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CALCUTTA HIGH COURT 

SUBJECT INDEX 


Ab.ence of star denotes Cases of Provincial or Small Importance, 

* Indicates Oases of Oreat Importance. 

Indicate Cases of Very Great Importance. 


Acknowledgment 

See Limitation Act, S. 19. 
’''Adverse Possession 

Public navigable river—Right 
of fishery cau be acquired by 
adverse possession 4036 

•Asserting possession 


in 


a 


written statement is not suffi¬ 
cient to show possession il7a 

Public exercise of easement 


976 


49a 


i 


does not destroy title 
—Waste land is to be considered 
in possession of person havins 
title thereto 

Amendment of Plaint 

- See Civil P. C., 0. 6, R. 17. 

Appeal 

-—Competency—Lower appellate 
Lourb having no jurisdiction— 

appeal lies 

\Mukerjt,J.) 6336 

-Forum—Mesne profits—Vain- 
ation of Buit-06*ter: When the 

value of the mesne profits de* 

along with the value 
of the land exceeds Rs. 5,000, 
the value of the suit must be 
taken to exceed Es. 5,000, 
though .the suit was valued at 
Jess - than Rs. 5,000 by the plain¬ 
tiff, and an app^l froifa a decree 
therein lies to the High Court < 616a 

Arbitration i 

See ALSO (1) Civil I^.,Sch.2. 

1927 Indexes (Cali—2 & 3 


Arbitration 

See also(2)Arbitration Act 

Award appealed to Committee 
of Calcutta Baled Juto Associa¬ 
tion Parties not satisfied oii 
(luestion of fact—Cominittee not 
precluded by rules to take fresh 
evidence—Failure to take fresh 
eviderce amounts to misconduct 

Instead of referring back the 
matter to same Committee,Court 
can set aside award and deal 
with the matter itself 

r Chamber of Commerce, 

Rs. 13 and 14- Arbitrators must 
allow opportunity to adduce oral 
evidence in certain cases—Oral 
evidence as to ,market rate on a 
particular date need not neces¬ 
sarily be heard 

Arbitration Act (9 of 1899) 

Award under, uplield by Court 


601 


227 


becomes enforceable as a decree 
Court is not to pass a decree 
as under Civil P. C., Sch 2 
para. 20 562a 

Powers of arbitrator—No arbi¬ 
trator can give to anybody any 
right to apply to the Court for 
any direction 5626 

Motion is not available under 
the Act for administration of an 
estate 562c 

Ss. 6 and 10 to 15—Award by 
private appellate tribunal 


a 


f 


10 
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Arbitration Act 

hearing appeal from award of 
umpire by agreement between 
parties cannot be filed 391 

'“““■S. 11—Award of Committee 
of appeal, on appeal from umpire 
according to contract by parties, 
c-in be filed—Committee are 
arbitrators 6-17 

-S. 15—Award filed in High 

Court under S. 15—E5:ecutioQ 
applications are governed , by 

Lim. Act, Art. 183 853 

Arm’s Act (11 ot 1878) 

—S. 19 (f)—Agreement of parties 
makes offence complete—Con¬ 
spiracy to possess firearms— 
Conspiracy in respect of particu¬ 
lar firearms need not* be proved 2Goc 

-S. 22—Scope—S. 22 deals 

with persons without licenses 
dealing with licensed vendors or 
purchasers or with persons with 
licenses dealing with unlicensed 
vendors or purchasers 2655 

— S. 29—Entering case in a 
case book and making out a 
charge is not institution of pro¬ 
ceeding ' 721 

Assignment 

——Rent paid in advance to land¬ 
lord who had assigned—The 
assignee is not bound by such 
payment 270^ 

•-Property in possession of ten¬ 

ant—Assignee is bound to en¬ 
quire from tenant as to extent 
of his rights in the premises 2706 

'-Mortgage — Mortgagee privy 

to collateral agreement between 
mortgagor and tenant—Assignee 
of mortgagee’s interest is bound 

270c 

B 

Benami 

-Slight evidence is sufficient to 

prove 140d 

Bengal Alluvion and Dilu- 
vion Regulation (11 of 
1825) 

——S. 4—Portion not settled— 
Right to accretion is not affected 

9026 

-S. 4 —“Gain”—Land washed 

away and re-formed on old site 
is not gained—Tenure-holder 
cannot claim such land as an ac¬ 
cretion on payment of rent 565 a 


Bengal Cess Act (9 of 1880) 

-S. 40—S. 40 applies only * 

where cess is levied in the dis¬ 
trict as a whole—S. 40 is im¬ 
perative wherever it applies 322fr 

-’S. 182 (1)—R. 30 is not ultra 

vires 3226 

Bengal Civil Courts Act (12 
of 1887) 

—S. 13 (1) and (2)—Under S. 13 
(2) District Judge cannot divest 
a Subordinate Judge of the ju¬ 
risdiction conferred on him by 
S. 13 (1) 312 

Bengal Criminal Law Amend¬ 
ment Act (1925) 

-Act is not ultra vires 496c 

-S. 11—Whether a person is 

legally detained has to be dealt 
with under Criminal Procedure 
Code .496^^. 

Bengal Decennial Settlement 
Regulation (8 of 1793) 

--S. 4—Dowls after confiscation 

— The fact that dowls were 
taken from the holders of the 
taluks after the confiscation does 
not make the taluks indepen¬ 
dent, if in point of fact at the 
Decennial Settlement or in pur¬ 
suance of the regulation relating 
thereto separate engagements 
had not been made in respect of 
them 1366 

Bengal Estates Partition Act 
(5 of 1897) 

-Ss. 99, 76, 77 and 78—One co¬ 
owner holding specific piece of 
land as a joint owner—Rights of 
other cosharers are not affected 
—He cannot create a tenure on 
such lands to the prejudice of 
other cosharers — Position is 
different when he holds such 
lands in severalty under an ag¬ 
reement from other cosharei’s 65d 
S. 99—Lands held by proprie¬ 
tors in different parcels — S. 99 
does not apply 62 

S. 119 Lessees from cosharer 
claiming relief that their tenure 
should not be reduced by the act 
of partition authorities and they 
should be declared to be tenants 
under the cosharers holding 
their tenancy under the parti¬ 
tion is cognizable by civil Court 656 
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Bengal Excise Act (5 of 
4909) 

Search under—Criminal P. C,, 

Ss. 102 and 103, do not apply 527a 

-S. 74 (4)—Report ot an excise 

Sub*Inspector is not a police 
report for purposes of S. 250, 
Criminal P. C. 405a 

Bengal General Clauses Act 
(1 of 1899) 

--S. 22 — Power to fix date in¬ 
cludes power to postpone the 
same 7045 

Bengal Landlord and Tenant 
Procedure Act (8 of I869j 

-Sales under—Civil Procedure 

Cole does not apply 762a 

-S. 52 — Transferee of non* 

transferable occupancy holding 
cannot make deposit 7526 

Bengal Land Revenue Settle¬ 
ment Regulation (7 of 1822) 
Diara Deputy Collector cannot 
assess rent 148 

Bengal Municipal Act (3 of 
1884) 

--Meeting Rules, R. 32 — Elec¬ 
tion postponed .and new polling 
officers appointed in place of old 
ones—R. 32 does not apply 704fZ 
S. 6 (3) — Expression “ sur¬ 


rounded by one set of boun¬ 
daries” explained 592a 

■ "S. 6 f3) — Occupation is the 
basis 592- 

-S.^ 45—Rules under the Act— 

Chairman has power to delegate 
his power' even under the rules 704e 
S.-363—Claim for damages for 
wrongful act of municipal officers 
—S. 363 applies 5926 

B^gal Municipal Election 
Rules 

Br. 4 to 11 — Election post- 

X^ned to allow *16 days time 

under R. 6 — Fresh compliance 

with Rr. 4 to 11 is not neces* 
sary ^ 

' ^ K’*'. 6 , 7 and 10 — Eight days 

time not allowed to apply under 
R. 10 — No application rejected 
wrongly and no prejudice caused ' 
—Election cannot be set aside 704^ 
Bengal. North-Western Pro- ^ 
Vinces and Assam Civil 
Courts Act (12 of 1887) 

S' 10 ^District Judge absent 
from place of-his office—He has 
ad jarikdrction to hear appeals— 


Beng. N. W. P. and Assam 
Civil Courts Act 

Another Judge acting for him 
should hear them 59 H(r 

Bengal Patni Regulation (8 of 
1819) 


—S. 14 — Sale hold under regu¬ 
lation can bo set aside only as 
provided by R. 14 

S. 14 — Nature of suit illns- 


-y:-! 


trated 7 ?):^/ 

Bengal Permanent Settlement 
Regulation (1 of 1793) 

-Estates are not relievod from 

aiding subsequent necessities of 
the Govcrnmoiit nor are they 
exempt from general tax like 
income-tax F. B. 432a 

-Income-tax Act, 1922 — The 

two Acts deal with dilferent 
subjects (C. C. Ghoah, J., Buck- 
land and 'Panton, JJ.) concui- 

I'ing F. B. 432(Z 

-Income from land even in per¬ 
manently settled estate is assess¬ 
able to income-tax subject to ex¬ 
emptions in Income-tax Act : 

53 Cal 524=.A I R 1926 
Cal. 819=95 I C. 539, Over¬ 
ruled F. B. 432e 

Effect is that Government has 
limited its demand upon i^amin- 
dar in»respect of income derived 
from land. {Mukerji, J. Stihra- 
wardy, J , concurring) F. B. 432/ 
S.1 — Independent taluks— 

The mere fact that in various 
reports made and proceedings 
taken under the then existing 
regulations the taluks are men¬ 
tioned as decennial taluks does 
not make them independent 
taluks 130 ^ 

Bengal Public Demands Re¬ 
covery Act (3 of 1913) 

Rules by Local Government, 

R. 46 ( 2 ) — Omission to serve 
notice does not vitiate sale 315c 

--Rules under R. 46 (4)—Omis¬ 
sion of statement under — Only 
purchaser can raise an objection, 
if any 316^2 

Rules under B, 47 (3)—Omis¬ 


sion to publish proclamation at 
Thana is not fatal 3155 

—Ss. 4 and 6 —Columns in the 


tabnlar form properly filled in— 
Omission to mention names and 
figures in the blanks in the 


12 
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Beng. Public Demands Re¬ 
covery Act 

certificate portion does not in¬ 
validate the certiticite 3i5a 

-S. 7 and Apps. form 3—Litho¬ 
graphic >ignituro of certificate 
officer is sufficient 31oZ; 

Ss. 37 and 23—Sale cannot be 


set aside by suit unless substan¬ 
tial injury fs caused 315/ 

S. 37—Scope — A suit in the 


civil Court to set aside sale will 
only lie on the ground of fraud 
and not on the ground of irregu¬ 
larities in the conduct of the 
sale 315;t 

-S. 37—Representative—Mort¬ 
gagee from certificite debtors is 
their representative Sl6i 

Beng. Regulation (44 of 1793) 

-S. 5—Talukdar made to pay 

enhanced rent under S. 5—Ori¬ 
ginal term as to fixity of rent is 
not affected IGSb 

Bengal Sanitary Drainage Act 
is of 18t/5) 

-S. 16—S. 16 applies to lands 

within and outside the munici- 
pality 415c 

Bengal Tenancy Act (8 of 

1885) 

-Tenancies of homestead land 

and of the nature of village ser¬ 
vice tenure are not governed by 
the Act 373 

Lease of homestead within 
municipal area—Bengal Ten¬ 
ancy Act does not apply 2795 

S. 5 — Flower garden—Land 
taken for the purpose of a flower 
garden is taken for an agri¬ 
cultural purpose 748a 

-S. 5—Presumption—Rebuttal 

—Test is the purpose of tenancy 
and the attendant circumstances 413a 
”S. 15—No notice of succession 
by heirs—Decree in rent suit 
against some heirs—Decree is 
not rent decree 825a 

Ss. 15 and 16-T-Omissioa to 
notify succession to a perman¬ 
ent tenure makes the successor 
unable to recover through Court 
rent piyahle by suh-tenants, hut 
his interest is not affected in 
any other wiy—Landlord must 
either proceed against the recor¬ 
ded fcenints or real tenants in 
occupation. 


Beng. Tenancy Act 

j -S. 18 —Transfer—The word « 

transfer” includes “lease” ; 

(Per Cuming, J.; Cammiade, J 
dissenting.) 878a 

Ss. 18 and 48—S. 48 is con- 


trolled by S. 18 (Per Cuming, J.; 
Cammiade, Jdissenting) 8786 
S. 19—Occupancy rights ac¬ 
quired prior to 1885 are pro¬ 
tected by the provisions of S. 19 46a- 
—Ss. 23 and 178 (3)(b)—Cutting 
trees is using land within S. 23 
Occupancy raiyat stipulatiug 
nob to cut trees—Stipulation is 
not binding—Tenant covenant¬ 
ing not to appropriate trees is 
bound by the covenant irres¬ 
pective of any custom 2686 

’S. 26 — Death of occupancy 
raiyat leaving heir—Suit for 
khas possession under S. 26 fails 
—-Court need not decide who is 
the preferential heir 86 a 

S, 29-Where a new contract 


entered into between the parties 
for the original consideration 
and additional consideration and 
the parties are free to enter into 
it on any terms they please, 
there is no violation 911 

S. 30 — Potta containing stipu¬ 
lation that additional rent 
would bo payable for additional 
area is not conclusive on the 
point of perpetuity of rent 406 

-S. 40—Proceedings are miscel¬ 
laneous proceedings—No proce¬ 
dure is laid down in the Act— 

Civil P. C., O. 32, R. 3, does not 
apply- Civil Court cannot inter¬ 
fere with revenue officer except 
for illegality 374 

48^S. 48 is controlled by 
Bengal Tenancy Act, S. 18 • 

(Per Cuming, J.: Cammiade, j 
d^senting) 8786 

“ ^ 3 ,imi” added to 

settled raiyats” in the entry— 

Entry is not bad 646a- 

—9. 50—S. 50 inapplicable— 

Court can draw inference of 
fixity of rent from evidence— 
Uniform rate for. twenty years 
IS not itself sufficient to esta¬ 
blish fixity of rent 5466 

“S. 50—Uniform rate shown 


tor twenty years — Old wasil 
baki papers in which these. 
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Beng. Tenancy Act 

tenancies are not found does not 
rebut the presumption 493^7 

-S. 50—Suit by ryots for cor* 

reoting wrong entries as to their 
status—No proceeding in reve¬ 
nue Court or under Bengal Ten¬ 
ancy Act taken—Suit is only 
ordinary civil suit 458^ 

S. 50—One or series of tenan¬ 


cies or the land held under one 
or different landlords is im- 
mal erial 

—S. 50—Kabuliyat, stating that 
if excess area is found to be in 
possession of tenant, he would 
pay higher rent, does not alter 
rate of rent 

—S. 50—Non-payment of rent 
previous to suit does not affect 
presumption—Rate of rent re¬ 
maining unchanged for 20 years 
is sufficient 

S. 60 (2)—S. 50 (2) does not 
apply to suit not under the Act 
But presumption may arise in 
case of uniform rate of rent for 
more than 20' years 

S. 50 (3)—Addition or sub- 


15a 


75b 


48 


174 


traction of land affects the pre¬ 
sumption 4936 

S. 66 (2)—Transferee of non- 
fcransferable- occupancy holding 
cannot make deposit 7626 

S. 74—Illegal cesses—In all 
cases about illegal cesses, the 
question will primarily turn 
about the meaning of the words 
actual rent'’ used in S. 74 
{MuJierji,J.) 857rt 

—(Oh. 10),'Ss. 101 — 115A -- 
Situation of land in municipal 


area is^ not sufficient to make 
Ch. 10 inapplicable 1266 

—Ss. 102(b) and 50—“Kaimi” 

added to settled taiyats” in 
the entry—Entry is not bad 546a 

S. 103-B (5)—Rent not paid 
^ Period of tenants’ possession 
indefinite Evidence U not suffi¬ 
cient to prove that the entry 
in Record-of-Rights that rent is 
assessable, is inoprreot ly 

—S. 104 Tenant’s holding over 
—Settlement Officer can deter¬ 
mine fair rent on basis of ten¬ 
ant’s status 413^2 

‘Bb. 104J and t03B~^Eatry in 
Record-of-Rights as to area is not 


Beng. Tenancy Act 

conclusive under S. lOlJ— It is 
only conclusive under S. 103B 
—Suit for ejectment — Tenant 
can give evidence as to area 214 

•-S. 105—Proceedings l)ased on 

assumption that lands are rent 
paying—Question of lial)iHty to 
pay rent not decided—Question 
is not barred 003 

-S, 109—Proceedings based on 

assumption that lands arc rent 
paying—Question of liability to 
pay rent not decided—Question 
is not barred 003 

-S. 109—Application by land¬ 
lord for settling fair rent under 
S. 105 pending — Subsequent 
rent suit by landlord in respect 
of that bolding not barred 7Lin 

--S. 109—Jurisdiction—Nature 

of proceedings should be decided 
with reference to the plaint or 
application 7116 

-S. 109 — Proceedings under 

S- 105—Revenue Court applying 
presumption under S. 50—Ap¬ 
pellate Court holding that pre¬ 
sumption was rebutted and re¬ 
manding the case for settling 
fair rent—Appellate Court’s or¬ 
der is decisiou under S. 109 and 
second appeal lies* Order of ap¬ 
pellate Court is final and not 
interlocutory 686 

*—S. 149 (3)—Decision under, 
does not decide finally sub¬ 
stantial rights of parties—Inci¬ 
dental decision on question of 
res judicata 431 

-S. 153—Fraud not established 

but only alleged—No second ap¬ 
peal lies 845 

-S. 153 — Munsif holding 

wrongly that a suit *was barred 
under Bengal Tenancy Act, 

S. 109 — District Judge can 
interfere 71 Ic 

-S. 153, Explanation—Irregu¬ 
larity in publishing or conduct¬ 
ing sale also includes fraud 633a 

-S. 153A—Intention is that 

the Court should regulate the 
amount of deposit—In all cases 
reasons for the order passed 
should be recorded 8216 

-S. 158—Application under— 

Court can determine relation¬ 
ship of landlord and tenantf 51 
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Beng. Tenancy Act 

-S. 158-B—Notice not served 

on cosharers—Rent-sale is alter* 
ed to execution sale in money* 
decree 873a 

-“Ss. 158-B to 177, Chap. 14— 

Judgment-debtor not raising ob¬ 
jection to execution proceeding 
under the chapter that the decree 
is not a rent decree—He cannot 
subsequently raise the plea 8256 
S. 160—Occupancy raiyat sub¬ 
sequently obtaining fixed rate 
grant—His right is stfll “ pro¬ 
tected interest ” 846 

-S. 170, Cl. (3)—Undei'-raiyati 

interest in contravention of 
S. 85 (2) is not an incumbrance 
and holder of such interest is 
not entitled to make deposit 513 

-S. 173—Application for set¬ 
ting aside sale under Civil P. C., 

O. 21, R, 90, and also under 
S. 173 — Sale set aside under 
both—Order setting aside sale 
is not appealable 833 

-S. 178 (l) (a) and (c)—Pro¬ 
prietor creating putni lease with 
condition that putnidar should 
recover any lands that the pro¬ 
prietor required — Proprietor 
leasing out lands on the same 
condition—S. 178 (l) (a) and (cj 
is not infringed 41a, 

-Ss. 178 (3Kb) and 23 —Cut¬ 
ting trees is using land within 
S. 23—Occupancy raiyat stipu¬ 
lating not to cut trees—Stipula¬ 
tion is not binding—Tenant 

covenanting not to appropriate 
trees is bound by the covenant 
irrespective of any custom 2686 

S. 181—S. 181 does not affect 
rights acquired under (the re¬ 
pealed) Act (10 of 1859), S. 6 466 

’Ss. 182 and 49—Under-raiyats 
holding homestead along with 
other lands as part of their te¬ 
nancy—Landlord can eject from 
whole of demised premises by 
service of notice 191a 

-S. 182—Provisions regarding 

homestead of under-raiyat are 
same as raiyat 96 

-S. 184—Landlord and tenant 

—Where the dispossession is 
not made by landlord the spe¬ 
cial rule of limitation has no 
application 8316 


746/ 

7486 


Insol* 


Beng. Tenancy. Act 

-Sch. 3, Art. 3—Dispossession 

need not necessarily be by land¬ 
lord as such 488a. 

-Sch. 3, Apt. 3—Landlord pur¬ 
chasing the holding at sale in 
execution of rent decree inope¬ 
rative against the tenant—Dis- 
possessson by landlord— (Cu¬ 
ming J.\ contra Page, J .)— 

Art. 3 does not apply 109 

-(amendment) Act (I of 

1907) 

-Act is not declaratory. 746/ 

-S. 19—Non-occupancy tenant 

is not affected 7486 

c 

Calcutta High Court Insol¬ 
vency Rules 

-R. 178—Sale by Assignee of 

charged property—Assignee is 
not entitled for commission on 
sale proceeds 529 

Calcutta High Court Rules 
Registrar can admit appeal 
out of time even though full 
Court-fees are not paid within 
time 238a 

Ch. 7, R. 12—Suit by Corpo¬ 
ration — Person signing must 
prove by affidavit that he is so 
authorized . 78(> 

-Ch. 7, R. 12—Plaint veri¬ 
fied by a person other than the 
plaintiff or his agent— His au¬ 
thority to verify must be proved 
by affidavit 773 

Calcutta Municipal Act (3 of 

1899) 

■ ^ 'Ss. 127 to 140—Functions of 
executive officer under those 
sections are administrative 8026 
, "S- 637—Section could not by 
itself include any area in Cal¬ 
cutta town 748a 

-(3 of 1923) 

Proceedings by Municipal 
Magistrate are not criminal 5096 
S. 127—Annual value—Me¬ 
thod of determination indicated 
Reasonably expected to let” 
—Meaning exjDlaiued 6596 

S. 131 (1)—Assessment can¬ 
not be increased above the stan¬ 
dard rent under Calcutta Rent 
Act (1920), S. 26 659a 

141 Appeal to Small 
Causes Court—Onus is on asses- 
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Calcutta Municipal Act 

see to prove executive officer’s 
valuation to be either excessive 
or wrong 602c 

-Ss. 141 and 142—Appeal to 

Small Cause Court—Evidence 
should be recorded in full 659c 

S. 142—Appeal to High Court 


under S. 142 is not a second ap¬ 
peal within Civil P. C., S. 100 802a 
—Ss. 346 and 359—Corporation 
cannot refuse notice under S. 359 
—Bustee owner prosecuted and 
fined under S. 346 is immaterial 
—Prosecution within six months 
of notice is not valid 

S. 363—Party to proceeding 


218 


under, is not exempted from ad¬ 
ministration of oath under Cri¬ 
minal P. C,, S. 342 509a 

—‘S. 363—The demolition of un¬ 


lawfully erected work is not a 
punishment within the meaning 
of S. 363 509c 

-S. 488—So long as there is no 

disobedience by a party to the 
order of demolition of an unau¬ 
thorized structure passed by the 
Magistrate, he commits no of¬ 
fence 509d 

Calcutta Police Act (4 of 
1866) 

-Ss. 46 and 47—Warrant under 

S. 46 defective — Presumption 
under S. 47 should not be raised 801a 
—:-S. 68—Conviction under, bars 
a trial on same facts under Mer¬ 
chant Shipping Act S. 103 (4) 2246 

Calcutta Rent Act (3 of 
1920) 

"Order fixing standard rent is 
judgment in rem and cannot be 
altered on application by sub¬ 
sequent tenant 305a 

'S. 15 S. 15 applies only 
where rent has been fixed 3056 

[“8* 26 Assessment cannot be 
increased above the standard 
^ 659a 

Cantonment Lands 

Mere 'declaration of lands to 
be within cantonment area does 
not vest their ownership in 

Government ■ 786 

Cantonments Act (2 of 1924) 

8. 5 — Mere declaration of 
lands to be .within cantonment 
area does not vest their owner¬ 
ship in the Government 786 


Carriers 

--Goods to 1)0 carried by soveral 

carriers—Contract is an indivisi¬ 
ble one—With whicli earlier the 
contract was made is a (luestion 
of fact 3946 

Carriers Act (3 of 1865) 

-S. 10—Notice to local agent 

is sufficient 394a 

Charge to Jury 

- See Criminal P. C., S. 297. 

Chaukidari Chakran Lands 

-Rights acquired under, are not 

distinct from those under chak¬ 
ran lands 

Chittagong Port Act (5 of 
1914) 

-S. 29—Non-compliance with 

the provisions of S. 29 renders 
the agreement not binding upon 
the commissioners 4656 

S. 38 (g)—Scope—The words 


— - - — ^ ^^ 

used in S. 38 (g) are wide and it 
is not ultra vires of the com¬ 
missioners to let out a steam 
tug for operations outside the 
Chittagong river 465a 

Civil Procedure Code (5 of 
1908) 

*-S. 2—Appellate Court fram¬ 

ing additional issue and remand¬ 
ing the case reversing the decree 
instead of calling for a finding 
retaining the case on its file— 
Order of remand is not a decree 850a 
S. 2 (4)—‘District Court’ will 


not in every instance mean and 
include a High Court on the 
original side 290a 

S. 2 (12) — Mesne profits 


should be calculated on the basis 
of the profits the trespasser 
might have made and not what 
the rightful owner was receiving 
before eviction—Joint trespas¬ 
sers are severally and jointly 
liable for whole of the profits 182c 
S. 9—Suit for a right to reli¬ 


gious office is of a civil nature 
though no emoluments are at¬ 
tached _ 783 

S. 11—Heard and finally deci¬ 


ded—Prior suit dismissed on the 
ground of nonjoinder of parties 
—Subsequent suit on the same 
cause of action is not barred 794a 
— S. 11 — Order made at an 


earlier stage is binding at a sub- 
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Civil P. C. 

sequent stage in the same pro* 
ceerlings 6l6Z/ 

» S. 11 — Prior proceedings 
against shebait in person but idol 
effectively represented by she* 
bait—Decision is against idol 60G 

-S. 11—Decision under B. T. 

Act, S. 149 (3)*does not decide 
tin-ally substantial rights of par¬ 
ties — Incidental decision on 
question of title does not operate 
as res judicata 431 

S. 11—Decision in probate 
proceedings can operate as res 
judicata 421a 

-S. 11—False case set up— 

Evidence in support not called 
—Decision is binding 4216 

-S. 11 —Plaintiff recorded as 

owner of certain share—Defen¬ 
dant suing for correction of the 
record under S. lOG, B. T. Act — 
Plaintiff’s suit for declaration 
of title and recovery of posses* 
sion is not barred 216 

■--S. 11 — Parties — Plaintiffs 

sued for a declaration that the 
defendants had no right of ease¬ 
ment. The defendants were the 
represent itive tenants of the 
village, the villagers of which 
claimed the right of easement. 

The proprie ors of the village 
were not parties to the suit. 

The defence which was based 
upon a grant alleged to have been 
mide by the prop ietors of the 
village was upheld— Held that 
plaintiffs’ suit against proprie¬ 
tors was not barred 97a 

-S. 23—Original side Judge is 
a High Court — Application 
under S. 23 to a Division 
Bench for transfer of case pend¬ 
ing before him is incompetent 2906 
S. 35—Reversal of decree in 
l)art does not entitle the defen¬ 
dant to recover costs unless the 
Court directs 906 

' S. 46—Decree transferred for 

execution — Parent Court can 




issue precept 

S. 46 Validity of precept can¬ 
not be challenged by the Court 
to which it is sent 

47—Order setting aside or 
refusing to set aside sale under 
O. 21, R. 90 No second appeal 


581 ^ 

581/ 


Civil P C 

lies even though the matter is 
between decree-holder purchaser 
and judgment-debtor 657a 

- ‘S. 47—Question whether cer¬ 
tain land is included in a decree 
is one under S. 47 614a 

-S. 47—Applications under— 

Art. 181 applies 6146 

*-S. 47 and O. 21—“All questions 

arising between the parties” in 
S. 47 means questions relating 
to or affecting parties — Ques¬ 
tion whether the sale passed any 
interest in the property should 
be decided in execution—Ques¬ 
tions that ought to have been 
raised in execution cannot be 
raised even in defence in other 
proceeding 106 

-S. 47—Question really relat¬ 
ing to execution and arising bet- 
been decree-holder and judg¬ 
ment-debtor is not taken out of 
S. 47 by the decree-dolder be¬ 
coming the auction-purchaser 57a 

-S. 47 — Application under 

S. 47 must 1)0 governed by the 
residuary Art. 181, Lim. Act 576 

■'-S. 65—Purchaser in execution 

of his own money decree bet¬ 
ween date of decree nisi and de¬ 
cree absolute in a mortgage-suit 
is entitled, if he takes without 
notice of mortgage, to have 
the mortgage decree satisfied out 
of properties not sold to him ' 522a 

-S. 65—Person having only 

charge on property mortgaging 
it as owner—Purchaser in exe¬ 
cution of mortgage decree 
against him was disallowed to 


recover possession — Purchaser 
can claim a right to the charge 
in favour of the mortgagor 3596 
* S. 89—Award made on private 
reference during suit objected to 
by one party— Court cannot 
lecord it as adjustment of suit 
under O. 23. R. 3-S. 89 is a bar 
to enforcement of such award 887 
S. 92—Public wakf—Any per¬ 
son whose personal rights are 
infringed can sue in his indivi- 


wakf 

~S. 95 Temporary injunction 
wrongfully obtained — Suit is 


i.oua 


maintainable 


247 
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■S. 97—Final deoroe passed— 
Appeal from preliminary decree 
already filed and dismissed— 
Right; to second appeal is not 
barred by the passing of the final 
decree 5o9t7 

-S. 97—Decree—Appeal against 

preliminary decree after passing 
of final decree—No steps taken 
to set aside final decree—Appeal 
is infructuous 492 

"•—S. 100—Appeal to High Court 
under Calcutta Muncipal Act 
S. 142 is not a second appeal 
within S. 100 802a 

-S. 100— Creditor, instead of 

being actually paid, taking 
renewed pro-note—Whether new 
note is in substitution of old one 
is a question of fact 53S/> 

'S. 100 — Record'of-rights— 
Permanent Settlement of 1793— 
Question if lands are included in 
permanent settlement is one of 
fact 457c 

-S. 100—Whether tenants are 

raiyata is a question of fact 4135 
’ S. 100—Rent suit dismissed 
on the ground that plaint lands 
were not comprised in the ten¬ 
ancy—Appeal lies 410 

-S. iOO—New point—Question 

of law not requiring fresh inves¬ 
tigation of facts can be allowed 393a 
100—Question of fact —The 
question whether there has been 
a representation amounting to 
acquiescence or not is a question 
of fact 220f? 

S. 100—Crown—Escheat —On 
confiscation zemindari does not 
merge in the permanent right 
of Government—Whether there 
was a merger,is a mixed' question 
of law and fact 136c 

S. 100 Whether certain per¬ 
sons are representatives is a 
question of fact 815 

100—Limitation—Limita¬ 
tion is a mixed question of law 
and fact 30 ^ 

■‘S. 103—Second appeal—Lower 
appellate Court improperly ad¬ 
mitting additional evidence— * 
High Court can dispose of the 
case only^ when lower Court has 
based its decision on other than 
«uch evidence 1405 


Civil P C 

-S. lOa (us amended by Act. T) 

of 192G, S. 2)—According lo (lie 
amendment of S. 103, tlio High 
Court can decide, it' there is 
sufficient evidence, a question 
of fact wrongly decided by the 
lower appellate Court 1 / 

-S. 105— Interlocutory order 

made and costs allowed to the 
unsuccessful party— Party taking 
costs—He is not barred from 
challenging the order in appeal 7335 

-S. 109 (c) — Interlocutory 

orders — Power to grant leave 
should bo exercised in excep¬ 
tional cases of great public or 
private importance 481a 

-S. 109 (c) — Interlocutory 

orders—The extreme undesira¬ 
bility of protracting interlocutory 
proceedings is based partly on 
the fact that in point of expense 
it may well be the plainest 
oppression and partly on the 
fact that it tends to postpone a 
real elucidation of the facts by a 
trial of the suit, [Ilayikin, C. f.) 4815 

-S. 110—Partition suit—Lower 

Court granting certain share— 

High Court on appeal increasing 
it—No further grievance left in 
that matter—Substantial ques¬ 
tion of law must be shown 543 

S. 110—Plaintiff under-valu¬ 
ing his suit — Defendant ac¬ 
quiescing in the valuation—Case 
cannot be referred for a report 
under O. 45, R. 5 at defendant's 
instance 418 

-S. 110—Low valuation put on 

plaint does not estop plaintiffs 
for the purpose of Privy Council 
appeal—High Court can go into 
(luestion of real value if trial in 
a different Court is not neces¬ 
sary 225 

-S. 115—Scope — Where no 

appeal lies from an order the 
memorandum of appeal can be 
treated as an application for 
revision SSOc 

-S. 115 — Order for adding 

parties under O. 22, B. 10— 
Proper remedy is to appeal under 
O. 43 and not revision 844 

-^S. 115—Revision may be con¬ 
verted into appeal 5815 
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Civil P. C. 

-S. 115—Decvee passed without 

jurisdiction—Decree appealable 
bub nob appealed against Revi*^ 
sion was allowed 0786 

-S. 115 and O. 33, Rr. G and 7— 

Court disposing of pauper ap¬ 
plication without notice to oppo~ 
site party and Government Plea" 
der and without taking evidence 
adduced in disproof of pauper" 
ism—Court acts without juris¬ 
diction and revision lies 4G4 

-S. 115 —Objection as to juris¬ 
diction cannot be raised for 6rsb 
time in revision 3886 

-S. 115—Question of jurisdic¬ 
tion cannot for the first time be 
raised in revision 381 

- S. 115 — Decree amended— 

Order amending the decree is nob 
revisable 114n- 

-S. 115—Other more appro¬ 
priate remedy open—No revision 
lies 1146 

-S. 115—Power bo make order 

of reference attacked —' High 
Court can revise the order 526 

-S 141—S. 141 does not make 

O. 9 applicable to proceedings 
under O. 9 5340- 

*-S. 144—Order under S. 151 

Civil P.C., in exercise by analogy 
of jurisdiction under S. 144 is 
appealable 285 

-“S. 145—Surety underbaking 

to be liable in case a decree 
was passed against the deb¬ 
tor and the debtor failed 
to pay— Compromise decree 
passed granting certain period 
to debtor for payment—Surety 
is not liable 239 

-S. 151—No appeal lies from 

an order under S. 151, as it is 
nob one of the orders appealable 
under O. 43, Civil P. C. S67 

-“S. 151—Specific provisions 

existing— Inherent powers 
should not be invoked 8506 

-“S. 151—Section should be i*e- 

sorted to only when Code pro¬ 
vides no other remedy 657(3 

*-S. 151 — Executing Court— 

Inherent power thereof is not 
limited to Rr. 11. 21, 26 and 37 
of O. 21—It can delay issuing 
P'*ooesses, but not so as bo ignore 
just rights of the decree-holder 581c 


1927 Calcutta 

Civil P C. 

-g 151 — R. 9, O. 9 dees not 

apply to set aside the dismissal 
of an application under R. 9— 

If second application is in time it 
may be treated as application 
to restore suit itself If not in 
time S. 151 may be invoked 534ti- 

-S. 151—No proper remedy 

provided, but no prohibition 
provided-—S. 151 is to be in¬ 
voked 

-S. 151 —Exercise of inherent 

power is discretionary—Lower 
Court's exercise of such dis¬ 
cretion should not ordinarily be 
interfered with 4206 

*-S. 151—Court may interfere 

in fit cases apart from Rr. 9 or 
13, of 0. 9 and O. 41, R. 16 225 

——Ss. 151 and 152 —Amending 
of decree—Evidence is not ad¬ 
missible to show that there is 
any arithmetical or clerical er¬ 
ror in judgment 203tt- 

-Ss. 151 and 152—Decree in 

accordance with judgment can¬ 
not be amended without the 
judgment being amended Mis" 
take in judgment can be correc¬ 
ted only by review or appeal 2036 

-S. 151—Inherent power can 

bo exercised only where there 
is no remedy provided by the 
Code for doing justice 158a 

-S. 151—Dismissal of suit 

under O. 11, R. 21—Court can¬ 
not review its order under 

S. 151 1566 

-S. 151—Plaintiff adjudicated 

insolvent before hearing—Plain¬ 
tiff absent at the hearing— 
Official Assignee not served— 
Dismissal of suit under O. 9, 

R. 8, is improper—Dismissal 
can be set aside in appoal—Pro¬ 
visions of 0. 22, R. 8, should be 
applied 76 

-S. 151—Court cannot treat 

its previous order as nullity 
under S. 151 57t3 

--High Court can add or trans¬ 
pose a party from one category 
to another 37 

-O. 1, R. 8—Permission va¬ 
lidity granted for su^t—Fresh 
permission for appeal there¬ 
from is not necessary GOStt- 


76 


57 


37 
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-0. 1, R. 8—Defendant per¬ 
mitted to represent public--Writ- 
teu statement not specibcally 
mentioning that he was appear¬ 
ing in representative capacity 
—Public cannot be said as not 
represented 608?' 

-0. 1, R. 8—Order can be 

made against the will of the per¬ 
son asked to represent 608c 

-0. 1, R. 8—Notice must show 

names of persons permitted to 
represent other persons inter¬ 
ested 608(2 

-0.1, R. 8—Leave need not 

be express 608e 

-0.1, R. 9—Suit for khas pos¬ 
session—Division of land not 
possible—Some respondents dead 
—Heirs not brought on record 
—Appeal should not be enter¬ 
tained despite R. 9 2386 

-0.1, R. 10—Plaintiff wrongly 

described as minor and repre¬ 
sented by next friend—Suit is 
maintainable 4776 

0.1, R. 10—Subject of land 
acquisition wakf property—Re¬ 
ference under S. 18, Land Ac¬ 
quisition Act, for determining 
valuation—Trustees can be ad¬ 
ded as parties 352 

-0. 1, R. 10—High Court can 

add or transpose a party from 
one category to another 37 

-O. 1, R. 10 (l)—To apply sub- 

R. (l) it must be shown that 
there was mistake and that ad¬ 
dition or substitution of new 
plaintiff is necessary—Addition 
or substitution of plaintiff 
should not be made without 
consent of existing plaintiffs 340a- 

—,0.1, R. 10, sub-Gl. (2)—Suit 
in the name of dead person as a 
sole plaintiff cannot be amended 

Suit brought in the name of 
two plaintiffs, one of whom is 
dead, can be amended 880 

O. 1, R, 10 (2)—Rent suit— 
Addition should not be made so 
as to convert the suit into one 
of title 3406 

-^0. 2, R.. 2 —Suits for declara¬ 
tion of title by purchaser of the 
rights of auction-purchaser at 
revenue sale—Separate suits 
are maintainable where plain- 


Civil P c 

tiff alleged individual i 
by coslmrcrs -d7 

-0. 2, R, -2—Cause '.)f aolioti 

arising after detoiinination ol 
suit by trial Court and boin^; 
different—Plaintiff is not en¬ 
titled to a decree on that cause 
of action in tins suit 50V> 

-0. 2, R. 3—Separate cause of 

action against each defendant— 

Joint decree cannot be passed DJt’ 

'-O. 3, R. 1—Partition suit-^- 

Suit involving only a point as 
to whether a property was 
joint ordebuttar—Counsel com¬ 
promising suit—Appointing at¬ 
torneys for parties as receivers of 
one property and commissioner at 
partition—Receiver’s appoint¬ 
ment was a collateral matter 
and client's consent should 
be obtained—Appointment of 
attorney as a receiver inter¬ 
rupts the relationship of client 
and attorney and decree based 
on the compromise should be 
set aside TL io- 

-0, 3, R. 5—Notice of filing 

award under Sch. 2, para. 10, 
not given to a party, but filing 
made known to his pleader and 
admitted by the pleader— 

Para. 10 is complied with 6196- 

-0. 6, R. 16—Suit by corpora¬ 
tion— Person signing must 
prove by affidavit that he is so 
authorized 780 

-0. 6, R. 15—Plaint verified 

by a person other than the plain¬ 
tiff or his agent—His authority 
to verify must be proved by affi¬ 
davit 773 

--O. 6, Rr. 15 and 17—Verifica¬ 
tion of plaint amended being 
defective—Plaint will be deemed 
to be filed on the day of first 
presentation and not when veri- ' 
fication was amended 376a^ 

-'0, 6, R.‘17 — Suit by two 

plaintiffs — Whether one can 
apply for amendment is doubtful 733a 

-O. 6, R. 17—Defendant losing 

valuable right if amendment 
allowed — Amendment should 
not be allowed 733(? 

--O. 6, B. 17— Amendment is 

allowed if it does not alter 
character of suit 477(1- 




Subject In'bex. 


Civil P C. 

-O. 7, R. 1 -- All nocessii-y 

tacts mentioned—Form may be 
disregarded 

-O. 7, R. I —Plaintiff wrongly 

rloscribed as minor and repre* 
sentcd by next friend Suit is 
ni iinbainal)ie 

-0. 7, R. I—A Court is bound 

to see whether a plaintiff has 
brought his suit within the 
statutory period of limitation 
-0. 7, R. 10 - Nature of pro¬ 
ceedings should be decided with 
reference to the plaint or ap¬ 
plication 

-O. 7, R. 10—Return of plaint 

cannot be made on the ground 
that it would bo more advan¬ 
tageous to one of the parties to 

do 90 


806 ^ 

4776 

30d 

7U6 



-O. 7, R. 18 — Court refusing 

to ad(nit document — Appellate 
Court will interfere only when 
discretion is wrongly exercised 168n 

-O. 9— Order is inapplicable 

to execution proceedings dis¬ 
missed for default 420a 

-O. 9, R. 8 — Plaintiff adjudi¬ 
cated insolvent before hearing 
— Plaintiff absent at the hear¬ 
ing —Orticial Assignee not served 
—Dismissal of suit under O. 9, 

R. 8 is improper — Dismissal 
can be set aside in appeal — 
Provision of O. 22, R. 8, should 
bo applied 76 

-O. 9, R. 9—R 9 does not apply 

to set aside dismissal of applica¬ 
tion under R. 9—S. 141, Civil 
P. C., does not authorize such 
procedure— If second applica¬ 
tion is in time, it may be treated 
as application to restore suit 
itself—If not in time, S. 151 
may be invoked 534a 

*-O. 9, R. 13—Suit to set aside 

' ex-parte decree is not main¬ 
tainable on the ground of false 
claim and perjured evidence 84 

-0 9, R. 14 — " Opposite 

party ’’—Meaning explained 692 

-O li,R. 2L —Dismissal of suit 

under — Court cannot review 
its order under S. 151 1586 

-O. 16, R. 10 —■ Mere issuing 
of summons and warrants is not 
sufficient to comply with provi¬ 
sions of S. 68, Evidence Act— 


1927 Calcutta 

Civil P C 

All processes under R. 10, must 
be exhausted 102a 

O. 20, R. 10—Decree in terms 


of R. 10—Procedure in O. 21, 
R. 31, must be followed 
•O. 21, R. 2— Agreement bet- 


652 


ween judgment-debtor and pro¬ 
posed.. assignee of decree before 
assignment can be pleaded in 
bar of execution without ‘certi¬ 
fication 6946 

—O. 21, R. 6 — Small Cause 
Court decree passed by Munsif 
exercising Small Cause Court 
powers*—Application for execu¬ 
tion to the Munsif with affidavit 
addressed to Small Cause Court 
—'R. 6 is in effect complied with 
—Execution by the Court is in 
capa .ity of Munsif and appeal 
from his order lies to Subordi¬ 
nate Judge 
—O. 21, Rr. 11,21, 26 and 37 
—Executing Court — Inherent 
power thereof is not limited to 
Rr. 11, 21. 26 and 37. It can 
delay issuing processes but not 
so as to ignore just rights of 
the decree-holder 58Lo 

—O. 21, Rr. 16 and 22 — No 


7S2 


notice served on the assignor 
Fact of assignment mentioned 
in tbe - notice under R. 22 
Omission under R. 16 is fatal 781a 
—O. 21, R. 16 — Rule applies 
to first occasion only 694a 

O. 21, R. 31 —Decree in terms 


of O, 20, R. 10— Procedure in 
R. 31 must be followed 
—O. 21, R. 54—No prohibitory 
order is passed—Only notice to 
give security served — There is 
no legal attachment 


652 


885 


0. 21. Rr. 58. 63 and 100 — 
Claim under R. 58 dismissed — 
Suit under R. 63 not -filed—Ap¬ 
plication by transferee of claim¬ 
ant under R. 100 was held 
competent 

0. 21, R. 64 — Purchaser in 


339 


execution of his own money de* 
cree between date of decree 
nisi and decree absolute, in a 
mortgaga suit, is entitled, if h.e 
takes without notice of the 
mortgage, to have the mortgage 
decree first satisfied out of the 
property not sold to him 


522 
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Civil p. c. 

-0. 21, R. 89—Purchaser of 

a portion of non-transferablo 
occupancy holding can apply 
--0. 21, R. 89 — Sales under 


■f 


817 


• _ 

Bengal Landlord and Tenant 

Act (1869)—Civil P. C. does not 

apply 762a 

—0. 21, R. 90—Substantial loss 

must be proved 873c 

0, 21, R. 90—Application for 


setting, aside sale under R. 90 
and also on the ground under 
S. 173, Bengal Tenancy Act — 
Sale set aside under both provi¬ 
sions—Order setting aside sale 
is not appealable 

0. 21, R. 90 — Immovable 
property sold in execution with¬ 
out attachment — Absence of 
attachment by itself does not 
vitiate the sale 

■0. 21, R. 90 — Order setting 


833 


847 


aside or refusing to set aside 
sale—No second appeal lies even 
though the matter is bet¬ 
ween decree - holder - purchaser 
and judgment-debtor 657a 

— O. 21, R. 90—Sale set aside 
—Before dismissing execution, 
reasonable opportunity should 
be given to decree-holder for tak¬ 
ing further steps 511 

—0. 21, R. 90—'Execution sale 
—Stranger cannot challenge on 
the ground of irregularity 82a 

O. 21, R. 92—Sale confirmed 


by Court—Absence of formal 
order or of sale certificate does 
not affect purchaser’s title 

O. 21, R. 92—Certificates cure 


irregularities 

D. 21, Rr. 100, 58 and 63— 
Claim under R. 58 dismissed— 
Suit under R. 63 nob filed—Ap¬ 
plication by transferee of clai¬ 
mant nnddr R. 100 was held 
competent 


881 


826 


339 


0. 21, . B. 100—Purchaser of 
the whole: of non-tcansferable 
oocnpvQcy holding qan apply 
under R. 100 156 

-0. 22, B. 8—Plaintiff adjudi¬ 
cated insolvent befo a hearing— 
Plaintiff absetft at the hearing— 
Offieial aesignee not .!se ved^ 
Dismissal u<n4er Qv 9, 

• 8 18 improper—Dismissal can 


Civil P. C. 

bo set aside in ai^pciil—Provi¬ 
sions of O. 22, R. b should bo 
applied 7 (> 

-0. 22, R. 10—Order for adding 

parties—Proper romedyol iiarty 
dissatisfied is to appeal under 
0.43, R. 1 (1) and not iii.dor 
S.115. 844 

-0. 23, R. 3—Award mado on 

private reference during suit 
objected to by one part>—Court 
cannot record it as adjustment 
of suit under R. 3—S. 89 is a 
bar to enforcement of such 
award—Nor can it be enforced 
under general law of contract 887 

-0. 23, R. b—Partition suit— 

Suit involving only a point as 
to whether a property was joint 
or debuttar—^-ounsel compro¬ 
mising suit appointing attorneys 
for parties as receivers of one 
property and commissioners at ^ 
partition— Receiver's appoint¬ 
ment was a collateral matter 
and client's consent should be 
obtained—Appointment of at¬ 
torney as receiver interrupts the 
relationship of client and attor¬ 
ney and decree based on the 
• compromise should be set aside 714a 

-O. 24—Unconditional deposit 

is contemplated 726 

-O. 24, Rr. 1, 2 and 3—Rules 

do not apply bo execution pro¬ 
ceedings 72a 

-O. 26, R. 8—One party ex¬ 
amined on commission — No 
consent of the other party 
against whom that evidence was 
offered - Party giving ev.dence 
must show that he was beyond 
jurisdiction when evidence was 
being read 43a 

■ 0. 26, R. 8 (b)—Exerci^^e of 

discretion by Court must appear 
frpen record 436 

-O. 2'5, R. 15—The rule does 

•not prevent the Court from 
making any terms that it, choo¬ 
ses as a condition precedent to 
the granting of the prayer for 
local investigation 907 

--p. 29, R. 1—Suit by corpora¬ 
tion—Person signing must prove 
by affidavit that he is autihorized 
to do 80 780 
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:ivii p c. 

-0. 30. R. 3—Service etfectecl 

as per directions of Court is 


75Sa 


good 

—O. 30. R. 6—Persons should 
tile written statements on be¬ 
half of firm 7586 

—O. 80, R. S — Person appearing 
under protest—Service on liioa 
on firm’s behalf is nullity 758g 

-0. 32, R. 1—Plaintiff wrongly 
described as minor and represen¬ 
ted by next friend—Suit is 


Civil p c. 

-O. 34, B. 1 —Appeal—Redem- 

tion suit dismissed—One only 
of the mortgagors appealing 
Others are not necessary parties 


maintainable 

O. 32. R. 3—R. 3 


4776 


does not 
apply to proceedings under B. T. 
Act, S. 40 

0. 32, R. 3 (4)—Non-service 


374 


of notice on the minor, or guar¬ 
dian not taking steps to defend 
is not sufficient to set aside 
decree on the ground of fraud 
Minor must prove fraud in such 
^suit ■ • 

—0.32, R. 4—Guardian appoin¬ 
ted without his consent—Pro¬ 
ceedings are void 


865 


4886 


—0. 32, R. 7—Compromise 

effected between parties to a 
suit who are major—Court need 
not consider its effects on minors 
not on the record— (Obiter) 8706 

—0. 32, R. 7—Compromise by 
guardian — Order must show 
that leave was obtained and 
compromise was for minor’s 
benefit 79Ga 

0, 32, R. 7 (2)—Setting aside 


St 


compromise — Fact of benefit 
cannot be considered 796^2 

—O. 33, R. 1—Plaintiff suing in 
representative ' capacity — His . 
personal property should not be 
taken into account 309a 

0. 33, R. 1—Debt due to ap¬ 


plicant from third person cannot 
be taken into account 3096 

0. 33, R. 1—Ornaments which 


a woman ordinarily wears should 
be excluded in determining her 


means 


309c 


—O. 33, Rr. 6 and 7—Court dis¬ 
posing of pauper application 
without notice to opposite party 
and Government Pleader and 
without taking evidence addu¬ 
ced in disproof of pauperism— 
Court acts without jurisdiction 
and revision lies 464 


4796 


O. 34, R. 4—Purchaser, in ex* 


••• A 




ecution of his own money decree 
between date of decree nisi and 
decree absolute in a mortgage 
suit, is entitled, if he takes with¬ 
out notice of mortgage, to have 
the mortgage decree first satis¬ 
fied out of property not sold to 
him 522c 

—O. 34, R. 14—Mortgage with 
possession — Property let to 
mortgagor under kabuliyat 
Mortgagee obtaining decree for 
arrears of rent—He cannot bring 
the mortgaged property to sale 
in execution of the decree 

-O. 38, Hr. 5 and 7—No pro¬ 
hibitory order passed — Only 
notice to give security served— 
There is no legal attachment 

-O. 38, B. 5—Attempt to secure 

debts already incurred Defen¬ 
dants running into debt Value 
of properties far exceeding 
amount of debts including 
amount of claim in suit—Facts 
do not necessarily indicate in¬ 
tention to delay execution 354c 

-O. 38, R. 6—Order for fnrni- 


884 


885 


shing security or showing cause 
against it passed—Failure to 
furnish security—Before order¬ 
ing attachment, Court must de¬ 
termine that there had been 
failure 354a 

—O. 38, R. 6—Order foij secu¬ 
rity and order for attachment 
combined—Combined order is 
not always proper—If combined 
order leads to doubt as to com¬ 
petency of appeal, benefit of 
doubt goes to appellant 3546 

O. 38, R. 11—Attachment be¬ 


fore judgment—Another person 
attaching and selling same pro¬ 
perty in execution of his decree 
Sale not confirmed—Attachment 
before judgment revives and re¬ 
attachment is not necessary 

. 39, R. 2—Abettors of con¬ 
tempt of Court cannot be pun¬ 
ished 
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-0. 39, R, 2 (3)—Attachmeut 

—Attaohmont of property is not 
a suitable form of remedy except 
where & person is ordered to do 
something and he does not do it 598c 

-0. 40, R. 1.—Order appoioting 

receiver subject to his furnish¬ 
ing security is not appealable 
before security is furnished 253 

-O. 40, R. 3—Application for 

accounts against receiver should 
be by a suit IVo (l) 

*-0. 41. — Complaint under 

S. 476, Criminal P.C.—Appeal 
from, is regulated by 0. 41, 

Civil P. C. {Duval, J) 284a 

— —0. 41, Rr. 17 and 19—Appeal 
dismissed for default — Oppor¬ 
tunity must be given to appel¬ 
lant as required under R. 19 888 

-0. 41, R. 20—One of two 

plaintiffs not appealing against 
dismissal of suit—Suit decreed 
in appeal—Defendant appealing 
but joining only the appealing 
plaintiff—Appeal is not infruo- 
tuous 733<x 

0. 41, R. 23—Evidence Act, 

S. 32—In the absence of proof 
of some fact within S. 32, the 
appellate Court should find 
whether there was any conten¬ 
tion that the writer was still 
alive and if so, grant a remand 8556 
"" 0. 41, R. 23 — Appellate 

Court framing additional issue 
and remanding the case revers¬ 
ing the decree, instead of calling 
for a finding retaining the case 
on its file—Order of remand is 
not appealable either under . 

O. 43, B, 1 (u) or under S. 100, 

M it is not a decree within Civil 

0. 41 23—Order of remand 

without jurisdiction, but if it 
purports to be one under R. 23 
it is appealable 642 

0* 41, Rr. 23 and 25—Anom¬ 
alous order of remand—Whole 
case sent down—Remand should 
be deemed under R. 23 401 

41, R 27—Additional evi¬ 
dence can be admitted in appeal 
under general principlee of law 
or O'. 41, R. 27—Whether such 
evidence should be admitted 
shotild be decided when appeal 


Civil P. C. 

is actually lioard—Evidence can 
bo admitted by appellate Court 
in its discretion—High Court 
will , interfere in exceptional 
cases (Page, J.) ilOo- 

-O. 41, R. 27—One party ad¬ 
ducing additional evidence— 
Other party should be allowed 
to rebut it tlOe 

-0. 41, E. 27—Mere non-ro- 

oording of reasons tor receiving 
additional evidence is nothing 
but a mere irregularity 126a 

-0. 41, R. 31 —Appellate Court 

independently considering ma¬ 
terial points—Adopting reasons 
of trial Court is not objection¬ 
able 523 

-O. 41, R. 33—Alternative pra¬ 
yers—One relief denied—Alter¬ 
native relief should be given if 
findings by appellate Court jus¬ 
tify it—Suit for declaration and 
recovery of possession or com¬ 
pensation—Decree for recovery 
of possession passed—Mesne pro¬ 
fits also should be given 831a. 

-0. 43, R. 1 — Order under 

S. 161, Civil P. C.—No appeal 
lies 867 

-O. 43, R. 1 (l)—Order for add¬ 
ing parties under O. 22, R. 10 
—Proper remedy is appeal and 
not revision 844 

■-0. 43, R. 1 (u)—Appellate 

Court framing additional issue 
and remanding case reversing the 
the decree instead of calling 
for a finding retaining the case 
on its file—Order of remand is 
not appealable 850a 

-0. 43, R. 1 (u) — Order of re¬ 
mand, without jurisdiction, but 
if purports to be one under 
R. 23 it is appealable 642 

-O. 46, R. 5—Plaintiff under¬ 
valuing his suit — Defendant 
acquiescing in the valuation— 

Case cannot be referred for a re¬ 
port at defendant’s instance 418 

-O. 47, R. 1—Review granted ' 

—Whole case need not neces¬ 
sarily be re-opened 21a 

-*-o. 47, R. 8 — Re-hearing— 

Party is confined to additional 
evidence which formed subject- 
matter of review application 
and the Court ought not to 
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allow evidence which should 
and could have been brought at 
the trial 2L6 

-Sch. 2, R. 1—Awai'd made on 

private reference during suit ob¬ 
jected to by one party—It can¬ 
not be enforced S87 

-^Sch. 2, para. 1—Reference by 

all parties except one whose 
rights are not in dispute is 
valid 61941 

-Sch. 2, para. 1—Application 

for order of reference to arbitra¬ 
tion—Same day other reference 
by parties as to matters not in 
dispute—Order of reference as 
to only matters in dispute by 
Court is not illegal o2a 

-Sch. 2, para. 1 — Power to 

make order of reference attacked 
—High Court can revise the 
order 526 

-Sch. 2, para. 10—Notice of 

filing not given to a party but 
filing made known to his pleader 
and admitted by such pleader-- 
Para. 10 is complied with 6196 

-Sch. 2, para. 20 — Award 

under Arbitration Act uphold 
by Court becomes enforceable 
as a decree—Court is not to pass 
a decree as under para. 20 562a 

Companies Act (7 of li#13} 

-S. 9 —Charge created on all 

machinery, implements, utensils 
furniture, stock in*trade, raw 
materials, etc.—All such pro¬ 
perty to be in possession and 
control of lender company— 
Borrower company not to alien¬ 
ate such property, or,-in case of 
necessity, to alienate undertak¬ 
ing to replace the same by an¬ 
other property of equal value— 

• No floating charge is created 682 

* -^S. 163—Notice by creditor’s 

solicitors is not enough 625a 

-S. 163 (1)—Company must be 

in default at the time of service 6256 

-Ss. 215 and 202 —Order under 

S. 215 depriving creditor of all 
the rights to take advantage 
of winding-up proceedings is 
appealable 689 

Company 

--Execution of pro-note by di¬ 
rectors—Liability* of company 
discussed 612 


Company 

-Borrowing powers — Articles 

of Association providing for the 
powers to be exercised in a cer¬ 
tain way—Directors cannot bor¬ 
row on basis of general delega¬ 
tion of the powers 299a 

-Articles of Association—Per¬ 
son dealing with company must 
take the articles only as filed in 
the registrar’s office 2996 

Compromise 

-Unenforceable against minor 

—Hardship on the other party 
or impossibility to put parties 
in original position cannot make 
it binding 796c 

Contempt of Court 

-Receiver appointed by High 

Court in its appellate jurisdic¬ 
tion— Obstructing receiver in 
his duty is contempt — High 
Court has power to punish— 
Wilful disobedience of an order, 
to be punishable, order must be 
personally served 548 

Contract 

-Construction—Mercantile-con¬ 
tract—Evidence of usage in par¬ 
ticular locality is admissible 
only if necessary to explain am¬ 
biguous terms—If such usage is 
repugnant to the terms of 
written contract it is inadmis¬ 
sible 668a 

-Construe* ion—Sale and pur¬ 
chase on printed form in Eng¬ 
lish—One of the clauses provid¬ 
ing that anything written in 
Hindi would be null and void— 
Description of shipment and 
quality entered in Hindi by 
buyer while signing—Such des¬ 
cription is void 291a 

-Construction—Sale and pur¬ 
chase— A contract whereby de¬ 
fendants agreed to purchase a 
certain number of cases of cloth, 
shipment July-August ani Sep¬ 
tember provied: “If in \uy one 
month one package be shipped 
in excess of that month's in¬ 
stalments the ' buyers agree to 
ao ept such one package so 
shipped in excess as aforesaid 
along with the instalments of 
that month — If in any one 
month one package less than 
that month’s instalments be 
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shipped, the buyers agree to 
take that instalment less the one 
package so short shipped as 
aforesaid”—; the clause 
could not be intended to make 
the buyer take more than the 
total amount for which he had 
contracted — The clause must 
have been intended to arrange 
for a month's instalment con" 
taining a package in excess of 
the quantity provided by the 
contract for that particular in* 
stalment, the delivery being 
within the total amount of the 
contract quantity 2916 

Contract Act (9 of 1872) 

S. 12—Unsoundness of mind 
—The question whether a con¬ 
tract is invalidated by unsound- 
ness of mind does not depend 
merely on belief or disbelief of 
the witnesses before the Court, 
but depends largely upon the 
inference to be drawn from the 
evidence 889a 

"•Sa. 12 and 16—Undue influ¬ 
ence and incapacity are totally 
different 889/ 

""S. 12 Loss of vigour owing 
to old age is not alone sufficient 
to invalidate a contract—Dis¬ 
ablement to understand the 
transaction owing to old age 
must be proved 889/ 

. 'S- 12 —Party weak, but hav¬ 
ing ample protection and inde¬ 
pendent advice — Other party 
not shown to have taken undue 
advantage of this weakness— 

Court will not extend protection 
m favour of the weak party 889;^ 

"“S. 12 Unsoundness, to ren- 

invalid, must 

exist at the time of contract 889i 

Ss. 16 and 12 —Equitable ju¬ 
risdiction—Where a party to a 
contract is weak, but has ample 
protection and independent, ad¬ 
vice, and the other party is nob 
shown to have taken any undue 
advantage of his weakness, the 
Court will not extend its protec¬ 
tion in favour of such weak 

' 889;i 

B. 29—Contract to execute a 

Jcobala ooptainlng necessary 
1927 Indexes (Oal.) —4 & 5 


1927 Calcutta 25 

Contract 

stipulations” is not void for 
vagueness or indefinitenoss 889c? 

Ss. 69 and 60 Costs—Rever¬ 
sal of decree in part does not en¬ 
title the defendant to recover 
costs unless the Court directs to 
that effect Defendant appro¬ 
priating amount as such costs— 
Amount is not lawful debt 906 

-S. 62—Creditor instead of 

actually being paid, taking re¬ 
newed pro-note receiving some 
consideration as increased in¬ 
terest for giving time to debtor 
—Old debt not paid off— 
Whether new is substituted in 
place of old is a question of fact 5385 

* -S. 69—Co-mortgagors — The 

fact that mortgage suit against 
defendant was barred is no de¬ 
fence to a suit for contribution 665ff 

S. 69 — Firm dissolved by 
death of partner — Surviving 


* 


members paying super-tax in 
respect of profits of ■ the deceased 
partner Payment is voluntary 
and cannot be recovered from 
estate of the deceased 6i8d 

S. 69 Second mortgagee pay¬ 
ing off decree of first mortgagee 
to save mortgaged property can 
sue under S. 69—S. 74, T. P 
Act, does not take away this 

^^Sbt 393 ^ 

Ss, 70 and 69—Cosharer pay¬ 
ing arrears of rent in fraud of 

other cosharera—Payment is not 

lawfully made If it is made 
voluntarily and gratuitously 
plaintiff cannot get contribution 56a. 

196 ^Agenb to collect rent 
cannot ratify the lease unless he 
is authorized to ratify the con- 
tracts 790 ^ 

S. 253 (10)—Partnership of 
two Mahomedan brothers is 
governed by contract — Ordi¬ 
narily it terminates on death of 
one of them 836d 

Co-operative Societies Act C2 
of 1912) 

—S. 42 (b)—One member of 
Executive Committee cannot sue 
others to recover sums which he 
is made to pay to the liquidator 


678a 
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Cosharer 

-Permanent lease by one with¬ 
out other’s consent—In parti¬ 
tion the property allotted to the 
other—He takes it not subject 
to the lease 

Cosharer tenure-holder’s clai- 


882 


ming laud re-formed in situ as 
accretion on payment of rent 
amounts to denial of proprie¬ 
tary title—Other cosharers can 
claim joint possession without 
partition 565o 

—Whether exclusive possession 
amounts to ouster depends upon 
the tacts of.each case—Where it 
does not.amount to ouster, other 
cosharers are not entitled to 
joint possession 
—Property possessed through a 
cosharer—Dispossession of such 
cosharer is also dispossession of 

the other 457a. 

Suit for entire rent —Other 
cosharers joined as pro forma 
defendants—Tenant cannot ob¬ 
ject to plaintiff’s getting decree 
—Private partition — One co- 


462 


79 


sharer creating tenure of his 
lands—Subsequent partition by 
Collector will not affect the in¬ 
terests of tenure-holder if he is 
party to such partition—If 


a 


tenure-holder being a co-owner 
was a party to partition he can¬ 
not plead previous partition 
■Partition —Where a cosharer 


65c 


finds that a lessee under another 
cosharer is erecting buildings 
over the whole property, in spite 
of his objecting to do so, his only 
remedy is to sue for partition 
Court-fees Act (7 of 1870) 

•S. 7 (iv) (c)—Relief apparently 


546 




declaratory, but really conse¬ 
quential—Ad valorem fee must 

be paid 775a. 

S 8—There is no discrimina¬ 


tion between Court-fees payable 
by Secretary of State and the 
claimant from an appeal against 
award of the Judge 45 

—S 12 (ii)—Rormal decision of 
lower Court is not necessary 7756 

S. 12 (ii)—Appellate Court 


can order additional Court-fees 
orU/ on registration of appeal 775c 

Cr'minal Breach of Trust 

■See PENAL Code, S. 409. 


Criminal Procedure Code ( 5 
of 1898) 

-S. 35 (as amended 1923) 

Charge under S. 147, I. P. C., 
including acts constituting offen* 

ces under Ss. 323, 324 and 325, 

I. p. C.—Separate conviction 
and sentence on charges for 
such offences is not bad 5756 

Ss. 102 and 103—Ss. 102 and 


103. do -not apply to the search 
made under the Bengal Excise 
Act 527a 

Ss. 107, 117 (1) and 119— 


^ ^ • J ^ — * * - • 

Magistrate proceeding under S. 

117 (1)—Complainant and wit¬ 
nesses absent—Discharge under 
S. 119 is proper 3436 

S. 110—Person registered as 

^ ^ * A 


213 


member of criminal tribe may 
be proceeded against under S. 
llO—Each case will depend on 
its own facts 

Ss. 117 (2) and 247—S. 247 is 

not applicable to proceedings 

under S. 117 (2) 343a 

S. 119—Magistrate proceed- 

^ ^ ^ mm / ^ \ S* 


ing under S. ill? (l) Complai¬ 
nant and witnesses absent—Dis¬ 
charge under S. 119 is proper 3436 

-S. 133—It is unjust to re- 

• « 


cover costs from a party who is 
not served with notice 

Ss. 133 and 140 (2)—Order of 


706 


70a 


701 


removal of obstruction cannot 
be cancelled because of non¬ 
service of notice—Act not done 
—Procedure to be followed is as 
under S. 140 (2) 

—S. 145—Order under, passed 
in favour of one party—Other 
party can show in a subsequent 
proceeding that he was .actually 
in possession after the order 
(Graha?n, Jdoubting) 

—S. 145—Report of police and 
sketch submitted with it show¬ 
ing lands in'possession of parties 
cannot be used to found posses¬ 
sion • 

—S. 145—Party taking posses¬ 
sion by ousting without physi¬ 
cal force another in possession 
without title, himself dispos¬ 
sessed by force within two 
months—He is entitled to be 
restored to possession 261a 


327 



Subject Index. 1927 Calcutta 


Criminal P. C. 

-S. 145—Reference asking to 

quash a part of the order is not 






proper 
S. 145 


2616 


... (1)—Possession—On 

failure of non*landlord parties 
to prove possession, 'possession 
should be presumed to be with 
landlord—Continuous possession 
•does not mean possession exer' 
cised every-day of the year 313 

—S. 164—Neither statement by 
the accused nor first information 
report is covered by S. 162— 
Statements by third persons are 
admissible under certain limita¬ 
tions 17 a 

~-“S. 161—Witness stating to 
police that he knew nothing— 
Application of S. 161 is doubt¬ 
ful 257c 

—(amended 1923), 8 . 162—Ob¬ 
ject of amendment is that police 
should not claim any privilege 644c 

|S. 162—Actual words of the 
witness need not be recorded— 

Memo of statement is enough 644d 

—(amended 1923), S. 162—Am¬ 
endment makes it obligatory on 
Court to give copies to accused 514a 

—(amended 1923), S. 162—Ac- 
cused is entitled to request for 
copies only after witness is 
called and cross-examined 514 i 

S. 162 Breach of section not 
prejudicing accused is not ille- 
gality 372 

S. 162 I did not make any 

_.ja . m a* 


Statement to the police” is not a 
statement contemplated by S 
162 


257a 


17a 


i 

S. 162—Neither statement by 
accus^ nor first information 
report is covered by S. 162_ 

_ ^ .. * 'i_i ird persons are 

admissible under certain limita¬ 
tions 

B. 162 ,{ proviso)—Trial Court 
refusing copy of witness' State¬ 
ment-Accused prejudiced bv 
refusal—Trial is bad 644 « 

—S. 166—General search of-sto- 
len^ property U not authorized 
— General search ” —Meaning 
.explained ® 93 


Criminal P. C. 

S. 165 Police officers search¬ 
ing for articles for which a list 
is given to him—Search is not 
illegal 

Ss. 165 and 94 — Searcli for 


27 


936 




621 


specific articles in the house of 
a person accused of crime can 
be made 93 ^ 

S. 172—No statement is re¬ 
corded under S. 172 0446 

S. 190—Report of Excise Sub- 
Inspector is not police report for 
purposes of Criminal P. G., S 

405a 

S. 195 S. 195 contemj)lates 
only civil, criminal and revenue 
Courts—Land acquisition offi¬ 
cer is not a Court 

8 . 195—Complaint to police 
by A against B, dropped—B lay 
ing complaint under S. 211, 
Penal Code, against A^B again 
charged by A and tried but ac¬ 
quitted A cannot be proceeded 
against under 8 . 211, Penal Code. 
without'Magistrate’s complaint 

S. 196-A (2)—Consenting 
order .by Local Government— 

Only existence of such order is 
nwessary for giving Court juris¬ 
diction 

'S 233 Joinder of two ofien- 


95 


296 


ces in one charge is merely an 

^regularity 339 ^ 

b. 233 - Three murders com¬ 
mitted in one transaction— 
Three separate heads of charge 
should be employed I 75 

8 . 234—Criminal breach of 
trust in respect of four items of 
money realized at the same time 
under one receipt—One charge 
is not bad 4096 

^"S. 236 Same transaction— 
Proximity of time, community 
of intention and continuity of 
action is the test 3306 

—Ss. 235 and 238 (2 A)—Ac¬ 
cused charged for substantive 
offence He cannot be convicted 
of abetment without a separate 
charge 

— Ss. 236 and 237—Scope—If 
on the facts proved of which the 
accused may be taken to have 
notice, another offence appears 
to have been committed by him 
and if on those facts it seems 


63 
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doubtful as to which offence the 
accused has committed, he may 
be convicted under Ss. 236 and^ 

237 of the other offence 520a 

—Ss. 236 and 237 — Trial on 
charge under S. 366, I, P- C. 

for kidnapping—Conviction for 
abduction under same section is 


bad 


200 a 


S. 242—Omission to comply 
with provisions of S. 242 is not 
an irregularity curable under S. 
537 

—Ss. 247 and 117 (2) S. 247 


196 


is not applicable to proceedings 

und S. 117 (2) 343a 

•S. 250—Report of an Excise 


Sub-Inspector is not Jpolice re¬ 
port for purposes of S. 250 405a 

—S. 250—Report of an Excise 
Sub-Inspector is complaint or 
information for S. 250 and the 
Sub-Inspector is the person 
giving the same 4056 

S. 276—One of the jurymen 
not entitled to sit on the jury— 
Verdict is nullity 820a 

—Ss. 276-279—“Required’^’ in 
S. 276, Prov. 2, refers^ to “per¬ 
sons summoned” — Chosen” 
means “chosen by lot” 

S. 276—Choosing of jurors— 


787 


Where of the juorors that were 
summoned to act, only five were 
present on the day on which the 
case against the accused was 
taken up and they were all 
chosen as jurors— Held: that 
the procedure was not illegal 593a 
—Ss. 276 and 326 — Provisions 
are imperative 5936 

—S. 276 — Choosing is to be 


^ 

done when more than necessary 
number are present 593c 

—S. '276—‘^Deficiency” means 
“deficiency in the number re¬ 
quired” 693c2 

S. 276—Jurors summoned— 


Only the number forming quo¬ 
rum present—All of them can¬ 
not be empanelled—Some other 
persons present should be added 
and jurors selected by lot 
Omission to do so vitiates trial 


242 


•S. 282—S. 282 gives 'discre¬ 
tion either to postpone trial or 
discharge jury 199a 


S. 297—Sessions Judge should 
present jury points in favour of 
accused and not merely read 
out evidence — Jury told that 
there was no difficulty in coming 
to the conclusion that accused 
was guilty—There is grave mis¬ 


direction 


631<r 


—S. 297 — Charge should con¬ 
tain not only the heads but also 
the law as explained to the 
jury 


4600 ^ 


S. 297—Person suspected to 


be an accomplice Charge must 
direct jury to consider and find 
on the point C. 460&’ 

—S. 297—Questions of law not 
arising from facts or pleadings 
need not be explained 3246’ 

S. 297—Right of private de¬ 


fence set up—Omission to state 
to jury the law as to private de¬ 
fence amounts to serious mis¬ 
direction 


2576' 


•S. 297—Putting before jury 
matters not on record and those 
prejudicial to accused is misdi¬ 


rection 

•S. 297—Summing-up 


200 &' 


Put¬ 


ting contested matters to jury 
is inappropriate 200c 

S. 307—Verdict of jury should 


not be interfered with, where 
evidence shows that reasonable 
men would have taken the same 
view as the jury 

Ss. 326 and 276—Provisions 


are imperative 


84& 
5936- 


S. 337—One of the accused 


tendered pardon — By mistake 
his name included among ac¬ 
cused and his plea taken in 
Sessions Court—His subsequent 
removal from the dock and ex¬ 
amination as prosecution ^wit* 
ness is not illegal 680a 

—S. 342—Party to proceedings 
under Cal. Municipal Act S. 363 
is not exempted from adminis¬ 
tration of oath under S. 342 508a 

Ss. 342 and 537—Omission to 


comply with S. 342 is curable 
irregularity (obiter) 330c 

—S. 342—S. 342 applies to 
summons cases 250' 

S. 342 (4)—Applicability — 
Sub-Section (4) of S. 342 was 
intended to relate to the pro- 
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oeedings which are specified in 
S. 342 307a 

•S. 360 — Non-compliance not 
resulting in failure of justice is 
not fatal 575a 

■S. 360—Accused sent on trial 
for offences under Ss. 457 and 
354—Evidence disbelieved and 
commission of offence under S. 

354 not suspected—Trial of ac¬ 
cused only under S. 457 sum¬ 
marily is not illegal 5056 

—S. 374—Entire case is open to 
High , Court only if trial has 
been according to law in Court 
below—If there is no such trial 
retrial should he ordered 63lc 

■S. 403 (1)—Conviction under 
Calcutta Police Act, S. '68— 

Trial under Merchants Shipping 
Act, S. 103 (4) on the same 
facts is barred 2246 

■S. 423 (2) — Verdict of jury 
will not be set aside unless 
failure of justice has been 
caused 6806 

S. 423 (2) — Practice—Jury 
trial High Court will not inter* 
fere unless miscarriage of justice 
is caused 3986 

■^S. 423 (b) (2) — Appellate 
Court may alter conviction if 
accused is not prejudiced— 
Charge and conviction under 
S. 379, I. P. C.—Alteration to 
conviction under S. 143, I. p. C. 

by appellate Court—Accused is 
prejudiced 

a ^ Complaint under 

S. 476, Criminal • P. C—Appeal 

from,^ 18 regulated by S. 424, 

^iminal P. C. {Chotzner, J.) 284a 

S. 438 Beference asking to 

of the- order under 
o 145 18 not proper oai h 

S. 439—Case heard without 
notice to accused—Order passed 
thereon ^ was vacated and case 
was retried after issue of notice 702 
TT- of Calcutta 

High Court—Limitation is 60 


6746 


.I;’ 


days 

S. 449 (l) (o) Application for 

leave to appeal—Affidavit as to 

°?AQ admUaible 307 <j 
B. 449 (1 ) (o)—Application for 
leave to appeal comes within 
liisa. U^ot, Art. 166 307J 
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—“S. 466—The moment the ques¬ 
tion of insanity is raised Judge 
must put it to the jury as a pre¬ 
liminary issue 

*-S. 476 — Court must itself 

record a finding that enquiry 
should be made and should itself 
make complaint 718c 

-S. 476—Application to take 

action made to successor of Judge 
—Notice to oyiposite parties 
should be given 71Sd 

-S. 476— Appeal from main 

case pending—Proceeding under 
S. 476 should await disposal of 
appeal 718c 

S. 476 —Court before whom 


offence is committed is to take 
initiative (Cammiade, J.) 718/ 

S. 476—Conduct of jury called 
question — Court enquiring 


in 


“ _ ^ 
into it—Enquiry is judicial 

—S. 476—Enquiry need not 

exhaustive 

—S. 476— Witness’s false evi- 


628a 


be 


628c 


dence in no way affecting the 
case—Complaint should not be 
lodged 

—S. 476—False charge of theft 
made to police—Sessions Court 
complaining under S. 476—In¬ 
stitution of false case to police 
being basis of proceedings in 
Sessions Court the offence is 
committed “ in relation to ” 
proceedings in Sessions Court 
within the meaning of S. 476 
S. 476—Complaint under— 
Appeal from, is regulated by Cri¬ 
minal PC., S. 424 {Chotzner, J.) 
—Civil P. C., O. 4i applies 
{Duval, J.) 

S. 476 — Sanction uadei 


515 


478 


284a 


— - — V * 

Appeal—Sanctioning Court can¬ 
not be asked to correct defects 
in complaint—Summary disposal 
of appeal is bad 2846 

S. 476—Civil Court making 
complaint—Appeal lies to civil 
appellate Court and is governed 
by provisions of Civil P. C., and 
not of Criminal P. C. 98 

S. 476B—'Appeal to High 
Cou^t.—Lipi- Act, Art. 156, an- 
Plies ^ ^ 718a 

—S. 491—Whether a person is 

legally detained under the Bent 
gal Criminal Law Amendj^^ent 
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Criminal P. C. 

Acb has to be dealt with under 
Criminal P. C. S. 49L 496(f 

* -S. 491—For purposes men¬ 

tioned in S. 491 writ of habeas 
corpus cannot be issued on civil 
side of High Court 496e 

* --S. 494—Accused convicted by 

first Court—Appeal by accused 
Petition for withdrawal of pro* 
secution cannot be put in in 
appellate stage 816 

-S. 517—Elephant seized by 

police from accused’s custody 
Accused tried for and acquitted 
of abetment of theft of the 
elephant— Elephant should be 
made over to him 532 

Criminal Trial 

■ Identifications — Identifica¬ 
tions made at night during the 
occurrence, such as dacoity when 
blows are struck and the people 
are terrorized, are generally of 
very little value 8205 

-Trial by jury — Appeal— 

Verdict of jury will not be set 
aside unless failure of justice 
has been caused 6805 

-Trial for murder—Every pro¬ 
cedure must be strictly followed 

6315 

--Jury cannot talk to persons 

connected with accused 6285 

Sessions case—Withdrawal of 


charges triable by Sessions— 
Commitment should not be set 
aside in respect of charges not 
triable by Sessions 1995 

■Jury trial— Jury discharged 


before a long time should not be 
re*summoned except for strong 
reasons 199c 

Crown 

-Escheat — On confiscation 

zemindari does not merge in per¬ 
manent right of Government— 
Whether there was merger is a 
mixed question of law and fact 136c 
Custom 

-Landlord and tenant—Kabu- 

liyats by tenants covenanting 
not to cut trees—Kabuliyats do 
not prove custom that tenants 

,ofc t^^^^ 268 c 

Particular LiMI succession 

i^j^ot necess^jiJ^^ finding on‘ 



Custom 

family—' Immemorial existence 
must be shown 

D 

Damages 

-Suit for—Temporary injunc¬ 
tion wrongfully obtained Suit 

is maintainable 

Suit for damages for trespass 


iir 


247' 


and wrongful removal of under¬ 
ground coal—Coal removed neg¬ 
ligently—Market value of coal 
at pit’s mouth less cost of car¬ 
riage to the bank should be al¬ 
lowed—Value on the day when 
coal was reduced to possession 
should be considered 117/ 

Suit for—Interest—In an ac¬ 


tion for damages for trespass 
interest can be allowed as 
damages llTgr 

Decree 

-Construction— A Court con¬ 
struing the decree may look at 
the plaint itself 182a- 

Construction — Mesne profits 


allowed but period not mention¬ 
ed—Plaint not expressly res¬ 
tricting prayer for profits must 
be deemed to be allowed up to 
date of delivery of possession ^ 1825 

Separate cause of action 


93c- 


against each defendant Joint 
decree cannot be passed 
Deed 

-Construction — Document 

construed by Privy Council in a 
certain way—It is not open to 
further consideration by High 
Court 359ff- 

Defamation 

—See (1) Penal Code, S. 499 
— (2) Tort—Defamation 


Easements Act (5 of 1882) 
S. 15—Interference with 


an¬ 


cient lights—Interference with 
convenience and comfort of 
dominant premises must be pro¬ 
ved 3455- 

S. 64 — License — Licensee 

16« 


with interest cannot be evicted 

Ejectment 

-Suit for—Damages for use 

and occupation may be claimed 
alternatively 

Estoppel 

- See Evidence Act, S. 115 


13a^ 
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Evidence 

-Objeotioa to, is not justified 

in second appeal (oo?itr<i Oii- 
ming and Mukerji, JJ.) 
Evidence Act (I of 1872) 

•Ss. 11 and 13—Executant of 


Ic 


document containing recitals of 
boundaries of land in dispute 
alive but not giving evidence— 
Document is not admissible 230^> 
13 — Dispute concerning 


•S. 


land — Landlord’s papers pre 
pared in course of business con¬ 
cerning lands are admissible 
Ss, 13 and 83~Chittas made 


576 


by Govt., for private use in con¬ 
nexion with resumption proceed¬ 
ings are not admissible either 
under S. 83 or S 13 189a 

—S. 13—Benami transaction is 
not admissible under S 13 16 

S. 13—Transaction by which 
right is asserted is admissible 
S. 13 (a)—* Claim ” must be 
asserted in presence of the party 
to be affected thereby 
■S, 25—Police officer—An ex- 


Id 


la 




eise officer is not a police officer 
within S. 25 5276 

S. 30—Admission of guilt by 
an accused implicating a co-ac¬ 
cused can be used against the 

utter 265 d 

S. 32“~'In the absence of proof 
of some fact within S. 32, the 
appellate Court should find whe¬ 
ther there was any real conten¬ 
tion that the writer was still 

if so grant a remand 8556 
8 . 32—Documents not inter 
partes Statements as to bound¬ 
ary description — Executant 
dead—'Documents are admissi- 

n oo ^ 2340 

D. o2--Executaat of a docu¬ 
ment containing recital of 
boundaries of land in dispute 

-_a admissible 230(j 

8. d^Bxamining the doctor 
18 not an essential condition 
when a witness is ill 67q 

8. 33—Witness examined in 
committal proceedings but not 
cross-examined immediately— 
Witness dying before Sessions 

deposition in oom- 
mitting Ooi^ oan be admitted 
in Sessions trial—Refusal to al¬ 
low oroas-examinatifln of Police 


Evidence Act 

Inspector recording witness’ 
statement under S. Lbl, Crimi¬ 
nal P. C., is nob an irregularity oOBa 

-Ss. 34 and 32—Jama wasil 

baki papers are only corrobora¬ 
tive evidence in the absence of 
proof of facts under S. 32 855a 

Ss. 35 and 36—Thak map is 
no evidence of title 403a 

—S. £6—Thak maps are not 


4576 


* 


conclusive and may be shown 
to be wrong 
— S. c6-^Survey ma]^s prepared 
under Calcutta Survey Act are 
admissible as evidence of posses¬ 
sion (C. C. Ghose, J )—Survey 
map is admissible evidence of 
state of things at the time it 
was made 345a 

S. 68—Section is mandatory 
—Examination of the only sur¬ 
viving attesting witness cannot 
be dispensed with on the ground 
of his becoming hostile—Mere 
issuing of summons and war¬ 
rants is not sufficient—All pro¬ 
cesses under O 16, R. 10, Civil 
P. C., must be exhausted 102a 

—Ss. 83 and 13—Chittas made 
by Government for private use 
in connexion with resumption 
proceedings are not admissible 
either under S. 83 or S. 13 189a 

—S. 90—Presumption is discre¬ 
tionary so that Court may re¬ 
quire document to be proved 
without making any presump¬ 
tion 870a 

S. 90—Court is not bound bo 


presume the correctness of every 
statement in a document thirty 
^ears old 

S. 90 “ Presumption must be 


229 


cautiously applied—In proper 
cases presumption niay be relied 
on, and whether the document 
forms foundation of party’s title 
or it is sought to be used as evi¬ 
dence is immaterial 1026- 

S. 91—Mercantile contract— 


Evidence of usage in particular 
locality is admissible only if 
necessary to explain ambiguous 




If sugih us^e isMpug- 

terM^fl^hf4^itten 


contract i1fil^iiill8>iiu&sible 

cag«iiar' B*qv 

ment in mro-nnte as t' 


668a 


nenz in 
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Evidence Act 

interest owing to mutual mistake 
can be rectified 605 

-S. 92—Contract reduced to 

writing—Rule excluding any 
other evidence does not apply 
when there is complete oral con* 
tract before writing 538a 

'* -S. 92—Mortgage suit—Mort¬ 

gagor can prove satisfaction by 
part-payment and remission of 
balance 27 

-S. 101—Onus—Value of—The 

question of onus is -not very 
material after the whole of the 
evidence has been adduced by 
the parties and gone into in the 
case I26c 

-S. 114—Determination of title 

to waste land—No one proving 
possession—Court can hold that 
the land is in possession of 
rightful owner 49c 

-S. 115—Owner standing by 

and allowing improvement on 
his land is estopped, but where 
he objects by a notice, he is not 54a 

-S. 114—Estoppel—Only such 

person can take advantage of a 
representation for whom it was 
meant—Declaration in sale pro¬ 
clamation that property is not 
subject to any encumbrance— 
Only purchaser at auction sale 
can plead estoppel and not a 
private purchaser from judg¬ 


ment-debtor 34 

—S. 145—Object is to give wit¬ 
ness a chance of explaining his 
statement 514c 

^S. 157—Executant of docu¬ 


ment producing it in support of 
his evidence—Document is ad¬ 
missible 230a 

S. 167—Evidence improperly 


le 


admitted—High Court cannot 
examine whether other evidence 
is sufficient and should therefore 
remand the case for rehearing. 

(But see Civil P. C., S. 103, as 
amended in 1926 .—Ed.) 

Ex^ecution 

-Sale—Death of judgment-debt¬ 
or after attachment but before 
sale—Sale is not invalidated 

Execution Sale 
-Setting aside—Minor not re¬ 
presented by guardian—It is not 
sufficient to avoid sale 8736 


Bl5g 


F 

Fishery 

-River shifting—Grantee can 

follow so long as waters form 
part of rivor system—But he 
cannot claim right over ano¬ 
ther’s land also because the river 
fiowed there for a short time 741 

Forest Act (7 of 1878) 

-Ss. 29 (a) and 32-'Notification 

under S. 29 (a) fixing no date is 
bad—Conviction under S. 32 for 
cutting trees reserved by such 
notification is illegal 516a 

Ss. G3 and 29—Offence under 
S. 29—Forest officer cannot ar¬ 
rest without'warrant—His cus¬ 
tody is not lawful within Penal 
Code, S. 225 5166 

G 

General Clauses Act (10 of 
1897) 

-S. 6—Rule applies to Act of 

Provincial Council 748s 


Government of India Act, 

(1915) 

-S. 80-A. Cl. (1)—“ Peace and 

good Government ”—Court of 
law is not competent to consider 
the merits of a particular enact¬ 
ment 496a 

-S. 80-A, Cl. (4)—“Affect 

What is preserved from interfer¬ 
ence of Indian legislature is the 
effect of an Act of Parliament 
by its own force as a determina¬ 
tion of the will of Parliament 
with reference to a particular 
subject-matter 4966 

" S. 80-A, Cl. (4)—Bengal Cri¬ 
minal Law Amendment Act of 
1925 is not ultra vires 496c 

S- 107—Single Judge of High 
Court exercising insolvency 
jurisdiction cannot exercise 
powers under S. 107 6296 

‘(1919), S. 96-B—Rules under, 
regarding Civil Services—R. 14 
Before a police officer may be 
dismissed, R. 14 must be fol¬ 
lowed 311 

Grant 

'Lost grant—Long possession 
without paying rent—Lost rent- 
free grant will be presumed— 

Bub possession must be as of 
right with notice to persons 
likely to be adversely affected 210a 
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Ouardians and Wards Act 
(8 of 1890) 

S. 7 (3)—'Guardian appointed 
by will—Other person should 
not be appointed unless suoh 
guardian is unfit 389 

S. 30—Managing partner also 
appointed guardian of minor 
partners under tbe Aob—Mort¬ 
gage by suoh partner without 
District Judge’s sanction can be 
invalidated by minors 836/ 

H 

Habeas Corpus 

—^See Criminal P. C., S. 491 

Hindu Law 

Alienation—Mitakshara father 
—His powers as karta to bind in¬ 
fant sons by admissions or deal¬ 
ings with family property rest 
on implied consent of all mem¬ 
bers and on presumption of 
^ benefit resulting to them {obiter) 870c 
“ Alienation by widow—Powers 
are same as manager— Her main¬ 
tenance, expenses of religious 
ceremonies for salvation of her 
husband’s soul are, but antici¬ 
pation of her wants is not, legal 
necessity 160a 

-Alienation by widow—Neces¬ 
sity—Alienee must prove neces¬ 
sity or his belief as to there 
being necessity—Due enquiry 
and his bona fides are necessary 1606 

-Dayabhaga—No joint family 

of father and sons can exist— 

Sons if joint in food, worship 
and estate after their father, can 
form joint family 776a 

Dayabhaga A person in more 
affluent circumstances support¬ 
ing his brothers—Poor brothers 
do not form joint family with 
him 770^- 

Joint family—It is only when 
property is claimed as self-ac¬ 
quisition that it is necessary for 
the other members of the joint 
family to prove that they had 
also contributed to the acquisi¬ 
tion of the property 776o 

’■* Joint family — Mortgage by 
some members agreeing to be 
liable jointly and severally ^ 

Suit against all except one barred 
•“His share is liable for whole 
• i I ‘ debt 666a 


Hindu Law 

'-Joint family — Promissory 

note executed by karta uncondi¬ 
tionally in his own name—Other 
members or their interest in the 
joint property is not bound un¬ 
less their names appear in the 
pro-note—Plaintitt' may elect to 
sue on the original consideration 
ot the note and the members are 
entitled to plead want of neces¬ 
sity or benefit 3766 

■■ "Marriage—First marriage per¬ 
formed with consent of legal 
guardian — Marriage is valid, 
making subsequent marriage a 
bigamy 480 

-Religious endowment — Suit 

involving question of deb sheba 
—Idol is not necessary party in 
all cases 262a 

Religious endowment — 
Family idol—Additional endow¬ 
ment—Donor can appoint she- 
bait in respect of additional en¬ 
dowment but such shebait has 
no power to interfere with 
management of original endow¬ 
ment 2626 

'-Religious endowment—Suit in 

respect of properties belonging 
to idol can be maintained only 
by shebait and as long as he 
does not refuse to do so, none 
else can sue on behalf of the 
idol ^ ^ 244a 

-Religious endowment—Dedi¬ 
cation to idol to save property 
from creditors—Dedication can 
be impeached—To test reality of 
dedication settlor’s dealing with 
the property should be looked to 24i6 

“Succession—Samanodaka and 
Sakulyas — Kinsmen ex parte 
materna are not Sakulyas 11a 

Succession — Dayabhaga and 
Mitakshara are radically distinct 116 

'-Succession — Dayabhaga 

— Maternal great-great-grand¬ 
father’s daughter’s son's son is 
no heir under Dayabagha 11c 

-W ido w—Property purchased 

by widow benami from surplus 
income—Reversioner must prove 
that widow intended to make it 
an accretion 868 

- Widow—Property purchased 
by the widow in execution of 
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Hindu Law 

rent-decree obtained by her 
against tenants holding under 
her husband is an accretion 8066 

I 

Income-tax 

-Assessment for a year is valid 

though the source of income, 
which existed in the previous 
year is non-existent in that year 553a 

-The income-tax is one tax and 


not an aggregate of different 
taxes 5536 

Income-tax Act (11 of 1922) 

-Bengal Permanent Settlement 

Regulation (1 of 1793)—The two 
Acts deal with different subjects 
(C. C. Ghose, J., Buckland, and 
Panton, JJ., concurring) F. B. 432(i 

-The Income-tax Act like other 

statutes must be read according 
to the ordinary and natural con¬ 
struction of the words with onlv 
such aid as is afforded from 
within the four corners of the 
statute itself read as a whole 

{Mukern, J .) F. B. 432g 

-S. 2—Agricultural produce— 

Meaning illustrated 793 

—S. 2 (2) — Estate of deceased 
person is not liable 5186 






—S. 9—House property income 
—Interest due on a mortgage 
though not actually paid is al¬ 
lowable 553c 

S. 9 — Permanently settled 




estates in Bengal are not exempt 
from general tax like income tax 

F. B. 432a 

S. 9—Income from profits of 


land is assessable (Ghose, J.) 

F. B. 4326 

—S. 9—Income from land even 


in permanently settled estates, 
is assessable subject to exemp¬ 
tions in Income-tax Act: 53 Cal. 
524=A I R 1926 Cal 819= 

95 I. C. 539, Overruled F. B. 432c 

—S. 30 (2)—Appeal may be en¬ 
tertained after 30 days 518c 

—S. 37 — Account books pro¬ 
duced in pursuance of notice 
under S. 23 (2) found to be false 
— Prosecution under S. 196, 

I. P. C., cannot be sustained 724 

—S. 56 — Proviso — Firm dis¬ 
solved by death of partner—Sur- 


Income-tax Act 

viving members paying super 
tax in respect of profits of the 
deceased partner — Payment is 
voluntary and cannot be recover¬ 
ed from the estate of the de¬ 
ceased SlSd* 

Inherent Power 

- See Civil P. G., S. 151 

Interest 

-In an action for damages for 

trespass interest can be allowed 
as damages H7g 

Interpretation of Statutes 

-Construction—To construe the 

provisions of a section it is 
hardly permissible to refer to the 
report of the Select Committee 821a 
Retrospective operation—Clear 


intention must be manifested 763a 
—Preamble will not control the 
enactment 763i^ 

Substantive law—The law re¬ 


quiring how a document is to be 
completed is not a mere rule of 
procedure but a substantive pro¬ 
vision ISdd 

—-Pending Bill cannot be refer¬ 
red to 763s' 

Amending Act—An Act is not 


to be considered to take away 
the rights and privileges con¬ 
ferred by a former Act unless it 
is quite clear from the provi¬ 
sion that it does so 748c 

Retrospective effect—Inten- 




tion must be clearly expressed 748cf 
—General and special — Sub¬ 


sequent general statute may not 
repeal a prior special Act—Sub¬ 
sequent Act making no reference 
to earlier—Two should be con¬ 
strued together—Each should 
be construed according to its 
own terms (Ghose, J.) F. B. 432c 

-Absurdity should be avoided 4156 

■-Liability created by a statute 

—Specific remedy provided by 
the same statute excludes all 
other remedies 149fl 

--Proceedings of legislature are 

not relevant 149(Z 

J 

Joinder of Charges 

-CIMINAL P. C., S. 233 

Jurisdiction 

Nature of proceeding should 
be decided with ref jrence to the 
plaint or application 7116 
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•High Court—Lunacy juris¬ 
diction—High Court has power 
to interfere with improper order 
on its own account 636^ 


Kabuliyat 

- See Lease 


K 


Land Acquisition 

-Evidence considered — Evi¬ 
dence relied not indicated—All 
round increase made being rea¬ 
sonable — Increase held not 
arbitrai'y 827a 

Land Acquisition Act (1 of 
1894) 

-S. 3 (f) —Laud acquired for 

one purpose can be used by 
municipality for other autho¬ 
rized purposes 874c2 

S. 18 —Objection not speci¬ 
fically taken in application for 
reference cannot be allowed in 
Court 415a 

* Ss. 18 and 64—Subject of 


^quisition—Wakf property— 
Reference under S. 18 for deter¬ 
mining valuation of property— 
Trustees can be added as par¬ 
ties 

S. 23 Capitalizing upon rack 


355 


rental—Number of years is 20 874( 
23—Valuation is based on 
inference—There is no exact 

’'"o ^ . 874^ 

8. 23—Prices given by Col¬ 
lector-Owners accepting them 
It is valuable evidence of 
market value 974^ 

—S.^ 23—Valuation — Rent of 
basti land is often no criterion 
for ascertaining the actual value 
of the laud 827i 

~r^‘ paid by lessee 

to sub-lessee as compensation 
for using land as brick-field need 
not 00 considered 415( 

-S. 23 Market value assessed 
^Damages for prospective pro¬ 
fits cannot be asked in addition 
S. 2b—Capability of land to 
be used as brick-field should be 
considered 

•S. 26 Land Acquisition 
(Amendment Act 1), S. 2 (2)— 
There is, no discrimination bet¬ 
ween Oourtrfees payable by 
^eo,i»tary o| state and the 


Land Acquisition Act 

claimant from an ajipeal against 
award of the Judge 45 

-(amended 1921), S. 51—“in 

any proceeding"—Order dismiss¬ 
ing application for restoration 
of application dismissed for de¬ 
fault is not appealable 533 

Landlord and Tenant 

■Whether one of the several 
tenants can be regarded as a 
representative of the rest is a 
question of fact 900a 

-At the time of sale of ten¬ 
ancy, interests of non-registered 
tenants must also be considered 9005 

-Abwab—Each case depends 

upon the contract in question 8575 

-Bent— Enhancement—Prima 

facie there is right to enhance 
unless there is contract to con¬ 
trary—Patta — Construction— 
Tenants to hold from generation 
to generation—No remission of 
rent—Cesses to be paid in addi¬ 
tion to rent—Landlord is not 
precluded from enhancing the 
rent 855(? 

-Rent—Suspension — English 

common law rule of, is to be ap¬ 
plied in exceptional cases, as a 
rule of equity—Court should ap¬ 
portion wherever possible— 
Lump rent—Tenant not put in 
possession of part of leased pro¬ 
perty—Rent per acre of bigha— 

Rule of suspeusion does nob 
apply ^ 737 

-Service tenant refusing to 

serve or denying title — No 
notice to eject is necessary 5615 

^“’“Service tenant—A grant com¬ 
ing into existence long before 
the Transfer of Property Act— 
Notice to eject is necessary 56lc 

-Raiyat — ^Whether tenants 

are raiyats is a question of fact 
—Mere form of kabuliyat or 
use of word “raiyat" is nob 
the test 4135 

-Teuaut’s status as regards 

parent tenure determines his 
status regarding accretions 413a 

“—“Tenancies of homestead land 
and of the nature of village 
service tenure are not governed 
by Bengal Tenancy or Transfer 
of Property Act and are not 
transferable — Surrender by 
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Landlord and Tenant 

tenant—Former tenant abscond* 
ing—Landlord can take direct 
possession 373 

-Nature of tenancy—Original 

unknown — Uniform rate for 
more than 50 years—Lease for 
dwelling house —Suit not for 
rent—Inference that tenancy is 
permanent and heritable might 
be drawn 2346 


—Transferability of holding by 
tenant—Proof — Few instances 
where landlord recognized trans¬ 
ferees as tenants are not suffi¬ 
cient 232a 

—Ejectment—Partial ejectment 
can be allowed only under spe¬ 
cial circumstances 1916 

—Rent—-The grant of a putni 
connotes that the rent is fixed 168c 
—Putni taluq—Fixity of rent 
—Where a tenure has not been 
held from the time of the Per¬ 
manent Settlement the landlord 
is prima facie entitled to en¬ 
hancement of rent, unless there 
is anything to prevent him from 
doing so 168ii 

—Waste land is to be considered 
in possession of person having 
title thereto— Cutting bogla, 
(wild grass) is not an act of 
possession or dispossession 49a 

—Homestead or agricultural 
lands — Tenancy is not trans¬ 
ferable in the absence of custom 
or express contract to the con¬ 
trary 39 

—Landlord is not entitled to 
recognize only such tenants as 
are recorded in his sherista and 
ignore others recorded in the 
record-of-rights — Rent-decree 
against former only—-Sale does 
not pass latter’s interest 25 

—Rent — Enhancement of— 
Standard of measurement at the 
time of letting out must be pre¬ 
sumed to continue 15 


-Suit for ejectment—Damages 

for use and occupation claimed 
in the alternative—Contract to 
pay rent by trespasser need not 
be proved. 

Land tenure 

-Chakran lands —• Wages paid 

in addition — Lands are still 
Chakran 


Land Tenure 

Service tenant refusing to serve or 
denying title—Notice to eject is 
not necessary 5616 

Lease 

-Kabuliyat — Construction — 

Whether rent fixed is in kind or 
cash depends upon the terms of 
a particular kabuliat 243 

-Kabuliat — Construction — 

Kabuliat creating tenancy in 
respect of certain lands, contain¬ 
ing clauses consistent with 
creation of raiyati interest such 
as payment of falkar, and com¬ 
pensation for land acquired for 
public purposes—There is pre¬ 
sumption in favour of creation 
of tenure 220a 

-Construction—Grant for inde¬ 
finite period enures at least for 
lifetime of grantee unless other¬ 
wise intended 179 

-Construction — Lease for a 

term providing clause for rene¬ 
wal — Mortgage by lessee— 
Clause for renewal not assigned 
to mortgagee — Mortgagee can¬ 
not claim renewal 100 

Legal Practitioner 

—Rights and responsibilities—He 
should use discretion before 
asking any question 823c 

-A compromise arrived at bet¬ 
ween the counsel of either party 
and consented to by the Court is 
not vitiated merely because the 
counsel considered the matter in 
the corridor of the Court or in 
the Bar library 7146 

Legal Practitioners Act (28 
of 1879) 

S. 14 Allegations amounting 
to aiding or conspiring to com¬ 
mit criminal offence—Proceed¬ 
ing under S. 14 should not be 
taken but a criminal prosecu¬ 
tion may be started 536a 

S. 14 Recording evidence in 
contravention of S. 14—Pro¬ 
cedure is defective 5366 

^Letters Patent (Calcutta), 

'Cl. 12— Suit for land” means 
a suit in which having regard 
to issues the decree will affect 
directly title to immovable pro¬ 
perty Suit claiming share in 
sale-proceeds of ancestral dwell* 
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Letters Patent (Calcutta) 

ing house is not a suit for land 

768a 

-Cl. 12—Suit for administra¬ 
tion of trust if for enforaement of 
the trust relating to property 
outside Court’s jurisdiction is 
not, but, for declaration of the 
applicant’s right to possession 
of trust-properties is, a suit for 
land 7686 

-01. 12—High Court has juris¬ 
diction to pass a decree in per¬ 
sonam regarding property out¬ 
side its jurisdiction—But Court 
will not pass a decree unless 
it is enforceable effectively by 
personal obedience 768c 

Cl. 12—‘Defendant’ means all 
defendants to the suit 768iZ 

Cl. 13 — Balance of conveni¬ 
ence must bo considered 791 

■ Cl. 13 — “Suit” includes con¬ 
tested probate proceedings 28la 

' "Cl- 13 Order transferring 
probate proceedings to High 
Court—No appeal lies 2816 

■ 01. 15—Order under S. 215, 
Companies Act, depriving credi¬ 
tor of all rights to take advan¬ 
tage of winding up proceedings 

^16 appealable 539 

License 

—See Easements Act, S. 64 

Limitation 

against whom no relief 
claimed brought on record out 

of time—No question of limita¬ 
tion arises 

—Duty of Court —A Court is 
bound to see whether a plaintiff 
has brought his suit within the 
.statutory period of limitation 30d 

Umyation Act (9 of 1908) 

in equity 

in the matter of limitation 1176 

“TT®' '^“Appeal filed beyond 
ime Plsader uDddr a wrong 
impression as to its due date— 

Barty accelerating filing—Time 
should be extended delay being 
aue to pleader’s wrong advice 829 

Court 

gmng differing opinions of two 
JuMes about limitations —Ap- 
probably misled—Time 
•flcmld be extended 7186 


Limitation Act 

-S. 6 — Period between judg¬ 
ment and signing of decroo 
should be excluded G5a 

'-S. 12—Appellant roquirod .to 

do certain things* before delivery 
of copies to him — Default in 
doing these things will disentitle 
appellant from claiming exclu¬ 
sion of whole time 623 

— S. 12 — Period between judg¬ 
ment and signing of decree should 
be excluded ■65a 

-S. 19 — Partnership accounts 

adjusted and balance due from 
one of the partners carried over 
—Adjustment made and balance 
found due from the same part¬ 
ner—Cause of action for suit for 
balance arises from the next ad- 
justment 495 

-S. 19—The word “only " in 

S. 21 does not interfere with the 
operation of Ss. 19 and 20 but 
would restrict their application 1936- 
—S. 20—Mortgagor selling equ¬ 
ity of redemption but remaining 
liable for the debt—Payment by 
him saves limitation — Decree 
passed on mortgage before pay¬ 
ment does not make any differ¬ 
ence as against purchaser 193a 

'S. 20—The word “only” does 
not interfere with the operation 
of Ss. 19 and 20, but would res¬ 
trict their application 1936- 

-S.21 (2)—The word “only” in 

S. 21 does not interfere with the 
operation of Ss. 19 and 20 but 
would restrict their application 1936 
S. 22—Party against whom no 
relief is claimed brought on re¬ 
cord out of time—No question'of 
limitation arises 7946 

"S. 22 — Party already on re¬ 
cord when filing plaint — Am¬ 
endment describing him proper¬ 
ly allowed at later stage does 
not amount to adding new party 
under S. 22 477c 

-S. 26—Interference with an¬ 
cient lights—^Interference with 
convenience and comfort of do¬ 
minant premises must be proved 3456 

-Art. 12 — Applicability — 

Where the sale is a nullity, no 
question of limitation arises 7816 

Art. 12—Time runs from date 
of final confirmation of sale 315/ 
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Limitation Act 

-Arts. 39 and 49 — Claim for 

damages for underground tres¬ 
pass and removal of coal — Art. 

49 or Art. 39 applies—Time runs 
from inadvertent taking or dis¬ 
covery of fraudulent taking ‘ll7e 

-Art. 45 — No contest or deci¬ 
sion on investigation—Suit for 
confirmation of • possession—Art. 

45 does not apply 902(1 

-Art, 48—‘‘Conversion’’ means 

dishonest conversion ejusdem 
generis with preceding words— 
Claim for damages for trespass 
is not covered l\ld 

-Arts. 49 and 39 — Claim for 

damages for underground tres¬ 
pass and removal of coal—Art. 

49 or Art. 39applies—Tims runs 
from inadvertent taking or dis¬ 
covery of fraudulent taking llTe 

-Art. 96—Article applies only 

to cases of mistake committed 
in contractual transactions 1170 

-Art. 120—Wakf — Mutwalli- 

ship not hereditary — Person 
holding office if not ousted with¬ 
in six years gets indefeasible 
title ISOc 

-Art. 120—Entry in—Suit for 

declaration that entrf is wrong 
—Limitation runs from date of 
final publication 30(i 

■-Arts. 120 and 144 — Suit for 

declaration of title and confirm¬ 
ation of possession — No alle¬ 
gation as to disturbance of pos¬ 
session by defendants—Cause of 
action being erroneous entry in 
Record-of-Rights — Suit is go¬ 
verned by Art. 120 and not Art. 

144 30c 

-Art. 144 — Limitation runs 

from the date of hostile claim 417 

-Art. 144—Suit for declaration 

of title and confirmation of pos¬ 
session — No allegation as to 
disturbance of possession . by de¬ 
fendants—Cause of action being 
erroneous entry in Record-of- 
rights—Suit is governed by Art. 

120 and not Art. 144 30c 

-Art. 155—Limitation for ap¬ 
peal to the High Court under 
S. 476 (b), Criminal P. C., is 
governed by Art. 155 718a 

Art. 155 Application for 
leave to appeal under Criminal 


Limitation Act 

P. 0., S. 449 (l) (c) comes with¬ 
in the article 307dt 

-Art. 166—Sale by registrar on 

original side—Art. 166, does not 
apply 818 

-Art. 181—Applications under 

Civil P. C., S. 47—Art. 181 ap¬ 
plies 6146 

-Art. 181 — Property wrongly 

sold—Right to apply to recover 
it arises on date of sale 614c 

-Art. 181—Application under 

S. 47 must be governed by the 
residuary article 576 

*-Art. 182—Uncertified payment 

does not give fresh start for limi¬ 
tation 29a 

-Art. 182—Certification is not 

a step-in-aid {obiter) 296 

-Art. 182 (2)—Appellate decree 

is decree on appeal from decree 
sought to be executed 904 

282 (2)—J2 obtaining 
decree against G on 29th March 
1922— G appealing— i2 dying 
during pendency of appeal—No 
substitution in his place—Ap¬ 
peal declared to have abated on 
21st May 1925 — Time will 
begin to run from 21st May 
1925 and not from 29th March 
1922 760 

--Art. 182 (2)—Time for apply¬ 
ing for execution runs from 
date of appellate decree when 
there is appeal even against a 
portion of the trial Court’s 
decree 39 

'Art. 183 — Award filed in 
High Court under Arbitration 
Act (9 of 1899), S. 15—Execu¬ 
tion applications are governed 
by Art. 183 853 

Lunacy Act (4 of 1912) 

S- 40 Notice must be issued 
after an order for inquisition is 
made No general notice is to 
be issued 6366 

Ss. 62, 40, 41, 42 and 64— 
Application under S. 62—Pro¬ 
cedure to be followed indi¬ 
cated There can be no inquisi¬ 
tion without an order direct¬ 
ing it 636r 

' ^S. 83—A person adjudged 

lunatic upon irregular proceed¬ 
ings Any relative having in- 
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Lunancy Act 

terest in that person's affairs 
can appeal 636c 

M 

Mahomedan Law 

■ "-There is no such thing as 
family trading partnership — 
Partnership of two Mahomedan 
brothers is governed by con¬ 
tract—Ordinarily it terminates 
on death of one of them 836i 

'-Succession—Buie of propin¬ 

quity does not apply as bet¬ 
ween classes 808a 

n-Gift— Heba, heba-bil-ewaz— 

Incidents fully discussed 8086 

-Bestitution of conjugal rights 

—Wife living in adultery — 
Husband describing her as such 
is not legal cruelty 579 

♦ —■ -Wakf—Court has no power 
:to order a mutwalli appointed 
'during the minority of one en- 
‘titled to towliat to render ac¬ 
counts on the application of the 
latter on attaining majority 382 

■” Gift—Essentials are declara¬ 
tion, acceptance and delivery of 
possession—A written instru- 
% ment is not one creating gift, 
but a mere evidence not requir¬ 
ing registration 197 

-Wakf—Professing to act as 

■mutwalli gives no right to sue 
in respect of the wakf proper¬ 
ties 1306 

Wakf — Mutwalliship not 
hereditary — Person bolding 
office if not ousted within six 


years gets indefeasible title 13( 

Wakf Mutwalli has a right 
to hold wakf properties 130 

Merchant Shipping Act (21 
of 1923) 

^S. 103 (4) — Essence —■ The 
essence of S. 103 (4) is assault 224 

103 (4)—Trial under the 
Act on the same facts after con¬ 
viction under Calcutta Police 
Act S. 68 is barred. 

Mesne Profits 


Mesne profits must be 
moulded according to facts of 
TOoh case—Purchaser of holding 
•in execution is entitled to 
mesne profits on the basis of 
what he might have grown on 
tand*^Hefendaht*8 indolence is 

f 


Mesne Profits 

no ground for depriving the 
plaintiff of his dues 6lGtf 

Minor 

-Debts incurred by guardian 

for minor's business—Creditor 
can proceed against the assets 
provided guardian has nob acted 
improperly 862 

-Plaintiff wrongly described 

as minor and represented by 
next friend—Suit is maintain¬ 
able 4776 

-Decree against — Mother as 

guardian taking part in pro¬ 
ceedings and doing nothing in¬ 
jurious—No formal order ap- 
pointiug her—Minors are pro¬ 
perly represented 207a 

Mortgage 

* -Suit on—Purchaser of part of 

mortgaged property subsequent 
to mortgage not made party 
and ousted in execution of 
mortgage decree— His remedy 
is not suit for ejectment—He 
can only redeem the execution 
purchaser 259 

-Splitting up—Mortgagee re¬ 
linquishing his claim on a por¬ 
tion cannot throw whole burden 
on remainder 195 

N 

Negotiable Instruments Act 
(26 of 1881) 

* S. 13, Expl. (i), as amended 
by Act (8 of 19l9)—Explana¬ 
tion (i) does not apply to S. 2 

(5) (b), Stamp Act 4:12a 

Notice 

* - See T. P. Act, S. 3. 

O 

Oaths Act (10 of 1873) 

S. 5 S. 6 was intended to 
apply to an accused person while 
he is under trial 3076 

Originating Summons 

Claim by creditor of estate— 
Decision as to—Proper course 
is suit and not summons 518a 

P 

Partition 

Suit for—Plaintiff must be 
in actual or constructive pos¬ 
session of the subject-matter— 
Execution of decree for khas 
possession barred—Second suit 
for khas possession is barred 411 
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Partnership 

-Assets — Money or property 

given away does not continue 
to be the assets of the firm 
when it is given over to a third 
party 836€ 

Part Performance 




—Contract to transfer immov¬ 
able property partly performed 
—Party delivering possession is 
estopped from setting up his 
own title—Doctrine will not 
apply where remedy for specific 
performance of contract is barred 
—Plaintiff trying to recover 
possession on strength of title 
cannot succeed when the transfer 
was nob by a registered deed 365 

Penal Code (45 of 1860} 


—S. 34—S. 34 can apply to a 
case under S. 301, Part 2 324a 

S. 97—Plea of private defence 
—Accused must prove justify¬ 
ing circumstances 324fl 

—S. 120B—In cases of con¬ 


spiracy evidence generally avail¬ 
able is that of police officers and 
therefore it should be dealt with 
caution 265a 

—S. 120B—Arms Act, S 19 (f) 

—Agreement of parties makes 
offence complete—Conspiracy to 
possess firearms—Conspiracy in 
respect of particular firearms 
need not be proved 265c 

—S. 124A—Section should be 
narrowly construed — Article 
should be read as a whole— 
Some latitude to public press 
should be allowed 751 

S. 124A—Indian law is more 


compressed — Intentional at¬ 
tempt to rouse against Govern¬ 
ment feeling of disaffection 
must ‘exist—rMeaning of langu¬ 
age used as understood by the 
readers, is the meaning of the 
writer—Words used should be 
constructed liberally 698a 

—S. 124A — Sentence—Object 


is not to take vindictive action 6986 
S. '143—Going to particular 


place armed with lathis with 
more than five persons is not 
offence 520c 

*-S. 153A—Article should be 

read as.a whole 747 

-S. 153A—Publishing matter 


Penal Code 

in public interest honestly”’ 
Publisher is not liable 215® 

--S. 163A—Essence is malicious 

intention — In the absence of 
that, honesty may be inferred 2166- 
-Ss. 182 and 420—Bash act in 


identifying another before trea¬ 
sury officer is not punishable 
under S. 182 or S. 420 

S. 188”Order under S. 144, 


78 


Criminal P. C.—Simply pro¬ 
mulgation of order is not Suffi¬ 
cient-Knowledge of order must 
be proved 

S. 188—Promulgation of order 


305 


is not sufficient—Accused must 
be proved to have knowledge of 
the order 

S. 196—Account books pro- 


28’ 


724 


duced in pursuance of notice 
under S. 23 (2), Income-tax Act, 
found to be false—Prosecution 
under S. 196, I. P. C. cannot be 
sustained 
—S. 211—Keport by police as to 
complaint being false — Trial 
under S. 211 without giving ac¬ 
cused opportunity to prove 
truth of complaint is bad 175 
—S. 225—Offence under Forest 


Act, S. 29—Forest officer cannot 
arrest without warrant — His 
custody is not lawful within 
S. 225 5l6fr 

—S. 302—Trial for murder— 


Every procedure must be strictly 
followed 6316^ 

—S. 304 (part 2)—S. 34 can ap¬ 
ply,to a case under S. 304 (part 2} 


Ss. 304 and 323 


324a 


— Death 
Ultimate 


caused by kicking - 
consequence should be consi¬ 
dered 75 

S. 354 Catching a woman 
while sleeping by neck—Offence 
under S. 354 is not committed 
(Cuming^ J., Graham, J „ con¬ 
tra). 506a 

S. 366—Kidnapping is quite 
different from abduction 644a 

—S. 366—Charge of kidnapping 
or abduction in one head is bad 644/ 
^“S. 379—Accused acquitted be¬ 
cause of incomplete evidence— 
Subject of theft should not be 
made over to him—Complainant 
retaining possession of the pro- 
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Peilsl Code 

perty cannot; be required to ex* 
eoute bond till disposal of gues* 
tion of title 

S. 409—Prosecution proving 


11 


61 


receipt of money by accused — 
Burden is on accused to prove 
non-conversion of money to his 
own use 409a 

-S. 420 and 182—Bash act in 

identifying another before Trea¬ 
sury officer is not punishable 
under Ss. 420 or 182 78 

-S. 494—First marriage per¬ 
formed with consent of legal 
guardian — Marriage is valid, 
making subsequent marriage a 
bigamy 480 

—S. 499—Privilege—Advocates 

in jindia have not absolute pri¬ 
vilege to ask questions in cross- 
examination as in England 823a 

S. 499, Exoep. 9—Imputation 
on character of witness made for 
protection of client—'Presump¬ 
tion that question is asked on 
instructions should be drawn— 
Opportunity should be given to 

^ 823i 

o. 500 — Pleader must use 

common-sense and caution in 
asking defamatory questions of 
a witness 

Possession 

Suit for—Title found with 

plaintiff — Possession follows 
title 


303 


“Title—Where land is covered 


344 


97c 




with water, possession is deter¬ 
mined by title 

Fow er-of-attorney 

Must be strictly construed— 

.0 express power to mortgage 

in ammukhtearnama-It cannot 

Practice^^'^®^ power 836; 

Appeal In the absence of 
some fact within Evidence Act 
». o 2 , what the appellate Court 
has to do IS to Bad whether 
or not there was any veal con- 
tention that the writer was still 
alive and if so grant a remand 8556 
New plea should be discou¬ 
raged at a later stage 86 

—•Appeal—New plea cannot be 
raised » - . 

. , _ • od6/i 

Appeal Court can consider 
matters before it. de novo both 
1927 Indexes (Cal .)—6 


Practice 

as regards law and fact 


•A. 




It 


8:i0 


should not infcerforo unless lower 
Court’s decision is wrong 
—Precedents—A case is autlio- 
rity for what it actually decides 

6576 

•Discretion—Motive of a party 
in seeking to enforce a legal 
right is nob altogether irrele¬ 
vant 581a 

—-Calcutta High Court — One 
Division Bench issuing rule— 
Bench hearing it on merits can 
question the lower Court’s order 
on merits o 74 a 

—Precedents—A case is autho¬ 
rity for what it actually decides 565c 
Appeal Order for security 
and order for attachment com¬ 
bined—If combined order leads 
to doubt as to competency of ap¬ 
peal, benefit of doubt goes to ap- 
peUant 35 ^j, 

High Court — Reference to 


Full Bench in second appeal— 

Full Bench holding that point 
referred does not arise ~ Case 
should be sent to referring Bencli 
•for decision PB ^56 

Second appeal—Record - Evi- 
dence—To put a translated copy 
of the evidence is not a satisfac- 

toipr method of placing evidence 
before the High Court 2326 

Second appeal—Lower appel* 
late Court improperly admitting 
additional evidence—High Court 

can dispose of the case only when 
lower appellate Court has based 
its conclusion on other than such 
evidence 1406 

Judgment must be based on 
legal evidence and not on sur- 
mise 

Appellate Court cannot make 
out a new case g 05 

Relief Cause of action arising 
after determination of suit by 
trial Court and being different — 
Plaintiff is not entitled to a de¬ 
cree 

Court is entitled to draw infer¬ 
ence inconsistent with the case 
of either party 

Presidency Towns Insolvency 
Act (3 of 1909) 

S. 8 A person whose right to 
recover his debt or part of his 


566 


496 
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Presy. Towns Insolvency Act 

debt from the insolvents may 
serionsly be affected, is a person 
asoripved” withia the meaning 

of S.8 

— S. 18—S. 18 applies where 
adjudication order has 

S 45 (2) — Adjudication by 
two Courts — Conditional order 
postponing discharge by one 
without stay in the other is bad 

loofl 

S. 90 — Insolvency Judge of 
High Court cannot exercise 

extraordinary power 
up a case from motussil Court 6290 

--S. 102—S. 102 applies only to 

an insolvent adjudicated under 

that Act 

Principal and Agent 

— —Agent employed to effect pur* 
chase on behalf of principal from 
third person —Principal is not 
bound if agent sells h^^ own 
goods to him unless principal 
has assented to that mode—If 
principal assents, relationship of 
vendor and purchaser is created 6685 

Probate and Administration 
Act (5 of 1881) 

-S. 3—Provision to appoint a 

trustee after death of executant 
does not make the document a 
will 7566 

Ss. 41 and 85—Case under 


Hindu Wills Act governed by 
S. 85—Grant of letters cannot 
be refused, bub if appUomts are 
not next*of-kia or legatees pro* 
per case under S. 41 must 
made out 

S. 42 and 44—Grant of letters 


in respect of a portion of the 
estate —There cannot be another 
grant except in respect of the 
whole balance 634fJ 

S. 89—Doctrine of actio per¬ 


sonalis moritur cum persona 
does not apply in India-Right 
to sue for damages for negligence 
survives against the represeota" 
lives of the wrong doer 

Promissory Note 

♦-Execution by directors of a 

company — Liability of the 
oompany discussed 


277 


Provincial Insolvency Act (5 

of lb20) , . 

—Ss. 4 and 5—Title of insolvent 

to property which is in 

question- Purchaser is entitled 
to have the sale set aside and 
purchase money refunded to him 


8346 


can 


•g, 4 — Insolvency Court 
decide questions of title between 
Official Assignee and stranger 474® 
S. 24—Court need not go into 


69 


32 


an elaborate enquiry as to vali¬ 
dity of the debts 

S. 24 (2)—Sub'S. (2) is man¬ 
datory — Failure to examine 
vitiates order of adjudication 

—S. 53-T. P. Act S. 53—Diffe¬ 
rence indicated 766® 

S. 63—Surrender by insolvent 
—Landlord*aware of a previous 
contract to sell—Transfer is 

for valuable consideration 7Db& 

S. 68-'Application for challen¬ 
ging act or decision of receiver 
Grounds may be supplemented 
or ampUBed later on 

—S. 72(1) and (2)—Sub-S. (2) 


lays down the only procedure by 
which offence under sub-S. (1) 
can ho proceeded with (Per 
Suhrauardy and Gkose, JJ. ) 
Sub-S. (‘^) does not take away 
right of private party to pro¬ 
secute on his own motion 
{Duval, J.) 

-- S. 75—Decision of Sub-Judge 

under S. 4—Appeal lies to Dis¬ 
trict Judge and second appeal 
to High Court 4746 

Provincial Small Cause 
Courts Act* (9 of 1887) 

S. 32 (2)—Sub'S. (2) applies 

where officer entertaining suit is 
invested with Small Cause Court 
powers 388® 

Art. 31 —Suit not for accounts 


but for price of fruits wrongfully 
retained by defendant— Article 
does not apply 

•Sch. 2. Art. 35 (k)— Tempor- 


375 


612 


ary injunction wrongfully ob 
tained—Suit is maintainable 

R 

Record of'rights 

-Civil suit for wrong entry in, 

is maintainable hut the decree 
in such suit will only be de¬ 
claratory and will not force the 
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Record’of‘rigbtt 

reveDUe authorities to alter the 
• entry 458a 

Suit by raiyats for correcting 
wrong entry as to their status 
— N<r proceedings in revenue 
Court or under Bengal Tenancy 
Act taken—Suit is only ordi¬ 
nary civil suit 4586 

No proceedings to correct 


entry in reoord-of-rights taken 
either in revenue Court or under 
Bengal Tenancy Act — Reoord- 
of-rights are final 458o 

—Thak maps are not conclusive 4576 
Party challenging correctness 


must show that it is incorrect 
—Proceedings of revenue autho¬ 
rities before final publication 
are not admissible ' 268a 

Entry in, will be presumed 
to be correct unless proved to 
the contrary 2106 

-Presumption — Record that 

lands are rent*paying lands— 
Presumption is rebutted if there 
is no evidence that rent was 
ever paid 1896 

Redemption 

—See T. P. Act, S. 60 
Registration Act U6 of 1908) 

S* 17 — Mortgage by deposit 
of title-deeds— Part considera¬ 
tion paid to mortgagor for dis¬ 
charging previous mortgage by 
deposit of deeds — Mortgagor 
depositing the deeds ~ Letter 
confirming the deposit and ac¬ 
knowledging receipt of some 
more money paid to him on the 
date of the letter does not re- ’ 

registration 638e 

S. 17 — Mahomedan law — 
liift—Essentials are declaration 
acceptance and delivery^ot pos¬ 
session, a written instrument is 
not one creating gift but a mere 

evidence not requiring registra¬ 
tion 

Reli gious Endowment 

See Hindu Law—Religious 
Endowment 

Remand 

- See Civil P. C., 0. 41, Rb. 23 

AND 25 

Restitution of Conjugal rights 
—See Mahomedan Law 

Review 

See Civil P. C., 0. 47 


197 


Revision (Civil) 

- See Civil P. C., S. U5 

Right of Slit 

-Witness refused travelling ox" 

penses— Suit to recover does 
not lie 

S 

Shipping 

-Charter Party—Delay in load¬ 
ing— It is the duty of char¬ 
terer to provide cargo and keep 
it ready for loading—Time will 
not begin to run until shipowner 
has brought the ship to the 
place named in the charter— 
Ordinarily procuring allotment 
of berth is charterer’s duty 
—Source of supply of cargo is 
not the concern of shipowner 
unless speeially provided for 


601 


322 


Specif e Performance 

Contract concluded — Another 
person otfering higher price — 
Specific performance cannot be 
refused 889d 

Specific Relief Act (t of 
1877) 

—~S. 22—Mere hardship of the 
results of a contract will not 
affect Court’s discretion togrant 
specific performance 889 


’*'•—8. 31—Misstatement in pro- 
note as to rate of interest owing 
to mutual mistake can be recti¬ 
fied 605 

——S. 42—Municipal election— 

A rate-payer, as such, is not en¬ 
titled to ohalleoge 704a 

*Stamp Act (2 of 1899} 

-S. 2, (v) b — Neg. lusbr. Act 

S. 13 Expl. (i)—Expl. (i) does ^ 
not apply to S. 2 (v) b 472a 

— 8. 36—Suit disposed of and 
decree signed—S. 35 is not ap¬ 
plicable to documents produced 
in the case 4726 

-Art. 65—Release though not 

stamped as such is not ineffective 

Step-in*atd 

•- See Lim. Act, Abt, 182 

Succession Act (10 of 1865) 

-S. 199—There is broad dis¬ 
tinction between cases of wills 
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Succession Act 

and of intestacy in matter of 
citatfon 2076 

-S. 199 — Citation should al¬ 
ways issuo to persons interested 
—Such persons not complaining 
for omission to cite them 
Omission does not call for re¬ 
vocation 207c 

- Sb. 234 and 199 — Citation 

should always issue to persons 
interested — Such persons not 
complaining for omission to 
cite them— Omission does not 
C4iU for revocation 207(J 

-(39 of 1925), S. 2— Provision 

to appoint trustee after tiio 
death of executant does not 
make the document a will 7566 

-S. 187— Knowledge of right 

to elect is necesaary to bind one 
by the principle of election 494 

T 

Tort 

-Defamation—Libel—Plea of 

fair comment—Facts other than 
those contained in the libel can¬ 
not be introduced 297 

-Negligence—Doctrine of actio 

personalis moritor cum persona 
does not apply in India—Right 
to sue for damages for negligence 
survives against the representa¬ 
tives of the wrongdoer 277 

Transfer of Property Act (4 
of 1882) 

-Tenancies of homestead land 

and of the nature of village ser¬ 
vice tenure are not governed by 
the Act and are not transfer¬ 
able 373 

-S. 2 (d) and S. 135-Claim 

under life insurance policy pur¬ 
chased in execution by a pleader 
—Purchase is not prohibited 691 

—”S. 3 —Equitable mortgage— 
Subsequent sale—Purchaser ask¬ 
ing fortitle-daed^Vendor reply¬ 
ing that he had not got it— 
Abstention from enquiry by pur¬ 
chaser amounts to notice 638rf 

-‘S. 6—Tenancy created after 

Transfer of Property Act but be¬ 
fore operation of Bengal Ten¬ 
ancy-Act is transferable 2206 

-S. 14—Reservation of right of 

reconveyance is not creation of 
interest 41 ^^ 

-S. 40—Covenant running with 


T P Act 

the land is one restricting the 
user and not a positive covenant 41<5 

-S. 41 — Principle applies 

where one stands by and acquie¬ 
sces in the act of anothfer and 
by such acquiescence injury is 
caused to a third person 220c 

-S. 43—x4 member of Hindu 

joint family mortgaging joint 
property representing to be his 
—His share, as at the date of 
decree, will be liable 6656 

-S. 48 — Mortgagee claiming 

priority will not lose his right 
unless estopped by his conduct 538c 

-S. 53—Taking security from 

other persons jointly with debt¬ 
or does not render the transac¬ 
tion a-fraudulent one 836a 

-S. 63—Scope—What S. 53 

invalidates is a transfer which 
removes the whole or a part of 
the debtor’s property from the 
creditors as a body to the bene¬ 
fit of the debtor 8366 

-'S- 53—Provincial Insolvency 

Act, S. 53—Difference indicated 766a 
— S. 54—Price may not be as¬ 
certained in the first instance 8896 

-S. 59 —Mortgage by deposit 

of title-deeds—Part considera¬ 
tion paid to mortgagor for dis¬ 
charging the previous mortgage 
by deposit of deeds—Mortgagor 
depositing the deed—Letter con- 
ffrming the deposit and acknow¬ 
ledging the receipt of some more 
money paid to him on the date 
of the letter does not require 
registration 538« 

-S. 60—Hindu law—Mortgage 

by some members agreeing to be 
liable jointly and severally— 

Suit against all except one bar¬ 
red His share is liable for 
whole debt 665a 

60 Person having frac¬ 
tional interest in equity of red¬ 
emption is entitled to redeem 
whole mortgage 479a 

“ S. 60 —Usufructuary mort¬ 
gage Mortgagor partially in¬ 
terested in mortgage—Tender of 
mortgage -money^ refused—De¬ 
cree giving credit for usufruct 
must give only for so much as 
actually fell to redeeming mort¬ 
gagor’s share. 479c 
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T,P. Act 

“S. 60—One of the mortgagees 
oftaaot ordinarily enforce the 
mortgage for his share only ex* 
oept-in a case of severance of 
his interest with mortgagor’s 
oonsent 42oa 

S. 60—Splitting up—Morfc* 
gagee reliniiuisbing his claim on 
a portion cannot throw whole 
harden on remainder 195 

^”•3, 68-Several joint mort¬ 
gagees— Payment to one is not 
valid as against other-mortgagees 
and does not operate as dis¬ 
charge as to all, but operates as 
a discharge as to the share of 
the payee only 4266 

" “S. 74—Second mortgagee pay¬ 
ing oS decree of first mortgagee 
to save mortgaged property can 
sue under S. 69, Contract Act— 

8 74 does not take away the 

3936 

8. 91—Purchaser of equity 
not impleaded in mortgage suit 
oan sue for redemption without 
setting aside the mortgage de¬ 
cree and sale thereunder 5596 

Mortgage anomalous— 
Construction 836c 

S. 107—Terms of lease for 
throe years settled by oral agree¬ 
ment—Parties intending to exe¬ 
cute a lease—Lessee allowed to 
take possession—Oral agreement 
can be enforced 275 

* (j)—^Lessee holding 

oyer under renewal clause— 


275 


holding 
clause— 


Mortgagee from such lessee is 
liable to lessor for rent 

"^S, 114 Forfeiture on non* 


7256 


payment of rent—Court should 
exercise discretion in tenant’s 
Uwur, where interest of third 
P*rty has nob intervened and 


T. P. Act^ 

where tenant’s conduct justifies 
his continuance 908 

■'-S. 116—Tenant holding over 

and paying enhanced rate as con¬ 
tained in a renewal clause— 
Landlord accepting the rent— 
Tenant is not monthly tenant 
but is deemed to have taken a 
renewal 725<i 

-S. 116—Holding over—Pos¬ 
session for eleven years after ex¬ 
piry of lease—Holder holding 
under kobala from tenant is not 
a trespasser 279a 

"-S. 136—Claim under life in- 

savance policy purchased in 
execution by a pleader—Pur¬ 
chase is not prohibited 691 

Transfer of Property Act 
(Amendment) Act (27 of 
1926} 

'-Act is not retrospective 763<3 

W 

Wakf 

- See Mahomedan Law — 

Wakf 

Will 

-What amounts to—The mere 

fact that a trust-ieed is men¬ 
tioned as part of the grant does 
not make the document a testa¬ 
mentary document or a will 756a 

-Bequest—A bequest cannot 

be placed in the same category 
as a transfer inter vivos 234a 

Words 

-- Kaimi ” does not connote 

fixity of rent 546(5 

Workmen’s Compensation 
Act (8 of 1973) 

"S. 4—Words “ result from ” 
are wider than “ directly attri¬ 
butable to ”—Even if injury ig 
uunatural result of the accident, 
law is satisfied 286 
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G 
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J 
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91 

931(2 


Kaaem All y. Emperor 
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Taran 939 
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M 
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pendra Narayan 965 
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Adverse Possession 

—Tenant holding land under a 
permanent lease—Possession not 
disturbed for over 12 years— 
Right to permanent tenancy is 
not prescribed 9136 

Attestation 


-Mere attestation does not 

prove knowledge of contents by 
attestator 9336 

Bengal Patni Regulation (8 
of 1819} 

-S. 3 ( 1 )—DitTerence between 

mokarari and patni explained 9566 
Bengal Tenancy Act 

--S. 49—Suit for ejectment— 

Plaintiff alleging that defendant 
is under-ryot must prove that 966 

-S. 6 l—Deposit by tenant less 

than the amount due is valid if 
due to bona fide dispute as to 
amount 914 

-S. ’148-A—Cosharers should 

sue for rent due to all —Dues bo 
other cosharers nob known— 
Plaintiff would be entitled to 
proceed with the suit for his 
share only . 945^1 

S. 143-A—-Terms should be 
strictly complied with — Sub¬ 
stantial compliance is not 
enough 945 ^ 

-S, 153—Decision that jama 

set up as separate forms part of 
bigger jama does not come with¬ 
in exception to S. 153 939 

Civil Procedure Code 


—S. 115—Error of law is no 
ground for revision 928a 

S. 115 Jurisdiction” means 
power to decide—Entertaiuing a 
petition and deciding wrongly 
that ■ it is not maintainable is 
not refusing to exercise jurisdic¬ 
tion 928^, 

—S. 115--Wrong application of 
law is no point for revision 965 

S. 151 S. 151 cannot be used 
to review when review has been 
forbidden by other provisions 920 j 


Civil p c 

-O. 9, R. 9—Applicability— 

Rule 9 does not apply to pro* 
ceedings in execution 938i 

O. 21, R. 90—Order refusing 
to set aside the dismissal of an 
application under O. 21, R. 90, 
for default is nonappealable 938 a 

-O. 32—Minor properly repre- 

' seated till passing of decree but 
not so represented in execution 
proceedings — Execution sale 
need not be set aside—O. 32 is 
not strictly applied to the stage 
of execution 930 

0. 47, R. 1 —Ground or review 
must be one existent at the time 
of decree 920a 

O. 47, R. 1 —" Sufficient roa~ 
son” must be analogous to those 
stated in the rule 9205 

Company 

-Articles of Association—Arti¬ 
cle providing for issue of dupli¬ 
cate share certificates — Provi¬ 
sions construed 947 


%^uniracx Act 


S. 73 Sale of goods—Default¬ 
ing purchaser is not entitled to 
recover earnest money 95 ^ 

’S. 218 Zamindar employing 
a naib and an under-naib has a 
cause of action against the latter 
for collections received by him 
and not paid to naib 91 ^ 

Cosharer 

One osharer can have joint 
possession over land abandoned 
by a tenant and occupied by his 
cosharer landlord 936(2 

Criminal P. C. 

S. 145| Likelihood of bieach 
of peace is necessary 944<; 

Person legally 
taking possession cannot be 
ousted 9441 

S. 234 Misjoinder — Charge 
in respect of falsifications of six 
different documents is bad 


V 


910 


918 


926 


817PPI.BMBNT TO SUBJECT 

Criminal P. C. 

;“S- 297 —• Sorappy and insuTS* 
oieafc obargQ amounts to mis* 
direction 936 ( 1)0 

l«riminal trial 

|“Pre 3 idiQg offioavs should in¬ 
sist upon oomplianoa with pro¬ 
cedural law as embodied in sta¬ 
tutes and deoisioQs 936(1)6 

Decree 

-Setting aside—Fraud—Decree 

obtained by practising gross 
fraud on Court — Suit to set 
aside such decree is maintain¬ 
able 

Evidence Act 

-Ss. 32. 9, H and 13—Recitals 

of boundaries of land not in suit 
iuidpoumeata between third par¬ 
ties are inadmissible 
•3. 70 Document appearing 
from evidence to be invalid —S. 

70 does not validate-Mortgage 
not properly executed — Mort¬ 
gagor admitting execution — 
Document cannot be enforced as 
mortgage 

■3. 101 Party claiming land 
as revenue free must prove his 
Oise by positive evidence of 

„ 921(2) 

S. il5 — Pre-emption — Sale 

after notice that cosharers have 
a right of pre-emption — Before 
oommeacement of sale cosharer 
olaimiDg his right without pro¬ 
test by -purohaser — Purchaser 

oKim “’9 

of the oosharer 

^3. ll 6 -Lm.iiord and tenant 
Person attorning to lessors as 

lessor of 

Execution 

ii'Jgment-debtor 

decree-Holder absent—No ad- 

petitiou-Order allowing objeo- 

tion 13 set aside ® q„. 

fcxee ation tule 

Setting aside-Minor pronerlv 
represented till passing of dacrel 
out not so represented in exa* 
oution proceedings — Execution 
sale need not be set asido-O 32 

applied to the 

i;.930 
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925 


968 


Hindu Law 

—Da ightor's daughter's sou ig 

not an heir 

Lund Acq iisition Act 

3. 21'—Landlord iso-Uitlod to 
compensation given for tho land 
acquired according to terms of 
the lease 

Landlord and tenant 

Reduction of rent obtained 
after diluvion—Tenant does not 
relinyuioh his rights in his lands 

921(1> 

Rent paid according to Ben¬ 
galee months Tenancy is re¬ 
gulated by Bengalee la inchs 9 ll/# 

“Suspension of rent — Tenant 
put in possession of only a part 
of land leased—Doofcriua of sus¬ 
pension applies only where rent 
is a lump sum 951 

Lease 

ICabuliyat—'Construction 924 

Limitation Act 

"S. 7 Joint deoree in favour 
of OQ 0 adult and two iiiinors*~ 
Persons not proved to be mem¬ 
bers of joint Hindu family — 

Adult not acting as karta — He 

cannot give discharge on minor's 
behalf 

Art. ll'A Execution of de- 
cree — Decree-holder obtaining 
symbnhod possession — Appli¬ 
cation for khis possession—Ob¬ 
jection by defendants on tho 
ground of lease rejected — Suit 
19 birred by Art. ll-A 

Arts. 144 and 120 'Where de- 


959 


916 


-- »» uoro ne* 

tendants worked quarries with¬ 
out objection, tho period of ad¬ 
verse pos ession is not to bo 
oountod from the time when 
different .sorts of earth were 

QKC- 

Penal Code 

-Ss. 71 147. 325 and 149-Sea- 
tenoe Separate sentences under 
03. 148 and 326 read with 8 . 149 

iQ view of provisions 
Of o. 7L 931fli 

3. 120*8 Charge of oonspi- 
ra^ between two persons only 
One acquitted — Other must 
also be aoq litted qjq 

Possession 

-Pessession lawfully and peaoe- 
ably obtained shall be main- 
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Possession 

tained except against preferen¬ 
tial title-hoider 931(2) 

Record-of-rights 

-Presumption arising from, is 

conclueive until rebutted 933/x 

Registration Act 

-S. 17 (2) (iv) — Compromise 

granting permanent lease — De¬ 
cree is nob exempt from regis¬ 
tration 913a 

Specific Relief Act 

-S. 42, Proviso — Suit for a 

mere declaration — Property 
leased to insolvent-defendant, 
sold as belonging to latter—Suit 
barred under S. 42 if it omits to 
ask for consequential relief 934 


Transfer 

-Mere agreement does not 

create a conveyance 966d 

Transfer of Property Act 

-S. 54 — Part performance — 

Right of defendant to claim 
speoidc performance barred — 
Doctrine of part performance is 
not applicable 964 

Words 

-" DurbuSt hakuk ” means all 

zamindari rights 956a 

-Sayer — “ Sayer ” means all 

sorts of imports in addition to 
land revenue and does not in 
elude minerals 956s 
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Sanderson, C. J., and Panton and 

Graham, JJ. 

Brojendra Kishore Eoy Chaudhuri — 
Appellant. 

V. 

Mohim Chandra BhaUacharji and 
oth ers —Respondents. 

Letters Patent Appeal No. 6 of 1926, 
Decided on 25th June 1926, from the 
decree of Cuming and Mukerji, JJ., 
D/- 8th February 1926, in Second Appeal 
No. 2467 of 1926, 

(а) Evidence Act,-8. 13 (a)—'* Claim ” must 
he asserted in presence of the party to be affected 
thereby. 

{Per Cuming and Mukerji, JJ.) —The word 
“ claim ” implies that the right is asserted to 
the knowledge and in the presence of the person 
whose right will be derogated by the establish¬ 
ment of the claim. The mere assertion of the right 
In a document, to which the person against whom 
the right is asserted is not a party and of which 
he knows nothing is not to claim the right. 

[P. 2, C. 2.] 

(б) Evidence Act, S. 13 —Denaml transaction 
$9 not admissible under S. 13. 

Per Cuming and Mukerji, JJ. —A benami 
transaction is a fictitious transaction and as 
such cannot be let in evidence under 8. 13. 

[P. 2, C, 2] 

(c) Evldenee^bjectlon to, is not justified In 
tecond appeal {contra Cuming and Mukerji, JJ.) 

It is unfair to allow a party in second appeal 
for the first time to object to the reception of 
evidence with the possible necessity of the case 
being sent back for rehearing. [P. 2, 0. 2] 

4i(d) Evidence Act, 8. IB—Transaction by 
which right is asserUd is admissible. 

A transaction or Instance in which there is a 
mere aeeeriion of a right or custom does not 
eoDUi within 6.18 but only such a transaction is 
admiieible bv which the right or outtom is asaer* 
' tea or aenied : 11 0. W. N. 708, FoU. [F. 6, 0. 2] 

: ’ 1927 0/1 A 2 


[e) Evidence S. 1G7— Evidence im¬ 
properly admltfed—High Court cannot examine 
whether other evidence is sufficient and sho^dd 
therefore remand the case for rehearing. 

There is great difficulty in applying the provi¬ 
sions of S. 1C7 to the generality of cases which 
come before the High Court on second appeal. 
When evidence has been improperly admitted, 
the Higli Court, not being a Court of fact, cannot 
decide whether the remaining evidence in the 
ease is sufficient to warrant the finding, but 
should remand the case to the lower Court for 
rehearing. [P. 8, C. 2] 

^ ^ (/) Civil P. C., S. 103 (as amended by 
Act. G of 192G, S. 2)— High Court's powers—Civil 
P. C., S. 100. 

According to the amendment of S. 103, the 
High Court can decide, if there is sufficient evi¬ 
dence, a question of Let wrongly decided by 
the lower appellate Court. 10, C. 1] 

(g) Bengal Tenancy Act, S. l03-i5 io)—Ren^ 
not paid —Period of tenants' possession indefi¬ 
nite—Evidence is not sufficient to prove, the 
entry in record-of-rights that rent is assessable, 
is incorrect. 

When the iieriod, during which the tenants 
have been in possession is left in an indefinite 
and nebulous state, that is j’ot sufficient, oven 
when taken with the fact that Jio rent has been 
paid, to show that the entry in the record of 
rights, viz., " Rent assessable but not taken and 
realised,” is incorrect. [P, 10, C. IJ 

Brojo Lai Chuckerburty, Naresh Ch» 
Sen Gnpta, Bamani Mohan Chatterji . 
and Behati Mohan Chalterji — for Appel¬ 
lant. 

Gunoda Charan Sen and Birendra Kti- 
mar De —for Respondents. 

Cuming, J. —The facts of the case ou^ 
of which this appeal arises are briefly 
these. 

The plaintiff sued for the assessment 
of a fair rent on a certain plot of land 
some 2*48 acres in area and 'arrears of 
rent for the years 1325—1328 with the 
usual cesses. His case was that the de- 


2 Calcutta 


Buojendra. V. Mohim Chandra. (Cuming, J.) 


1927 


fendants had an occupancy right only in 
the land. The defence was that the land 

was held rent-free. . 

The first Court decreed the i)laintifl s 
suit. The Court of appeal Imld that the 
defence had proved that they had been 
in possession of the land for a long period 
(some 80 years at least) without paying 
rent and from this fact he inferred that 
the original grant was a rent-free one 
and dismissed the plaintiff’s suit. 

The plaintiff lias appealed and he has 
pub forward three contentions, (l) That 
the lower Court wrongly admitted in 
evidence certain kobala Ex. A. The 
koljala was executed in 1281 by one Go* 
vinda, the juedecessor-in-intevest of the 
defendants hy which he purported to sell 
the land in dispute together with some 
other land to his sister. In the docu¬ 
ment the vendor described his title as a 
nishkav brahmattar right. 

The appellant contends that this state¬ 
ment is not admissible in evidence 
against him as he was no party to the 
document and also that as it was a 
benami document there was no real tran¬ 
saction and for that reason only S. 13, 
of the Evidence Act would not make the 
statement admissible. The respondent 
relies on S. 13, Evidence Act. 

Section 13 is divided into two Cls. (a) 
and (b). (a) is as follows : 

Any transaction by which the right or custom 
in question was claimed, created, modified, recog¬ 
nised, asserted or denied. 

The respondent contends that by the sale 
the nishkar'right was claimed or asserted. 

Now the transaction was the sale of 
the property. Can it he said that the 
nishkar right was asserted or claimed by 
this sale? I think nob. All that could 
be said to be asserted by the sale was 
that the vendor had some saleable inte¬ 
rest in the property, not wliat the nature 
of that saleable interest was. The nish¬ 
kar right of the vendor w’as no doubt as¬ 
serted in the document by which the sale 
was effected but not hy the transaction 
or sale. Cl. (a) does not I think help the 
respondents. We must then consider Cl. 
(b). Cl. (b) is divided into two parts, first 
particular instances in which tlie right 
was claimed, recognised or exercised. The 
respondent would contend that this is 
an instance where the right was claimed. 
I do not think so. It is no doubt an ins¬ 
tance in which bba right is asserted but 
to assert a right is not the .same as to 
claim it. 


This I think is clear from the fact that 
in Cl. (a) both words are used. “ Claim ” 

I think must mean that the right is as¬ 
serted to the knowledge and in the pre¬ 
sence of the person whose right will be 
derogated by the establishment of the 
claim. The mere assertion of the right 
in a document, to which the person 
against whom the right is asserted, is not 
a party and of which he knows nothing 
is not to claim the right. This part of 
Cl. (b) does not help the respondent. 
Neither does the second part of Cl. (b) 
which is as follows : 

Instance iu which exercise is disputed, as¬ 
serted or departed from. 

The mere statement in the deed of sale 
that tlie vendor had a nishkar right can¬ 
not be said to be an instance when the 
exercise of the right was asserted. It is 
diflicult for me to conceive how a nishkar 
right can be exercised except perhaps by 
the refusal to pay rent. 

There is a further argument that has 
been put forward by the appellant. The 
Court has found that the sale was a ficti¬ 
tious one. I have considerable doubts 
whether the execution of a benami docu¬ 
ment by which nothing really passes can 
be called a transaction. It is obviously a 
fictitious transaction and as such would 
not come within S. 13. I am of the opi¬ 
nion that the kobala Ex. A is not admis¬ 
sible. I do not, however, think that the 
admission vitiates the decision of the 
lower appellate Court. It is to be noted 
that it was admitted without objection 
in both the lower Courts and the objec¬ 
tion is raised for the first time in second 
appeal. It has not been specifically taken 
in the ground of appeal. 

Had the objection been taken in either 
of the Courts of fact, it could then have 
been dealt with. It seems to me to be un¬ 
fair to allow a party in second appeal 
for the first time to object to the recep¬ 
tion of evidence with the possible neces¬ 
sity of the case being sent back for 
rehearing. Neither do I think that the 
Court relied on this piece of evidence in 
coming to its decision. Reading the 
judgment as a whole I think it is quite 
clear that the judgment is really based 
on the inference which the Courts drew 
from the long and uninterrupted posses¬ 
sion without paying rent. In such a case 
it is nob necessary to send back the case 
to be re-considered excluding the inadmis¬ 
sible evidence. See the case of Womesli 
Chunder Chatterji v. Chundee Churn 
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Boy (l). I do nofc think therefor© that 
the admission of this evidence is a ground 
ior interfering with the decision of the 
lower Court. 

The next contention put forward is 
that the settlement record shows that the 
land is liable to pay rent and that in ac¬ 
cordance with S. 103B, Bengal Tenancy 
Act, there is a presumption of the correct¬ 
ness of the entry. The lower appellate 
Court has not considered the record or 
definitely found that it had been rebutted. 
There is little substance in this conten¬ 
tion. The learned Judge had obviously 
the* settlement record before him. for he 
twice refers to it. Ko doubt he does not 
state in so many words that the entry in 
the settlement record has been rebutted 
but it is i;erfectly clear from a perusal of 
the whole judgment that this is what he 
has found. The effect of the presump¬ 
tion in the settlement recQ,j’d is to throw 
on the defendant the burden of proving 
that bis land is not rent-paying. The 
learned Judge has obviovsly dealt with 
•the case from this point of view. 

He dealt at some length with the ques¬ 
tion whether the defendant has or has 
not ever paid rent. He finds that lie 
has not done so for some 80 years at least 
and from that fact draws the inference 
that the land is rent-free, or, in other 
•words, that the entry in the record-of- 
rights that it is liable to pay rent has 
been rebutted. A perusal of the judg¬ 
ment makes it clear that he placed the 
onus of proving the rent-free nature of 
the holding on the defendant. 

The last contention would seem to be 
that the learned Judge was not correct 
in holding that long possession without 
payment of rent raises the presumption 
of a rent-free title. It no doubt w’ould 
have been more correct to say that long 
and unirfterrupted possession without the 
payment of rent entitles the Court to 
presume or perhaps more correctly to 
infer that the original grant was a rent- 
free one and I think, reading the judg¬ 
ment as a whole, this is.what the learned 
Judge meant. 

No doubt in one portion of his judg¬ 
ment he uses the expression that long 
possession without paying rent raises the 
presumption of a rent-free title, but 
before this he had after discussing the 
evidence and finding that defendant bad 
never paid rent remarked that in such 

, (XI 7 Cal, a98. ^ “ 
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circumstances tlie proper inference to be 
drawn was that the defendants held 
under a rent-free title. The learned 
Judge in dealing wibli the case had befo-o 
him the decisions of this Court reported in 
Biprodos Pal Choudhnri/ v Maroroma 
Dahi (2) and Nahab Alt v. Bhr.ndra. 
Kishore (3) where the law is stated 
on the particular point and I have no 
reason to think he misunderstood these 
decisions. 

Lastly, it was argued that the plain¬ 
tiff’s right as i>roprietor having been 
admitted it was for the defendant to 
show that he had a rent-free title, I 
think that is what the learned Judge has 
done. He has gone into the case of the 
defendants that it is nishkar and having- 
found that proved then states that the 
zemindars must then prove that it is 
rent-paying. He has for his authority, 
in so dealing with the case a decision of 
this Court Bijjrodas Pal Choiidhicrf/ v. 
Manoroma Debt (2). This objeotion has 
no substance. I would, therefore, dismiss 
the appeal with costs. 

By Court .—Tlie result is that the 
appeal fails and is dismissed with costs. 

Mukerji, J. —This appeal arises out 
of a suit for assessment of rent and for 
recovery of arrears of rent. The plaintiffs 
case is that the defendants are in posses¬ 
sion of the lands in suit under him in 
ordinary jote right and tlmy liave been 
recorded in^the finally published record- 
of-rights as “maclbya satyadhikaris,” that 
is to say, tenure-holders whodo’not pay 
any rent but are liable to be assessed 
with rent. The defendants alleged that 
the lands are nishkar .brahniattar an'd 
are not liable to be so assessed. The 
Munsif decreed the suit, hut on ai)peal 
the Subordinate Judge has dismissed it. 
The plaintiff has pi-cferred this second 
appeal. 

A preliminary objection was taken to 
the competency of the appeal on tlie 
ground that it is barred by reason of the 
provisions of S. 153 of the Bengal Ten¬ 
ancy Act. I am of oi)inion that this 
objection should be overruled, as the 
decree apjiealed from, by overruling the 
plaintiff’s contention as to his right to 
have the rent assessed and giving effect 
to the defendants’ contention that they 
had a nishkar brahraattar right, in a suit 

(2) [1917] 46 Cal. 574=47 I. C. 49=22 C.VV.N. 

896. 

(8) [1913] 22 C. L. J. 124=24 I. C. 424. 
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iu which assessment of rent was claimed 
decided a question of the amount of rent 
annually payable. On the merits I have 
the misfortune to differ from the order 
which my learned brother desires to 
pass in this appeal. I am clearly of 
opinion that the appeal should succeed, 
and that upon two main grounds, if not 
on a tlhrd ground as well. 

The first ground is to the effect that 
the entry in the recovd-of*rights as regards 
the asssssability of the land to rent 
creates a presumption in plaintiff’s favour 
a'ld that presumption has not been taken 
into account at all by the learned Subor¬ 
dinate Judge. The learned Judge has 
referred to the settlement records in three 
places in his judgment: once when he 
has set out the jdaintifl ’s case, again when 
be lias remarked Chat the lands are re¬ 
corded as joto of Gopinath (the grand¬ 
father of the defendants), and a third 
time when he has adverted to the fact 
that the defendants were recorded as 
being in possession of the lands. There 
is nothing to indicate that he had in his 
mind the presumption which the entry 
creates or that he has thrown this pre¬ 
sumption into the scale when weighing 
the evidence. 

The respondents’ answer to this con¬ 
tention is two-fold. It is said in the 
first place that every Subordinate Judge, 
and especially this learned Judge who, it 
is saidt is an officer of great experience, 
must be supposed to know that such a 
presumption arises under the law and 
therefore it must be supposed that he has 
taken it into account. In the next 
place it is said that the plaintiff himself 
disputed the correctness of the entry 
in so far as it records the defendants 
as tenure-holders and therefore did not 
rely on it, and under such circum¬ 
stances the presumption does not arise. 
As regards the first answer it is true 
that every Judge is presumed to know 
the law that ho administers; so also is 
every litigant; but wo can only go by the 
judgment which is before us. The law 
enjoins that the Judge in dealing with 
a case which is open to appeal must give 
Ms reasons for his decision. If in the 
decision no reference is made to such an 
important presumption of law as this and 
if from nothing that has been expressed 
in or can be implied from the decision it 
can be gathered that the Judge bad it in 


his mind, I find myself unablo to act 
upon a mere siqiposition of this character. 

As regards the second answer it is not 
correct to say that the plaintiff himself 
repudiated the entry ; only he did not 
rely on that part of it which related to 
the defendants’ status. In the plaint the 
portion of the entry relating to the asses- 
sability of the lands has been relied upon ; 
and even assuming that the other portion 
namely, that relating to the defendants 
status, was falsely alleged to be wrong, 
the plaintiff cannot be penalized by being 
deprived of the presum])tion which neces¬ 
sarily arises in his favour under the law. 

The second ground relates to the admis¬ 
sibility and evidentiary value of the reci¬ 
tal in the kobala Ex. A. The learned 
Subordinate Judge observes thus with 
reference to this document : 

The kabala Ex. A, dated 31st Asviu 1281, 
shows that iu'that year Gopinath’s son Govinda 
(meaning the father of the defendants) purported 
to sell the plaint lands along with other lands 
to his sister alleging that the lands were his 
nishkar brahmattar and that his father Gopinath 
was iu possession of those lauds in uishkar 
right. The evidence shows thot uot\vithst.anding 
the kobala Goviuda did not part with the pos¬ 
session of the plaint laud. Prom this it is urged 
that the kobala was a benami document and has 
no value. It may be a benami document, but 
the recital in the kobala has some value having 
been made by a person iu possession so far back 
as 1281. 

Unfortunately the decided cases bearing 
on this point are not uniform and do nob 
profess to give sufficient reasons for hold¬ 
ing that a particular document is or is 
not admissible ; and I may also say, with 
the utmost deference, that in some of 
them is noticeable a confusion between 
admissibility of evidence and the value of 
it. I propose to refer to some of them 
presently,but I would prefer to deal with 
the section first. In the words of Garth, 
C. J., in the case of Gujja Lai y.Fatteh 
Lai (4). 

a transaction is a business or dealing which 
is carried on or transacted between two or more 
persons. 

That a deed is evidence of a trafnsac. 
tion cannot bo disputed ; the very illus¬ 
tration to the section shows that it is.. 
The sale deed, therefore, is evidence of 
a transaction which may come in under 
Cl. (a) of S. 13 if the requirements of that 
clause are satisfied. That clause runs in 
these words : 

^ Any transaction by which the right or custom 
i ^question was create d, claimed, modified, recog- 

(4) [ld80j 6 Cal. 171=6 0. L. R, 439 (P. B.). 
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niaad, asssited or denied or which inoou* 
sieteht with its ezisteaoe. 

The question being whether the defen* 
•dants have a nishkar brahmattar right, a 
deed conferring the nishkar brahmattar 
right on the defendants’ predecessor 
would be admissible as a transition by 
which the right was "created," but not 
A sale deed executed by the defendants 
in respect of that right. The word 
‘’claimed’’ need not be considered, as the 
word implies a demand which involves 
the presence of the party against whom 
such damand is made and who may have 
an opportunity either to comply with it 
or refuse it. There is no question of 
"modification," “recognition" or "denial" 
in such a case as that of a deed of sale. 
The sale of a right is not inconsistent 
with the existence of the right but is on 
the other hand inconsistent with its non* 
existence. The deed, however, is a 
transaction in which the right is asserted 
for the sale involves an assertion of the 
existence of the right. As pointed by 
Geidt, J., in the case of Bansi Singh v. 
Mir Amir Ali (5), the word *'by” and not 

In" appears in the clause and that stress 
should be laid on the use of the word 


inconceivable apart from the transaction 
by which it was created or modified and 
so the words "created and modified aro 
omitted in Cl. (b). There may bo a 
transaction by which there has boon tho 
i*0cognition of a right or custom, there 
may also be particular instances of its 
recognition, and so “ recognized " appears 
in both the clauses. Instead of the words, 
by which the right or enstom is asserted 
or denie^d or which was inconsistent with 
its existence, wo have the words : 

In which the right or custom was exercised or 
in which exercise was disputed, asserted or 
departed from. 

It is clear that in 01. (b) instances of 
assei'tions or denials of right or custom do 
not come in, but only instances of its 
exercise or instances when its exercise was 
disputed, asserted or departed from. Can 
any conceivable ground be suggested why 
if a mere assertion or denial in respect of 
a right or custom was to bo evidence, no 
evidence of “ particular instances" of 
such assertion or denial could be given 
and ye^evidoDce would be admissible in 
respect of “ transactions ” in which there 
has been such assertion or denials ? I fail 
to see any. 


“by" in this clause is also the view ex* 
pressed by Seshagiri Aiyar, J., in the case 
of Saripatti v. Fota (6). 


The question, therefore, arises whether 
the assertion of the nishkar brahmattar 
right in the deed is an assertion of that 
right by the transaction constituted by 
the deed ; or, in other words, was this 
right asserted by the business or dealing 
43 between the vendors and the vendee 


in respect of this deed. I am of opinion 
that it is not; the transaction is one by 
which the vendor asserted his competency 
to transfer the property, that is to say, 
that he had such interest In the property 
as would enable him to sell it, but that 
is all, and by this transaction the other 
incidents of the right are not asserted. 
The doodi therefore, does not come within 
01. (a). To turn , now to 01. (b). The 
wording of this clause is different from 
that of 01. (a) in several respects. It 
speaks in the first place of "particular in* 
stanceB" showing that evidence to be ad* 
lajssible must relate to such "Instances" 
If distinguished, from "transactions." 
y An instance oil the creation or modi* 



or ctiatom woi 


i\ [1907] 110. W. H. 708. 
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I am, therefore, of opinion that a tran¬ 
saction or instance in which there is a 
mere assertion or denial of a right or 
custom does not come within S. 13 but 
only such a transaction is admissible by 
which the right or custom is asserted or 
denied. It has been urged that the 
illustration militates against this view, 
but I do not see that it does. The illus¬ 
tration speaks of a case where the ques¬ 
tion is whether A has a right to a fishery, 
In such a case a deed conferring the 
fishery on A’s ancestors should be a 
transaction by which a right to the 
fishery was created; so a mortgage by 
As father would be a transaction by 
which a right to the fishery would be. 
asserted; and so also a subsequent grant 
of the fishery by As father irreconcilable 
with the mortgage. All these would 
come under 01. (a). Instances in which 
A’s father exercised the right or in which 
the exercise of the right was stopped by 
A’s neighbour would come under Gl. (b). 
The reason of the rule why instances of 
exercise of the right are admissible has 
been clearly explained by Parke, B., in 
Jones y. Williams (7): 

The ground od which such acts are admissible 
is uot the aoquioBcenoe of any party. They are 

(7) U83VJ 2 M. <k W. 820, 
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ndniissiblc of themselves praprio for they 

tincl to prove tb:it he who does them is the 
ow.ier ol the soil; though if they are done in the 
abr^ence of all persons interested to dispute them, 
they are of less weight. 

Recitals in a deed are not transactions 
bnt instances of assertions or denials of 
the existence of the right. They come 
neitlicr under Cl. (a^ nor under Cl. (b). 
They are statements which unless they 
are relevant under some other ]»rovisions 
of the law, c-g., as aebnissions oi*state* 
ments of deceased persons, etc., are not 
admissible in evidence. In the ease of 
Brojeswnri Peshh/r v. Bndlianuddi (8), 
Garth, C. J., observed thus : 

A recital in a deed or other instrument is in 
some cases conclusive and in all class of cases 
evidence as against the parties who make it . . 

, . . But it is no more evidence as against 

other persons thau any other statement would be. 

Tiie Judicial Committee in the case of 
Banga Chandra Dhur Biswas v. Jagat 
Kishore Acharjija (9) observed thus: 

Under ordinary circumstances and apart from 
statute recitals in deeds can only be evidence as 
betw^'eu the parties to the conveyance and those 
who claim under them. 

As has been observed by a very learned 
Judge, wliere a document is admitted in 
evidence of a transaction the parties are 
often apt to refer to the recitals therein 
as relevant evidence, and the distinction 
beUveen the deed as a transaction and 
the recitals contained in the deed is 
frequently overlooked. In the case of 
Dwarlca Nath BaUu v. Muhnnda Lai 
Choudhuvij (lO), whicli was a case in 
which a deed of sale and a mortgage 
deed, though not inter partes containing 
recitals that a particular land ])elongs to 
a particular howla, were ''sought to be 
admitted in a suit in which '•he question 
was wlietlior the land belonged to that 
howla or not, as far as can be made out 
of tlie facts from the refiovt of the case, 

they were documents executed by stran* 

gers in favour of one of the defendants to 
the suit who was a co-shaver of tlie other 
defendants whose shave the plaintiff's 
father had purchased at an execution sale. 
Rampini, J., purporting to rely upon the 
cases oi Daitari Idahanti v. Jagahandhu 
Mahanti (11) and Vythilinga v, Venhata' 
chala (12), held that tliey were admissible 
under S. 11 ( b) and S. 13 of the Evidence 

(R) [1880] G Cnl. 268^7 C. I*. R. 6. 

(9) [1016] 44 Cal. lll6=36 I. C. 420=4:3 I 4 
^ ^ 24‘>(P.C.). 

(10) [190G] 5 C. L. J. 55. 

(11) [1875] 23 W. fi. 203. 

(12) [1892] IG Mad. 194. 


Act, and observed that they may b^ very 
wealv evidence or even of no weight at 
all, but they could not be rejected as 
inadmissible. 

Geidt, J., held that they were ad¬ 
missible a? transactions by which the 
right to hold the land as part of the 
bowia was recognised. This decision, 
however, was treated as obiter in a later 
case of this Court, namely, that of Ahdul 
All v. Sped Eejanali (13) in which the 
cases of Daitari Mahanti v. Jagahandhu 
Mahanti (ll) and Vythilinga v. Venliata' 
chala (12) were distinguished and it was 
thus observed : 

We know of no authority for saying that a 
private transaction between persons wh® 
have no power to bind a person whose right ■ is 
sought thereby to affect can be admitted as evi¬ 
dence against him and the obvious dangers that 
might arise from such a proceeding make us very 
unwilling to hold that a transaction is one that 
comes under S. 13 unless wc are obliged to. 

The authority of the decision in the 
case of Dwarlca Nath Dalcshi v. Mukunda 
Lai Choudhury (lO) has been doubted in 
the more recent decisions of tliis Court, 
e. g., Saraj Kumar Acharji v. Umed AH 
Howladar (14) and Pramatha Natk 
Choudhuri v. Krishna Chandra Bhatta‘ 
f/iur;/(15), though the latter two cases, 
in my opinion, are clearly distinguishable 
from that case. In Sahran Sheikh v. 
Udai Mahto (16) the learned Judges of 
the Patna High Court in a suit in which 
the plaintiffs claimed some land as their 
mal land and the defendant claimed it 
as his jote, an ekrarnama addressed by a 
third person to an ancestor of the plain¬ 
tiff in which tlie land was described as 
mal land was held admissible both under 
Clause (a) and Clause (b) of S. 13, on the 
ground that it was a transaction in 
which the right was claimed and an 
instance in which the rigiit was exercised- 

In this decision the authority of the 
decision in Abdul AH v. Syccl Rejanali 
(13) was doubted and reliance was 
placed amongst others upon the cases of 
Daitciri Mahanti v. Jagahandhu Ma- 
(ll) and Vythilinga v, Venkachala 
(12) and also upon the decision in Jones 
V. Williams (7). In a later decision of 
this Court in the case of Jnanendra 
Nath Dull V. Nasea Dasi (17), which 
was a suit by a l andlord against a tenant 

19 c. W. N. 4G8=211. C. G18. 

(14) [1021] 25 C. W. N. 1022=63 I. C. 954. 
H5) A. I. R. 1924 Cal. 1067. 

J«) A. 1. R. 19.22 Patna 488=1 Pat. 375. 

(G) A. I. R. 1024 Cal. 991. 
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isrlii^ olaimed a permanent tenure, Eankin which would indicate that the learned 


J., held that an assertion in the kobala Judge was relying upon the failure on 
executedby a tenant in favour of his trang- the part of the plaintiff to prove that 
feree that bis right in it was a permanent he ever realized rent from the defendants 


one was admissible under S. 13. It will 
serve no useful purpose to refer to other 
cases bearing on the point, as the con* 
flict in the decisions it is impossible to 
reconcile. 

Now, whatever may be the correct 
view as regards the admissibility of the 
kobala or of its recitals, I do not think it 
can be ever urged that the recitals con¬ 
tained therein can go in evidence under 
S. 13 in view of the fact thai the trans¬ 
action was held by the Munsif to be a 
benami one, and the Subordinate Judge 
has not dissented from that view. The 
learned Judge was of opinion that the 
recital has some value. He must have 


taken that value of it into bis considera¬ 
tion, and if he has done so his judgment 
must have been affected by it. I am 
not prepared to read his judgment, as I 
have been asked to do, as meaning that 
the recitals had no value, in the face of 
the express statement that they had 
some value. A transaction contemplated 
by 8.13 is a genuine and bona fide trans¬ 
action, but a benami transaction which 
is one not meant to be acted upon is a 
fictitious transaction and in the eye of 
law is no transaction at all. Such a 


transaction in my opinion cannot be le( 
in as evidence in proof of a right oi 
custom. The plaintiff, in my judgmen 
can legitimately complain, if this piece o 
^idence has been used against him 
The argument that the document wa 
admitted without objection and therefor 
its admissibility cannot be challengednow 
does not appeal to me as it is diffcultH« 
imagine that the appellant could foresc 
that the recitals would be used as evi 
dence against him. 

JTbe third ground is one about whicl 
I am not BO very definite. That relate 
to the onus of proof. There are passage 
in the judgment of the learned Subordi 
Date Judge which may be taken a 
suggesting that he has mixed tup thecasi 
of a oontest between a Zemindar and i 
tenant, tfiie iormet olaiming an allegec 
^ lakhefaj tenure as being included witbii 
I llii mal lands and on that ground olain 
rent from fte latter, and a oas 
|l^tbppx«im(ron#i»wbfeb^ raat-fre 
PMe is olaimed by a tenant in defence t 

vent; Thera am paasageei^i 




as negativing his claim : for assessment 
and recovery of rent. 

There is also a vein of reasoning run¬ 
ning through the judgment of the learned 
Judge suggesting that non-realization of 
rent for a long series of years, during 
which the tenant is in possession, raises, 
as if in law, a presumption of a rent-free 
title in the latter, and in support of this 
position two cases have been cited and 
relied upon. Those cases, however, 
appear to have been decided on their 
own special facts. On the other hand, itr 
is not impossible to take the view that 
the Judge has kept in view the fact that 
the onus is on the defendants and that 
from the fact that they have been in 
possession for a long series of years with¬ 
out payment of rent—a circumstance 
which called for some explanation from 
the plaintiff and in respect of which no 
explanation was offered by him and 
possibly from other facts as well the 
learned Judge drew the inference as he 
was entitled to do, that there was a con¬ 
tract or grant which created a rent-free 
title in the defendants. If this ground 
therefore had stood alone I should not 
have been prepared to interfere with the 
decree of the learned Subordinate Judge 
As, however, I am of opinion that the 
decree should be set aside on the other 
two grounds to which I have referred, I 
would remand the case to the Court of 
appeal below in order that the whole 
appeal may be re-heard and disposed of 
in accordance with law and in the light 
of this my judgment. Costs of this ap¬ 
peal will abide the result. 

The judgment in L. P. Appeal against 
tlie above decision was as follows : 

Sanderson, C. J. —This is an appeal 
under the Letters Patent of this Court 
from a decision of my learned brother 
Mr. Justice Cuming. The suit was 
brought by the plaintiff for assessment 
of rent and for the recovery of arrears. 
The learned Munsif, who tried the case, 
decided that the plaintiff was entitled to 
recover rent for the period in suit at the 
rate of Rs. 4-6-8 pies'with usual cesses 
and damages therein and that be should 
recover enhancement at the progressive 
rate mentioned in the judgment. The 
defendants appealed and Ihe learned 
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Subordinate Judge allowed the aj^peal 
and dismissed the suit. He held that 
the lands in suit W0i*e not liable to be 
assessed with rent. 

At the hearing of the appeal in the 
High Court, my learned brother, 
Mr. Justice Cuming was of opinion that 
the appeal should be dismissed and my 
learned brother Mr. Justice Mukerji w'as 
of the opinion that the matter should be 
remanded to the lower appellate Court 
in order that the appeal might be re¬ 
heard and disposed of in accordance with 
law in the light of the learned Judge’s 
judgment. The result was that the 
opinion of Mr. Justice Cuming prevailed 
and the appeal was dismissed. Con¬ 
sequently the plaintiff has appealed 
under the Letters Patent to this Court. 

Three main matters were argued by 
the learned vakil who appeared for the 
plaintiff. The first was that the learned 
Subordinate Judge had improperly relied 
upon a recital in a kobala which was 
marked Ex. A and dated the 3lst of 
Aswiu, 1281 B. S. which corresponds to 
the year 1874 That was a document, 
whereby one of the defendants’ predeces¬ 
sors, Govinda by name, purported to 
sell the plaint lands with other lands to 
his sister alleging that the lands were his 
nishkar krahmattar and that his father 
Gopinath was in possession of these lands 
in nishkar right. 

Both the lower Courts seem to have 
come to the conclusion that this was a 
benami document, but the learned 
Subordinate Judge considered that, even 
though it were a benami document, the 
recital in the kobala had some value, 
having been made by the person in 
possession so far back as 1874. Both the 
learned Judges of the Division Bench of 
this Court agreed that the recital in the 
kobala should not have been admitted in 
evidence. 

My learned brother Mr. Justice Cum¬ 
ing, however, was of the opinion that the 
admission did not vitiate the decision of 
the lower appellate Court. He came to 
the conclusion that the Court did not rely 
upon this piece of evidence in coming to 
its decision. He thought that the judg¬ 
ment was really based on the inference 
which the Court drew from the long and 
uninterrupted possession without paying 
rent. On the other hand, my learned 
brother, Mr. Justice Mukerji,‘came to the 
conclusion that it was impossible to sav 
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to what extent the learned Judge’s-mioff 
was influenced by this piece of evidence 
which was improperly admitted. 

There is no doubt about the principle 
upon which this matter should be dealt 
with. That has been laid down by this 
Court in the case of Woo77iesh Ch. Ghat” 
terji V. Ghuiidee Churn Boy Clioudhuri 
(l). The learned Chief Justice said a(v—^ 
page 295 : 

The 167th section of the Evidence Act pro" 
vides : “ That the improper admission of evi¬ 
dence shall not be ground of itself for a new trial* 
if it shall appear to the Court before which the 
objection is raised, that, independently of the 
evidence objected to and admitted there was 
sufficient evidence to justify the decision.' t 
seems to me, however, that there is great diffi¬ 
culty in applying the provisions of this section 
to the generality of cases which come before the 
High Court on second appeal, and the difficulty 
arises thus. 

On second appeal we have no power to deal 
with the sufficiency of the evidence ; we have 
only a right to entertain questions of law. 

And our duty being thus confined, it seems to me, 
that when evidence has been wrongly admitted 
by the Court below, this Court has, generally 
speaking, no right to decide, whether the remain¬ 
ing evidence in the case, other than ’that which 
has been improperly admitted, is sufficient to 
warrant the finding cf the Court below. 

We cannot decide that question, as it seems 
to me, without examining in detail that other 
evidence, and determining, as a question of fact 
whether it is sufficient of itself to warrant the 
lower Court’s finding. 

My learned brother Mr. Justice, Cuming 
did not act on that principle. The evi¬ 
dence was not examined by the Division 
Bench, but the learned Judge apparently 
relied upon the further obsei*vation of the 
learned Chief Justice at page 296 where 
he is reported to have said as follows : 

On further consideration, I think that the 
only cases, which we may with propriety dispose 
of under such circumstances without a remand, 
are those where, independently of the evidence 
improperly admitted, the lower Court has ap¬ 
parently arrived at its conclusion upon other 
grounds. Where this appears pretty clear from 
the judgment, a remand is unnecessary be¬ 
cause then the error committed by the lower 

Court has not afieoted the decision upon the 
merits. 

I regi'efc that I am unable to agreo with 
my learned brother Mr. Justice Cuming 
on this part of the case. I say “ regret ” 
because I should have liked to have agreed 
with him and disagreement with him 
means that this case has to be remanded. 
But I am unable to say that it is apparent 
from the judgment of the learned Sub¬ 
ordinate Judge that he decided the case 
Upon other evidence independently of the 
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r^lt^L m the kobala to which I have 
r^erred. The second point is that the 
lands in suit were recorded in the record' 
of'rigbts as being in the possession of 
the defendants or their predecessors with 
the remark that the lands were liable to 
be assessed with rent although no rent 
had been paid. 
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appeal may be re-heard and decided in 
accordance with law. 

I endeavoured to see wliether it waj 
possible for this Court to determine tho 
issue of fact and to dispose of this appeal 
without remanding it. I find that under 
S. 103 of the Code of civil Procedure, the 
power of the High Court with regard to 


"The entry to which I have referred is, 
under the provisions of S. 103-B of the 
Bengal Tenancy Act, evidence of the 
matter referred to in such entry and it 
flhall be presumed to be correct until it is 
proved by evidence to be incorrect. 

I have read the judgment of the 
learned Subordinate Judge more than 
once and although he referred to the en' 
try in the record-of-rights three times. 
I am not satisfied that he approached, the 
case from the right point of view having 
regard to the provisions of S. 103-B. In 
the first place, be referred to the entry 
when he stated the plaintiff’s case at the 


such an appeal as this is limited. The 
issue of fact in this caso was determined 
by the Court below, and we have no juris¬ 
diction to dispose of the appeal finally 
here much as I should have liked so to 
do. 

As regards the costs of the hearing 
before the Division Bench Mr. Justice 
Mukerji’s directions will stand, and there 
will be no order as to costs of the Letters 
Patent appeal. Costs of the first hearing 
in the lower appellate Court will abide 
the event of the second hearing. 

Panton, J. —I agree. 

Graham, J. —I agree. 


beginning of his judgment. The second 
time he referred to the settlement pro¬ 
ceedings and stated that the lands were 
recorded as jote Gopinath and the third 
time he stated that during the cadastral 
survey the lands were recorded in the 
defendants' possession. Except when he 
was dealing with the statement of the 
plaintiff’s case, the learned Subordinate 
Judge veferred to the entry in the record- 
of-rights merely for the purpose of show- 
ii^ that the lands were in the possession 
of the defendants and their predecessors. 

I agree with my learned bi’other 
Mr. Justice Mukerji that the learned Sub¬ 
ordinate Judge does not seem to have 
approached this case from the point of 
view that - the entry in the record-of- 
rights had to be accepted as correct until 
it bad been proved by evidence to be 
incorrect. For these two reasons I agree 
with myitlearned brother Mr. Justice 
Mukerji that this ease ought to 
be remanded. I do not lay much stress 
on tho third point which was referred 
to by the learned vakil because I think 
that it is quite open to this Court 
; to; rend the learned Subordinate 
1 Edge’s judgment ' as meaning that 
I npon the oytdenoe he inferred that there 
(had been a grant of rent-free title to the 
^Iptondanta' prodeoossois. The result is 
ml. in my lodgment the order ^of 

Jnstioe Ouming should be set a«ide 
^pttl^Jlia^oase should be remanded to the 
fmllate Court la order that the 


(On the appeal being subsequently 
reheard the judgment was as follows.) 

Sanderson, C. J, —This is a re-heav¬ 
ing of the Letters Patent Appeal No. 6 of 
1926. It was heard by my learned 
brothers and me on the IGth of this 
month, and this Court came to the con¬ 
clusion that the order which was suggest¬ 
ed by my learned brother Mr. Justice 
Mukerji should be carried out, namely, 
that the case should bo remanded to tho 
lower appellate Court in order that the 
appeal might be re-heard, and we ex¬ 
pressed regret that we were not able to 
decide finally the matters which were in 
controversy because of the limitation 
involved in the provisions of S. 103 of the 
Civil P. 0. 

My learned brother Mr. Justice Panton 
and I had signed tho the judgment, but 
my learned brother Mr. Justice Graham 
had not signed it. We then discovered 
that Act VI of 1926, which amended 
3. 103 of the Civil P. C., had come into 
force in February 1926 and consequently 
was in force at the time when we heard 
the appeal. My learned brothers and I 
considered that this Court had jurisdic¬ 
tion to re-hear the appeal and decide the 
case in accordance with the provisions of 
the amended S. 103 and both the learned 
advocates who appear for the respective 
parties in this appeal have agreed that 
this Court has jurisdiction to re-hear it. 

Section 2 of Act Y1 of 1926 provides 
as follows : 
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In S. 103 of the Code of Civil Procedure, 1908, 
for the words ‘ but not determined by the lower 
appellate Court ’ the words ‘ which has not been 
determined by the lower appellate Court ot 
which has been wrongly determined by such 
Court by reason of any illegality, omissiou. ewor 
or defect such as is referred to in sub-S. (1) of 
S. 100 ’ shall be substituted. 

In view of that alteration I have no 
doubt that this Court has jurisdiction to 
decide finally the issues with which this 
Court dealt in its judgment on the 16th 
of June 1926. 

The main issue in the case is whether 
the entry in the record-of-rights has been 
shown to be incorrect. 

The entry in the record*of-rights with 
regard to the property in suit is as fol¬ 
lows : a 

Rent assessable but uot taken and realised. 

That record-of-rights was finally pub¬ 
lished in the year 1913. No steps were 
taken on behalf of the defendants to 
have that entry in the record-oi-rights 
corrected or altered, and it was not until 
1922 when the plaintiff brought this 
suit for the purpose of recovering rent 
from the defendants that the defendants 
for the first time asserted that the entry 
in the record-6£-rights was incorrect. 

The provision relating to this matter 
is S. 103-B (5) of the Bengal Tenancy Act 
and it is so well-known that it is hardly 
necessary to read it. The words are as 
follows : 

Every entry in record-of-rights finally pub¬ 
lished shall be evidence of the matter referred to 
in such entry and shall be presumed to be correct 
until it is proved by evidence to be incorrect. 

The only question in this case, which 
I think it is necessary to consider at 
present, is whether the defendants by 
the evidence, which has been produced in 
this case, have shown that the entry in 
the record-of-rights is incorrect. 

The defendants rely principally upon 
two matters, first : that they and their 
predecessors have been in possession of 
the land in suit for a long period ; and 
secondly, that they have not paid any 
rent. 

The time during which the defendants 
have been in possession, in my judgment, 
has been left indefinite and 1 am not 
prepared to hold that, when the period 
during which the defendants have been 
in possession is left in an indefinite and 
nebulous state, that is sufficient, even 
when taken with the fact that no rent 
has been paid to show that the entry in 
the record-of rights is incorrect. 


The learned advocates who appeared 
for the respective parties in this case 
have dealt with the evidence on the one 
side and on the other and have drawn 
our attention to the material documents, 
but I am not prepared to say that the 
defendants have succeeded in showing 
that the entry in the record-of-rights i^ 
incorrect. 

The result, in ray judgment, is that the 
decree of the lower appellate Court must 
be set aside and that the judgment of 
the learned Munsif in this respect must 
be restored. 

A further point, however, was taken 
by the learned advocate for the defen¬ 
dants, namely, that the learned Munsif 
was wrong in holding that the rent was^ 
liable to be enhanced under S. 30 (b) of 
the Bengal Tenancy Act at the progres¬ 
sive rate which is mentioned in his judg¬ 
ment. It was pointed out by the learned 
advocate that the learned Munsif in an 
earlier part of his judgment had pro¬ 
ceeded in accordance with the provisions 
of S. 7 of the Bengal Tenancy Act, which 
is a section in the chapter which relates 
to tenure-holders. He further drew our 
attention to the entry in the record-of- 
rights, which being translated is “ holder 
of a middleman’s interest, ” and he 
further relied upon the finding of thn 
learned Munsif that, the plaintiff’s con¬ 
tention that the defendants were ordi¬ 
nary occupancy-holders was incorrect. 
He, therefore, argued that the learned 
Munsif was wrong in applying S. 30 (b)' 
to this case. 

The learned advocate for the plaintiff 
in his reply was constrained to admit 
trhat there was really no answer on this 
part of the case to the argument which 
had been advanced on behalf of the 
defendants. 

In my judgment the argument on 
behalf of the defendants in this respect 
is correct. 

Consequently the decree in this case' 
must be confined to the decree that the 
plaintiff is entitled to recover for the 
period in suit rent at the annual rate of 
Es. 4-6-8 pies with the usual cesses and 
damages therein. The parties will pay 
theii own costs in all the Courts. 

Panton, J. —I am of the same opinion.- 

Graham, J. —I am also of the same 
opinion. 


Appeal allowed- 
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Shamho Chandra De and others 
Plaintiffs—Appellants. 


Kartick Ckunder Dey—Defendant— 
Be^ondent. 


Kritarthamoyee. Kritavthamoyee and 
Haridas leased the 8 annas pafcni right 
to defendant. Haridas died leaving a 
•widow, Kirandasi, who is also dead, and 
Kritarthamoyee died after her. The 
plaintiff s case is that on the death of 
Kritarthamoyee he has inherited the 
said 6 annas interest. 


Appeal No. Ib9 of 1924, Decided on 
18th May 1926, from the appellate 
decree of the Addi. Sub-J., Howrah, D/- 
6th September 1923. 

(a) Hindu Law—Succession — Savianodaka 
and Sahulyas—Kinsmen ex 'parte materna are 
not Sakulvas- 


The Munsif decreed the suit. The 
Subordinate Judge, on appeal, has given 
the plaintiff’ a decree for the 4 annas 
share which Kritarthamoyee lias inhevi" 
ted from Badan and has disallowed the 
plaintiff’s claim to the 4 annas sliare 
which Haridas had inherited from Nimai. 


Though every person is competent to present 
libation of water to every other tbe law of in¬ 
heritance has given a limited signification to the 
term '* Samanodaka.” It is not every person 
•who is competent to present the water that 
must be considered an heir, and among the 
Samanodakas those alone are entitled to the in¬ 
heritance who are also Sakulyas or allied by the 
family with the deceased. The kinsmen ex parte 
mateima are excluded from Sakulyas. 

[P. 12, C. 2] 

(b) Hindu Law — Succession—Dayabkaga and 
Miiakshara are radically distinct. 

^ The scheme of the Dayabhaga is radically dis- 
from and to some extent incompatible with 
the scheme of the Mitakshara, and the one can - 
not well be made to supplement the other so far 
BB the law of inheritance is concerned : 16 C. L. 
J, 14, lie/, on. [P. 13, C. 1] 

(c) Hindu Law-Succession — Dayabhaga. 
flfeternal-great'great-grandfather’s daughter’s 
son s son is no heir under Dayabagha. 

[P 11 C 2] 

Jogendra Chandra Ghose, Promode 
Kwnar Ghose and Indu ProUas 
Ohatterjee—iov Appellants. 

Bijan Kumar Mukherjee —for Respon¬ 
dent. ^ 


The plaintiff' has preferred this appeal 
which relates to the 4 annas shave so 
disallowed. There is no cross-appeal on 
behalf of the defendant and we are no 
longer concerned with the other 4 annas 
share. 

The Subordinate Judge has observed in 
his judgment that so far as Nimai’s 4 
annas share is concerned, Haridas got it 
absolutely and Haridas was the last 
male owner through whom the plaintiff 
should have claimed, but instead of that 
the plaintiff had rested his claim as heir 
of Badan and the claim, therefore, was 
misconceived. He lias further observed 
that the plaintiff’ had not alleged that 
there was no person in the paternal 
family of Haridas who was competent to 
take as heir or that the plaintiff himself 
was such a person. On these grounds he 
dismissed the plaintiff’s claim to the said 
4 annas share. There is, however, very 
little substance in these grounds ; for the 


Makerji, J. (After giving pedigree 
his Lordship proceeded.) The plaintiff 
sued for a declaration that he is entitled 
to receive the rent of a patni to the ex¬ 
tent of 8 annas from the defendant. The 

poji, disputed. The patni 
gehal belonged to Bashbehary Cho- 
|nw. and on his death was inherited by 
. his sops Sadapanda and 'Bankubehary in 
1‘^i^al shares. Sadananda’s 8 annnas 
tO^Te was inherited;,,by his sons Nimai 
wA Badan, each buying a 4 annas share. 

4 a^as shfi^e was inherited, on 
death, by his daughters Nityamoyee 
w|d Sritartbanioyfte^ and op the death of 

heron to the 




necessary facts are all alleged in the 
plaint, while it is not alleged on behalf 
of the defendant that there was any per¬ 
son in Haridas’ paternal family com¬ 
petent to take as his heir. To justify the 
dismissal of the claim a positive finding 
as to the existence of such a person would 
bo necesssary, provided, of course: that 
the plaintiff is competent to inherit at 
all under tbe the Bengal School of Hindu 
Law. 

Now, what is the plaintiff’s ])Osition in 
relation to Haridas ? He is Harida^’s 
maternal • great - great - grand father’s 
daughter’s sone's son. The right of the 
daughter’s son's son to inherit under tbe 
Bengal Sphool of Law has been discussed 
in two recent decisions of this Court. In 
the case of Eadharanian Ckotodhuri v. 
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Gopal Chandra Chakravariy (l) all the 
more important avgunients that may be 
advanced pro and con wore noticed, but 
the question was not decided. In the 
case of Nepaldas Mukherjee v. Probhas 
Chandra Mukherjee (2) it has been held 
that a daughter’s sou’s son is not an heir. 

In tile arguments before us the theory 
that the principle of spiritual benefit 
governs the law of inheritance in the 
Daj'abhaga has been attacked and it has 
been urged that siiiritual benefit is no 
test or at any rate is not the only test of 
heirship in that School and that the 
cases of Gooroo Gohind Shaha v. Anund 
Lai Ghose (3) and Digumbar Bay 
Chou'dhry y. Moti Lai Biindopadhya (4) 
should be re-considered ; and an attempt 
has been made to re-open the ques¬ 
tion on lines similar to those that have 
been discouraged in the case of Dino 
Nath Mohunto v. Chundi Koch (5), 
Kedar Nath Boy v. Aviritalal Mookerjee 
(6), Kailash Chandra Adhikary y. 
Karima Kantha Chowdhury (7) and 
Radharaman Chowdhuri y. Gopal Ghan‘ 
dra Chakravariy (1). 

The arguments that are noticed in the 
last-mentioned case as being in support 
of the appellant’s contention have been 
repeated before us. Reliance has also 
been placed on the test of Vishnupurana 
cited at page 79 of Mr. J. C. Ghose’s 
Principles of Hindu Law, 2nd Edition. 
A further argument has also been ad¬ 
vanced which, if I have appreciated it 
correctly, is that a daughter’s son should 
be taken as including a daughter’s son’s 
son in view of the Judicial Committee 
in the case of Buddha Singh v. Laltu 
Singh (8) in which their Lordships inter¬ 
preting Mitakshara, Ch. II, S. 5, Verse. 4 
held that the word putra ’ which when 
used in relation to the last ownel’ signi¬ 
fies and includes sons, grapdsons and 
great grandsons, thus including three 
degrees in direct line of descent, is not 
to be construed in a literal and res¬ 
tated sense, when used in connexion 

(1) [1020J 31 C. L. J. 81=56 I. C. 122=24 C" 
W. N. 316. 


(i) A. I. R. 1920 Cal. 460. 

!?! R-1-5 (P- B.). 

J- I- C. 349. 

(6) IGC. L. J, 342=17 I. C. 233— 
C. W. N. 492. 

(7) [1913] 18 C, W. N. 477=19 T G 677 

20sip^C f”‘ ' 


with collateral relations such as brother, 
uncle or grand-uncle. The interpreta¬ 
tion given by Mr. Raj Kumar Sarva- 
dhikari to the terms Sakulya and 
Samanodaka has been pressed upon us 
and wo have been asked to a dopt it and 
remove what is said to be a reproach on 
the Bengal School. 

Assuming that the appellant has siic^ 
ceeded in establishing the right of a! 
daughter’s son’s son to inherit, all his 
difficulties are not over. Even accor-| 
ding to the view propoirnded by Mr. Eaj 
Kumar Sarvadhikari, though every per¬ 
son is competent to present libation o£| 
water to every other the law of inheri¬ 
tance has given a limited signification to| 
the term Samanodaka.’ 

“ It is not every persou,” 
says he, 

“ who is competent to present ‘ the water ’ that 
must be considered an heir,” 

and 

‘ among the * Samanodakas ’ those alone are 
entitled to the inheritance who are also * Saku- 
lyas ’ or allied by the family with the deceased. 
That Samanodaka alone is competent to inherit 
who belongs to the same kula or family of th, 
deceased. The text of Dayabhaga, Oh. XI. S. 6. 

^ Section 19 makes it perfectly clear that 
Jimutabahana while not confining the 
term kula ’ to the agnatic family but 
including within its significance the 
male descendants of the daughters of the 
family has excluded the kinsmen ex parte 
materna from the connotation of the 
word. The plaintiff does not profess to 
be a member of the agnatic family of 
Haridas and is not a descendant of a 
daughter of Haridas’ family but of the 
family of Harida’s maternal grand-father 
He is. therefore, competent to inherit 
only if the Mitakshara succession’ of 
bandhus ex parte materna applies and 
not otherwise. 




The appellant’s cause has also been 
advocated from this point of view. 
ReUance has been placed in this behalf 
upon the opinion of Jagannatba and 
leference has been made to a passage 
in the judgment of Mitra, J., in the case 
m Akshay Chandra Bhattachariya v, 
Hari Das Goswajyii (9) for the proposition 
that in all cases of absence of any express 
texts or precedents under the Dayabhaga 
Law the Courts should have recourse to 
the theory of^ propinquity and natural 
love and affinity, as adopted by Vijna- 

neswara and the commentators of the 

^ ^ . - » 

(9) [1908] 35 Cal. 721=12 0. W. N. 511, 



SAMitJLLA V. Nil Mamud (B. B. Ghose, J.) Calcutta Li' 


more ancient and orthodox Schools of 
Hindu Law, and a strong appeal has been 
made to us to rise above provincialism 
and to declare that the Hindu Law is 
one and the same all over. For this 
extreme” position however, there is no 
authority, and as pointed out by Baner- 
jee, J., in Dino Na'fh Moliunto v. Ghiindi 
Sq^(5) : 

The scheme of the Dayabhage is radically dis¬ 
tinct from and to some extent iacompatible’wlth 
the scheme of the Mitakshara, and the oac can¬ 
not well be made to supplement the other so far 

ss the law of inheritance is concerned. 

and although the Dayabhaga may be silent so 
far as express enumeration goes, it is not silent 
80 far as the indicatiouof the general principle 
according to which heirship is to be deter¬ 
mined is concerned. 

The plaintiff, in my opinion, is no heir 
to Haridas, and his claim to the 4 annas 
share has been rightly dismissed. The 
appeal fails and is dismissed with costs. 

Greaves, J. —I agree. 

Appeal dismissed. 
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B. B. Ghose and Graham, JJ. 
Samiulla —Defendant—Appellant. 

V. 

Nil Mamud —Plaintiff—Respondent. 

Appeal No. 89 of 1924, Decided on 18th 
March 1926, from the Appellate Decree 

of the Sub-J., Rangpur, D/- 31st August 
1923. 

(®) Ejectment —Suit for — Damages for use 
<ind cc^patlon may he claimed alternatively^ 

InaBnitfor ejectment where plaintiff fails to 
prove the contr^t of tenancy, he is not precluded 
om urging his alternative claim fordamajzos 
for use and occupation, [P. 14^ c. 2 ] 

(6) Landlord and tenant^Sult for ejectment^ 

occUpa^oa claimed in the 
to pay rent by trespasser 

need not be proved. 

The oiroumstances need not be such as to 
Imply a contract by a trespasser coming upon 

toenlhiA th* * topay rent iu order 

10 enable the rightful owner to recover damagoa 

for use and occupation. The plaintiff may waive 

Ibe trespass and elect to treat thi trespasser as a 

[P. 16 , 0. 13 

4. C. Gupta and Radhika Ranjan 
Quha —for Appellant. 

Hemendra Chandra S«»t—for Resnon- 
mt. 

Ghote, J.—Two points have been 
in this appeal on behalf of the 
artandant-appellant. The plaintiff sued 
•ba defendant for arrears of rent at a oer- 
•aiii rata with regard to a piece of land 
IB the possession of the defendant. In 


the alternative, ho claimed that, if tho 
tenancy was not proved, ho might bo al¬ 
lowed damages against the defendant for 
use and occupation of the land. The 
defendant denied the relationship of land¬ 
lord and tenant and his case was that the 
land never belonged to the plaintiff, but 
was his own land. The plaintiff claimed 
title by virtue of an auction-purchase in 
execution of a decree on a mortgage al¬ 
leged to have been executed by the 
defendant’s father. The plaintiff's case 
was that after the auction-pnrehaso he 
had been in possession of tlio land and 
that the defendant came into occupation 
in the year 1325 B. S. by virtue of a con¬ 
tract of lease. Tlie defendant’s plea was 
that the piece of land had never been 
mortgaged by his father, that assuming 
that it was mortgaged and sold in execu¬ 
tion of the decree, tbe defendant or his 
father never gave up possession of t]]e 
land but remained on it all along and 
tliat, if the plaintiff had derived any title 
by virtue of tho auction-pnrehase. that 
title was barred by limitation. The de¬ 
fendant further said that, as the-plaintiff 
had no subsisting title, lie was not en¬ 
titled to tho property. Tlie defendant 
also denied the contract of tenancy and 
pleaded tliat the plaintiff's suit was liable 
to be dismissed. 

Two issues were raised in the trial 
Co’urt: first, as to whether tlicr© was a 
relationship of landlord and tenant be¬ 
tween the prbies; and, secondly, whether 
the plaintiff had the right to got any 
damages for use and ocenpation of the 
land. Tho trial Court found both the 
issues against the plaintiff and dismissed 
the suit. The plaintiff appealed and only 
those two points were raised for decision 
before tho learned Subordinate Judge. 
The Subordinate .Judge held that the 
plaintiff had a subsisting title to the pro¬ 
perty ; but ho accepted the finding of tho 
Munsif tliat tlio contract of tenancy set 
up by the plaintiff had not been proved, 
and, therefore, he held that tlie plaintiff 
was not entitled to recover rent on the 
basis of the alleged settlement but tliat 
he was entitled to damages for use and 
occui>ation; and upon that view, he cal¬ 
culated the amount of damages and 
awarded n decree in favour of the plain¬ 
tiff. Against that decision, tho defendant 
has preferred this appeal. 

A preliminary objection was taken on 
behalf of tlie plaintiff-respondent that 
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tlie appeal was not maintainable under 
the provisions of S. 153 of the Bengal 
Tenancy Act as no question relating to 
title to land as between parties having 
conflicting claims thereto had been deci¬ 
ded. It appears, however, that there was 
a question of conflicting title between the 
jflaintift' and the defendant as the defen¬ 
dant claimed the proiierty to be his on 
the ground that it was never conveyed 
by way of mortgage by his father, and 
that even if it was, any title acquired by 
the plaintiff was barred by the statute of 
limitation. This second appeal, there¬ 
fore, is maintainable. 

The learned advocate on behalf of the 
defendant-appellant has assailed the judg¬ 
ment of the Subordinate Judge on both 
the points, that is to say, with regard to 
the question of title as well as with re¬ 
gard to tlie plaintiff's right to recover 
damages for use and occupation. With 
regard to the question of title the argu¬ 
ment addressed is that the Subordinate 
Judge has wrongly placed the onus upon 
the defendant to prove that the plain¬ 
tiff’s title had been extinguished by ad¬ 
verse possession. It does not appear to 
me that that would be a proper reading 
of the judgment. The plaintiff alleged 
that the defendant came to live in the 
land in the year 1325 B. S. The defen¬ 
dant said that he and his father had all 
along been living on the land and that 
the plaintiff or his predecessor, the auc¬ 
tion-purchaser, never took possession of 
the disputed land hy virtue of the auc- 
tion-j)urchase. Upon this state of the 
pleadings the Subordinate Judge found 
that the plaintiff’s predecessor had actu¬ 
ally taken possession of the land after 
the auction-purchase. Then he dealt 
with the question whether the plaintiff’s 
story of the defendant coming into pos¬ 
session was true or not. In dealing with 
the evidence he observed that the plain¬ 
tiff s story that the defendant came in 
1325 B. S. to live on the land was more 
probable. Then he considered the defen¬ 
dant’s story and recorded this finding that 
the evidence on the record was too flimsy 
to show that the plaintiff or his les¬ 
sor’s right had been extinguished by any 
adverse possession. 

The learned advocate for the appellant 
relies upon this passage of the judgment 
and contends that the previous statement 
is not a finding of the learned Judge, but 
his real finding is contained in the pass¬ 


age last cited. That does not seem to be' 
the proper construction of his finding. 
He deals w-ith the two stories piecemeal. 
Taking the plaintiff's story first, he finds 
it more probable, and again-taking the 
defendant’s story he says that the evi¬ 
dence is too flimsy to show that the 
plaintiff or his lessor’s right has been ex¬ 
tinguished by adverse possession.^-• 
ground, therefore, fails. 

The next point is with regard to the 
question of damages for use and occupa¬ 
tion. The contention is that in order to 
claim damages for use and occupation, the 
Court must find that the defendant came 
into occupation under such circumstances 
that an implied promise to pay for that 
occupation may be inferred. There was 
an alternative claim made by the plain¬ 
tiff’ for damages for use and occupation, 
and, following the cases of this Court, the 
learned Judge held that it could not be 
said that because the plaintiff had failed 
to prove the contract on which he al¬ 
leged the defendant came upon the land, 
he was precluded from urging his alter¬ 
native claim for damages for use and 
occupation. The learned advocate for 
the appellant cites the case of Nityammd 
Ghose V. Kissin Kishore (1) which it may 
be said was the leading case on the sub¬ 
ject, before the subsequent Pull Bench 
case, referred to by the Subordinate Judge, 
that is, the case of Lukhee Kant Dass 
Choivdhury v. Sumeerooddi Tustar (2) 
and contends that, in that case, it was 
found that the circumstances showed that 
there was an implied contract between 
the plaintiff and the defendant creating 
relationship of landlord and tenant. ' 
There the learned Judges distinguished ^ 
the position of the tenants in this country 
and in England. In that case, the plain¬ 
tiff sued the defendant for rent. The 
defendant denied the plaintiff’s right and I 
claimed that he had held the land ad" | 
versely to the plaintiff and that no rela- I 
tionship of landlord and tenant wa9*exist- I 
ing. Even in such a case as that, it was J 
held that the landlord was entitled to 
damages for use and occupation. I 

I may also cite the case of Sto'novioyeot 
V. Deenunath Gir Sunnyasee (3) whera^'^ 
Garth, 0. J., and Mr. Justice Maepherson j 
held that, although the lands were in the 1 
possession of two persons as trespassers^ J 

(1) [1864] W. R. Act X, Rule 82. | 

(2) 13 B. L. R. 243=21 W. R. 208. J 

(3) [1883] 0 Gal. 908=13 0. L. R. 69. ■ 
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if the plaintiff had elected to waive the 
trespass, all the defendants might, on the 
authority of the cases in this Court, be 
treated as tenants and a decree for use 
and occupation might be given to them. 
Reference may also be made to the pro¬ 
visions of S. 157 of the Bengal Tenancy 
Act which says that when a plaintiff in- 
st-^iites a suit for ejectment against a 
trespasser, he may claim an alternative 
relief that the defendant be declared 
liable to pay for the land in his posses¬ 
sion a fair and equitable rent to be deter¬ 
mined by the Court and the Court may 
grant such relief accordingly. It seems 
tome that the rule implied here is tliat 
jthe circumstances need not be such as to 
imply a contract by a trespasser coming 
upon the land of a rightful owner to pay 
rent in order to enable the rightful owner 
to recover damages for use and occui)a- 
on. The plaintiff may waive the tres¬ 
pass and Gleet to treat the trespasser as a 
tenant. It the trespasser does not like 
that position, he may vacate the land, 
ihere is no hardship in this procedure 

Judge has committed any erroi' of law in 
allowing a decree to the plaintiff for use 

peaj fails and is dismissed with costs. 

viraham, J. —l agree. 

Ap-peal di.wiisscd. 

A, I. R. 1927 Calcutta 15 

B. B. Ghosb and Panton, J.J. 

decree of the^ Addf’ 

OKI m,«( le i,re,u,md (o co" 

rent on ®"'>»uoomeiit of 

that the standard of Liew^ “U“t be 
ot letting out oontinl"rutTnnhi„“e 

w proved. anything contrary 

^S^atvendra Nath Uitra^- for Bespon- 

Deputy 


Birendka y. Bhola Mia (B. B. Ghose, J.) Calcutta 15 

f Uhose, J.— Tins appeal arises out 

of a suit for i-ecovery of arrears of rent for 

Es. 22-8-0 per year with cesses and 
damages and also for enhancement of rent 
under Ss. 7, 52 and SO-of the Bengal Ten- 
anoy Act. The plea of the defendants 
nas that they held the land in mokiirari 
mourasi interest, no liabuliyat had been 
e.xecuted by their predecessor as aliened 
by the plamtifl and that some of the 
ands alleged by the plaintiff as within 
the tenure were their laklieraj lands. The 

defendants constituted a teiuire and tliat 
the defendants' predecessor had exi.ted 
a kabuliyat in favour of the plaintiff 's 
piedecessor for somo time in 1853. Then 
he found that under the terms of the 
kabuliya tho rent is liable to enhance 
ment and upon tho evidence he enhanced 
the rent by certain amount which it is 
not necessary now to state. The defen- 
clants appealed against the decision of 

Ind.iTlL- ? r'f District 

Judge of ISoaknali has reversed the deoi- 

sion of the Munsif witli regard to tho 

rightof tho plaintiff to enhancement^ of 
rent. Before tho District .Judge it ap¬ 
peals to have been contended on bebaU' 

thekabiiliyat they are not liable to pay 

th^t H >n the kabuliyat 

that the rent of Es. 22-8-S should bo paid 

inL ’fs Permanent Seitlo- 

inent is made by measuring the land and 

as no Permanent Settlement has lieen 

made the landlord is not entitled to any 

inciease of rent for incroase of area This 
was accepted by the Judge. The second 

ground on which the learned Jud«e has 

poinu IS that there was no nvAnf raf i-i 

standard of measurement adopted at th« 

time of letting out tlie dismifprl 1 i 
Witl, regard to the first point, w-l are of 
opinion that tlie construction pur^on 
the kabuliyat, which, it mav ho Kf-oi i ■ 
passing was not tho poinrrai^ser tnll" 
trial Court by tho defendants that the 
landlord is not entitled to increase 
lent unless and until he offer8 a Per¬ 
manent Settlement to the tenants is not 

?Wo h The kabuliyat stipulates that 

theie should be measurement of the land 
before a Permanent Settlement h made 

But there is nothing to show 
tenant is found to b^e rn'^p^^^ssron Vt 



16 Calcutta Aswini Kuiriii v. Gobinda (Page, J.) 
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increased area, the landlord will not be 
entitled to ask for increase of rent for in¬ 
crease of area. The first ground, there¬ 
fore, found in favour of the defendants, is 
not maintainable. 

With regard to the question of standard 
of measurement the presumption must be 
that the standard of measurement at the 
time of letting out was the same as it is 
now unless anything to the contrary is 
proved. As there is no proof to the con¬ 
trary it must be presumed that the same 
standard has continued. It is not a case 
of letting out a piece of land within 
specified boundaries. But it is a case of 
letting out by a statement of the area, 
and if the area found to be in excess of 
what was let out the landlord is evidently 
entitled to increase of rent for such in¬ 
crease of area. 

The judgment and decree of the lower 
appellate Court disallowing the claim for 
enhancement of rent and for additional 
rent for excess area are, thei'efore, set 
aside and the case is sent back to that 
Court for the decision of the question of 
the amount of enhancement which the 
landlord is entitled to on the evidence 
upon the record. 

Costs of this appeal will abide the re¬ 
sult. 

Panton, J. —I agree. 

Case sent back. 


A. I. R. 1927 Calcutta 16 

CuMMiNG AKD Page, JJ. 

Aswini Kumar Dutta and another — 

Plaintiffs—Appellants. 

V. 

Gohinda Chandra Chanda and others 
“Defendants—Respondents. 

Appeal No. 368 of 1924, Decided on 
Slst April 1926, from the Appellate 
Decree of the Addl. Sub-J., Barisal, D/- 
13th September 1923. 

Easement—Licensee with interest cannot be 
evicted — License. 

Where there is a license coupled with an 
interest, the licensee cannot be evicted in the 
» absence of satisfactory evidence that the interest 
has come to an end, [p. c, 2 ] 

Atul Chandra Gupta and Bankin Ch. 
Banevji —for Appellants. 

Jogesh Ch. Boy Choudhuri and Satye- 
endra iV. Boy Choudhuri —for Respon- 

d6QtS« k. 


Page, J. —This is not an easy case. 
The plaintiffs claim khas possession of 
four gundas of land. Upon these four 
gundas of land were planted some betel 
trees. There can bo no doubt that the 
defendants were entitled by the leave 
and license of the plaintiffs to be upon 
the land for the purpose of gathering 
betel leaves ; in other words the posifkjnf- 
of the parties was that the defendants 
were upon that land as licensees coupled 
with an interest to gather betel leaves 
until the plantation dried up. ^ 

The plaintiffs set up first a contract 
by which the Defendant No. 2 agreed to 
go out of the land after three years. That 
agreement was negatived. The plaintiffs 
in the alternative alleged that by tho 
custom of the country the defen¬ 
dants must leave the land when tho 
plantation failed. There is no direct 
finding that such a custom existed, al¬ 
though in both the Courts evidence ap¬ 
pears to have been directed and the con¬ 
troversy raged over the question whether 
there was such a custom and if so> 
whether under the custom the time 
when the licensees must retire had 
arrived. The defendants’ case was also 
negatived. In the event the learned 
advocate for the appellants has skilfully 
urged that, inasmuch as the appellants 
are entitled to the land, the right to 
possession, in the absence of any other 
countervailing right being made out, will 
follow the title. But that is not the 
position. The position here is that 
there was a license coupled with an 
interest and in the absence of any satis¬ 
factory evidence that this interest hasf 
corne to an end we do not feel disposed 
to disturb the decision of the lower ap¬ 
pellate Court that at the date when the 
suit was filed the plaintiffs’ claim was. 
premature. 

Under the circumstances the appeal 
will be dismissed with costs. The oros^ 
objection not being passed is also dis* 
missed but without costs. 

Cuming, J.— I agree. 

Appeal dismissed. 





Azimaddy V. EmPEROE (Eankin, J.) 

A. I. R, 1927 Calcutta 17 

Rankin and Duval, JJ. 

4 

Azimaddy and others —Accused—Ap¬ 
pellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 284 of 1926, Deci¬ 
ded on 16th August 1926, from the judg¬ 
ment of the S. J., Assam Valley Districts. 

^(a) CriminalT.C.,S. im-Neliher state¬ 
ment by ^med nor first information report 
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J 7 W ^ ' z report 

covered by S IQ^l^titatements by third person^ 

are admsuhle under certain Umitations-Crimi- 

nal F.G., S. l5^~Evidence Act, Ss. 32, 145 and 

Xd/* 

Statements by accused are not within S lfi 9 • 
A, I. R, 192G Rang. 116 (ii'.B.); A. I Ji 1926 
Lah. 88 and A. I. R. 1926 Patna. 232 , Poll. 

The first information report against the’accu3 
6 ^ 13 clearly not a statement within the con¬ 
templation of S. 162 because it is not made in 

investigation. Such report has 
S provisions 

nLi is for the 

proMcution to call the informant and for the 

first inforrnation to be tendered as corroboration 
under S. 157; but it could .also be tendered in a 
proper case under S. 32 ( 1 ) as a declaration as to 
the cause of the informant’s death, or as part of 
the informant 8 conduct (of the rec pari oi 

B 8 . Theoretically, the ‘ aetc"co«uM'‘p ovTth" 
information to impeach the informant’s^ti?! 
under 8 . 155 or to contradict him un^« g ut'' 

Statements made by third parties to^hf poHcj 
in the course of their investigation can be uS 
as corroboration under S. 167 or in 

8 ‘’l' 6 rerovfd dih uX 

S. 166 provided the person who made the sftte- 
meut 19 called as a witness. This would app y to 
the proMcution and to the defence indiffn^rfi 
under the Evidence Act. But ^162 of p 

mmal P.C. enacts first that if nuch I if ^ I 

IB not recorded in wHHncr it I t 

and that by the defe^e. ProWded'E th “““ 
•on who made it ia oan«.i P®*” 

prosecution thekfenoe m\v 
the statement and if it 1 ^ ^ copy of 

tinder B. 146 of the Evidenra 
that witness. Act to contradict 

T* .. iB. 19,0.21 

the first in 

lormatioD has been laid affainaf fi,£. » 
eouQter information is laid^asainst •“ 

jXwh^^SonrflS 

' wu^a 8 ”ul 

/Vni^er ft is admissible at tfaa trial fi! 


unless they are really received as such and come 
truly and properly within S, 154. [P, 19 , C. 2] 

Broadly speaking, a statement made by kn a^- 
cu^d to police officer may be proved against 
him under the Evidence Act if it is not acou- 
fession; and even if it is part of a confession it is 
admissible under S. 27 if a fact is deposed tons 
discovered m consequence of the information, 
b. 162 of the Criminal P.C. does not disturb this 

[P. 19 ^ 0^ 2, P. 20 , C. 13 

S.2BB-Three murders 
^mvutted in one transaction—Three separate 
heads of charge should he employed. 

Wherein the course of one transaction three 
murders were committed and only one charcre 
was framed against all accused: ° 

separate heads of charge 
femployed : A. 1. R. 1922 Cn/. 

OtOfliCJ. fp . ^ . 

D.N. Bhattacharjee-iov AppelJants*. 
batind}a Nath Muhherjee—iov fcha 

Crown. 

Rankin, J^In this case there are 6 

convicted 

by the learned Sessions Judge of Assam 
Valley Districts sitting with a jury of 
Severn There had been a previous trial 
and the case was sent back by this Court 

to be re-tried. The jury on this occasion 
were unaniinous. 

They have found all the appellants 
guilty "nder b. 0 O 2 read witli S. 149, 
Indian P.C. Three of them liave also been 
found guilty under S. ;:j02 by itself while 

X S 324^"° ™ 

father o/\’’ ‘he 

:S’£;. “*>'“■ 

place between 8 
and 9 a.m. on the 7th Alarch 1925. Ac- 

ot the patta land of 
bh«« 1 fupon some 

khas land of which Basil- and Sayed Ali 

were wanting to get settlement from 
Government. According to the defence 
^ took place to begin with the E of 
^imu s and and upon the adjacent plot 
of khas land marked N upon the plan. 
Ihe prosecution story is that Kimii was 

erecting a hut at the S. E. corner of his 

own land when the accused with others 

came armed with spears and lathis to 

prevent this, and that when he called 

certain people who were in the field, an 

altercation commenced and the accused 

proceeded to attack Kirnu’s party. Three 

people were killed undoubtedly and 
others injured. 
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The case for the defence is that the 
accused were proceeding to erect a hut 
on the khas land and that the complai- 
nant’s’party attacked them. 

The individual acts of each accused are 
not really in doubt. The first appellant 
killed a man called Alimuddin with a 
spear. The second appellant killed Kali- 
muddin and the third killed Mokim in 
like manner. The fourth appellant, a lad 
of about 18 years, struck Yaruddin with 
a spear in the buttock. Basir, who was 
armed with a ram-dao struck Mukdun 
and cut his arm. The injuries of Yarud¬ 
din and Mukdun amounted only to 
simple hurt. 

Three passages in the summing up are 
objected to by the learned vakil for the 
appellants and as the first two of these 
raise questions under S. 162 of the Cri¬ 
minal P. C. I will deal with them first. 

The occurrence having taken p^ce 
about 9 a.m. the first information was 
given at the thana some five miles away 
at 12-30 p.m. by Abdul Basir P.W. 1. At 
2-30 p.m. on the same day the first ap¬ 
pellant, Azimaddy, laid an information at 
another thana accusing the complainant s 
party. ^ 

The learned Judge admitted this latter 
document in evidence. It is Ex. 6. It 
contains a statement that Baser Haji was 
beaten but that there was no injury. At 
the trial it was part of the defence case 
that Baser had considerable injuries 
wholly explained by the prosecution evi¬ 
dence. The learned Judge on this point 
and on others put Azimaddy’s informa¬ 
tion to the jury. It is said that this is 
contrary to S. 162 of the Code. 

The other passage to which objection 
is taken explains itself : 

Ou the other hand against the theory that the 
posts were in the first place erected by the accu¬ 
sed on the land to the east we have Sub-Inspec¬ 
tor Prodip Roy Deka’s evidence that he found no 
trace of the erection of a house at the place 
pointed out to him by the accused Baser Haji, 
and Sub-Inspector Uday Chandra Sarma also 
says he found no trace of a house having been 
erected there though he reached the place at 
3 p.m. the next day. 

This too is said to bo contrary to 
S. 162 of the Code. 

The learned vakil who appears for the 
prosecution contends that S. 162 of the 
Code as it now stands has no application 
to the statements of accused persons who 
are on their trial. As regards the first 
of the two objections other points may 
arise—viz. whether a first information 
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report is within S. 162 at all 
and whether if so this particular 
information laid at 2-30 p.m. wasmade 
to a police officer “in the course of 
an investigation ” begun presumably at 
12-30 on receipt of the prior information. 

Now the effect of S. 162 of the Crim¬ 
inal P. C., as amended in 1923, has been 
the subject of much doubt and this is 
creating difficulty in the conduct of 
trials. There are unreported cases in 
this Court in which S. 162 has appar¬ 
ently been assumed to apply to state¬ 
ments made by the accused. I find, how¬ 
ever, that in the High Courts of Patna, 
Lahore and Rangoon it has been held that 
statements by accused are not within 
the section : Emperor v. Nga Tha Din (1); 
Rannun v. Emperor Jagwa Dhanuk 
V. Emperor (3). The first of these cases 
was decided by a Pull Bench and the 
judgments including the dissenting judg¬ 
ment of Heald, J., deal very fully with 
the arguments pro and con. 

In my opinion these decisions are right 
and should be followed in this Court. 
In this Court it isi settled law, Queen- 
Empress V. Jadab Das (4), that in spite 
of the generality of the language of 
S. 161 of the Code, that section does not 
apply to an accused. Both the context 
of S. 162 and its contents point in the 
same direction. “ Any person ” means 
quivis ex populo. It is unreasonable in 
view of the special law applicable to the 
statements of accused persons to the 
police to refuse to apply the well-estab¬ 
lished rule “ generalla specialibus non 
deregant. ” A contrary view involves an 
implied but complete repeal of S. 27 of 
the Evidence Act. A clear and intel¬ 
ligible purpose can be collected from 
the section without involving any such 
consequences, viz., to prevent the state¬ 
ments of witnesses made before the police 
from being used by the prosecution under 
Ss. 145, 155 and 157 of the Evidence Act 
which sections are not confined to crimi¬ 
nal cases. Lastly, while it is clear 
that S. 162, though amended in the in¬ 
terests of accused persons, does abridge 
certain rights of an accused in the matter 
of evidence, it would seem to require ex¬ 
press and compelling language to deprive 
an accused of what is so often the main- 
stay of a g ood defence—the right to show 

(1) A. I. R. 1926 Rang 116=4 Rang 72 (F. B.). 

(2) A. I. R. 1926 Lah. 88=7 Lah. 84. 

(8) A. I. R. 1926 Patna 232=5 Pat. 68. 

(4) [1900] 27 Cal. 295=4 0. W. N. 129. 
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■that the moment he was challenged he 
gave the explanation on which he still 
relies. It is difficult to believe in this as 
an amendment designed in the interest of 
accused persons ; while on the contrary 
view, it is comparatively easy to see that 
the rights of accused persons have been 
further abridged than may well have 
jbeen thought necessary for the pxirpose 
above-mentioned. As this question has 
been thrashed out in the cases to which 
I have referred I prefer to put any fur¬ 
ther observations in the form of a state¬ 
ment of the law as I understand it. 

The first information report against 
the accused is clearly not a statement 
within the contemplation of S. 162 be¬ 
cause it is not made in the course of an 
investigation. Again S. 154 requires it 
to be signed : whereas statements within 
^.162 are forbidden to be signed even 
when recorded in writing. It is usually 
put m by the prosecution which in any 
ordinary case has a duty to put it in. 
But however important First informa¬ 
tions may be they do not prove them- 
seives and have to be tendered under one 
or other of the provisions of the Evi¬ 
dence Act. The usual course is for the 
prosecution to call the informant and 
for the first information to be tendered 
as corroboration under S. 157 ; but it 
[could also be tendered in a proper case 
under S. 32 (1) as a declaration as to the 
cause of the informant's death, or as part 
of the iirtormant’s conduct (of the res 
gestae) under S, 8. Theoretically, the 

information to 
impeach the informant's credit under 
a. 155 or to contradict him under S. 145. 

Statements made by third parties to 
the police in the course of their inves¬ 
tigation stand under the Evidence Act as 
follows: They can be used as cor- 

T contradic- 

impeach credit 
fh ' *=^0 person who 

Wly totheprosecu 
defence indifferently 
under the EvMence Act. But 8.162 of 
the Criminal P. C. enacts first that if 
pnch a statement is not recorded in writ¬ 
ing It cannot be used in evidence in any 
lououmstance or for either side or for anv 
^pc^. This view of the section has 

»t least 
“y opinion right 
It has been adopted by at least three 


High Courts: Empero7‘ v. Nga Tha 
Din (1) ; Rakha v. Emperor (5); Emperor 
V. Vithu Bain (6). 

Secondly if such a statement has been 
recorded in writing then it cannot be 
used for any purpose but one and that by 
fhe defence ; provided that the person 
who made it is called as a witness for the 
prosecution the defence may apply for a 
copy of the statement and if it be proved) 
may use it under S. 145 of the Evidence 
Act to contradict that witness. 

Two overriding considerations have to 
be noticed in connexion with S. 1G2 ; (1) 
that the section does not affect any state¬ 
ment as to the cause of death under 
S. 32 (1) of the Evidence Act ; (2) that 
the section is dealing with "statements” ; 
not with conduct in the sense of S. 3, but 
with mere statements. 

It sometimes happens that after the 
first information has been laid against 
the accused, a counter-information is 
laid against the complainant or his party 
by a member of the accused's party who 
is not himself an accused. As this comes 
under S. 154 and must be reduced to 
writing and signed, it cannot, in my opi¬ 
nion, come within S. 162. Whether it is 
admissible at the trial of the accused will 
depend upon the circumstances and must 
be decided under fclie Evidence Act. The 
police cannot of course treat statements 
as informations unless they are really re¬ 
ceived as such and come truly and pro¬ 
perly within S. 154. 

Statements made by an accused belong 
to a class which the Evidence Act calls 
admissions (S.s.l7, 18), and prima facie 
they are evidence against the maker but 
not in his favour. Confessions " are a 
sub-species of “ statements and a spe- 
cies of admissions Ss. 24, 25 and 26 of the 
Evidence Act provide that in criminal 
cases confessions are irrelevant if they 
are induced by threat or promise, and are 
inadmissible as against the accused if 
made to a police officer, or if made 
while tha accused is in custody (unless 
made in the presence of a Magistrate ). 

As S. 162 of the Criminal P. C. is only 
concerned^ with statements made to a 
police officer, I need only observe here 
that broadly speaking a statement made 
by an accused to a police officer may be 
proved against him under the Evidence 
Act if it is not a confession ; and even if 

(5) A. I. R. 1U25 Lah. 3g9s=G Lah. 171 ' 

(6) A. I. B. 1924 Bom. 510. 
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ifc is part of a confession ib is admissible 
under S. 27 if a fact is deposed to as dis¬ 
covered in consequence of the informa¬ 
tion. In ray opinion S. 162 of the Crimi¬ 
nal P- C. does not disturb this position. 

In the present case the two objections 
which I have referred to as made against 
the summing up of the learned Judge are 
not sustainable on this construction of 
S. 162. Both statements are statements 
by an accused : neither is a confession or 
part of a confession ; and one is an infor¬ 
mation recorded under S. 154. 

There is, however, a third objection to 
the summing up which is well-founded. 
It appears that a complaint to a Magis¬ 
trate was put in evidence to show that 
the accused’s party had been trying to 
interfere with certain land in the pos¬ 
session of Mokim and there was other 
evidence that a similar interference with 
the rights of others had been attempted 
by the accused in the case of one Monu 
Fakir. I will not here consider the 
cour.se of the case so as to enquire whe¬ 
ther either or both pieces of evidence 
were relevant or were properly admitted 
at all. There seems in this case to be 
some reason for saying that they could 
not have been rejected. But the learned 
Judge in dealing with that matter says 
as follows : 

This is the information given by Mokira of an 
occurrence alleged to have taken place three days 
before this occurrence ( Ex. 4 read). If this 
information and the evidence that Monu was 
driven out of the plot (L) is true it would show 
that Basir Haji’s party were capable of taking 
the aggressive though they were numerically 
weaker having only two baris containing (acoord* 
ing to Kimu) 20 or 30 bouses, while in Kimu’s 
samaj there were 25 or 30 baris. 

Now, it seems to me that it was neces¬ 
sary for the learned Judge, if he let in 
those two pieces of evidence at all to 
explain most carefully to the jury that 
the jury were not entitled to take it 
that the accused had committed the of¬ 
fences charged because they bad previ¬ 
ously been found to have attempted to 
commit similar offences. The learned 
Judge has not only given no such direc¬ 
tion but the direction which he has given 
must have been taken by the jury as in¬ 
tended to be' the contrary ; for he says 
that these previous circumstances would 
show that Basir Haji’s party were 
capable of being the aggressors. This 
makes it necessary for us to consider care¬ 
fully the question whether certain of the 
charges upc*n which the appellants have 


been convicted can be sustained. All the 
accused were found guilty under S. 302 
read with S. 149. The common object 
alleged was to prevent Kimu from erect¬ 
ing a hut upon his own land or 
to interfere with his possession. 
If, therefore, there has been a misdirec¬ 
tion going to the question which of 
these two parties was really the ag¬ 
gressor that misdirection seems to affect 
vitally any conviction under S.149. 

There is another objection to the 
conviction under S. 149. Apparently in 
this part of the world the Courts think 
no more of killing three men in one 
charge than the accused persons are 
supposed to do of killing three men in 
one fight, and the form of charge which 
has been employed in this case can only 
be described as a charge of constructive 
multiple murder. Ib is clear that the 
proper way would be to have had three 
separate heads of charge and the law 
upon this subject was laid down in the 
case of Hadha Nath Karmakar v. 
Eviperor (7). It is, however, plain that 
the three murders were all part of the ' 
same series of transactions and ib is clear 
that three separate heads of charge could 
have been employed in the present case. 
The decision to which I have just 
referred as one in which in similar cir¬ 
cumstances this Court thought it unsafe 
to proceed upon the basis of S. 149 and 
it appears to me that unless this is a case 
where the Court will go through all the 
facts and make a new finding for itself, 
it is not a case in which it is possible for 
the Court to uphold the conviction 
against all these appellants under S. 302 
read with S. 149. I do not think that it 
is reasonable or right for us to try this- 
case on the psper-book for ourselves as 
regards that particular point. 

Having come to that finding, the next 
question is as to the consequence of this 
finding upon the other charges. Three 
of the accused have been found guilty 
under S. 302 by itself ; but if there be 
any doubt as to the spot upon which this 
fight began it is, at any rate, unsafe to- 
say that those three appellants would 
not have bad some case upon the ques¬ 
tion of private defence. It is qpite clear 
on the facts of this case that they could 
not justify committing murder in. the 
way they did under any right of private, 
defence and it is, therefore, eer^in that 

(7) A. I, rTi 922 Cal. 673=50 Cab 94, 
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they must be convicted under S. 304 (1). 
Their other convictions are set aside. 
We have considered this matter carefully 
as regards the sentence and we are of 
opinion that it would be unjust to leave 
the sentence of transportation for life 
without substantial reduction and, in our 
opinion, the proper sentence for us to 
pass upon those three appellants is the 
sentence of ten years’ rigorous imprison¬ 
ment under S. 304 (1). 

That leaves the case of Basir Haji and 
Eahimaddy who is the youngest of the 
three sons—apparently in the neighbour¬ 
hood of 18 years of age. They have 
been convicted under S. 324 and until 
•one settles the question whether there 
was some right of private defence it is 
difficult to say that the infliction of 
simple hurt may not have been justified. 
In their cases we are, therefore, faced 
with the alternatives of sending the case 
back for retrial or setting aside their 
•convictions and refusing to order a re¬ 
trial. So far as the youngest son 
Rahimaddy is concerned, as his father and 
his elder brothers were engaged together 
upon this land dispute, a reasonable 
knowledge of human nature leads one to 
suppose that he bad not very much 
chance of keeping out of it. So far as 
he is concerned, as he only inflicted a 
simple hurt, I do not find very much 
difficulty in setting aside the conviction 
against him and refusing to allow him 
to be retried. I have, however, much 
more difficulty in the case of the father 

Basir Haji who is very probably, to put 
it no higher, the main source of all the 
trouble. It is, however, I think, impor¬ 
tant to notice that if this case is tried 
again at this distance of time, and after 
two previous trials it is almost inevitable 
that the third trial would be somewhat 
unjust. The witnesses must have for¬ 
gotten much and the third trial would 
be, It seems to me, of a very difficult and 
doubtful nature. If I could have found 
any logical way of finding him guilty 
under 8. 324 I confess I should not have 
been particularly sorry ; but it seems to 
aae that there is no logical way of finding 
him guilty under S. 324 except by doing 
what I for one refuse to' do, what it 
"would be difficult to do, and what we 
ibould have to do in respect of all the 
*l)pollant8, namely, finding for ourselves 
on the paper-book who was really the 
Aggressive party and on what exact spot 


For these reasons all the convictions of 
Basir Haji and Rahimaddy will be set 
aside and, in the circumstancos, wo do 
not order a retrial. 

Duval, J.—I agree. 

Convictions set aside. 
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Cuming and Page, JJ. 

Bhaniram Rathi —Defendant 1—Ap¬ 
pellant. 

V. 

Amhica Charan Hazva and others — 
Plaintiffs—Respondents. 

Appeal No. 356 of 1924, Decided on 
26th April 1926, from the appellate 
decree of the Dt. J., 24-Perghannas, 

D/- 28th September 1923. 

(a) Civil P. C., 0. 47. B. 1— Review granted — 
Whole case need not necessarly be re-opened. 

The Court may, at it? discretion, direct the 
whole case be re-opened if it is necessary in the 
interests of j'ustice that such a course should be 
adopted ; but there is no authority for the pro¬ 
position that w'henever a review is granted on 
a particular point the whole case must be re¬ 
opened. [P, 22. C 2] 

^ (6) Civil P. C., O. 47; R. 8 — Re-hearing — 
Party is con fined to additional evidence v'hich 
formed subject-matter of review application and 
the Court ought not to allow evidence 7vhich 
should and could have been brought at the trial, 

A party is confined at the re-hearing, so far 
as additional evidence is concerned, to those 
pieces of evidence which actually formed the 
Bubj'ect-matter of the application for review. 

At the re-hearing of the case the Court ought 
to take into consideration the evidence adduced 
at the trial and the additional evidence, if duly 
proved, upon which the review was granted, and 
any relevant evidence in rebuttal of such addi¬ 
tional evidence. The Court is also entitled to 
admit evidence, even if it was available to the 

party tendering it at the time when the case was 
first heard, if the Court is of opinion that it was 
relevant to an issue raised at trial and to be re¬ 
considered fit the rc-hearing. and that the party 
tendering the evidence was prevented by Sottl'fe 
cause for which such party was not responsible 
from adducing the evidence at the trial ; or if 
the party refrained at the trial from adducing 
such evidence because in the absence of the addi¬ 
tional evidence upon which the review was 
granted it was not reasonable or necessary that 
the party should have adduced it at the trial. 
But the Court at the re-hearing ought not to 
allow a party to adduce evidence which was 
available or with reasonable diligence might 
have been procured by such party at the time of 
the trial merely in order to re-iuforce at the re¬ 
hearing of a case which the party raised or ought 
to have raised at the trial. 

[P. 23, C. 1, P. 24. C. 2] 

S. C. Matty and Aptirba Charan 
Mnkhej'jee —for Appellant. '■ ^ 

Gunada Charan Sen and Kali RinkaY 
Chakravarti —for Respondents. 
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Cuming, J. —The (acts of the case out 
of which this appeal arises are these : 
Defendant No. 1 brought a suit in the 
Small Cause Court against Defendants 
Nos. 2 to 6. He applied for attachment 
before judgment and the properties now 
in suit were attached. The Defendant 
No. 1 proceeded to sell the properties in 
suit in execution of the decree he ob¬ 
tained in his suit. 

The plaintiff in this suit tendered a 
claim which was disallowed and hence 
this suit for declaration of title and 
recovery of possession. The defence 
seems to have been that the sale to the 
plaintiff was a sham transaction. The 
Court of first instance decreed the plain¬ 
tiff’s suit in full on the 4th March 1919. 
An application for review of judgment 
was then made. The basis'of the appli¬ 
cation was that plaintiff was a man of 
straw which fact the defendant had tried 
to prove in the trial. He had now dis¬ 
covered some new and important evi¬ 
dence which he could not have discovered 
during or before the trial. This appli¬ 
cation was heard by another Judge 
Mr. Upendra Nath Biswas and he 
allowed the application for review of 

judgment on the 9th December 1919. 

He then re-heard the case and once 
more the suit was decreed. The Defen¬ 
dant No. 1 appealed to the District 
Court. The main contention in that 
Court seems to have been that the Court 
on review was bound tore-open the whole 
case. Further that the Court hearing 
the case after review had been granted 
was bound to;admit other evidence besides 
that on which the review had been 
granted. The District Court rejected 
the appeal and Defendant No. 1 has 
appealed to this Court. 

The appellant contends that the appli¬ 
cation for review having been granted 
the Court hearing the case was bound to 
re-open the whole case, and not only 
the points on which further evidence had 
been admitted. 

He contends that unless that Court 
granting the review restricts the review 
to any particular point the Court hearing 
the case on review must re-hear the 
whole case. In the present case the 
Judge who granted the review did not 
restrict the review to any particular 
point. We have been taken through a 
number of decisions, but none of them 
are authorities for the proposition that 


the learned advocate would ask us to 
accept. I will deal very briefly with* 
some of them. Sadar-ud‘din v. Ekram^ 
ud-din (l) : In that case it was con¬ 
tended that when an application for 
review had been granted the Court at 
the re-hearing is restricted to the • parti¬ 
cular ground on which the review was 
granted. The learned Judge held that' 
that was not so, but that the Court might- 
either hear the case as a whole or re¬ 
hear special points. This case, is, 'there¬ 
fore, only an authority for the proposi¬ 
tion that the Court hearing the case on 
review may re-open the whole case. 

The learned Judge referred to the case 
of Bhugioandeen Doobey v. Myna Baee 
(2) and the case of Hurbans Sahye 
Thakoor Purshad (3) where it was held 
that where a review had been granted on 
a particular ground it was open to the- 
reviewing Court to either re-hear the- 
whole case or restrict it to any particu¬ 
lar point as this Court thought fit. 

These authorities are obviously against- 
the appellant’s contention. The next- 
case is the case of Goui’ Sundar Bhou- 
mik v. Bakkal Raj Bhoumik (4), 
Mukerji, J., remarked that the view 
cannot be supported on principle that 
whenever an application for review is 
granted the entire case must necessarily 
be re-opened. The learned Judge then 
refers to a number of cases and remarks : 

These oases show that the Court may, at its 
discretion, direct the whole case be re-opened 
if it is necessary in the interest of justice that 
such a course should be adopted ; but they are 
not authorities for the propo'iition that whenever 
a review is granted on a particular point the 
whole case must be re-opened. The .case of 
Gour Krishna Sircar v. Nilmadhah Saha (5)' 
was also referred to. It cannot be said that it in 
any way supports the appellant’s contention. 

It would be idle to refer to any further 
authorities. All these authorities I have 
been referred to are against the appellant 
and he has not cited a single authority in 
his favour. In view of these dicisions tha 
point hardly called for any serious dis¬ 
cussion. Probably, so far as also as the- 
present case is concerned the point is - 
really of academic interest because looking. 
at the judgment on review of the learned. 

^_ 4 

(1) [1913] 18 0. . W. N. 22=20 I. 0. 670=19 

0. L, J. 225. 

(2) [1866] 11 M. I. A, 487=9 W. E. 23=2: 

Suther 124=2 Sar. 327 (P. 0.). 

(3) [1883] 9 Cal. 209. 

(4) [1916] 20 C. W. N. 1165=34 I. 0. 592=271 

C. L. J. 326. 

(5) A. I, B. 1923 Cal. 113. 
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Judge, I am inclined to think that he 
actually re-heard the whole case for he 
does deal with some other points speci¬ 
fically as for instance whether the kobata 
was executed with the intent to defraud. 
The evidence used in the Court of first 
instance was made evidence in the case 
and the learned Judge concluded by say¬ 
ing : “For all these reasons I fully agree 
with the judgment of my learned pre¬ 
decessor on all points, who has very ably 
and carefully dealt with all the questions 
raised in this case. 

The next ground argued by the learned 
advocate for the appellant is that the 
Court below erred in not admitting cer¬ 
tain documents at the re-trial on the 
ground that they were not mentioned at 
the time when the review was granted 
and also some that were not mentioned 
in the application for review, but were 
filed in Court pending the hearing of the 
application for the review. It seems to 
me that the Judge was quite right in re¬ 
fusing to allow any new evidence to be 
adduced except the evidence the dis¬ 
covery of which after the trial formed 
the subject-matter of the application for 
review. For the review is granted be¬ 
cause this particular evidence is new and 
important and was not within his know¬ 
ledge at the time of trial. Until he es¬ 
tablishes these facts he has no ground for 
review and the Court, before granting the 
review, must be satisfied on these facts. 
Now it is the Court granting the review 
which has to be satisfied, and it seems to 
me that it is that Court which has to 
determine whether any particular piece 
of evidence satisfies the condition of 
O 47, E. 1, To hold that it is sufficient 
after producing say one such piece of evi¬ 
dence and a review being granted on the 
strength of it that it is open to the party 
then to pqt in a large body of fresh evi¬ 
dence on the point should be most dan¬ 
gerous, I am of opinion that a party is 
oonfined at the re-hearing, so far as addi¬ 
tional evidence is concerned, to those 
pieces of evidence which actually formed 
the subject-matter of the application for 
review. To hold otherwise is to open 
wide the door to fraud and forgery. 

No other points have been argued in 
the appeal. There was a faint sugges¬ 
tion regarding 8. 53 of the Transfer of 
Property Act on the ground that the 
V tdaintiff bad notice apparently of the 
vvDafendant No. I's suit. The learned Ad¬ 
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vocate did not attempt to argue it, pro¬ 
bably for the reason that it was a ques¬ 
tion of fact and there is not the slightest 
indication that the point was taken in 
the lower appellate Court. The appeal 
must be dismissed with costs. 

Page, J. —I agree that the appeal 
should be dismissed. In this case it is 
not necessary to consider the grounds up¬ 
on which a Court ought to proceed on an 
application for a review of judgment be¬ 
ing preferred under O. 47, R. 1. For the 
purpose of this appeal it must be taken 
that the order passed by the learned Sub¬ 
ordinate Judge of Alipur on the 9th De¬ 
cember 1919, granting a review of the 
judgment of his predecessor was duly 
made in accordance with law. The ques¬ 
tion that we have to determine is whe¬ 
ther the learned Subordinate , Judge, 
when reviewing the judgment of the 4th 
March 1919, was entitled to reject cer¬ 
tain documents that were tendered by 
the party who had obtained the order of 
review upon the ground that the docu¬ 
ments were available to the party ten¬ 
dering them, and could have been pro¬ 
duced by him at the time when the 
decree was passed. 

Now, when the Court orders that a 
judgment be reviewed, the case is to be 
reheard, and “re-heard on the merits"; 
see O. 47, R. 8, and per Jenkins, C. J., in 
Vadilal v. Fiilchand (6). But what is 
meant by a re-hearing “ on the merits”? 
The learned advocate for the appellants 
contends that when a review has been 
granted there must be a re-bearing of the 
whole case de novo and that the parties 
are entitled to adduce any evidence which 
is relevant to the issues raised by the 
pleadings. If this contention is sound 
the documents in question ought ^o have 
been admitted. On l^e other hand, the 
respondent contends that when a case is 
re-heard after a review has been granted 
the Court is entitled to take into consi¬ 
deration only the evidence that was be¬ 
fore the Court at the trial, and the addi¬ 
tional evidence upon which the review 
was granted. If that be so the documents 
in suit were rightly rejected. 

1 have examined the Indian cases that 
are ad rerri' and the English decisions on 
the subject of bills of review and actions 
of review to which I have been able to 
obtain access, but I can find no direct 
authority upon the question that we are 

(6) [1906] 80 Bom. 66=7 Bom. L.'b. GW. 
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called upon to decide in this case. The 
law relating to the review of judgments 
may be collected from the following deci' 
sions: Nusseerooddeen Khan v. Indur- 
narain Chowdkry (7); Tekait Khood 
Narain Shujh v. Toolsee Roij (8); Kolee- 
moodeen Mundul v. Heerun Mimdul (9); 
Sainal Ranchod v. Dullabh Divarka (lO); 
Reasut Hossein v. Hadjee Abdoollak (11); 
Ellam V. Basheer (12): Roy Meghraj v. 
Beejoy Gobind Rurral (13); Hurbans 
Sahye v. Thakoor Pitrshad (3); Mahadnva 
Rayar v. Sappani (14); In re Appa Rao 
{lb),Vadilal-7. Fulchand (6); Sadar-ud- 
din V. Ekram-ud-din (l); Gout Sundar 
Bhoumik v. Rakhal Raj Bhoumik (4); 
Gour Krishna Sircar v. Nilmadhab (5); 
Hosking v. Terry (16); Bhugwandeen 
Doobey v. Myna Baee (2); Chhajju Bam 
V. Neki (17); Willan v. Willan (18); 
Young v. Keighly (19); Hungate v. Gos- 
cayne (20); Thomas v. Rawlings (21); 
Anderson v. Titmas (22); Boswell v. Cooks 

(23) ; and Charles Bright & Co. v. Seller 

(24) . See also Civil P. 0., O. 13, R. 2. 

The conclusion at which I have arrived, 
as the result of my investigation, is that 
at the time when an application for re¬ 
view of a judgment on the ground of the 
discovery of new and important evidence 
is before the Court it is open to the 
Court under 0. 47, R. 8 to determine 
whether the case shall be re-heard in 
part or in its entirety. In the absence 
of any special directions in that behalf 
by the Court granting the review the 
whole case is re-opened, and the Court is 
not restricted to a re-consideration of the 

(7) 5 W. R. 93=B. L. R. Sup. Vol. 367. 

(8) 15 W. R. 9. 

(9) 24 W. R. 186. 

(10) 10 B. H. C. 360. 

(11) [18763 2 Cal. 131r%3 I. A. 221=26 W. R. • 
50=3 Sar. 221 (P. C.). 

(12) [1875j 1 Cal. 184=24 W. R. 382. 

(13) 1876] 1 Cal. 197=23 W. R 438. 

(141 [1876 1 Mad. 396. 

(15) [1887] 10 Mad. 73=13 I. A. 155=4 Sar. 
755 (P. C.). 

(16) [1862] 15 Moor. P. C. 493=9 Jur. (N. S.) 
975=10 W. R. 884=7 L. T. 52. 

(17) A. I. R. 1922 P. C. 112=3 Lah. 127. 

(18) 1810] 16 Ves. 72. 

(19) [1809] 16 Ves. 348. 

(20) [1846] 2 Ph. 25=10 Jur. 625=16 L. J. Ch. 

' 382« 

(21) [1864] 34 Beav. 50=11 T,. T. 721=10 Jur 

^ (N. S.) 1192=13 W. R. 248. 

(22) [1877] 36 L. T. 711. 

(23) [1894] 6 R. 167. 

(24) 1904] i K. B. 6=52 W. R. 148=72 L. J. 
K. B, 921=20 T. L. R. 12=89 L. T. 431. . 


particular point upon which the applica¬ 
tion for a review succeeded. 

At the re-hearing of the case the Court 
ought to take into consideration the evi¬ 
dence adduced at the trial and the addi¬ 
tional evidence, if duly proved, upon 
which the review was granted, and any 
relevant evidence in rebuttal of such ad¬ 
ditional evidence. The Court is also en¬ 
titled to admit evidence, even if it was 
available to the party tendering it at the 
time when the case was first heard, if 
the Court is of opinion that it was re¬ 
levant to an issue raised at the trial and 
to be re-considered at the re-hearing, and 
that the party tendering the evidence 
was prevented by some cause for which 
such party was not responsible from ad¬ 
ducing the evidence at the trial; or if 
the party refrained at the trial from ad-j 
ducing such evidence because in the ab¬ 
sence of the additional evidence upon 
which the review was granted it was not 
reasonable or necessary that the party 
should have adduced it at the trial. But 
the Court at the re-hearing ought not to 
allow a party to adduce evidence which 
was available or with reasonable dili¬ 
gence might have been procured by such 
party at the time of the trial merely in 
order to re-inforce at the re-hearing a 
case which the party raised or ought to 
have raised at the trial. The reason for 
the restriction is to prevent the fabrica¬ 
tion of false evidence, and it is an in¬ 
variable 

rule in all the Courts, and one founded upon 
the clearest principles of reason and justice, that 
if evidence which either was in the possession of 
parties at the trial, or by proper diligence might 
have been obtained, is either not produced or has 
not been procured and the case is decided ad¬ 
versely to the side to which the evidence was 
available, no opportunity for producing that evi¬ 
dence ought to be given by granting a new trial. 

If this were permitted it is obvious that parties 
might endeavour to obtain the determination of • 
their case upon the least amount of evidence, re¬ 
serving the right, if they failed, to have the case 
re-tried upon additional evidence which was all 
the time within their power: [Per Lord Chelms¬ 
ford in Shedden v. Patrick 26].; 

Applying the above tests to the 
documents in question, I think that 
they were rightly rejected by the learned 
Judges in the lower Courts; and I am of 
opinion that the appeal fails and should 
be dismissed. 

Appeal dismissed. 

# % 

4 

___ I 


(25) 1 Scottish Appeals 545. 





1§27 Mt. KHATERUNNESSA BtBI V. 

^ A. I. R. 1927 Calcutta 25 

Coming and Page, JJ. 

Mt. Khayerunnessa ‘ Bihi and another 
—Plaintiffs—Appellants. 

V. 

Fazar Ali Sarkar B^Tid others —Defen¬ 
dants—Bespondents. 

Appeal No. 57 of 1924, Decided on 25th 
May 1926, from appellate decree of the 
6th Sub-J., Dacca, D/- 9th Juno 1923. 

Landlord and tenant—Landlord is not en¬ 
titled to recognize only such tenants as are re¬ 
corded in kis sherista and ignore others recorded 
in the record-of-rights — Rent-decree against 
former only—Sale does not pass latter's interest. 

It is not the law that a landlord in every case is 
entitled to regard as his tenants only those per¬ 
sons whose names are recorded as such in his 
sherista, and to disregard the interest of co- 
sharer tenants whose names are not so recorded, 
but are recorded in record-of-rights. Whe¬ 
ther or not he may do so depends upon the 
circumstances of each ca^. [P 27, C 1} 

There is no law which renders it obligatory 
upon the tenants who are not tenure-holders to 
get their names recorded in the.landlord’s sher¬ 
ista and, therefore, a sale of a jote in execution 
of a decree for rent obtained against recorded 
tenant only does not pass the interest of other 
tenants not made parties. [P 26. 0 1; P 27, C 1] 

Prakash Ghandra Pakrasi —for Appel¬ 
lants. 

Suresh Chandra Talukdar and Amulya 
Charan Sen —for Respondents. 

Cunning, J. —In the suit out of which 
this appeal has arisen the plaintiff sued 
to recover khas possession of some three 
plots of^ land set forth in the schedule to 
the plaint after declaration of her title 
thereto. Her case was that the lands in 
suit together with some other lands 
formed the raiyati jote of one Arashali 
Prodhan who was the great-grandfather 
of the plaintiff. Arashali died leaving 
behind him four eons, Manik, Baramdi, 
Nandoo and Souaulla. Nandoo and 
Bonaulla died childless and so the jote 
came into possession of the plaintiff's 
grandfather Manik and his brother 
Baramdi. Manik died and was succeeded 
by his son Azim. There was a private 
partition between Baramdi and Azim by 
^ich Azim got possession of the three 
disputed plots of land whereas Baramdi 
got the other plots. On the death of the 
plaintiff's father Azim the plaintiff came 
Into possession as heir and was in pos- 
wnion of the disputed lands till Bhadra 
1896 when she was dispossessed by the 
dafendants and hence this suit. 
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Defendants Nos. 1 to G contested the 
suit. Their contention first of all was 
that the plaintiff had no title to the 
land because Azim predeceased his father 
Manik. Further they alleged that the 
holding in question was sold in execu¬ 
tion of a decree for rent obtained against 
Baramdi and that as Baramdi was the 
only recorded tenant in the landlord’s 
sherista the entire holding passed and 
this holding was purchased by Defendant 
No. 1 Pazaruddin. There was also a 
further plea of the bar of limitation. 

The learned Munsif found in favour of 
the plaintiff and gave her a decree for 
khas possession of Survey Plots Nos. 1043 
and 1045 and of the eastern and southern 
one pakhi of Survey Plot No. 1044. He 
further ordered that she would possess 
these plots exclusively in her 4 annas 
share in the entire jote. The learned 
Munsif also found that Azim did not pre¬ 
decease his father Manik. He further 
found that the suit was not barred by 
limitation. The defendants appealed to 
the District Court and the learned Sub¬ 
ordinate Judge who liad heard the ap¬ 
peal held that Azim did nob predecease 
Manik. He, therefore, held that the 
plaintiff had title to the land. He, how 
ever, held that the decree in execution 
of which the property was purchased by 
Pazaruddin was a rent-decree and by 
this decree the holding itself passed. In 
this view of the case he decreed the ap¬ 
peal and entirely dismissed the uiain- 
tiff’s suit. 

The plaintiff has appealed to this 
Court. On her behalf Mr. Paki’asi con¬ 
tends first of all that the decree in 
execution of which Pazaruddin purchased 
the property was not a rent-decree as 
contemplated by the Bengal Tenancy 
Act, but was merely a money-decree and 
that nothing more passed by the sale 
than the right, title and interest of 
Baramdi the other co-sharer. That the 
plaintiff's 4 annas share did not pass by 
the sale. In support of hia contention 
he relies on the evidence of the record- 
of-rights in which the plaintiff is shown 
aa the holder of 4-annas share in this 
holding. Mr. Pakrasi contends that i? 
is not sufficient that the landlord should 
bring a suit against the recorded tenant 
only. If it is within bis knowledge, and, 
the learned vakil contends that it was 
within his knowledge that there are 
other cosbarers in the holding it is not 
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suflScient for him to bring the suit against 
the recorded tenants only but he must 
bring the suit against all the tenants. 
Mr. Talukdar who appears for the res¬ 
pondents contends that it is sufficient for 
the landord in order to obtain a decree 
for rent to bring his suit against the re¬ 
corded tenant only. He contends that 
the other tenants would be estopped 
from setting up their title having al¬ 
lowed the recorded tenant to hold him¬ 
self out as the sole owner of the tenancy. 

In support of his contention he has re¬ 
ferred us to the case of Pi'ofulla Kumar 
Sen V. Salimullah Bahadur (1). Looking 
at the facts of that case I do not think it 
can really be considered as an authority 
for the proposition that Mr. Talukdar 
would ask us to accept. The facts of 
that case are these : One of the tenants 
of the holding for 17 years never at¬ 
tempted to get his name registered in 
the landlord’s sherista. He never as¬ 
serted his right as a tenant and had 
never paid any rent. In those particu¬ 
lar circumstances the learned Judges 
held that in such a case he was not en¬ 
titled to recover possession of his share 
in the tenancy. In that particular case 
^he whole tenure had passed by a sale 
in execution of a decree against only the 
recorded tenant. On ‘the other hand, 
we have the case of Ashok Bhuiyan v. 
Karim Bepari (2) on which Mr. Pakrasi 
relies where the learned Judges held 
that there was no law which rendered 
it obligatory upon the tenants who were 
not tenure-holders to get their names 
recorded in the landlord’s sherista and, 
therefore, a sale of a jote in execution of 
a decree for rent obtained against the 
recorded tenant only did not pass the 
interest of a tenant whose name was not 
recorded in the landlord’s sherista. Fur¬ 
ther in the case of Jagattara Dassya v. 
Daulati Bewa (3) having special refer¬ 
ence to page 80 (of 37 C-) the learned 
Judges remarked as follows : 

He is also, we think, mistaken in saying that 
the case of Bajani Eant Quito v. Srimutty^XJdr 
Bibi (4) ‘ enunciates the principle that the land¬ 
lord is not bound to look beyond his record.* 
The question under the present law is always 
one of fact, whether the recorded tenant repre¬ 
sents the holding or not, 



:i9i9] 

28 0. W. N. 590=52 I. C. 304. 
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9 0. W. N. 843. 

(3) 

1910' 

37 Cal. 75=21. C. 695=13 C. W. N. 
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(4) [1902] 7 C. W. N. 170. 


In the present case the landlord had 
only to look to the record-of-rights to 
see that Baramdi was not the sole tenant 
of the holding but that the plaintiff had 
an interest to the extent of 4 annas. In 
the present case, therefore, we are of 
opinion that the landlord was not en¬ 
titled only to sue Baramdi and that in 
order to obtain a rent-decree as contem¬ 
plated by the Bengal Tenancy Act he 
was bound to have included the name of 
the plaintiff whose name appears in the 
Settlement Eecord which information 
was available to the. landlord himself. 
We are, therefore, of opinion that the 
decree in execution of which Fazaruddin 
purchased the property was not a rent- 
decree and that nothing more passed by 
the sale excepting the right, title and 
interest of Baramdi and that the interest 
of the plaintiff did not pass. 

Mr. Talukdar has raised an objection 
that if we find against him and hold that 
the decree under which Fazaruddin pur¬ 
chased was not a rent-decree the plaintiff 
or rather her representatives-in-interesb 
for she is now dead, are not entitled to- 
khas possession. His contention is as 
follows: Khayerunnessa, the plaintiff^ 
died during the pendency of the appeal 
and under the order of the Court her 
mother and her husband were substi¬ 
tuted as her legal representatives. 
Mr. Talukdar contends that these tw'o 
persons are not her only legal represen¬ 
tatives but that there are two uncles 
by the name of Nazir Mohammad Paloan 
and Ahadi Paloan and in support of this 
contention has filed an affidavit. Now 
it would appear from the record that on 
the 5th March an application was made 
by the heirs of the deceased appellant 
Khyerunnessa, namely, her mother and 
her husband, for the substitution of their 
names in her place and this substitution 
was allowed. In accordance with the 
practice of this Court this substitution 
was made without notice to the respon¬ 
dents. Be that as it may this substitu¬ 
tion would be considered as binding un¬ 
less it is set aside by a proper and ap¬ 
propriate order. It was open to the 
respondents to have moved this Court to 
vacate this order on the ground that 
there were other heirs of Khayerunnessa 
who would be entitled to be substituted. 
Not, however, having done this, this order 
must be held as binding so far as this 
appeal is concerned. 
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Tbe result, therefore, is, the appeal 
must succeed. The decree of the lower 
appellate Court is'set aside and that of 
the trial Court restored. The appel¬ 
lants are entitled to their costs both here 
^nd in the lower appellate Court. 

Page, J .—I agree. It is not the law 

that a landlord in every case is entitled 
to regard as his tenants only those per¬ 
sons whose names are recorded as such 
in his sherista, and to disregard the 
interest of co-sharer tenants whose names 
are not so recorded. Whether or not ha 
may do so depends upon the circum¬ 
stances of each case. It often happens, of 
course, that co-sharer tenants permit one 
of the co-sharers to represent them all 
visa vis the landlord with respect to the 
tenure, and allow his name to be re¬ 
corded as representing the interest of all 
the co-sharers. In such a case, no doubt, 
the landlord is entitled to regard the re¬ 
corded tenant as the sole person to 
whom he need apply for the rent due, as 
representing the tenure. It is a ques¬ 
tion of fact in each case. Under the 
circumstances of this case I agree that 
the plaintiff’s interest in the tenure did 
not pass by the sale. 

Appeal allowed. 
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Gbeaves and Panton, JJ. 

Sm. Bkaba Sundari —defendant—Ap¬ 
pellant. 

V. 

Bam Kamal Plaintiff — Bos- 

pondent. 

Appeal No. 1032 of 1923, Decided on 
18th November 1925, from the appellate 
decree of the Dist. J., Noakhali, D/- 18th 
December 1922. 


Greaves, J. —This is an appeal by 
the defendant in a mortgage suit. The 
mortgage bond was executed by the de¬ 
fendant’s husband, who has died and the 
defence taken was that the mortgage had 
been discharged by a payment of the 
principal sum of Bs. 100 which was due 
thereon and that the interest which was 
due has been remitted by the plaintiff’. 
The first Court dismissed the suit accept¬ 
ing the story of the defendant but the 
lower appellate Court has decreed the 
suit for what remained due on the mort¬ 
gage holding that the evidence tendered 
by the defendant to show satisfaction by 
payment of Bs. 100 and by remission of 
the interest was not admissible having 
regard to the provisions of the Indian 
Evidence Act. In our opinion, the evi¬ 
dence is admissible to show satisfaction, 
of the mortgage in the manner alleged by 
the defendant. Wo have been referred 
to two decisions, one of the Bombay 
High Court in Jariannath v. Shankar (1), 
and the other in G. P. Mallappa v. Ma- 
tun Naga Chettg (2). There is no doubt 
that the decision in Jagannath v. Shan¬ 
kar (1) supports the view taken by tho 
learned District Judge, namely, that the 
evidence tendered by tho defendant on 
this point was not admissible. But sit¬ 
ting recently with Mr. Justice B. B. 
Ghose I had an occasion to consider tho 
Bombay decision and the view we arrived 
at was that despite that decision it was 
open to the mortgagor to prove that the 
mortgage had been satisfied not merely 
by payment in full of tho amount which 
was due thereon but by jiart payment 
and remission of the balance. That case 
is not reported and unfortunately wo 
have not been able to refer to it. But I 
still adhere to the View expressed therein 
and this being so, we think that tho 
learned District Judge was wrong in 
holding that the evidence tendered by the 
defendant was not admissible. 


♦ Evidence Act, 8, 92— Mortgage enit — Mort¬ 
gagor can prove SiUiBfaction by part-payment and 
remission oj balance. 

In a mortgage suit it is open to the mortgagor 
to prove that the mortgage bar been satisfied not 
merely by payment in full of the amount due 
thereon but by i»rt payment and romiMion of 
mW balance * 44 Born. 6fi, Dies. from. 
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Chandra Sen and Jitendra 
Mrnmar Sen Oupia —for Appellant. 
Qunada Oharan Sen and Nagendra 
aflt Beta—for BeeDondent. 



The result is that the decree of tho 
lower appellate Court is set aside ,and 
the case is sent back to that Court in 
order that tbe learned Judge in that 
Court may arrive at a decision after con- 
eidering the evidence given by the defen¬ 
dant as to the satisfaction of tbe mort- 

(1) U95WJ 44 Bom. 65=^64 I.C. 689=22 Bom. 
L.R. 39. 

(2) [19183 42 Mad. 41=35 M.L.J. 655=8 L 
W. 522=48 I. C. 158=(1918) M. W. N. 
719. 
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gage by payment of Rs. 100 and remis¬ 
sion of the interest dne on the mortgage 
and may finally dispose of the appeal. 
Costs of this appeal will abide the 
result. 

Panton, J. —I agree. 

Case remanded. 
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Mukerji and G. N. Roy, JJ. 

Bam Das Shtgh 2 ind others —Accused 
Petitioners. 

V. 

Empero) —Opposite Party. 

Criminal Revision Ko. 635 of 1926, 
Decided on 13th August 1926, from the 
order of the Addl. Presy. Mag., Calcutta, 
D/- 21st June 1926. 

iii Penal Code, S. 188— Promulgation of order 
ts not sufficient—Accused must be proved to have 
knowledge of the order. 

Section 188 requires that it should not merely 
be proved that there was an order which was duly 
promulgated under S. 134, Criminal P. C., but 
also that the accused person who is going to be 
convicted under the section was aware of it. 
The promulgation of the order is not sufficient to 
establish this knowledge: 22 Cr. L. J. 725, 
Foil [P. 28, C. 2} 

Sures Chandra Taluqdar and Maheiidra 
Kximar Ghose —for Petitioners. 

Manindra Nath Banerjee —for the 
Crown. 

Judgment.—The petitioners, w’ho are 
five in number, have been convicted by 
the Additional Presidency Magistrate of 
Calcutta under S. 188 of the I. P. 0. 
The charge against the petitioners was 
that they had disobeyed an order which 
was passed under S. 144 of the Code of 
Criminal Procedure by the Chief Presi¬ 
dency Magistrate on the 4th April 1926. 
The order directed the public generally 
not to assemble or proceed in parties of 
more than 5 in number when frequenting 
streets and public places of Calcutta 
within a certain specified area. That the 
petitioners violated this order is clear 
from the finding of the learned Additional 
Presidency Magistrate. To convict the 
petitioners under S. 188 of the Indian 
P. 0., however, it is necessary that it 
should be established that the p'etitioners 
knew that there was such an order which 
prevented them from assembling or pro¬ 
ceeding in groups of more than five as 
referred to in the order. As regards this 
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the learned Chief Presidency Magistrate 
held that there was a prefer promulgation 
of this order in accordance with the pro¬ 
visions of S. 134, Cl. (2) of the Code of 
Criminal Procedure. 'The learned Magis¬ 
trate was also of opinion that because 
such a promulgation has been proved it 
was not open to the petitioners to plead 
ignorance of the contents of the order. 
In my opinion the learned Magistrate 
was not right in the view that he has 
taken of the matter. S. 188 of the 
I. P. 0., requires that it should not merely 
be proved that there was an order which 
was duly promulgated but that also that 
the accused person who is going to be 
convicted under the section was aware of 
it. That the promulgation is not suffi¬ 
cient to establish this knowledge has been 
held by the Lahore High Court in the 
case of Emperor v. Abdulla (l). In that 
case the learned Judges observed that it 
is the duty of the prosecution in a case 
under S. 188 of the I. P. 0. to prove 
by positive evidence that the accused had 
knowledge of the order with the dis¬ 
obedience of which he is charged and 
that a proof of general notification pro¬ 
mulgating the order does not satisfy the 
requirements of the section. With this 
observation of the learned Judges I 
entirely agree. It is true that it was 
open to the learned Magistrate to take 
into consideration the facts and circum¬ 
stances of the case including the fact that 
the petitioners lived at the place where 
according to the police officer the order 
was duly promulgated in accordance with 
the provisions of S. 134, Cl. (2) and to 
come to a finding that the petitioners 
individually had knowledge of the 
order itself. The learned Magistrate, 
however, has not thought fit to draw any 
such inference from the facts and circum¬ 
stances of the case; and the materials 
that have been placed before us by the 
learned vakil for the Crown in this rule 
cldo not satisfy us that in point of fact it 
Imay be held with any degree of certainty 
I that the petitioners had any such 
'knowledge. For these reasons we are of 
opinion that one of the cardinal elements 
necessary to justify a conviction under 
S. 188 has not been established and that 
the petitioner’s conviction under that 
section should accordingly be set aside. ' 
In the result, we make the Rule 
a bsolute, set asi de the conviction of the 
(1) [1921] 22 Cr. L. L 705—63 I. 0 . 865. 
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^^^iq^ers under S. 188 of the I. P. 
.O.^Tiind the sentences that have been 
'pa88e4 on them all and direct that the 
petitioners be acquitted and discharged. 

^Itule made absolute : Accused acquitted. 
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Cuming and B. B. Ghose, JJ. 

Rebati Mohun Das and anothey —Ap¬ 
pellants. 

V. 

Alauddin Ahammed Chowdhury and 
others —Respondents. 

Appeal No. 312 of 1924, Decided on 
22nd December 1925, from the appellate 
order of the Dist. J., Dacca, D/- 29th May 
1924. 

s{< (a) Ijimitation Act,' Art. 182— Un:ertijied 
payment does not give fresh start for 
tlon. 

An uncertified payment does not give a fresh 
starting point to the limitation : 40 Cal. 22 and 


had been done and not an application to 
the Court to do something. However, so 
far as the present appeal is concerned it 
is not necessary to decide this point. It 
may be taken for the purpose of this ap¬ 
peal that certification of payment on the 
22nd December 1918 was a step-in-aid of 
execution. The appellant then alleges 
that further ptiyments were made on the 
17th April 1919, and the 13th April 
1922. These payments were not certi¬ 
fied to the Court. On the 19th July 
1922, he applied for execution of the 
decree. 

Both the lower Courts have found 
that this application was time barred as 
it was not made within three years of 
the last steps in aid of the execution, 
namely, the certification of payment made 
on the 22nd December 1918. 

The learned vakil who has appeared 
for the appellants would seem to argue 
that the uncertified payment made on the 
17th April 1919, was within throe years 
of the 22nd December 1918, the date of 


43 Cal. 207, Doubted and Dlst. [P 29 C 2] 

(6) Limitation Act, Art. 182 — Certifica¬ 
tion Is not a step-in-aid {obiter). 

{Obiter) Per Cuming, J. —A certification of 
payment by a judgment-debtor iS'HOt an appli¬ 
cation to the Court to take some step-in-aid of 
execution. It is merely a statement to the 
Court that something had been done and not an 
application to the Court to do something. 

CP 29 C 1] 

Bajendra Chandra Guha — for Appel¬ 
lants. 

Asita Ranjan Ghose — for Respon¬ 
dents. 


Cuming J, —The facts of the case out 
of which this appeal arises are as fol¬ 
lows : The present appellant obtained a 
decree against the respondents on the 
16th of July 1916. Certain payments 
were made towards the satisfaction of the 
decree on the 29th of November 1916, 
8rd October 1917, and 22nd December 
1918, and these payments were certified 
to the Court. It has been held that 
certification of payment to the Court is a 
step in aid of execution so as to save 
limitation under the provisions of Art. 
182, Bub"Gl. (5) of the Limitation Act. 
Bpeaking for myself I feel considerable 
Idiffioulty in holding that a certification 
krf payment by a judgment-debtor is an 
Wpphoation to the Court - to take some 
piep in aid of execution. Speaking for 
I should look upon it as merely a 
ftilement to the Court that something 


the last certified payment and that the 
uncertified payment made on the 13th 
April 1922, was within three years of the 
uncertified payment of the I7tli April 
1919, and that the application for exe¬ 
cution made on the 17tli July 1922, was 
within three yearjs of the uncertified pay¬ 
ment of the 13th April 1922, and that 
this would save limitation. He would 
contend that each of these uncertified 
payments gave a fresh starting point to 
the limitation and in support of his con¬ 
tention he would rely upon the cases of 
Jatindra Kumar Das v. Garjan Chandra 
Pal (1) and Eusuff Zevian Sarkar v. 
Sanchia Lai (2). At most those decisions 
would support the proposition that if a 
payment bo made although uncertified 
within three years of the last eortified 
payment and that this payment was it¬ 
self certified within three years of the 
date of payment it would save limitation. 
With great respect to the learned Judges 
I have considerable difficulty in accept¬ 
ing the correctness of this decision. How¬ 
ever, the principle laid down in those 
cases obviously does not apply to the 
present case, because admittedly the pay¬ 
ment of the I7th April 1919, was not 
certified to the Court within three years 
of the date of payment and the payment 

^(TriT919r46"cHr22^4^Da 903. 

(2) [1916] 4$ Cal. 207=23 C.L.J. 390=34 I.C. 

G0C=20 C.W.N. 272. 
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vof the 13th April 1922, was not made 
within three years of the date of the last 
certified payment. It is therefore clear 
that the judgment of the lower appellate 
Court is right and that the application 
for execution is bai*red by limitation. 

The appeal, therefore, fails and must be 
dismissed with costs. Hearing free three 
gold mohurs. 

B. B. Chose, J .—I agree that the 
appeal should be dismissed on the finding 
of the lower appellate Court that the 
•payments of the 17th April 1919, and 
13th April 1922, were not certified. The 
application of the 19th July 1922, for 
certifying the payment made on the 
13th April 1922 would not save limita¬ 
tion. 

Appeal dismissed. 
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Cuming and Page, JJ. 

Ahdul Qafur Chaudkury and another 
‘ —Defendants—Appellants. 

V. 

Ahdul Jabbar Mia B.nd others —Plain¬ 
tiff — Pro forma Defendants—Respon¬ 
dents. 

Appeal No. 170 of 1924, Decided on 
16th March 1926, from the appellate 
decree of the 1st Sub-J., Bakarganj, 
D/- loth September 1923. 

(а) Limitation Act, Art. 120— Entry .in—Suit 
for declaration that entry is wrong—Limitation 
.runs from date of final publication. 

In a suit for declaration that an entry in the 
Record of Rights is wrong, limitation runs from 
the date of the final publication of the Record 
of Rights : 23 C. W, N. 883, Bel. on, [P 31, C 1] 

(б) Civil P, C., S. 100— Limitation, 

' Limitation is a mixed question of law and 
fact. [P 31, C 2] 

(c) Limitation Act, Arts. 120 and 144— Suit 
for declaration of title and confirmation of 
possession—No allegation as to disturbaTice of 
possession by defendants—Cause of action being 
erroneous entry in Becord of Bights—Suit is gov¬ 
erned by Art. 120 and not Art. 144. 

Where in a suit for a declaration of title and 
confirmation of possession the plaintiff does 
not allege that his possession has l^n disturbed 
.or threatened by the defendants and the cause 
of action was for the declaration that the entry 
in the Record of Rights was erroneous, Art. 120 
end not Art, 144 applies. [p 32 , C 1 ] 

(d) Limitation—Duty of Court, 

A Court is bound to see whether a plaintiff 
has brought his suit within the statutory period 

io limitationDE^AXTMENT OF LAWT 

library 


Sarat Chandra ' Boy Chowdhury and 
Sures Chandra Talukdar —for Appellants. 

Jogesh Chandra Boy and Probodh 
Chandra Kar —for Respondents. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiff prayed 
for a declaration of his zemindari 
title to four-annas share in the land 
described in the khatian mentioned in 
the plaint ; that his possession thereto 
may be confirmed; and that the settlement 
khatian might be declared wrong and 
fraudulent. There was a further prayer 
that if the Court found that the plaintiff 
was out of possession, then possession of 
the said lands might be given to the 
plaintiff after declaration of title. His 
allegations in the plaint were that dur¬ 
ing the last Settlement operations, which 
took place in 1907, the lands in suit were 
recorded in the name of the principal 
defendants either through the fraud of 
the principal defendants or through the 
mistake of the Survey Amin, but that 
the lands were still in his possession. He 
then proceeded to state that the lands 
being at a great distance from his house, 
and near to the house of the principal 
defendants, the father of the principal 
defendants was entrusted with the task 
of recording ; and on account of their 
fraud the plaintiff could not know any¬ 
thing of the said record, and that he 
came to know of the incorrect entry in 
the Record of Rights in Falgoon 1323 
B. S., corresponding to February 1919. 
The case of the defendants was that 
they were tenants in respect of the 
lands under the plaintiff and that they 
had been in possession for more than 12 
years. The first Court dismissed the 
plaintiff’s suit holding that the plaintiff 
was not in possession and that the De- 
lendants Nos. 1 and 2 were in possession. 
He disallowed the plaintiff's prayer for 
khas possession on the ground that he 
had not been in possession within 12 
years prior to the institution of the suit. 
He, therefore, held that the plaintiff’s 
suit was barred by limitation. 

On appeal this finding was reversed 
by the District Court. The District 
Court found that the plaintiff was still 
in possession and that defendants have 
never to the knowledge of the plaintiff 
asserted their adverse title and possessed 
the disputed lands for more than 12 
years prior to the suit. He, therefore 
found that there was no compieto oustep 
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Wd tluMf the snit was not time barred 
' by the 12 years' rule and he decreed the 
plaintiff’s snit in full with costs. 

Defendants Nos. 1 and 2 have ap- 
pealed* to this Court. It is contended on 
their behalf that the plaintiff’s suit is 
barred by limitation. Mr. Eoy' Choud- 
hury, who has appeardB for them, con¬ 
tends that Art. 120 and not Art. 144, 
which is apparently the article applied 
by the lower appellate Court, is the 
Article that applies. He then contends, 
that limitation runs from the date of 
the final publication of the Record of 
Rights ; that the final publication was in 
1907 and hence the suit is clearly barred 
by limitation. In support of his con¬ 
tention he has relied on the decision in 
the case of Bajani Nath Pramanik v. 
Jdanaram Mandat (1). Mr. Roy Chow- 
dhury contends that the period of limita¬ 
tion must run from the date of the 
publication of the Record of Rights as 
there is no allegation in the plaint that 
the plaintiff's possession has in any way 
been disturbed by the defendants. Hence 
the only cause of action is the incorrect 
entry in the Record of Rights. The 
decision to which he has referred us 
undoubtedly lends support to the con¬ 
tention of the learned advocate. The 
facts of that case were very similar to 
those of the present case. In that case 
it was also pointed out that the plaintiff 
did not allege that his possession had 
been in any way disturbed or threatened 
to be disturbed by the defendant. It is 
<)uite clear from the plaint in the present 
case that the plaintiff bases his cause of 
action on the Record of Bights and on 
nothing else. There is no suggestion 
anywhere in the plaint that his posses¬ 
sion has been in any way threatened or 
disturbed by the defendants. Therefore 
bis only cause of action is this 
■entry in the Record of Rights. If 
' hi8 cause of action dates from the date 
of the final publication of the Record of 
Rights then it is quite clear that the suit 
is barred by limitation. 

In the plaint, however,' there is an 
■allegation that the plaintiff has been 
^pt out of knowledge of the entry in the 
Record of Rights by the fraud of the 
4®^®ndant8. It does not appear that the 
was ever considered from this 
L^ andpoint by either of the Courts below. 
iB3le le arned advocate who appeara for 
0919] » 0. W. W. 888=68 I, 0. 968. 


the plaintiff-respondents contends that 
it is not open to appellant now for the 
first time in second appeal to raise this 
question of limitation. It seems to me,, 
however, that this question of limitation) 
is a mixed question of law and fact : the/ 
case made out really by the plaintiff in 
the plaint was that his cause of action 
dated from the Record of Rights and 
that he had been kept out of his know¬ 
ledge of the incorrect entry by the fraud 
of the defendant and the Court was 
bound to see whether he had brought 
his suit within the statutory period. 
Admittedly the plaintiff must bring his 
suit within the statutory period of 
limitation. As far as I can see neither of 
the Courts below has approched the case 
from this point of view. It will, therefore, 
be necesssary for the case to be remanded 
to the lower Court to decide whether the 
plaintiff was kept out of knowledge of 
this entry in the Record of Rights by the! 
fraud of the defendants until a date! 
within the statutory period. If he finds 
that the plaintiff was so kept out of 
knowledge of the entry in the Record of 
Rights by the fraud of the defendants he 
will then hold that the suit is not barred] 
by limitation and he will decree the 
appeal and the suit because all the other 
findings in his judgment are in favour of 
the plaintiff. If, on the contrary, he finds 
that the plaintiff was not kept out of 
his knowledge of the entry in the Re¬ 
cord of Rights by the fraud of the defen¬ 
dants he will dismiss the appeal and dis¬ 
miss the suit as being barred by limita¬ 
tion. 

Costs of this appeal will abide the 
final result. 

Page. J .—I regret that this remand 
is necessary because in my opinion it is 
due merely to defective pleadings on be¬ 
half of the plaintiff. If the plaintiff had 
set out in the plaint that he desired a 
declaration of title and confirmation of 
possession because the defendants were 
denying his title or disturbing or threat¬ 
ening to disturb his possession, 1 sliotild 
not have consented to the remand being 
made. It is patent to my mind both 
from the written statement and the 
course which the proceeding took that in 
point of fact Defendants Nos. 1 and 2 
were claiming to be tenants and the lower 
appellate Court has found that they ad¬ 
duced a forged pattah in support of their 
claim. On the other hand an owner of 
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property is not entitled to launch pro¬ 
ceedings for a declaratory decree merely 
for caprice or because it may be that he 
enjoys litigation. He must bring himself 
within the provisions of the Specific 
Belief Act in a case such as the present 
one. Now, in his plaint the plaintiff 
does not allege that his i^osses- 
sion has been disturbed or threatened by 
Ithe defendants. Upon the defect in the 
pleadings, although, as I have stated, in 
my view there is no substance in the 
point, it appears, having regard to the 
terms of the plaint alone, that the plain¬ 
tiffs’s real cause of action was for a 
declaration that the entry in the Eecord 
of Bights was erroneous. If that is so 
there is authority for the view that Art. 
120 of the Limitation Act would apply. 
But the plaintiff alleges that the entry 
was fraudulently made by the father of 
Defendants Nos. 1 and 2 and that he 
actually became aware of this fraudulent 
entry at a later date, which, if made out, 
would entitle him to maintain the suit. 
I consent, therefore, to the remand being 
made in the terms and for the purpose 
which my learned brother has stated. 

Case remanded. 
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Greaves and Mukerji, JJ. 

Gangadas Seal and another —Insol¬ 
vents—Appellants. 

V. 

Percival and others —Bespondents. 

Appeals Nos. 36 to 39 of 1926, Decided 
on 17th March 1926, from the orders of 
the Dist. J., Chittagong, D/- 24th Novem¬ 
ber 1925. 

Provincial Insolvency Act (1920), S. 24 (2)— 
Sub’S. (2) Is mandatory—Failure to examine 
vitiates order of adjudication. 

Sub-Section (2) is mandatory and if the debtors 
are present in Court, there is an obligation on 
the Court to examine them aud failure to do so 
would vitiate the order of adjudication. 

[P 33, C 1] 

Nripendra Chandra Das —for Appel¬ 
lants. 

Narendra Kumar Das —for Bespon¬ 
dents. 

Greaves, J.—These four appeals arise 
out of adjudication orders passed in in¬ 
solvency by the District Judge of Chitta¬ 
gong on the 24th November last. Appeals 


Nos. 36 and 39 are appeals by one Ganga* 
das Seal who was adjudicated on the 
24th November 1925; Appeals Nos. 37 
and 38 are appeals by Gurudas Seal wha 
was adjudicated on the same date. The 
adjudications were made at the instance 
of the creditors. It appears that Ganga¬ 
das, Gurudas, and Hara Gobinda were 
joint in estate and they carried on, as 
members of a joint Hindu family, a cer¬ 
tain business. They had incurred debts; 
and on the 7th of September 1923 an 
application was made to the Court for 
the adjudication of Gangadas, Gurudas 
and Hara Gobinda, the applications for 
adjudication of all the three being in¬ 
cluded in the same petition. It was held 
that no adjudication order could be made 
under the circumstances on one petition ; 
and accordingly the names of Gurudas 
and Hara Gobinda were struck out and 
the petition of the 7th September 1923 
proceeded as against Gangadas alone. On 
the 29th September 1923 an application 
was made for adjudication of Gurudas 
and it is to this application that Appeal 
No. 37 relates. The acts of insolvency 
alleged were with regard to two transfers, 
dated the 9th June 1923> and the 23rd 
August 1923. On the 6th of October 
1923 a petition was presented for adjudi¬ 
cation of Gurudas Seal. Appeal No. 38 
arises out of this petition. On the 8th 
October 1923 an application was made 
for adjudication of Gangadas and Appeal 
No. 39 arises out of the adjudication order 
made on this pettion. 

Five points are urged before ns in these 
appeals. It is said first of all that except 
as regards the petition of the 7th Septem¬ 
ber 1923, which now relates to Gangadas 
alone, the applications are barred by 
limitation, because they were made more 
than three months after the acts of insol¬ 
vency alleged or rather the act of insol¬ 
vency relating, to the transfer of the 9tb 
June 1923. Secondly, it is said that all 
the four adjudication orders are vitiated 
by the failure of the Court to examine 
the debtors under the provisions of S. 24^ 
sub’S. (2) of the Provincial Insolvency 
Act. Thirdly, it is said that the adjudi¬ 
cation orders are bad, because the period 
of discharge is not specified in the order 
in accordance with the directions given, 
in S. 27 of the Act. Fourthly, it is said 
that there was no finding that the debtors 
were unable to pay their debts; and 
fifthly, it is said that the petitioners for 
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adjudioafeioa in a peals Kos. S8 and 39 
were not present and, therefore, the ad¬ 
judication orders are bad on that ground. 

I shall deal first with Appeal No. 36. 
Here no question of limitation arises, as 
one of the acts of insolvency alleged, the 
transfer of 9th June, was within three 
months of the presentation of the peti¬ 
tion. So far as the question of discharge 
is concerned, there is nothing in this as 
the time has subsequently been fixed for 
applying for the discharge. There is 
nothing in the point with regard to the 
proof of inability to pay debts, as oral 
evidence was given with regard to this 
and no cross-examination was directed 
against this evidence ; and there is noth¬ 
ing, I think, in the last point, because 
there was evidence before the Court apart 
from that of the petitioners which would 
justify the Court in making the adjudica¬ 
tion order. The only difficulty then is 
with regard to the failure to examine the 
debtors under the provisions of S. 24 
sub-S. (2). This is mandatory; for the* 
sub-section provides that the Court shall 
examine the debtors if they are present 
and 8ub-S. (4) provides that a memoran¬ 
dum of the substance of debtors’ examina¬ 
tion shall he made by the Judge and shall 
form part of the record of the case. 
Prima facie, therefore, the obligation to 
examine tlie debtors if they are present 
is mandatory ; and the failure to do so 
prima facie would vitiate the order of 
adjudication. But it is said that this is 
a provision inserted in the interest of the 
creditors and that it is only for them to 
complain and not the debtor if he is not 

examined. 


We were referred to the provisions of 
8. 360 of the old Civil P. C., and to the 
case of Qouri Kant Burman v. Datnodar 
Das Burman (l) as an authority for the 
contention put forward on behalf of the 


iff 




respondent. I do not think, liowover, 
that that case or 8. o50 of tho old Code 
is of any assistance to us. 8. 350 occurs 
jri a chapter of the old Code headed 
Insolvent Judgment-debtor”, and 8 . 350 
is a section which stands by itself ; and 
jlearly, therefore, it was open to tlie 
Cteurt to hold that S. only applies to 
the judgment-debtor himself making tho 
"♦l^lication and not to the application for 
A^udioation by a creditor. In 8. 24 of 
’ Insolvency Act, we are 

SOing with a single section which con- 
MifflTOl 5 0. W. Nruo." 
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tains amongst other things the provision 
in question ; and although it is tmo that 
sub-Ss. (i) and (c) and sub-S. (l) of S. 24 
only apply to the creditor and not to the 
debtor, I feel a difficulty in saying, having 
regard to tho exact words of snb-S. (2), 
that failure to examine may not be a 
ground of complaint by tho debtor him¬ 
self. Upon the evidence before us which 
is uncontradicted, the debtors were pres¬ 
ent during the whole of the hearing, 
although their pleader did not a 7 'gue as 
their application for adjournment was 
refused. But I think that the sub-section 
is mandatory and that if, as here, the 
debtors were present in Court, there was 
an obligation on the District Judge to 
examine them and that his failure to do 
sq would vitiate the order of adjudication. 
Accordingly we think that the order of 
adjudication in respect of w’hich Appeal 
No. 36 ai’ises must be set aside, and the 
matter will go back to the Court below 
in order that the District Judge may 
examine the debtor under S. 24, snb-S. (2), 
if he is present and then pass orders on 
the petition. 

So far as the other ajipuals, Nos. 37, £8 
and 39 are concerned, wc think having 
regard to the order pas'-.ed by a Divisional 
Bench of this Co-irt with regard to Hara 
Gobinda’s appeal, a similar course as pres¬ 
cribed by the order in that case should 
be pursued with regard to these ajjpeals, 
and that they should go back in order 
that the learned District Judge may con¬ 
sider the alleged act of insolvency of the 
2..rd Augiist 1923, as he was directed to 
do by the Divisional Bench in Hara 
Gobinda’s case ; and din ing such inves¬ 
tigation ho should examino the debtors 
under S. 24, sub-S. (2) if they are present 
in Court. 

The result, therefore, is that wo set 
aside the o'der.s of adjndioalion in all 
tliese ajjpeais and tlie matlers will go 
back for I ho examination and investiga¬ 
tion whic'h I liavc indicaied and the 


appeals will bo finally disposed of after 
this has l>Gen done. 

Costs of these appeals will abide tho 
result. 

We assess the hearing fee at one gold 
moliiir in each case. 

Mukerji, J.— I agree. 

Cases remanded. 
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Greaves a5?d Mueerji, J. 

Jogcsh Chandra Ash aticl anotho —De- 
cres'holders—Aiipellants. 

V. 


Entaz All ami others —rditionors-- 
Respoiulcnts. 

Appeals Kos. 251 to 251 of 1925, Deci¬ 
ded on 20th April 192G, from the appel¬ 
late orders of tlio Dist.-J., Birbhum, D/- 
24111 Eebniavy 1925. 

Evidence Act, S. 115— Estoppel—Only such 
person can take advantage of a representation 
for ivliom it was meant—Declaration in sale pro¬ 
clamation that property is not subject to any 
encumbrance—Only purchaser at auction sale can 
plead estoppel and not a private purchaser 
from judgment-debtor. 


Only the person to whom the reproseufcition 
was made or for whom it was designed can avail 
himself of it. If, however, the declaration was 
intended to be general, then, it seems that one 
who did not hear it, but to whom it was made 
known directly afterwards or within the time 
to be allowed for .acting upon it, may act upon it. 

A declaration iu the sale proclamation by the 
decree-holder that the property advertised for 
sale is not subject to any encumbrance dc«s not 
act ns estoppel ns against him in favour of a 
purchaser of the property privately from the 
judgment-debtor and not in auction sale to 
which the proclamation related: Case law 
discussed. [P. 36, C. 1] 

D- N. Mitter and Bijoy Kumar Bhatia- 
charjee —for Appellants. 


BanJehn Chandra Uukerjee tivid Axmrha 
Gharan Mukherji for Charu Chandra 
Ganguly ^loi Respondents. 

Mukerji, J. —The facts necessary to 
be sot out for the purposes of these four 
appeals are as follows : 


There were four simple mortgages executed b' 
one Sheikh Ajahar in favour of one Slfthanandi 

Ash,—the first dated-October 1901, the seconi 

dated-August 1902 which was in respect o 

some only of the properties covered by the firs 

mortgage, the third dated-October 1903 

which was in respect of the same properties a: 
were covered by the second mortg^e, and thi 

fourth dated-April 1908. which related t. 

such of the properties as were included in th( 
first mortgage but not in the second or the third 
Decrees wore obtained in respect of the said fou: 
mortgages. In those appeals we are not con 
cerned with the decree on the fourth mort«Ta£re 
which iw may be mentioned, has not yet beer 
put into execution. In execution of the decree 
on the fifit mortgage the decree-holder put ur 

the mortgaged properties to sale stating thal 
there was no other incumbrance thereon, and 
purchased the said properties on the 13th June 
1921. On the 24th June 1921, the judgment- 
debtors conveyed such of the properties as were 
covered by the second and the third mortgages 


to the respondents and with the money obtained 
by the said sale the decretal debt was satisfied 
and the sale in favour of the decree-holder was 
set aside on the 12th July 1921, The decree- 
holder then applied for execution of bis decrees 
under the second and the third i mortgages. 
The respondents put in objections to the efiect 
that the properties wore advertised for sale with 
a declaration that there was no other encum¬ 
brance on them and the respondents purchased 
them on the faith of that declaration and, there¬ 
fore, the decree-holder was estopped from setting 
up the encumbrances and proceeding with the 
execution of the decrees. The Munsif overruled 
these objectious, but the District Judge on appeal 
has given effect to them and has dismissed the 
execution oases. The decree-holder has there¬ 
upon preferred these appeals. 

The learned Munsif took the view that 
a iirivate purchaser from the judgment- 
debtors of the properties advertised for 
sale could not with propriety take advan¬ 
tage of the declaration in the sale procla¬ 
mation and that such a purchaser stood 
on a different footing from a pur¬ 
chaser at the execution sale. The 
learned District Judge has dissented 
from the view taken by the learned 
Munsif and put it to the test as to 
whether if the sale had not been set 
aside, the decree-holder could hav^ sold 
the self-same properties again in execu¬ 
tion of his decrees on his other mort¬ 
gages. He has hold that the sale 
proclamation contained an express de¬ 
claration that there was no other en¬ 
cumbrance on the i)roperties, and the 
respondents bona fide purchased the 
properties from the judgment-debtors for 
valuable consideration on the ' faith of 
the said declaration. He has applied the 
principle that if a party having a title 
to an estate stands by and allows an 
innocent x^urchaser to exx^end money on 
the estate without giving him notice he 
would not be permitted in equity to 
assert that title against such x^i^i^chaser. 
He has also relied upon the principle of 
Pickard v. Sears (l) that where one by 
his words or conduct wilfully causes 
another to believe in the existence of a 
certain state of things and induces him 
to act on that belief, so as to alter his 
own pi'evious position the former is 
concluded from averring against the 
latter a different state of things as exis" 
ting at the same time. 

T applied by the learned 

udge is hardly a test at all for the pur* 
chase having been made by the decree" 
lolder himself ; it does not stand to rea^n 

® * E. 469=45 R. R. 588=112 
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that he would not put the properties to 
sale in execution of his ,other decrees; 
if the purchase was made by n third 
party the decree-holder would undoubt¬ 
edly be estopped and this estoppel of 
which the execution purchaser may avail 
himself against the decree-holder, is based 
on the ground that it was the statutory 
duty of the decree-holder to notify be¬ 
fore the sale all lions on the properties 
inclusive of those hold by himself. It 
may be remarked here that if the sale for 
some reason or other fell through there 
would have been no bar to the decree- 
holder setting up the encumbrances 
again and putting the properties up 
to sale subject to those encumbrances in 
fresh or furtlier execution proceeding 
relating to the same decree. 

In the reasons that the learned District 
Judge has given for the view that ho 
took I cannot but think that he has 
mixed up the principles underlying the 
different kinds of estoppel and has over¬ 
looked the cardinal essentials upon which 
they rest. 

The estoppel pleaded in this case is 
to the effect that the decree-holder by 
declaring in the sale proclamation that 
there was no other encumbrance misled 
the respondents into a belief that there 
was none, that the respondents acted 
up<«i that belief and tbat, therefore, 
the decree-holder is estopped from 
denying the facts tbat he represented. 

In Pickard v. Sears (1) Lord Denman 
said : 

The rule ol law h cloav, that, whore ono by 
hia words or conduct wilfully causes .another to 
believe in the existence of a certain state of 
things and induces him to act on that belief, 
«o as to alter his own prcYiouR position, the 
former is concluded from averring against the 
latter n different state of things ns oxisting at 
the time. 

In Freeman- Cooke (2), Parke, 13., 
pointed out that the rule was founded on 
nreviouB^authoritios and was stated more 
OToadly by Lord Denman in Grego v. 
Wells (3) thus: 

That a party, who negligently or culpably 
stand's by and allo^Ys another to contract on thio 
ialth ..... of a fact which ho can contradict 
Qftnuot afterwards dispute that fact in an action 
against the person whom ho has himself assisted 
in deoeiving. 

He then observed tbat the rule itself 
as laid down in Pickard v. Sears (1) must 

“(iTUwV] a Ex.'‘654^18 L. J. Ex. 114=0 
D. * li, 18^=12 Jar. 777. 

11880} 10 Ad. * E. 90=8 L. J. Q. B. 108-2 
V. A T). 290=113 E. B. 85. 


he considered as csUiblished and pro¬ 
ceeded to say^ this: 

By the term ' wilfully ' however, iu th.at rule, 
wo must understand, if not that the party repre* 
seats that to be true which he knows to K* 
untrue, at least, that he moans his represent i- 
tion to be acted upon, and that it is acted upon 
accordingly; and if whatever a real 

meaning may be, he so conducts himseii that a 
reasonable man would take the representation 
to be true, and believe that it was meant that ho 
should act upon it, and did act upon it as true, 
the p,arty making the reproscut-ation w’ould be 
equally precluded from contesting its truth. 

In the case of Sarat Chandra Deij 
Gopal Chunder Laha (4) their Lordships 
of the Judicial Committee referring 
to the passage in Freeman v. Cooke (2), 
quoted above, observed tbat Baron Parke 
in that case in effect stated that the 
term “wilfully'’ used in the previous 
case of Pickard y. Sears (1) was really 
equivalent to ‘ intentionally.’ Their 

Lordships farther observed that 

as the rule had been modified in England 
by substituting the word ‘ intentionally ’ iu the 
rule established for the word ‘wilfully’ 
which had been previously used, it seems to 
their T.,ordships that the term ‘ iuteutionally ’ 
was used in the Evidence Act (1872) for the 
purpose of declaring th*' law in India to be pre¬ 
cisely that of the law of England. 

TheirLordships furtlier went on to say : 

A person who, by his declaration, act. or omis¬ 
sion hud caused another to believe a thing to bo 
true and to act upon tbat belief, must be held 
to have done so ‘intentionally’ within the 
meaning of the statute, if a reasonable man 
would take tho representation to bo true, and 
believe it was meant that he should act upon it. 
And to this view eflect was given in the cu.^e of 
Cornish V. Abinglon (.5) and the later cases. 

In the case before us, then, in the light 
of the above principle, the question arises 
whetlior the respondents have shown 
tliat as reasonable men they took the 
representation to bo true and believed 
that it was meant that they should act 
upon it. This is tho crucial question 
upon which tho estoppel rests, but to 
Ibis question the attention of the learn¬ 
ed Judge does not seem to liave been 
directed. This is a question of fact, but 
it is open to us in the abseij^je of any 
finding of tho Court below on this ques¬ 
tion and in view of the admitted features 
of the case to arrive at a finding of our 
own in regard to it. So far as tho first 
part of this question is concerned it may 
ho conceded that when the decree-holder 
in the sale proclamation stated that 

(TT 20 Cal. 200--1'./ !• A. 20y--0 fcl.tC' 

224. (P. C.). 

(6) [1859] 4 H. A N. 540 -1 . I?. .504=28 

E. J. Ex. 2<i2=l-57 K. R. OoC. 
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there was no other encumbrance the res¬ 
pondents had no reason to think that 
that statement was untrue and that as 
reasonable men they took the represen¬ 
tation as a true one. But can it be said 
that they as reasonable men believed 
that it was meant that they should act 
on the statement ? In the first place no 
representation appeal’s ever to have been 
made to the respondents by the decree- 
holder and what was made was meant 
for persons who intended to ijurchase at 
the auction-sale, and if the respondents 
were nut such persons they cannot avail 
themselves of it. In connexion with this 
point the following passage may usefully 
be quoted from Bigelow on Estoppel, 6th 
Edition, page 708 : 

Only the person to whom the representation 
was made or for whom it was designed can avail 
himself of It. There has been some drifting in¬ 
deed from the safe anchorage of this rule, in re¬ 
gard to the point stated, but the better cases 
hold well to the position. 

Again at page 709 : 

A person who receives statements at second 
liand, not intended for him. clearly has no right 
to act upon them, Indeed it is equally clear 
that a mere by-stander who has overheard a 
statement made to and for another has no better 
right to act upon it than if it bad been com¬ 
municated without authority to him ; and so it 
has been decided. If, however, the declaration 
was intended to be general, then, it seems that 
one who did not hear it, but to whom it was 
made known directly afterwards, or within the 
time to be allowed for acting upon it, may act 
upon it. This should be the limit of the law : 
more than that would be to make a man res- 
oiisible for an act not his own or that of his 
agent. 

If the respondents were intending pur¬ 
chasers at the execution sale, all that the 
declaration should have conveyed to 
them as reasonable men was that for the 
purposes of the sale to which the procla¬ 
mation referred there was no other en¬ 
cumbrance on the properties or in other 
words that the properties were to be 
sold free from all encumbrances. As 
soon as the sale took place the purpose 
of the declaration was over, and it would 
be most unreasonable to hold that any 
person who intended to deal with the 
liroperty in any other way could rea¬ 
sonably believe that the representation 
was meant to be acted upon by him in 
such dealings. That this is the question 
on which the application of the doctrine 
rests is also clear from the case of Pierson 
V. AUrincha.-n Urban Council (6). 

(6)’ImTj'ssTi. J K. B. 969=81 J. P. 149=116 
L. T. 314=15 L. G. R 228. 
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The same result . follows from the 
application of the propositions enunciated 
by Brett, J., in the case of Carr v. L. & 
N. W. By. (7) which were approved in 
Coventry v. G. E. By. (8) and in Selon v. 
ihafone {9). In the last mentioned case 

Lord Esher, M. R. said : 

Estoppels may arise on various grounds, all of 
which the judgment in Carr v. L. & N. W. By, 
(T) endeavours to state and each of the grounds 
on w’hich an estoppel may arise, there stated, is 
intended to be independent and exclusive of the 
others. 

Of the four propositions enunciated in 
that case the first and the fourth have 
obviously no application. If the repre¬ 
sentation be taken to have been made to 
the respondents, then in accordance with 
the second of the propositions, 'the 
latter have 'to show that the decree- 
holder intended that they should act 
upon it in the matter of the purchase 
that they made from the judgment- 
debtors. Or if the conduct of the decree-- 
holder in making such a declaration is 
relied upon, then in accordance with the 
third of those propositions the res¬ 
pondents have to show that a reasonable 
man would take that conduct as mean¬ 
ing that he was to act upon it in making 
such a purchase. 

On behalf of the respondents some 
arguments have been advanced before us, 
based on the dictum of Lord Romilly in 
Briggs v. Jones (10) that a person, how¬ 
ever innocent, who puts it in the power 
of another to deceive and raise money, 
must take the consequence. But as Lord 
Selborne has pointed out in Dixon v. 
Iduclileston (11) it must be something 
which raises a positive equity against 
him, upon the principle wliich in equity 
as distinct from law is conveniently 
designated by the term ‘ Estoppel ’. It 
is difficult to see how an equity arises in 
the present case as against the decree.- 
holder and in favour of the respondents. 
The representation was made for one 
particular purpose. Even if the judg' 
mout-debtors used it for another purpose, 
of which, however there is no evidence, 
it is not easy to see how any negligence 
may b e imputed to the decree-bold er, or 

(7) [1875] 10 0. P. 307=31 L. T. 785=44 L. J, 
C. P. 109=23 W. R. 747. 

(8) [1883] IIQ. B. D. 776=49 L. T. 641=62 
L. J. Q. B. 694. 

(9) [1887] 19 Q, B. D 68=57 L. T. 547=56 I». 

^ J. Q B. 415=35 \V. R. 749. 

(10) [1870] 10 Eq. 92=22 L T. 212. 

(11) 11873] 8 Ch. 155=27 L. T. 804=42 L. J* 
Ch. 210=21 W. R. 178. 
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even if there was any. negligence on his 
part, how that negligence was a breach 
of any duty that he owed to the public 
or to the respondents. 

I am, therefore, of opinion that the 
order passed by the learned District 
Judge is erroneous. The appeals accor¬ 
dingly are allowed, the order of the 
learned District Judge set aside and that 
of the learned Miinsif restored with costs 
in this Court as also in the lower appel¬ 
late Court. Hearing-fee in this Court 
will be assessed at one gold mohur in 
each case. 

Greaves, J. —I agree. 

Appeal allowed. 


A. I. R. 1927 Calcutta 37 

SUHRAWARDY AND MULLICK, J. 

Surya Kanta Jana and others —Defen¬ 
dants—Applicants. 

V. 

Tarak Nath Jana and others —Plain¬ 
tiffs—Opposite Party. 

Civil Rule No. 315-M of 1926, Deci¬ 
ded on 13th August 1926, from the origi¬ 
nal order of the ord Sub-J., 24-Parganas, 
D/- 29th January 1926. 

a{« Civil P. C , S. 1.'51 —Iliyh Court can add 
or transpose a parly from one category to anolh^r 
—Civil P. C.. 0. 1, n. 10 and i'. 107. 

The High Court has auiple power ia the 
ijiterent of justice to add patties, or to traiistxjse 
» party from‘one category to another.: 4 C. \V. 
N. 6B,.Di3t.-, 10 Bom. 227, not Poll. [P 68 C 2] 

Sekhar Kumar Bose —for Applicants. 
Hira Lai Chalcraharly, Sarnt Chandra 
Mukherji and Debendra Nath Bhatta- 
ckarj^e for Indn Bhushan Mukherjee — iox 
Opposite Party. 

Suhrawardy, J. —This Rule is issued 
as to why the petitioner should not bo 
transferred from the category of re.spon- 
dents to that of appellants.. The suit 
was brought by the appellants in Appeal 
from Order No. 433 of 1925 in the Court 
below against Defendant Ko. 1 (the exe¬ 
cutor) for accounts and other reliefs, as 
also for administration of the estate of 
the testator. The plaintiffs,'as well as 
the various sets of respondents, are benefi- 
oiaries under the Will. The plaintiffs 
ikpplied in the Court below for the ap¬ 
pointment of a Receiver to the estate of 
the deceased. The learned Subordinate 


Judge appointed a receiver to a por¬ 
tion of the estate for reasons stated 
by him in his judgment. The plaintiffs 
thereupon preferred the miscellaneous 
appeal against that order of the Court 
below, making all the defendants respon¬ 
dents to the appeal. The present petition¬ 
ers, who are some of the beneficiaries 
under the Will, and Defendants Nos. 5 to 7 
in the suit have reason to believe that 
the plaintiffs have made up their differ¬ 
ences with the executor (Defendant 
No. 1) and are not diligent in tlie pro¬ 
secution of the apiieal which may fail for 
want of prosecution. They have accord¬ 
ingly applied to be transposed to the 
category of appellants so that in the 
event of the present appellants failing to 
prosecute the appeal they may proceed 
with it. This application is opposed by 
the executor (Respondent No. 1) and hy 
the plainfciffs-appellants. 

The point which is strenuously argued 
before us is somewhat novel. It is con¬ 
tended that this Court, as a Court of 
appeal, has no power to transfer a res¬ 
pondent to the category of appellants. I 
may mention that such applications are 
often made to this Court and in many 
cases granted when a party is ti-an^pOt^ecl 
from one ca’^egory to the other. But wo 
have been invited in this case to tost the 
practice on legal grounds. The power 
that the appellate CotivO has got in ( his 
matter is generally said to have been 
derived from O. 1, R. 10 read with 
S. 107, Civil P. C. But in my opinion Jt 
is safer l o re-'t it on the inherent jurisdic¬ 
tion of (ho Court to act in furtherance of 
the ends of justice. 1 intend first to exam¬ 
ine the cases wliich have l)ccn ci'ed by 
the learned vakil for RcsjDondent No. 1 in 
suppoj’t of this contention. 

Reference has lieon made to a clcci-slon 
of Maclean, C. 3., and Banerjoe, J. in, 
Dwarha Nath Biswas v. Delendm Nath 
Tagore (1). The question in that case is 
with regard to the application of S. 27 
of the Code of 1882 ^vhich corresiionds to 
O. 1, R. 10, Cl. (1). whereas the present 
case comes under -that rule and is gov¬ 
erned by Cl. (2) ' wliich corresponds to 
S. 32 of the old Code. In that case the 
trustees preferred an appeal. Before the 
aiipeal w’as heard the trustees lost their 
interest in the property in suit. Th 
beneficiaries who succeeded in driving 
the trustees out app lied to (his Court for 

(1) [ihyyj 4 c.~ w. N. 68 . 
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in-oseciiting the appeal in place of the 
trustees. The learned Judges hold that 
S. 27 of the Code of 1882 had no applica¬ 
tion. The reason which the learned 
Chief Justice gave for his decision was 
that on a proper reading of S. 582 of the 
old Code, which partially corresponds to 
S. 107 of the Now Code, it was clear to 
his Lordship that the provisions of S. 27 
were applicable to suits only. S. 582 
runs tlius : 


The appellate Court shall have, iu appeals 
under this chapter, the same powers and shall 
perform as nearly as may be the same duties as 
aro conferred and imposed by this Code on Courts 
of original jurisdiction iu respect of suits insti¬ 
tuted under Ch. V & Ch. XXI so far as may be 
(the word ‘plaintifi’ shall be held to include a 
plaintifl-appellaut, the word‘defondanC a plain- 
tifl-respondout or defendant responaent and the 
word ‘suit an appeal') in proceedings arising out 
of tlic death, marriage or insolvency of parties to 
an appeal. 

Tho latter half of tho section which 
has not been reproduced in S. 107 of tho 
present Code, refers to special matters as 
death, marriage and insolvency where 
the word ‘plaintiff’ should be held to 
include appellant and ‘defendant’ should 
include respondent. With reference to 
this provision the learned Judges re¬ 
marked thus : 

But having regard to the fact that S. 582, 
where it makes any special provisions applicable 
to suits applicable also to appeals, ospresslj* 
enacts that such provisions shall be so applica¬ 
ble, I am of opinion that this could not be said 
that the earlier part of tho section was intended 
to make all the provisions applicable to suits 
applicable also to appeals so as to make it possi¬ 
ble for us to say that S. 27 applies to appeals, the 

word‘appeal’being substituted for the word suit’ 
iu that section and tho word ‘appellant’ being 
substituted for the word ’plaiutifi’. 

The case therefore is no authority for 
the present purpose ; and it has further 
been dissented from by the Patna High 
^urt in Sriviate Hemangini Debi v. 
Hari Da$ Banerji (2). Tho same learned 
Judges (Maclean, C. J., and Banerjee, J.) 
subsequently held in Gganananda Asrati 
V. Kristo Chandra Mulcerjee (3), that 

S. 32 coupled with S. 582, Civil P. C. 
(1882) gives tho appellate Court power 
to add as parties to the appeal persons 
who aro not parties to the original suit ; 
d-nd they further went on to observe that 
even if this bo nob so, S. 32 is not ex¬ 
haustive and the appellate Court had 
inherent power in a case dealing with 
public trus ts to add in the appeal such 

(2) [1918] 3 Pat. L. J. 409= 5 Pat L. W. 216= 

^ ^ 40 I. 0. 398=1918 P. H. C. C. £76. 

(3) fl003] 8 C. W. N. 404. 


new parties as might be necessary for the 
protection of public interest. The same 
view w'as taken by the Patna High Court 
in Hemangini Dchi v. Hari Das Banerji 
(2) above referred to. These cases are 
instances where a person who was not 
even a party to the suit was added 
as a party to the appeal. If the Court 
has power to do that, there is no reason 
why it should not have the power to trans¬ 
fer a party from one category to another. 

Reference was also made in this con¬ 
nexion to tho case of Vasudeo BalJcrishna 
V. Salu Bai (4), whero it was hold that 
there was no power in tho Civil P. C. 
(Act XIV of 1882) to make a party to 
the suit a co-appellant and that Ss. 32 
and 582 give the appellate Court power 
only to strike out the name of a party or 
to direct new parties to he added to the 
suit whether as plaintiff or as defendant. 
I am not prepared to follow the reasoning 
of the decision, but it may be distinguish¬ 
ed on its own facts. There the suit was 
brou? ht against a widow and her adopted 
son, on a mortgage bond executed by the 
widow alone. Her son did nob appeal* 
at tho hearing of the suit which was 
decreed against the mother. She preferred 
an appeal and, some time after the son 
wanted to bo added as a co-appellant. 
The learned Judges refused the prayer, 
and on the facts of the case probably 
rightly. The defence of the mother was 
that she had never executed the bond. 
Tho son wanted to appear as an appellant 
and contended that even if the bond was 
executed by the mother she had no right 
to do so and it did not bind the pro¬ 
perties in his hands. It was changing 
the nature of the litigation entirely and 
it was not proper that ho should have 
been made a co-appollant and allowed to 
raise new issues. This decision moreover 
was passed at a time when tho inherent 
jurisdiction of the Court Nvas not fully 
realized. 

I have carefully considered all tho ob 
jections raised by the learned vakil for 
Respondent No. 1 as also by the learn¬ 
ed advocate who represents tho appellant 
in the miscellaneous appeal and I have 
come to the conclusion that this Court 
has ample power in the interest of justice 
to add parties or to transpose a party 
^from one category to another. In the 
present case it is very desirable that it * 

(4) [1885] 10 Bom. 227. 
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Bbould be done. Prom the conduct of 
the parties it is apparent that the suspi¬ 
cion of the present petitioner that the 
appellant is colluding with Respondent 
No. 1, the executor, is not groundless. 

The Rule is accordingly made abso¬ 
lute. The petitioners will be transferred 
from the category of respondents to that 
of appellants with permission to pro¬ 
secute the appeal, if they so choose. The 
Respondent No. 1 and the appellant should 
pay one gold mohur each to the peti¬ 
tioner as hearing fee. 

MulHck, J. —I agree. 

Ilulc made ahsohUe. 
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Cuming and P.\ge, JJ. 

Sarada Kanta Sen Gupta and another 
—Defendants—Appellants. 

V. 

Nabin Chandra Sen Gupta and others 
—Plaintiffs—Respondents. 

Appeal No, 394 of 1924, Decided on 
23vd April 1926, from the appellate 
decree of the Isb Offg. Sub-J., Faridpur, 
D/- 13th September 1923. 

Landlord and tenant^—Homestead or ngricnl- 
tural lands—Tenancy is noL transferable in the 
absence of custom or cs-press contract to the 

contrary. 

Under the law ae it stood before the Transfer 
ol Property Act, tenancies whether of homestead 
I^ds or of agricultural lands were not transfer¬ 
able in the absence of a custom to tlio coutrary 
or of an express contract to that effect: 12 U'. 
n. 405. Dtss ; 23 C. N. 201. Foil. [1^. 40, C. 1] 

Brajendra Nath Chatterjec and 
Surendra Nath Das Gupta {11) —for Ap¬ 
pellants. 

Gunada Charan Sen, llemendra 
Chandra Sen, Jitendra Mohan Banerji 
and Someswar Muherji —for Rosiiondonts. 

Page, J .— The suit out of which this 
appeal arises was brought to recover Itbas 
possession of certain homestead land. The 
land in question for many years had been 
in the possession of one Tilak Das under 
a bowla of which the plaintiffs possessed 
twelve annas and tho pro forma defen¬ 
dant a four annas share. The defence to 
the suit was that the appellants-^efon* 
dants in the suit had purchased the in¬ 
terest ol Tilak Das in tho land which 
tvas set out in, and controlled by, a 


kabuliyat executed by Tilak Das on Iho 
24th Falgoon 1308, that is,-in the year 
1901. 

The low'er Court has found as a fact 
that the kabuliyat of- 1901 was a docu¬ 
ment merely confirmatory of a pre-exist¬ 
ing tenancy, and did not create a fresh 
tenancy. The learned advocate for tho 
appellants has urged that this finding of 
fact cannot stand because there was no 
evidence on the record upon whicli tlm 
Judge could have based the conclusion 
that the kabulivat merely confirmed a 
lU’ior tenancy. This point, however, has 
not been raised in tho grounds of appeal, 
and it is not open to the appellants to 
urge it before the High Court in second 
appeal. It must ho taken, therefore, 
that the kabuliyat of 1901 merely con¬ 
firmed an earlier tenancy. Now tlie 
kabuliyat was executed in 1901, and the 
learned Subordinate Judge in Lho course 
of his judgment stated that 

Aclmitt'^dly Tilalc Das Da!ra”j*s touaucy v.iih 
respect to tbi? land in suit commenced about oO 
rears .ago, that is, before (he pai^sing of the 
Transfer of Property Act. 

It is necessary, therefore, for us to con¬ 
sider whether before tho passing of the 
Transfer of Property Act in 1882 a lease 
of homestead land was transferable by 
law. The only authority which lays 
down that a lease of liomostoad kind 
was transferable ai)art firm custom or 
contract is the decision in JJeni Madhah 
Banerjce y. Jui Krishna Moolcrjce (I) 
in wliicli case Peacock, C. J., expressed 
tlie opinion that 

spcalniig for luys'Clf, I should f-;iy thiU, if one 
man granl^i a tcnuri; to anoth'.r fur Ibe pnrncse 
ufli\ing upon tlto land. Ibat tennm, in tlu^ 
iib-icnco of .a))y cvidoico lo ihe c'mliMry. would 
bo .assignable. 

It is lo be observed tliat in that ease 
the tenure was created for building pui- 
))Oses, and as such was l)oth assignable 
and inlicritable according to tho custom 
of tho country. A I'urtlior ground ujion 
which tlio decision in lliat case was 
liased was tliat tho landlord having stood 
Ijy while pneca ljuildings were Greeted 
upon tho land in such circmnstancos tho 
tenant reasonably might imagine that if 
tlio landlord's rights were lliorcby Ijeing 
infringed ho acquiesced in such a viola¬ 
tion of liis rights and the lar dlord was not 
entitled to treat the tenant as a person 
without a legal interest' in tho land in 
question. The observations of Peacock, 
C. J.. In that case wore ci^d apparently 
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with approval, by Jackson and Ainsile 
JJ., in Diirgci Prasad Misser v. Brinda- 
baa Sookal (2). But that case was 
decided npon another ground. The view ex¬ 
pressed by‘Peacock. C. J., since 1871 has 
never been cited with approval. On the 
contrary whore, upon the facts of a case, 
the learned Judges were unable to dis¬ 
tinguish Beni Madhab Banerji’s case 
(I) they usually expressed their doubt as 
to tlie accuracy of Peacock, G. J.’s 
observation as a correct statement of the 
law prior to the Transfer of Property 
Act. 

In Madhti Sudan Sea v. Kamini Kanta 
Sen (3} Maclean, C. J., stated that : 

• there 'are, no doubt, certain observatious of 
Chief Justice Peacock in that case, which give 
support to the appellant’s conteatiou. They 
were, however, unnecessary for the dacisioa of 
the case, and we doubt whether they accurately 
state the law as now understood in Bengal. 

S ee also Hari Nath Karmakar v. Baj 
Chandra Karmakar (4), Nabu Mondal v. 
Cholim Mullik (5), Madhab Chandra Pal 
V. Bejoy Chand Mahatab (6), Ram 
Charan Naskar v. Hari Charan Guha 
(7), Ananda Mohan Saha v. Gobinda 
Chandra Roy (8), Manmatha Nath 
Mitter v. Anath Bandhu Pal (9) and 
Sedin Mohan Banerjee v. Raj Krishna 
Ghosh (10). In the last case at page 197 
Acting Chief Justice Mookerji observed 
that : 

Under the law as it stood before the Transfe*" 
of Property Act, tenancies whether of homestead 
lands or of agricultural lauds were not transfer¬ 
able, in the absence of a custom to the coutrary 
or of an express contract to that effect, 

In our opinion that must be taken to 
be the settled view of the Calcutta High 
Court. His Lordship in that case pro¬ 
ceeded to add that the only recognized 
exception to this rule is that stated in 
the case of Bent Madhab Banerji v. Jdi 
Krishna Mookerjee (1). In that case 
Sir Barnes Peacock, 0. J., observed that 
if one man grants a tenure to another 
for the purpose of living upon 
the land, that tenure in the absence of 
evidence to the contrary is assignable. 
The same view was subsequently taken 

(2) 7 B. L. R. 159=15 W, R. 274. 

(3) [1905] 32 Cal. 1023=9 0. W. N. 895 (F. B.), 

(4) [1897 2 C. W. N. 122. 

(5) [1898] 25 Cal. 896 (P. B 

(6) [1899] 4 C. W. N. 574. 

(7) [1903] 7 C. L. J. 107. 

{8>-.[i;)16] 20 0, W. N. 322=33 I. C. 565. 

19» CrJ19] 23 C. W. N. 201=50 I. 0. 222. 

(VO) [1921] 33 C. L. J. 193=60 I. C. 826=25 C. 

W. N. 420. 


in the case of Durga Prasad Misser v. 
Brindaban Sookul (2). 

The learned advocate for the appel¬ 
lants has contended, having regard to 
those observations of Acting Chief 
Justice Mookerjee, that it must'be taken 
that where land was let for the purpose 
of residence before the Transfer of Pro- 
perty Act, 1882, the tenancy was assign¬ 
able. We cannot accede to that con¬ 
tention. Acting Chief Justice Mookerji 
was also a party to Ram Charan Naskar- 
V. Hari Charan Guha (7) in which Eam- 
pini and Mookerji, JJ., held that we think 
that this plea cannot be sustained in 
the face of the rule laid down in Madhab 
Chandra Pal v. Bejoy Chand Mahtab (6) 
and Madhu Sudan Sen v. Kamini Kanta 
Sen (3) in which it has been held that 
the incident of non-transferability was 
common to tenancies from year to year 
of homestead lands and agricultural lands 
created before the passing of the Transfer 
of Property Act in the absence of a 
custom to the contrary and we are of 
opinion that the Acting Chief Justice in 
Sulin Mohan's case (10) when referring 
to the case decided by Chief Justice 
Peacock did not do so for the purpose of 
express! ng approval of the observations 
in that judgment which have been cited 
above. 

In our opinion these observations of 
Peacock, C. J., are opposed to the settled 
view of this Court and cannot now be 
regarded as correctly stating the law. It 
follows, therefore, that by purchasing 
Tilak Das's iilteresfc in this land the 
defendants obtained no title or interest 
therein, and they have no defence to the 
claim of the plaintiffs to khas possession 
of this plot of land. 

For these reasons, in our opinion, the 

appeal fails and must be dismissed with 
costs. 

Cuming, J.—I agree. 

Appeal dismissed. 
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Greaves and Mdkerji, JJ. 


Jogesh Chandra Boy —Plaintiff—Ap¬ 
pellant. 


V. 


Asaba Ehatun and others — Defen¬ 
dants—Respondents. 

Appeals Nos. 323 to 325 of 1924, Deci" 
ded on 19th May 1926, from the appel" 
late decrees of the DIst. J., Chittagong. 
D/- 11th September 1923. 

(а) Bengal Tenancy Act, S. 178 (1) (a) and 
<c)— Proprietor creating putni lease with condi¬ 
tion that putnidar should recover any lands that 
the proprietor required—Proprietor leasing out 
lands on the same condition — H. 178 (1) (a) and 
(c) is not inf ringed, 

Tho proprietor of the land created a putni 
lease and it was provided th.at if the propriet-jr 
required certain of the lands leased out these 
■would be recouveyed or assigned to him by the 
putnidar and the lauds therefore iu iho hands 
of the putnidar were subject to this obligation. 
The putnidar leased out the lands with the same 
' condition about reconveyance as in the putni 
lease. 

Seld : that it cannot be said that the cove¬ 
nant entered into by the lessee and the putnidar 
was any infringement of the provisious of S. 178 
(1) (a) and (c) and the nroprietor was entitled to 
claim back the lands ha wanted. fP 42 C 1] 

(б) Transfer of Property Act, S. li—Reserva‘ 
tion of right of reconveyaace es not creation of 
interest '. 

The rule against perpetuities is directed 
against the creation of interests iu land which 
will not have effect within a certain period. 

Where the proprietor of certain lar.d.s created 
a putni lease with a condition that the putjsidar 
should reconvey such lauds as might be required 
by the proprietor and the putnidar leased out the 
lands on the same condition. 

Held : that there was merely reservation of 
rights in favour of the proprietor and the putni¬ 
dar respectively and the covenant did not 
offend against the rule of perpetuities. [P 42 C 2] 

(c) Transfer of Properly Act, S, 40— Cove¬ 
nant running with the land is one restricting the 
user and not a positive covenant. 

A covenant 'that runs with the land is some¬ 
thing which restricts the user of the land and 
not a positive covenant. A positive covenant 
never runs with the land either in law or in 
equity : 6 Pal. L.J. 163; (P. C.), Foil. [P 43 C.l] 

S. C. Bose and Nripendra Chandra 
Das —for Appellant. 

Bam Chandra Majumdar, Biraj Mohan 
Majumdar and Chandra Sekkar Sen — 
for Respondents. 

Greaves, J. —These appeals are by 
the plaintiff from a decision of the Dis¬ 
trict Judge of Chittagong which reverses 
ft decision of the MunsifF of the first 


Court of the same place. In the year 
1851 one Har Chandra Roy let out c;er* 
tain lands by way of a grant which was 
in the nature of a putni Ica-o to ono 
Ramjoy Khansama. The lease'contaiiied 
a provision that the lessee would give 
hack to the lessor if so required such 
portions of the land as he required. 
Ramjoy in the year 18G2 executed in 
favour of one Ghunnu Mistry a Kaimi 
Estemrari Molcurari raiyati lease of 
these lands. This contained a similar 
provision to that coniainod in the head 
lease as to giving back any lands required 
by the lessor. The present plaintiff is 
the successor in interest of Har Chandra 
Roy. He wanted back some of the lands 
in dispute for the purpose of a market 
and a College and ho sued the successor 
in interest of Ramjoy for a reconveyance 
of the lands which he required. Even¬ 
tually Ramjoy’s predecessor or rather the 
Court on his belialf executed a reconvey¬ 
ance of these lands to the present plain¬ 
tiff by virtue of the covenant to that 
effect contained in the lease of 1851. 
But the plaintiff found the lands in the 
occupation of the defendants who liad, 
as 1 have stated, ohiained them from 
Ghunnu Mistry the original tenant under 
Ramjoy, and thereupon the suits, out of 
which these appeals arise, wore cojiimen- 
ced to obtain possession of Ihe lands 
which had been reconveyed to tlio plain¬ 
tiff and to obtain vacant possession there¬ 
of. The first Court passed a decree, Init 
the District Judge has dismissed the suit 
on tlio ground tliat the covenant wa? not 
enforcoahlo hy virtue of tlio pi’ovisions of 
S. 178 of the liengal Tenancy Act ; and 
tlio quoifcion before us is whotlier the 
decision of the District Judge was cor¬ 
rect. S. 17B (1) provides that nothing in 
any contract lietsvoen a landlord and a 
tenant made beforo or after the passing 
of this Act, (a) shall bar in pcrpctuity’tha 
acquisition of an occupancy right in 
land, or (c) shall entitle a landlord to 
eject a tenant otherwise than in accord¬ 
ance with the provisions of the Act. 

Sub-section (3) provides that nothing 
in any contract made between a land¬ 
lord and a tenant after the passing of the 
Act (a) shall prevent a raiyat acquiring 
in accordance with this Act an occupancy 
right in land. S. 179 to whicli reference 
was made provides that notliing in the 
Act shall be deemed to prevent a proprie¬ 
tor or a holder of a permanent tenure in a 
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pei'ETianenUy settled area from granting a 
permanent mokurari lease on any terms 
agreed on between him and his tenant. 

Now I will first dispose of the argu¬ 
ment based on S. 179. In a decision of 
this Court reported in Afiluddi v. Satisk 
Chandra Dancrjee (l), it has been deci¬ 
ded that S. 179 only, applies to a tenancy 
created after the passing of the Act, and 
assuming for the 23nrposes of this appeal 
that this decision is correct, S. 179 can¬ 
not thereforo be relied on by the appel¬ 
lant as an answer to the defendants’ con¬ 
tention in the suit. But in my oiunion 
S. 178, sub-S. (1) (a) and (c) have no ap¬ 
plication in circumstances of this kind. 
Here the bargain was made between the 
proin’ictor of the land and the putnidar 
which was a valid and a legal bargain 
and did not infringe any provision of the 
Bengal Tenancy Act or of any other Act. 
It was provided as I have already stated 
that if the proprietor required certain of 
the lands leased out these would be ro- 
conveyed or assigned to him by the put¬ 
nidar and the lands thereforo in the 
hands of the putnidar were subject to 
';his obligation, that is to say, it was not 
possible for him to create any inferior in¬ 
terest in the lands except burdened with 
tlm condition which be himself was 
bound to observe if called upon to recon¬ 
vey and ro-assign the lands by the pro¬ 
prietor. Looked at in this light it can¬ 
not bo said that the covenant entered 
into by the lessee and the putnidar was 
any infringement of the provision of 
S. 178 (1) (a) and (c). The lands as I 
have stated in the hands of the putnidar 
were not free for him to be dealt with 
as he wished. He could only create 
an interest subject to tho obligation and 
liability to the reconveyance which he 
was hound to execute if called on so to 
do by his superior landlord. Tho result, 
therefore, I think, is that so far as this 
question is concerned S. 178 has no appli¬ 
cation in the facts and circumstances of 
these cases. The cases to which we 
were referred on the subject, some of 
them reported and some iinreported were 
cases between a landlord and a tenant 
unaffected by any covenant with the 
superior landlord such as appears in the 
present case. They cannot therefore be 
taken as authorities for the purposes of 
this case. That I think disposes of the 
first an d main question which arises in 
(1) [1916129 C. L. J. 40=34 I. C. 497. 
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this appeal. But various other conten¬ 
tions had been urged before us on behalf 
of the respondents, and it is necessary ta 
deal with them shortly. First of all it 
is said that the plaintiff in the present 
suit has no privity with the defendants 
and that the plaintiff cannot enforce the 
contract that was entered into by the 
tenant of the putnidar and tho putnidar. 
It is quite true that there is no privity 
of contract between these parties, but I 
think this difficulty is cured by the con¬ 
veyance executed by tho Court in favour 
of the plaintiff. That document although 
not happily drawn or expressed contains 
these words : 

I do release iu your favour tho land A'c.r 
you beiug entitled to all the rights which your 
predecessor had therein. 

Now one of the rights of the predeces¬ 
sor in the land was tho right in the 
events which had happened to call upon 
his tenant to reconvey the land, and in 
my opinion although not aptly worded 
these words amount in equity to an as¬ 
signment of the benefit covenant for re¬ 
conveyance contained in the lease execir 
tod in 1862 in favour of the putnidar. 
No question therefore of privity of con¬ 
tract arises, for tho plaintiff is enforcing 
his rights by virtue of the express assign¬ 
ment of the benefit of tho covenant con¬ 
tained in the reconveyance to which I 
have just referred. 

Then it is said that the covenant 
offends against the rule against perpetui¬ 
ties. This argunrent again is I think 
founded upon a misconception. The ruler 
against perpetuities is directed againstf 
the creation of interests in land which 
will not have effect wuthin a certain 
period. But no interest in land was 
created at the time of the original lease 
of 1851, and at tho timo of tho lease of 
1862 no interest in land was created by 
virtue of these covenants, but rights were 
merely reserved to the proprietor on the 
one band and to tho putnidar on the 
other by virtue of tho sub-lease of 1862. 
Accordingly the cases to which we were 
referred which were cases in which inte¬ 
rests in land were created have no bear¬ 
ing in the facts and circumstances of tho 
case before us. 

That I think disiioses of all the ques¬ 
tions that were raised. But I should 
like to say as this question has been deci¬ 
ded on the documents before us by other 
Benches of this Court that I entirely 
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- dissent from the view that this covenant 
can be looked upon as a covenant run¬ 
ning with the land* A covenant that 
runs with the land is something which 
restricts the user of the land and not a 
positive covenant of this nature. A posi¬ 
tive covenant never runs with the land 
either in law or in equity. Of course if 
this is construed as a covenant running 
with the land there would be no difli- 
culty ; but for the reasons which I have 
stated it cannot be treated as a covenant 
running with the land because it is a 
positive covenant. If authority is desi¬ 
red for this proposition it will be found 
in the decision of the Judicial Committee 
in Maharaj Bahadur Siiujli v- Bal Chand 
Chowdhury (2). 

The result therefore is that the appeals 
succeed and the appellant will be entit¬ 
led to his costs in these appeals in all 
Courts. The reconveyance directed to 
be executed by the Court of first instance 
will be executed within 40 days of the 
arrival of the record in the lower Court. 
In default the reconveyance will bo exe¬ 
cuted by this Court. 

Mukerji, J.— I agree. 

Appeals allowed. 

(2) [1920] 6 Pat. L. J. 103=25 C. W.N. 770 - 
62 I. C. 320 =13 L. W. 3G5 {P. C.). 
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Chatterjea and Panton, JJ. 

Mahim Chandra Guha —Appellant. 

v. 

Naha Chandra Chowdliury and 
others —Respondents. 

Appeal No. 247 of 1924, Decided on 
30th March 1926, from the Original 
decree of the 8ub-J., Ist Court, Chit¬ 
tagong, D/- 13tli May 1924. 

(a) Civil P, C,, 0, 20, It. 8 — No consent o/ 
parif/ affainsi wJiovi evidence on comttUsslon 
offered—Party giving evidence must show that 
hi was beyond Jurisdiction when evidence was 

being read. 

Whero there vrae no consent of tbo defondant 
to the evidence of the plaintifl taken on commi»- 
•loD being read against him and on the contrary 
the defendant all aloiig ineistod upon the presence 
of the plalntifl in Court: 

Held: that it was for the plaintiff to show that 
1 m nae beyond the jnriediction of the Court at 
Ihe Ifane when the evldeoce was going to be read 
ia Oekri i A. J. R. 1923 P. C. 78. Bel on, 

[P 44 C 2] 


Nara Chandra Calcutta 4‘i 

(&) Civil P. C., O. 20, U, H (b)—Exercise of 
discretion by Court must appear from record. 

The Court has tbo powuv under Cl. (b) of 0. 25;, 
R, 8 to dispense with tho proof of any of the 
circumstances mentioned in Cl. (.•>), and allow 
the evidence taken on commission being read as 
evidence in the suit notwithstanding proof that 
the cause for taking such evidence b.y commis¬ 
sion has ceased at the time of reading tho n.auu, 
but the exercise of that discretion must appa.ir 
from the record. [P 44 C 2} 

Benode Mitter and Narendni Knmar 
Dus —for Appellants. 

Sarat Chandra Botj Choirdhtinj and 
Chandra Sekhar Sen ,—for Respondent^?. 

Judgment. —This appeal .arises out of 
a suit to enforce a mortg.age bond, Th'^ 
property belonged to tho Defenrlani. 
No. 12. On the I3fch September 1916, he 
executed a conveyance of the prc})erty in 
favour of certain per.sons who avo repre- 
sontod by Defendants Nos. 1 to 11 ; and 
on the same day those defendants exe¬ 
cuted a mortgage of the proi)erty to 
tlio plaintiff. On tho 4th Isovembcr 
1916, tho mortgagors executed a lease of a 
portion of tlie property for a term of throe 
years in favour of tlio Defendant Ko. 12. 
Tile case of D.'fendant No. 12 is that 
though ho executed tlie conveyance, 
there was an avrangemont liotwocrii liim 
and the other defendants tliat the latter 
would hold tho property in trust for hinj, 
borrow money to pay off his debts, and 
release the property to the Defendant 
No. 12 after the debts were paid off, and 
that as tho defendant, as plcadei*, liiid 
conducted a number of suits for the 
plaintiff’ (among others a wakf case 
which lasted for about 90 days for which 
Rs. 9,000 was duo to liini as foes), it wa-; 
arranged tliat tho amount duo to Dofon- 
.dant No. 12 on account of his fees would 
1)0 set off against tho interest payable to 
tlio plaintiff on the mortgage. Thr 
Court below decreed tbo suit and the 
Defendant No. 12 has appealed to 
this Court. 

So far as the oxccnlion and considera¬ 
tion of tho mortgage bond are concerned, 
wo must accept tlio findings of tho Courl; 
below upon tho points, and no contention 
has been raised before \i9 with regard to 
them on behalf of tlio appellant. AYith 
regard to the arrangement botwoon tho 
D.'fendant No. 12 and tho Defendant.^ 
Nos. 1 to 11 set up by tho former, the 
Court below lield that it was quite un¬ 
necessary to decide on what tei-ms and 
conditions the conveyance was executed. 

* and that 
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it might be that it was executed under the 
circumstances spoken of by the defendant and 
the terms and ccnditions as between the defen¬ 
dant and the Defendants 1 to 4, and the predeces¬ 
sors of Dofoudants Nos. 5 to 11 were such as 
narrated by the defendan t. But I cannot 
understand how that would affect the plaintiff’s 
claim based on the mortgage bond, 


as fclio jilaintiff was nofc jirivy to or 
acquiesced in the arrangement set up. 

It is contended, however, on behalf of 
the a]>pellant tliat the question whether 
there was an agreement to sot off the 
interest on the mortgage against the fees 
alleged to be due to Defendant No. 12 
has not been properly tried, and for this 
reason the plaintiff applied for commis¬ 
sion for his examination at Rangoon. It 
was granted ; and he was examined 
on interrogatories and cross-interroga¬ 
tories. This was in January 1923. When 
the case became ready for hearing the 
defendant wanted to have the plaintiff 
examined in Court and summons was 
issued on him. It appears from the 
peon’s report that he refused to accept 
the summons. The summons was served 
at Dhurung—his ordinary place of resi¬ 
dence in the district of Chittagong. A 
number of petitions was subsequently 
put in by the Defendant No. 12 in the 
Court below praying that the plaintiff 
might bo examined in Court. The last 
application was made on the 22nd April 
1924. Tbo Court thereupon ordered the 
plaintiff 

to appear before the Court if defendant depo¬ 
sits the costs of his travelling. 


On the 3rd May, the defendant depc 
sited Rs. 2. The case came on for heai 
ing on the 6th May, when again th 
defendant put in a petition praying tbo 
the plaintiff might bo examined in Cour 
That petition was rejected, the depos 
tion of the plaintiff taken on comraissio 
■was admitted in evidence, and the sui 
was decreed. O. 26, R. 8, Civil P. 0. pr< 
vides that 

Evidonce takon under a commission shall ni 
road as evidence in the suit without tbo conaai 
of the party against whom the same is ofiorf 
unless (a) the person who gave the evidence 
beyond the jurisdiction of the Court, or dead i 
rinable from sickness or infirmity to attend to 1 
personally examined, or exempted from person; 
appearance in Court, or is a civil or militai 
officer of Government who cannot, in the op 
nion of the Court attend without detriment j 
the public service ; or (b) the Court in its dison 
tion dispenses with the proof of any of the ci 
cumstanaes mentioned in Clause (a) and auth< 
nzes the evidence of any person being read i 
evidence m the suit, notwithstanding pro 
that the cause for taking such evidence by con 


mission has ceased at the time of reading the 
same. 

There was no consent of the defendant 
to the evidence of the plaintiff taken on 
commission being read against him. On 
the contrary the defendant all along 
insisted upon the presence of the plain¬ 
tiff' in Court. That being so it was for 
the plaintiff to show that he was beyond 
the jurisdiction of the Court at the time 
when the evidence was going to be 
read in Court. There is no such 
evidence. On the contrary one of the 
witnesses for the plaintiff said that the 
plaintiff was at home (i. e., at Dhurung 
in Chittagong) on the day the witness 
was examined. In these circumstances 
the evidence taken on commission under 
the law could not be read as evidence in 
the case against the defendant. We may 
refer to the case of Satish Chandra v. 
Satish Kanta (1) where the Judicial 
Committee observed : 

Evidence taken on commission should only 
be permitted to be used where the witness is 
proved to be too ill or is absent or for other 
sufficient reason. 

It . is contended by the learned advo¬ 
cate for the respondent that although 
that is so, the Court has the power under 
01. (b) of 0. 26, R. 8 to dispense with 

the proof of any of the circumstances men¬ 
tioned in Cl. (a), and allow the evi¬ 
dence taken on commission being read as 
evidence in the suit notwithstanding 
proof that the cause for taking such evi¬ 
dence by commission has ceased at the 
time of reading the same. The Court no 
doubt has the discretion, but the ques¬ 
tion is whether the Court exercised that 
discretion in the present case. No rea¬ 
sons are stated, and having regard to the 
laxity of practice with regard to evidence 
taken on commission being read as evi¬ 
dence in the mofussil Courts it is very 
likely that the Court allowed the evi* 
denco to be read without applying its 
mind to the matter, and without exercis¬ 
ing its discretion. At any rate it does 
not appear from the record that the 
Court did exorcise its discretion in the 
matter. In these circumstances "we think 
that the evidence taken on commission 
could not properly be read in Court. 

It is pointed out on behalf of the res¬ 
pondent that the Court below has dis¬ 
believed the evidence of the defendant as 
to the agreement set up by him. That 
13 true. But the evidence of the plain- 

(1) A. I. R. 1923 P. 0. 73. 
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tiff taken on oommission was on the 
record, and it is difficult to say how far 
the Court was influenced by the evidence 
of the plaintiff taken on commission. It 
is to be observed that apart from the 
evidence of the plaintiff himself there is 
no other evidence to contradict the evi¬ 
dence of the defendant on the point. 

In these circumstances, we think that 
the case should go back to the Court 
below in order that the plaintiff may be 
examined in Court. If the Court, after 
considering the evidence of the plaintiff 
and other evidence in the case is of opi¬ 
nion that the agreement set up by the 
Defendant No. 1^, viz., that the amount 
of fees payable to the Defendant No. 12 
would be set off against the interest 
payable to the plaintiff, is proved, then 
the amount decreed by the Court below 
will be reduced to such sum as the Court 
may find, not exceeding Rs. 13,906*14-4 
at which this appeal has been laid. If 
no such agreement is proved, then the 
decree of the lower Court will stand. 
Costs of this appeal abide the result. 

Case remanded. 
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Walmsley and Ghakravarti, JJ. 

Secretary of Opposite Party — 

Appellant. 

V. 

K. S. Banner]ee —Claimant—Respon¬ 
dent. 

Appeal No. 159 of 1924, Decided on 
^ January 1926, from the original 

decree of the Land Acquisition J., 24* 
Pargannahs, DAllth January 1924. 

Court-Fees Act. S. There is no dlscrimi- 
MtiM betioeen Court-fees payable by' Secretary 
of state and the claimant from an appeal 

— J.and Actfuiallion 
ict 116941, 8, 26 — Land Acquisition Amendment 

iic<(l92l), S.2(2). “ 

The Irtference drawn from the discrimination 
ma^ between the claimant and the Secretary 
of Slate m the matter of Oourt-feos to be paid 
on appe.%1 from the award of the lamd Acquisi¬ 
tion Judge In 8.8, Court-Fees Act, is no longer 
warranted by reason of the Land Acquisition 
Amendment Act making the Judge's decision a 

CP45,Cg,P46. Cl] 

Surendra Nath Ouha and Af, Nurud- 
•*« Ahmed —for Appellant. 

MHllick and Mon Mohan Banerjee 
•"W Respoodeot. 

- *yf*^*P*^*yi J-—Thii appeal is preCer- 
by the Secretary of State against th 


decision of the Land Acquisition Judge 
OQ a reference under the provisions of 
the Land Acquisition Act. 

Some land was acquired for the exten¬ 
sion of the Medical College Hospital, and 
the plot under consideration lies im¬ 
mediately to the east of the plot to 
which Appeal No. 158 relates. Before 
the Collector the claimant asked for 
compensation at the rate of Rs. 10,000 
per katta and Rs. 20,000 for what was 
called severance. In the reference the 
claim per katta was reduced to Rs. 6,000 
nothing was said about severance, but in 
the Judge's Court the sura demanded on 
that account was Rs. 4,500. The Collec¬ 
tor awarded Rs. 4,000 per katta and gave 
nothing for severance. The Judge has 
enhanced the rate per katta to Rs. 5,000 
and has added Rs. 2,500 for severance. 

A preliminary-objection has been taken 
on the ground that the appeal has been 
filed on a stamp of fifteen rupees only. 
It is said that full Court-fees on the 
value of the relief claimed should have 
been paid. It is conceded that the old 
practice was to pay ad valorem Court fees 
but the appellant has the authority of 
the Punjab and the Madras Courts for 
paying the smaller sum. The Court fees 
Act makes it clear that a claimant must 
pay ad valorem fees, but tlie wording of 
the section that makes that provision 
suggests that when the Secretary of State 
appeals for a reduction of the sum 
awarded some other rule applies ; and if 
the Court-fees payable by a claimant are 
not governed by the ordinary rules affect¬ 
ing decrees it seeing that they cannot bo 
applica})le in the case of an ap])Gal by the 
Secretary of State. If that is so, the 
only article in the Court Pees Act under 
which such an appeal can bo classed 
though nob very approiu.'iatoly is Art. 17 
(1), an appeal to sot aside. I think, how¬ 
ever, that the portion has l>een changed 
by the recent amendment of the Land 
Acquisition Act. For a purpose \incon- 
noctod witli the matter of Court-fees the 
decision of the Judge has l)een made a 
decree, and the result is that the Secre¬ 
tary of State is aiipealing against a 
decree. Where a claimant demands an 
enhancement of the Judge’s award he 
also is appealing against a decree, and tlio 
special provision of S. 8 of the Court 
Fees Act may now, probably, be regarded 
a^ redundant. At any rate the inference 
drawn from the discrimination made 
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l,e^vcen the clairuaut and the Secretary of 
State is no longer warranted. I think. 
Lherefore, that ad valorem fees should be 
paid. As the smaller sum was paid on 
the authority of decisions by other High 
Courts, time will bo given to the Secrc* 
tavv of State to put in the deficit. 

Now I turn to the merits of the case. 
The learned Judge has referred to the 
situation of the land, and has shown that 
four of the sales and awards adduced for 
comparison cannot bo accepted as show¬ 
ing the value of the plot under consider- 
atfon. Other awards show that land 
with a frontage on Bowbazar Street may 
l>e valued at al)out Rs. 10,000 per katta. 
This plot is not on tho street, but it 
differs from the plots on each side of it in 
this that access to the street is not com¬ 
pletely cut off. The Collector considered 
that this gave tho plot a greator value 
than the plots on each side of it, and the 
only question is how much greater is that 
value. Tho learned Judge thinks that 
compensation should he at the rate of 
Rs. 5,000 per katta. I think that is a 
generous estimate, but I am not satisfied 
that it is excessive. 

The next question is whether the Judge 
is right in awarding compensation for 
what is called “ severance." The term is 
not appropriate. Tho effect of the ac¬ 
quisition is to leave tho owner in jmds- 
scssion of a narrow strip of land at the 
south end of tho idot acquired, which by 
its situation is awkwardly attached to 
the plot further south. It is said that 
shape and situation make it impossible 
to derive the fullest advantage from this 
narrow strip. In this case also, I think 
that the claimant is inconsistent; bo 
I)ases his demands on proximity to Bow- 
bazar Street, and tho acquisition does not 
interfere with that. All that can bo said 
is that tho plots left to him aro irregular 
in shape, hut I do not think that that fact 
has any real effect on their value. I 
tliink, therefore, that compensation on 
this account should not be given. 

In tho result, I think, that the appeal 
should ho allowed in part, the Judge’s 
award being affirmed in regard to the 
compensation for tho land and reversed in 
regard to compensation of the* remainder. 

The appellant will recover propor¬ 
tionate costs. 

Chakravarti, J, —I agree. 

Appeal partly allowed. 
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Greaves and.Pakton, JJ. 

Khelra Molmn Ghose and another — 

Defendants—Appellants. 

V. 

Lakhi Kanta Pal and others —Plain¬ 
tiffs—Respondents. 

Appeal No. 1107 of 1923, Decided on 
17th November 1925, from the appellate 
decree of the Sub-J., 2nd Court, Howrah, 
D/- 12th February 1923. 

(rt) Bengal Tenancy Act (1885), S. 10— Occu¬ 
pancy rights. 

Occupancy rights acquired prior to 1885 are 
protected by the provisions of S. 19. [P 47 C 1] 

(b) De7igal Tenancy Act {1885) S. 181—S. 181 
does not affect rights acquired under Act (10 of 
1850), S. G. 

The provisions of S. 181 relate to the preven¬ 
tion of the acquisition of occupancy rights 
during the continuation of the Act itself and 
they do not afloct tho rights acquired as under 
the provisions of S. 6 of Act 10 of 1859 ; 27 C, L, 
J. 55G and 31 Cal 1021, Foil [P 47 C, 2] 

(c) CJiouludari Chakran lands — Rights ac¬ 
quired under; are .not distinct those under 
chakran lands 

There is no di.stinction between the rights ac¬ 
quired in respect of chakran lands which are of 
a private nature and those acquired in respect 
of chowkidari chakran lands which are of a 
public nature. [P 47 0 2 P 48 C 1] 

Bijan Knmar Mnkerji for Eupendra 
Kumar Mittei —for Appellants. 

Eadha Benode PaU Bhupendra 
Krishna Bose and Hem Kumar Bose —for 
Respondents. 

Greaves, J. —This is an appeal by the 
defendants against a decision of tho Sub¬ 
ordinate Judge of Howrah confirming a 
decision of the Munsif. The suit out of 
which this appeal arises was brought by 
the plaintiffs for possession of certain 
land on establishment of their tonancy 
right therein. Tho iilaintiffs' case was 
that the lands in suit appertainad'to the 
chakran lands of Defendant No. 3 which 
he held under a service tenure under a 
zemindar; that the lands were resumed by 
tho landlord on the surrender by Defen¬ 
dant No. 3 and that they w’ere leased by 
the landlord to the present plaintiffs. 
The plaintiffs say that failing to obtain 
possession of the land leased to them 
they were forced to commence these 
prooeodings. 

Two contentions ^Yere urged before us on 
behalf of tho appellants. First of all 
they say that the lands were not chakran 
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lands bnfc jiiskar lands of Defendant No. 3 
and that they had acquired occupancy 
rights in these lands by cultivating them 
as raiyats for a period of over 70 years, 
and secondly, they contended that even 
if the lands were chakran lands and 
not niskar lands they had acquired right 
of occupancy by their possession for the 
jieccssary period. Tho findings of both 
Courts were that the lands were chakran 
and that tho defendants had been in 
occupation tliereof since tho year 1851 
but'that no occupancy rights had been 
acquired having regard to tho nature of 
the land. Tho appeal has been argued 
before us on behalf of the appellants on 
two grounds. First of all, it is stated 
that the decision that tho lands were 
chakran and not niskar has been arrived at 
by the admission of inadmissible evidence 
that is, of statements contained in the 
documents of title of third parties and 
the second point is that occupancy rights 
can bo acquired in tlieso lands even if 
they are chakran lands. So far as the 
first point is concerned, clearly we think 
the documents FKbibits 2 A and 2B were 
inadmissible but we think that tho oral 
evidence was clearly admissible apart 
from the documents themselves. It is 
urged, however, before us that it is im- 
jiossible for us to say in second appeal 
bow much weight was attached by tho 
lower appellate Court to the inadmissible 
evidence and that in any case the matter 
should be referred back to that Court for 
consideration of tho oral evidence exclu¬ 
ding the documents complained of. But 
having regard to tho view we take on tho 
second point it is not necessary to defi¬ 
nitely decide this contention. 

So far as the second point is concerned 
the conclusion I have come to is that oc¬ 
cupancy right can be acquired in chakran 
lands and that such rights have been 
acquired by Defendant No. 2 in the land 
in suit and consequently, the appeal must 
succeed on this ground. Under the pro¬ 
visions of 8.181 of the Bengal Tenancy 
Aot occnpancy rights could not have been 
Acquired if such rights had accrued 
jafter the passing of the Aot itself. But 
ttiese rights wero acquired long prior to 
1685 and they arc in my opinion, protected 
fry the provisions of S. 19 of that Aot. It 
suggested that the provisions of 
3. |.B1 govern the provisions of 8. 19 but 
; 91^ view 1 take is that the provisions of 
|K^191 relate to the prevention of the 


acquisition of occupancy rights duriog( 

the continuation of the Act itself and that 

they do not affect the rights acquired as 

under the provisions of S. 6 of Act X of 

1869. That section provides that 
every raiyat who has cultivated or held laud 
for a period of 12 years has a right of occupancy 
in the land so cultivated or held by him, 

and in my opinion, by virtno of that 
provision the appellants have acquired 
rights of occupancy in the land. It is 
contended before us on behalf of the 
respondent that tho appellants and thoir 
predecessors-in interest were not vaiyatb- 
but wore in the position of under-raiyats 
under the holder of the chakran lands. 
But I confess that this argument does nob 
appeal to me and it certainly was not 
given effect to in the two cases to which 
I shall presently refer which seem- 
to me to govern the decision in this 
ai3peal. These two cases are Sitikanta 
Roy v. Bipradas Ciiaran (l) where it was 
held by this Court that under circum¬ 
stances that seem to me similar to those 
now before us rights of occupancy can be 
acquired under Act X of 1859 and were 
not taken away })y tho provisions of 
S. 181 of the Bengal Tenancy Act. The 
second case is that of Ram Kumar 
Bhattacliarya v. Ram Newaj Raj(j^ira{2) 
whore it was held that rights of occu¬ 
pancy might bo acquired by a tenant 
oven in choukidari chakran lands under 
S. 0 of Act X of 1869. In the judgment 
in that case the argument that the 
tenants there were tenants at will and 
not in tho position of raiyats was con¬ 
sidered and discarded ;and accordingly, in 
my opinion, unless we are prepared to 
hold that those decisions are wrong and 
refer tho matter to a Full Bench the 
appeal is concluded thereby. I am not 
prepared to eay that these decisions are 
nob correct and accordingly, in my 
opinion, the appeal is concluded thereby. 

There is, however, another argument 
which was raised on behalf of the respon¬ 
dents and it is this that these two deci¬ 
sions relate to chowkidari chakran lands 
and tbat the same principles do not apply 
to ebakran lands which are of a private 
and not of a public nature. But I feel 
difBculty in distinguishing between the 
rights acquired in respect of chakran 
lands which are of a private nature and 
those acquired in respect of chowkidari 

~(l) [1918] 27 C. L. J. 55G=4C I. C. 

W. N. 763. 

2) fl9043 31 Cal. 1021 C. W. BgO. 
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lands which are of a public nature. We 
think, therefore that the principles of 
these two cases govern this appeal. We 
are however, pressed by two further 
decisions of this Court. The first of these 
cases is that of Jafarruddin Saha v. 
Ktmar Jaminiballav Sen (3) but I do not 
think that any reliance can be placed on 
that decision for the purposes of the 
appeal now before us. No particulars 
are given in the judgment itself and the 
report itself is defective in that they are 
not supplied in the statements of the 
case which should have accompanied the 
report. Whether the rights in that case 
were acquired after the passing of ^f'he 
Bengal Tenancy Act or before funder f Act 
X of 1859, I cannot gather from the 
'•eport and so no reliance can bo placed 
on the case for the purposes of overruling 
the two decisions to which we have 
referred. 

Then comes the case of Satyendra Nath 
Banerjee v. Krishnasakha Kar (4) in 
which it would appear that Mr. Justice 
Mookerjee, who delivered the judgment 
of the Court has receded from the posi¬ 
tion which he took up in the case 
reported in Ram Kumar v. Ram Neioaj 
(2) to which judgment he v’as a party. 
But here again the decision did not really 
turn on that point but on the question 
of limitation. Accordingly, we do not 
think that wo can take that decision as 
really differing from the decision in Ram 
Kumar v. Ram Neiuaj (2). 

For the reasons, therefore, which I 
have indicated I think that the appeal 
must succeed and the decree of the 
lower appellate Court set aside and the 
suit dismissed with costs in all Courts. 

Panton, J. —I agree. 

Appeal allowed. 

^(3) [1918] 23 C. W.~N. 130=46 I. 0. 341=^8 
0. L. J. 249. 

(4) A. 1. R. 1922 Civl. 193. 
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Cuming and Page, JJ. 

Jibau Naskar and • anothei —Defen¬ 
dants—Appellants. 

. V. 

Muralidhar and anothei —Plaintiffs— 
Bespondents. 

Appeal No. 393 of 1924, Decided on 
22nd April 1926, from the appellate de¬ 
cree of the 1st 24 Pergancas, Ali- 

pur, D/- 18th January 1924. 


Bengal Tenancy Act, S. 50—Noti-payment of 
rent previous to suit does not affect presumption 
—Rate of rent remaining unchanged for 20 years 
fs sufficient. 

It is not necessary to prove payment of rent at 
the same rate for 20 years under S. 50. It ia 
sufllcicnt if the defendants could show that the 
rent or rate of rent remained unchanged for 20 
years previous to the date of the suit even though 
a single year’s rent is not paid. [P 49 G 1] 

Sitaram Banerjee —for Appellants. 

Nashim Ali —for Respondents. 

Cuming, J. —In the suit out of which 
this appeal has arisen the plaintiffs sued 
to recover arrears of rent of certain jama 
at a rental of Bs. 9-8-0 for the years 1324 
to 1327 with damages. They also prayed 
for enhancement of rent on the grounds 
that there was an increase in area of the 
lands, that the existing rate of rent was 
below the prevailing rate and that there 
was a rise in the average local prices of 
staple food-crops. At the trial the plain¬ 
tiffs only asked for enhancement on the 
ground of rise in the average local prices 
of staple food crops. The defence was 
that originally there were two jamas of 
Rs. 3-8-0 and Rs. 6 which were consoli¬ 
dated into one jama of Rs. 9-8-0, and 
these two jamas, out of which one jama 
was made had been in existence since 
before the time of the Permanent Settle¬ 
ment and, therefore, the rent was not 
liable to enhancement. 

The first Court held that the plaintiffs 
were entitled to rent for the period in 
suit at the rate of Rs. 9-8-0 with dam¬ 
ages at 25 per cent, and he rejected the 
claim for enhancement of rent. He held 
that the defendants were entitled to the 
presumption which arose under S. 60 of 
the Bengal Tenancy Act and this pre¬ 
sumption had not been rebutted. In 
appeal the learned Subordinate Judge 
held that so far as regards one portion of 
the jama namely, the jama for Rs. 3-8-0 
which comprised some two bighas and 
5 cottahs of land the defendants bad 
proved xjayment of unaltered rent for 
more than 20 years. Hence the pre¬ 
sumption under S. 50 arose and this pre¬ 
sumption had not been rebutted by the 
plaintiffs. With regard to the other 
jama, namely, the jama of Rs. 6 which 
comprised some 3 bighas and 10 cottahs 
of land he held that it was for the defen¬ 
dants to prove payment of fixed and un¬ 
altered rent for 20 years before the suit* 
The defendants had failed to prove .that 
they had paid rent at the same rate for 
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20 years and, therefore, they were not 
entitled to the presumption under S. 50 
of the Bengal Tenancy Act. 

The learned vakil who has appeared 
for the defendants-appellants contends 
that the learned Judge in the Court 
below has approached the case from an 
entirely wrong point of view. It was 
not necessary to avail themselves of the 
presumption under S. 50 of the Bengal 
Tenancy Act to prove that they had paid 
rent at the same rate for 20 years. It 
was sufficient fot tbs purpose of availing 
themselves of the presumption to prove 
that the rate of rent had remained un¬ 
altered for 20 years before the date of the 
suit. The learned vakil contends, and 
I think quite rightly, that the learned 
Subordinate Judge made an error of law 
in asking the defendants to prove that 
they had paid rent at the same rate for 
20 years before the suit. It is quite 
clear that the learned Judge has ap¬ 
proached the case from an entirely wrong 
point of view. It is not necessary to 
prove payment of rent at the same rate 
for 20 years. It is sufficient if the 
defendants could show that the rent or 
rate of rent remained unchanged for 
20 years previous to the date of the suit. 
It is quite possible that they might not 
have paid a single year’s rent. 

The decree of the learned Subordinate 
Judge must, therefore, be set aside and 
the case remanded to him to consider the 
case so far as regards the jama of Hs. 0 
from this point of view. If he does find 
that the defendants have proved that 
the rent or rate of rent remained un¬ 
changed for 20 years he will then have 
to consider whether the plaintiffs have 
or have not succeeded in rebutting tho 
presumption which would then arise. 
After he has determined this point he 
will then be in a position to determine 
whether the case is or is not to be re¬ 
manded for a further finding to the trial 
Court as to whether there has or has not 
been a rise in the average local prices of 
the staple food crops and whether the 
rent is liable to enhancement on account 
of the rise in tho average local prices. 
Costs will abide the final result. 

PAge, J. —I agree. 

Cate remanded. 




A. I. R. 1927 Calcutta 49 

SUHRAWARDY AND GrAHAM, JJ. 

Nanda Kumar Das —Appellant. 

v. 

Emdad Ali and oiAcrs—Respondents. 
Appeal Ko. 1595 of 1924, Decided on 
3rd June 1926, from the appellate decree 
of the Sub-J., 1st Court, Bakargunj. D/- 
25th March 1924. 

(a) Landlord and tenant—Waste land is to 
be considered in possession of person having title 
thereto—Cutting hogla, wild grass, is not an act 
of possession or dispossession—Adverse possession 
-^W ords. 

Waste land is to be considered in the posses¬ 
sion of the persons having title thereto and there¬ 
fore the cutting of hogla, which is a wild grass, 
where it is net supposed to be the exclusive pro¬ 
perty of any one, is not an act of possession by 
any party. [P SO C 1 & 2j 

• (6) Practice—Court is entitled to draw infe¬ 
rence inconsistent with the case of either party. 

A Judge is perfectly entitled as a Judge of fact 
to give due weight to the evidence adduced by 
the parties and to draw his own inference which 
may be inconsistent with the ease of either 
party, for it is the duty of the Judge to sift the 
truth and not to be pinned to the evidence of a 
party to the case in order not to defeat the ends 
of justice, [P 50 C 2] 

(c) Evidence Act, S. lli—Dcleruiinatian of 
title to waste land—No one i>roving — 

Court can hold that the land is in possession of 
rightful owner. 

Under the record of rights the presumption 
attaches to the correctness of the entry therein. 
Under 8. 114, in determining a question of fact 
the Court may presume the existence of certain 
things. The entry in the record of rights has 
only a probative value but the presumption 
which tlie Court draws under S. 114 of the Bvi- 
dcnco Act is a prosUiuntion of the existence of 
certain facts, and in determining the title to waste, 
land the Court is entitled tc hold that so long as 
no one else can prove posscs.sio rnd the property 
is incapable of possession it must be held to be 
in the possession of the rightful owner. [P 50 C 2j 

Ahinash Chandra Ghose —for Appel’ 

lant. 

Gunada Charan Sen and Prosanla 
Bhusan Gui)ta — iov Respondents. 

Judgment. —Tho Defendant No. 0 ha*-’ 
preferred this appeal which is limited to 
Plots Nos. 655 and 656. It is argued oo 
his behalf that tho estimate of facts by 
the lower Court is not correct, that the 
Court has not given proper value to the 
presumption arising from the record of 
rights and that the suit is barred by 
limitation. 

Admittedly the plaintiffs are the nim- 
bhowladars within whose nim howla are 
included the disputed Plots Nos. G.j3 to 
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658. The defendants’ case is that they 
are the holders of osat nim howla under 
ihe plaintiffs’ nim howla and that the 
tands in suit are included within their 
nim osat howla. The lower appellate 
Court has found on an examination of the 
evidence and a consideration of the 
Ameen’s map that these plots fall within 
the nim liowla of the plaintiffs. On this 
finding the plaintiffs are entitled to a 
decree. But then the learned Subordi¬ 
nate Judge goes on to determine the 
question of limitation to find whether 
the plaintiffs’ right in all these plots was 
barred. On an examination of the evi¬ 
dence of possession he comes to the con¬ 
clusion that the plaintiffs’ right to Plots 
Nos. 655 and 656 is not barred, the defen¬ 
dants having failed to prove possession 
beyond 12 years ; with regard to the other 
plots the learned Judge found that the 
defendants had reclaimed those plots more 
than 12 years ago and therefore they 
acquired a limited interest adverse to the 
plaintiffs. In this view he has passed a 
decree partly in favour of the plaintiffs 
and partly in favour of the defendants. 
The Defendant No. 6 who is interested in 
Plots Nos.655 and 656 assails the findings 
of the lower Court and urges that they are 
based not on the facts of the case but 
upon certain assumptions by the learned 
Judge. 

The learned Judge has found that all 
these plots were at one time jungly lands. 
At the time when the record of rights 
was prepared, namely, 1905. no tangible 
possession of these plots (6o5 and 656) 
was possible. The other plots were 
brought under cultivation before the 
preparation of tho record of rights in 
which all these plots were entered as in 
the occupation of the defendants. The 
appellants, however, argue that it was the 
plaintiffs’ case that they were in posses¬ 
sion of these two plots by taking hogla 
from the jungle and as the plaintiffs 
assert acts of possession they are bound 
to ))rove such possession within 12 years 
of the suit and the presumption of law 
that waste land is to be considered in the 
possession of the persons having title 
thereto should not be raised in their 
favour. With regard to this the only 
act of possession alleged by the plaintiffs 
is the taking of hogla which also the 
defendants claimed to have done. Hogla 
is a wild grass and in that part of the 
cuontry is not supposed to be the oxclu- 
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sive property of anyone. The cutting 
of hogla therefore is not an act of posses: 
sion or dispossession by any party. The 
learned Judge is perfectly entitled as a 
judge of fact to give due weight to the 
evidence adduced by the parties to draw 
his own inference which may be incon¬ 
sistent with the case of either party for it 
is the duty of the Judge to sift the truth 
and not to be pinned to the evidence of a 
party to the case in order not to defeat 
the ends of justice. The learned Subordi¬ 
nate Judge therefore observes that no 
tangible possession of these plots was 
possible at the time of the preparation of 
the record of rights by which he means 
to say that it was jungle land which was 
not capable of possession in such a way 
as bo amount to dispossession of the per¬ 
son having title thereto. 

It is next argued that the learned 
Subordinate Judge has not given due 
effect to the presumption available to 
the defendant by virtue of the entry in 
the record of rights and is wrong in hold¬ 
ing that that presumption is to be over¬ 
ridden by the legal presumption of pos¬ 
session. The argument is based upon a 
somewhat misconceived idea of the pre¬ 
sumption arising from the record of rights 
and that arising under S. 114, Evidence 
Act. Under the record of rights tho pre¬ 
sumption attaches to the correctness of 
the entry therein. Under S. 114, in 
determining a question of fact the Court 
may presume the existence of certain 
things. The entry in the record of rights 
has only a probative value but the pre¬ 
sumption which the Court draws under 
S. 114, Evidence Act, is a presumption of 
the existence of certain facts. There is 
therefore no clash of presumptions in a 
case of this kind ; and in determining the 
title of the jslaintiffs the Court is entit¬ 
led to hold that so long as no one else 
can prove possession and the property is 
incapable of possession, it must be held 
to be in the 'possession of the rightful 
own^. The finding of the lower appel¬ 
late Court being that the defendant re¬ 
claimed these plots within 12 years of 
suit, this point, as well as the ^point of 
limitation both fail. 

u a cross-objection filed on be¬ 
half of the plaintift's-respondents. They 
claim a declaration from Court of • their 

nim howla title to the plots in suit. It 

as been found by the lower appellate 
vonrt that the plaintiffs' nim how a 
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of landlord and tenant docs exist between th 
parties. [P 52 0 1 


title is nob denied and that the defen- 
■dants, being the plaintiffs’s tenants, have 
by adverse possession acc^uired a limited 
interest which I understand to be the 
interest of tenants as against their land¬ 
lords (the plaintiffs) ill Plots Nos. 657, 
658, 653 and 654. The learned vakil who 
appears for the appellants does not seri¬ 
ously contest the plaintiffs’ right to get 
the declaration prayed for by them. Bub 
he says that there are other parties in¬ 
terested in these plots and such a decla¬ 
ration could not be made in their absence. 
We think that the plaintiffs are entitled 
to the declaration asked for whatever its 
effect may be. Let the plaintiffs’ nim 
howla right in all the properties in suit 
be therefore declared. 

The next ground urged on behalf of tlie 
cross-objections is that there is the defen¬ 
dants’ own evidence that the four plots 
in which their claim for khas possession 
has been dismissed were brought under 
•cultivation within 12 years. A portion 
of the evidence is read to us but we are 
not in a position in second appeal to say 
that the evidence relates to these four 
plots and not to the other two plots 655 
and 656 which have been decreed to the 
plaintiffs. This is a matter which should 
have been taken and urged in the lower 
appellate Court as it depends upon the 
■application of the entire evidence on the 


5. C. Maity and Apurha Chandra 
Mukherjee —for Appellant. 

Hira Lai Chakrabarti —for Eespou- 
dents. 

Cuming, J. —This appeal arisco out of 
an application by a tenant under S. 158 
of the Bengal Tenancy Act asking the 
Court to determine the area of his 
tenancy. The landlord raised a number 
of objections among others that the appli¬ 
cation was not maintainable inasmuch as 
the relationship of landlord and tenant 
did not exist between the parties. The 
trial Court held that the area of the 
tenancy amounted only to some 14 bighas 
in the place of 18 bighas as mentioned 
in the defendant’s pattah and to this 
extent he allowed the application. On 
appeal this finding of the Munsif was 
affirmed and the appeal was dismissed. 

The landlord has appealed (o this 
Court and his contention is that the 
Court had no jurisdiction to deteraaino 
the area of the tenancy, because he Lad 
raised the defence that the relation¬ 
ship of landlo'd and tenant did not 
exist between him and the respon¬ 
dent. He contends i hat since it is 
contended that the relationship of land¬ 
lord and tenant does not exist between 
the parties it is not open to the Court, to 


record. 

The result is that the appeal fails and 
the cross-objection succeeds in part. In 
the circumstances we make no order as 
to costs. 

Appeal dismissed. 
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Coming and B. B. Ghosb, JJ. 

Kailash Chandra Gantail —Appellant' 

V. 

Meheruddi Sheikh and anothe) —Res¬ 
pondents. 

Appeal No. 225 of 1925, Decided on 
12th March 1926, from the appellate 
erder of the Dist. J., 24 Pergannabs, 
D/- 12feh January 1926. 

Bsngal Tenancy Act, 8. 158—.'I ppUcatlon under 
-“Court can determine relatioinhlp of landlord 

And tenant. 

In an applloatlon under 8. 158 it is open to 
toa Court to determine whether the relationship 


go into the matter any furtlior or to 
determine whether the rola' ionship of 
landlord and tenant does exist between 
the parties and after he has determined 
that it does not exist then to proceed to 
dispose of the applica' ion. 

In support of his conloniion Mr. Maity 
has referred \is to the case of Peary 
Mohun Muherji v. Ati Sheikh (l). It 
cannot, hoWever, he said that tliis deci¬ 
sion is an a’uthority for the proj)D-5ition 
Mr. Maity has contended for. All that 
this ca^o would seem to decide is that a 
decision as to wlioUier tlie relationsliij) 
of landlord and tenant did or did not 
exist between the parties in a proceeding 
under S. 158 of the ]3engal Tenancy Act 
would not ho res judicata in a sul>sequenfc 
regular suit. Tliis is not the same as 
holding that a Court could not in an 
application under S. 158 doterinine 
whether the rolationsliip of landlord and 
tenant did or did not exist hetsveon the 
parties. Looking at the wording of the 
bection itself it would seem clear that it 

(l) [1993} 20 Cal. 249. 
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IB open in sucli proceeding to determine 
whether the relationship of landlord and 
tenant exists between the parties. Sub^ 
clause (1) (b) sets forth among other 
matters that may be determined by the 
Court the name and description of the 
tenant thereon. This sub-clause, there¬ 
fore, would go to show that the Court 
has to determine whether the relation¬ 
ship of landlord and tenant exists between 
the parties. For obviously if the Court 
can determine the name and description 
of the tenant it can determine whether 
the relationship of landlord and tenant 
does exist between the particular parties. 
I am, therefore, of opinion that Mr. 
Maity’s contention has no substance. 

The appeal must, therefore, fail and is 
dismissed with costs. Hearing-fee one 
gold mohur. 

Ghose, J. —I agree. 

Appeal dismissed. 
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B. B. Ghose and Cammiade, JJ, 

Jatindra Nath Bhattacharyya —Plain¬ 
tiff—Appellant. 

V. 

Manindra Nath Bhattacharyya and 
others —Defendants—Respondents. 

Appeal No. 2023 of 1924. Decided on 
14th July 1926, from the appellate 
decree of the Isb Sub-J., Midnapore, 
JV- 19th. May 1924. 

(a) Civil P. C., Sch. 2, para. 1— Application 
for order of reference to arbitration—Same day 
other reference by parties as to matters not in 
dispute—Order of reference as to only matters in 
dispute by Court is not illegal. 

If the parties to the suit apply to the Court for 
an order of reference with regard to the matter in 
difference in the suit and on the same day make 
a reference to arbitration without the iuterven- 
tion of the Court with regard to other matters in 
dispute between the parties by a separate agree¬ 
ment, the order of reference made by the Court 
with regard to the subject-matter of the suit 

cannot be questioned on the ground of illegality 

or invalidity. If the parties in their application 
for reference to arbitration with regard to matters 
in difference in a suit put iu other matters of 
difference but the Court makes a reference to the 
arbitrators only with regard to the matters iu 
aifierenco in the suit without any objection of the 
parties, such reference is not illegal. 

Where the parties in addition to the petition 
m Court actually enter into' a separate 
agreement to refer matters in dispute outside the 
subject-matter of the suit to the same arbitrators, 
and the arbitrators act upon that agreement and 
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make two awards, one with regard to the matters 
in difference in the suit under the order of refer¬ 
ence by the Court, and another not with reference 
to the subject matter of the suit on the strength, 
of the agreement of the parties, and the award 
with regard to the other matters although on the 
record has not been acted upon in any way, the 
mere fact that other matters were referred to in 
the application for making the order of reference 
not ill dispute does not vitiate the order as made 
by the Court: A. I. R. 1924 Cal. 567. Expl .; 
A. I. R. 1925 P. C. 293, Dist, [P. 54, C. 1] 

(5) Civil P. C., S. 115— Power to make order of 
reference attacked—High Covert can revise the 
order—Civil P. C,, Sch. 2, para. 1. 

Where the jurisdiction of the Court to make 
the order of reference is attacked, the High Court 
has power to revise the order in revisioual juris¬ 
diction. [P. 54, C. 2] 

J. Hazra and Apttrha Charan MuJeer^ 
jee—ior Appellant. 

Bankim Chandra MuTcerjee, Bitpendra 
Kumar Milter and Santimoy Majum- 
dar^iox Respondents. 

Judgment. —This appeal arises out of 
a suit for possession of a small plot of 
land measuring about 15 cotfcahs. 

The litigants are two brothers and 
after the filing of the suit there was a 
reference to arbitration. The arbitrators 
made an award and a decree followed 
upon that. There was an appeal against 
that decree on the ground that the refer¬ 
ence itself was bad and no decree could 
follow upon that award. The Subordi¬ 
nate Judge upheld the decree of the 
Munsiff. The present appeal is by the 
plaintiff and his case is that the decree 
should be vacated on the ground that the 
reference to arbitrators was initially 
illegal^ and therefore the arbitrators had 
no jurisdiction to make an award. 

The facts upon which this contention 
is put forward are these : The case was 
filed on the 27th April 1923. On the 
28th April 1923 an application was filed 
in Court by the plaintiff and the defen¬ 
dants which was headed as an ‘ Agree¬ 
ment to refer In that document it was 
stated that 

there are disputes between the parties in oon- 
^Ith the land in the above suit as also 
other lands and to settle disputes with regard to 
the said suit as also other matters, we do herebv 
appoint Babu llohendra Nath Haiti, Srinath 
bamanta and Basanta Kumar Sarkar, pleaders. 

In the second paragraph the defendants 
not to alter the character of 
the lands in suit until the settlement erf 
the suit and in the third paragraph it 
•was prayed that 

orders might be issued upon the arbitrators to 
settle the present disputes among the plaintiff* 
and the defendants on the following matters. 


Jatindba Nath v. Manindra J^ath 
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Then followed several items of disputes. 
It is unneoessaTy to state anything fur¬ 
ther with regard to the provisions of this 
application just now. Upon that an 
order was made on the same day by the 

Munsiff to this effect: 

Let the case be referred to the arbitrators Babu 
Mohendra Nath Llaiti, Brinath Samauta and 
Basanta Kumar, Sarkar as prayed for by the 
parties. 

The arbitrators made their award with 
reference to the suit on the 28th Septem¬ 
ber 1923. On that very day they made 
another award with regard to matters in 
dispute, which were referred to in the 
petition of the 28th of April with regard 
to matters which were outside the 
matters in dispute in the suit. That 
award has not been the subject of any 
other proceeding in the Court below but 
it is on the record. Objections were made 
to the award by the plaintiff and on the 
8th of October 1923 those objections were 
overruled by the Munsiff and a decree 
was made in accordance with the award 
dismissing the suit with costs. The point 
urged is that the application that w'as 
filed by the parties to the suit on the 
28th of April 1923 refen ing to arbitration 
relates not only to matters in difference 
in dispute, in the suit but also to various 
other matters. The reference to arbitra¬ 
tion by the Court was illegal and without 
jurisdiction and w'e have to decide this 
short point. 

Beference has been made to tlie obser¬ 
vations made in the case of Ram Protap 
Ohamna v. Durgaprasad Chamria (i) by 
Mr. Justice Bankin where it is observed : 

In my ‘judgment, it is quite impossible that 
one aud the same arbitration should be held as 
to matters witbiu the jurisdiction of the Court 
and matters without the jurisdiction of the 
Court; between the parties to the suit and 
between them and other persons : under the .Code 
provided by the Indian Arbitration Act and 
Under the Code provided by the second t-aedule : 
under the superintendence and control of the 
Judge who has aeisiu of the suit and of the Judge 
dUpoBing oi businesB under the Indian Arbitration 
Act: partly upon an order of reference and partly 
under an agreement. 

It is argued by the appollaut that these 
observations mean that whenever there 
is an application for reference to arbi¬ 
tration in a suit which is pending in 
Court under the first paragraph of the 
second schedulo of the Code of Civil 
Brooedure, if it includes other matters 
wbieh are not the subject-matter of 
ff#ienoe in the suit itself, the whole 

U) A. L B. 1934 Cal. 5S7 


reference is void although the Court; 
might have made an order for reference 
with regard to the subject matter of the 
suit alone. 

It is further argued that tlie obser¬ 
vations of the Privy Council on appeal 
from the same case in Ram Protap 
Chamaria v. Dureja Prosnd Chamaria (2) 
with reference to the aforesaid obser¬ 
vations of Mr. Justice Rankin do not taka 
away from the binding force of those 
observations. Their Lordships observed 
after reciting a portion of the obsoi- 

vations already cited : 

Their Lordships desire to reserve their opinion 
upou the question whether there may not bo 
exceptions to that comi>reheasive statcuient. 

In our opinion the observations of Mr. 
Justice Rankin must be taken along witli 
the facts of that case. In that case a 
reference was made by the parties to the 
suit as well as persons who were not 
parties to the suit and it referred to 
matters in ditfevonce in the suit as well 
as various other matter.s which concerned 
persons not parties to the suit, and the 
award of tlic arbitrators inixcd up all tlie 
questions in controversy between tbo 
parties to the roferonco, and it was im¬ 
possible to detach one sot of the award 
from tlie other. Tliis would bo inado 
clear from the observations of their Lord- 
ships of the Judicial Goinmittce which 
run thus: 

In tbeir Lordships’jivlgmcnt Ruch un awiird 
is in no true sense one made in obodiiucc to the 
order of T.Iay 23. 1922. While it w'ould not bj 
easy to segregate the findings with reference to 
the matters in questioii in the suit from those 
not so in qncstioi\—the findings in which 
Amardevi \Yas intorc^li.'d from tliose in which she 
was not, it is, their T.ordhhips think, impossible 
to uphold an award in relation to a suit the 
conclusions of which wore plainly coloured, if 
not dict itod, bv the view taken by the arbitrators 
of other questions between the parties or some of 
them to w'hich the suit had no reference. 

I ought to state here that tlio order of 
tlie Court of May 23,1922, referred to 
above was an order referring all matters 
in difference in the suit between the 
parties to the suit as in the present case. 
The question, therefore, we have to see is 
whether the state of facts in the ijresont 
case is the same as in the case of Chamria 
V. Chamria (1) so as to bring into oper¬ 
ation the observations of Rankin, J., 
limited as they must be, with reference to 
the opinion of the Judicial Committee. 
In our opinion, Mr. Justice Rankin made 
t hose observations w ith reference t o the 

(2) a7i. R. 1925 P. C. 203=53 Cal. 258., 
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particular facts of the case. We do not 

I lthink that Mr. Justice Bankin was of 

[opinion that if the parties to the suit 
applied to tlie Court for an order of refer* 
[ence with regard to the matters in differ¬ 
ence in the suit and on the same day 
made a reference to arbitration without 
the intervention of the Court with regard 
to other matters in dispute between the 
parties by a separate agreement, the order 
of reference made by the Court with 
regard to the subject matter of the suit 
can be questioned on the ground of illega¬ 
lity, or invalidity, and if the arbitrators 
made separate awards with regard to the 
different matters there is no reason why 
tlioso awards being otherwise good should 
not he considered to bo enforceable. To 
go a slop further if the parties in their 
application for reference to arbitration 
with regard to matters in difference in a 
suit put in other matters of difference 
„but the Court makes a reference to the 
arbitrators only wnth regard to the 
matters in difference in the suit without 
any objection of the parties, there is no 
reason to suppose that such reference 
should bo considered to be illegal. 

In the present case I ought to have 
stated that the parties in addition to the 
petition that they filed in Court actually 
entered into a separate agreement to refer 
matters in dispute outside the subject 
matter of the suit to the same arbitrators 
and the arbitrators acted upon that agree¬ 
ment which they describe as an Abi- 
chftlnama in their award with regard to 
those matters. Therefore, the matter 
stands thus, that the arbitrators made 
two awards, one with regard to the 
matters in difference in the suit under 
the order of reference by the Court, and 
another which was not with reference to 
the subject matter of the suit on the 
strength of the Ahichalnama or agreement 
of the parties. As I have already said 
the award with regard to the other 
mattei*s although on the record has not 
been acted upon in any wav. The Sub¬ 
ordinate Judge points out that it will be 
[open to the parties if they so desire to 
take steps with regard to that award 
under paragraphs 20 and 21 of the second 
schedule of the Code of Civil Procedure. 
Uur conclusion, therefore, is that the 
mere fact that other matters were referred 
to in the application for making the order 
Of reference does not vitiate the order as 
made by the Court Then with regard 
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to the question whether the awards can 
be dealt with separately or the award 
which is now the subject matter of con¬ 
troversy in this case is so connected with 
the other aw^ard as it may be said to have 
been plainly coloured by the view taken 
by the arbitrators on the other questions 
which they decided by the other' award. 
On going through this award it does not 
seem to us that it can be so held. There 
is a passage at the bottom of the award 
that the arbitrators have not directed 
the Defendant No. 1 to fill up certain, 
excavations on another piece of land as 
that was allotted to the defendant in a 
separate award. That question of the 
filling up of the excavations was not the 
subject matter of the suit and had no 
connexion with it. The subject matter 
of the suit was with regard to one half 
share of 15 cottas of land only. On the 
grounds set forth above we do not think 
that the plaintiff can complain that the 
reference was invalid and without juris¬ 
diction. 

A preliminary objection was- taken 
before us that there is no second appeal 
against the decree nor can this Court 
revise the decree under S. 115 of the 
Civil P. C. or under S. 107 of the Govern¬ 
ment of India Act. In the view we take, 
it is unnecessary to discuss the question 
in detail but it seems to us that where 
the jurisdiction of the Court to make the 
order of reference is attacked, this Court 
has power to revise the order in revi- 
sional jurisdiction and there is an appli¬ 
cation before us to that effect. 

However as we take the view that on 
the merits the appeal fails, this appeal 
must be dismissed with costs. No other 
order on the application is necessary. 

Appeal dismissed. 
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Cuming and B. B. Ghose, JJ. 

Hari Bhusan HrtZder--Plaintiff—Ap* 
pellant. 

V. 

^leikh Abdul and others —Defendants 

—Respondents. 

Appeals Nos. 169 and 160 of 1924, De¬ 
cided on 11th March 1926, from the ap¬ 
pellate decrees of the 4th Sub-J., 24-Par- 
gannas. D/- 5th October 1923. 
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(fl) Evidence Actt S. 116—Owm^r standing by 
and allowing improvement on his land is 
estopped^ but where he objects to do so by a notice, 
he is not. 

Where a person in bona 6de belief that a 
certain property belongs to him spends money 
upon it and the true o^vner stands by and allows 
him to spend money and make improvements 
upon bis land, the true owner is estopped from 
asserting his title to the land as against the 
person making improvements in such bona fide 
belief, but where the owner gives notice to the 
person making improvements to desist from 
building any structure, but does not take legal 
proceedings at once he is not estopped. 

[P 55, C 2 ; P 56, C 1] 

(6) Co-sharer — Partition. 

Where a co-sharer finds that a lessee under 
another co-sharer is erecting buildings over the 
whole property, in spite of his objecting to do so, 
his only remedy is to sue for partition. 

[P 56. C 1] 

Bimala Charan Deb and Tarakeshwai' 
Nath Mitra —for Appellant. 

Jadu Nath Eanjilal, Nripendra 
Chandra Das, S. C.Maity and Appoorha 
Charan Mukherjee —for Eespondents. 

B. B. Ghose, J —These two appeals 
arise out of two suits for possession of 
8 annas share of different plots of land by 
partition on the allegation that these 
lands belonged to the plaintiff and the pro 
forma defendant in equal shares; that 
the pro forma defendant had granted 
leases of his S-annas share in the lands 
in 1910 to the defendants in both theso 
suits, that by virtue of these leases the 
defendants took possession of the entire 
lands. The plaintiff served upon them 
notice to quit his S-annas sliare, but they 
did not pay any heed to that notice and 
wrongfully remained on the land. 

The defendants raised various pleas 
which are not necessary to state in detail 
now. Several issues were raised in the 
trial Court and that Court dismissed the 
plaintiff's suit for khas possession, but 
only declared his title to S-annas share 
and his right to recover rent from tho 
defendants with regard to his 8-annas 
share on the basis of the leases granted 
by the pro forma defendant. The plain¬ 
tiff appealed in both the cases against 
that decision of the Munsif and on appeal 
the questions which were principally 
argued were whether the defendants gob 
Bettlements of the entire lands in suits 
or only the S-annas share of the pro 
forma defendant and whether the plain¬ 
tiff was entitled to have khas possession of 
hie share in the land on partition. With 
Wgard to the first point, the Subordi- 
|h%ti Judge observes that it was common 


ground of the parties that the plaintift’ 
had S-annas share in tho land while the 
pro forma defendant had the other 
8-annas share. He also came to tho con¬ 
clusion that by virtue of the pattas, 
Exs. A and B, the pro forma defendant 
made settlements in respect of his share 
of the land only. He comes to this 
conclusion from the fact that the pattas 
did not purport to grant settlements of 
the entire lands and that the pro forma 
defendant had obtained decrees for rent 
only for his share with regard to the 
lands in suit. 

The Subordinate Judge further remarks 
that the pattas did not specifically men* 
tion the quantity of land in his share, 
nor do they mention the extent of his 
share. The Subordinate Judge next 
observes that after the settlement the 
defendants began to possess the entire 
lands as tenants and made substantial 
structure thereon and many improve¬ 
ments. Tho Subordinate Judge further 
says that it is in evidence that the 
plaintiff was fully aware of these and 
also that tlie plaintiff gave notice to the 
defendants in 1912 asking them not to 
make further buildings on the lands. 
But he held that the plaintiff not having 
taken any further steps against the 
defendants who went on making the 
buildings was not entitled to treat tho 
defendants as trespassers on his sliare of 
the lands. On that finding he dismissed 
the suit for khas possession on partition. 
In taking this view it seems that the 
Subordinate Judge had a somewhat vague 
idea of applying the rule of estoppel as 
against tho plaintiff. Tliat rule is, 
however, that where a person in bona 
fide belief that a certain property belongs 
to him spends money upon it and the 
true owner stands by and allows him to 
spend the money and make improvements 
upon his land, the true owner is estopped 
from asserting his title to the land as 
against tlie person making improvements 
in such bona fide belief. 

Here the circumstances do not call for 
the application of that rule of estoppel. 
The defendants cannot bo said to have 
occupied the entire land in the bona fide 
belief that the whole had been let out to 
them. Nor can it be said that the plain¬ 
tiff stood by and allowed the defendants 
to spend money on the land and make 
improvements. The finding is that in 
1912 the plaintiff gave notice to the 
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defendants to desist from building any 
structure. The idea on which the Sub¬ 
ordinate Judge seems to have acted was 
that the plaintitf should not only give 
notice, but do something more. But I 
jcannot think what more the plaintiff 
was bound to do in addition to giving 
notice to the defendants, even if they 
had acted bona fide, that he had a right 
jto the land and he objected to the defen- 
jdants’ making any further use of it. 
The plaintiff is not bound to rush to the 
Court if he does not find it convenient to 
do so at once. It is clear, therefore, that 
the defendants went on spending money 
on the land at their own risk and that 
.cannot debar the plaintiff from asserting 
jhis legal right to Iiis own property. In 
such a case as this it has been laid down 
in a long series of cases of the highest 
authority that the plaintiff's only remedy 
IS to seek for a partition and that is the 
lemedy which lie has asked for and 
which has been, I think, wrongly denied 
to him by.the Court below. 

It lias been urged by one of the learned 
counsel for one of the defendants that 
^ the lease was granted for tho entire land 
hy the pro forma defendant acting as a 
karta of the joint family consisting of the 
pln-intiff and the pro forma defendant. 
But although thero is such an allegation 
li^ade in the written statement that was 
not persisted in and no evidence was 
adduced to show tliat there was any 
joint family or tliat the pro forma defen¬ 
dant was acting as a karta of tho joint 
amily even if we accept the argument 
^^at the leases cover the entire lands. 

ihis argument, therefore, is nob sustain¬ 
able. 

It was argued by another counsel on 
, behalf of the other defendant that the 
plaintiff s suit was barred by limitation, 
because it was open to the defendants to 
plead either that they were tenants on 
the land or in the alternative that they 
were trespassers, and if the plaintiff did 
not choose to accept the defendants as 
tenants they might raise the plea of 
adverse possession as against the plaintiff’. 
But in ^tills'* case such a plea does not 
appear to be open to the defendants, 
because their wdiolo case throughout was 
that they were on the land as tenants 

having been induced by the co-sharer of 
the plaintiff, the pro forma defendant, 
hiven If they were brought on the land 
baforo I910when the leases were granted 


it would not make them trespassers 
holding adversely to the plaintiff as on 
their own showing they were holding as 
tenants of his co-sharer. Further, as the 
learned Subordinate Judge remarks- that 
in the written statements the defendants 
did not deny the plaintiff’s title, on the 
other hand the plaintiff’s title to S-annas 
share was admitted. Under the circum¬ 
stances the argument with regard to tho 
question of limitation cannot be given 
effect to. 

The judgments and decrees of the 
Courts below in the two suits must, 
therefore, be set aside and the cases 
remanded to the trial Court to effect a 
partition according to the usual rules 
for making partitions. 

The plaintiff is entitled to his costs in 
this Court and in the lower appellate 
Court. Costs of the trial Court will 
abide the final order of that Court, 

Cuming, J. —I agree. 

Casca remanded. 
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Panton and Graham. JJ. 

Saroj Uanjan Sinha and others —Ap¬ 
pellants. 


Joy Darga Dassi —Respondent. 

Appeal No. 789 of 1924. Decided on 
9th July 1926. from the appellate decree 
of the Dist. J., Nadia, D/- 22nd March 
1924. 

(a) Contract Act, Ss. 70 and GO—Cosharer pas> 
tug arrears of rent in fraud of other 'co-sharers 
—Payment is 7iot lawfully made—If it is made 

voluntarily and gratuitously plainti JJ ca^inot get 
contnbuUon. ^ 

A payment of arrears of rent made^hy a co- 
sharer m fraud of the other co-sharere dn order 
to mduce the landlord to resettle the tenure with 
himself alone the payment is not dawfully made 

Within the meaning of S. 70. 

.Jj'' ‘^•-Aud if it is found that it 

was gratuitous and voluntary the plaintiff cannot 
invoke the aid of Ss. 43, 69 and 70. 

[P 57. 0 1. 2] 

9'1 2, R. 2 — Cause of action 

S ?determination of suit by trial 

medtTadecrel is not en- 

Plaintiff c.iunot get a decree upon a cause of 
action wbioh arises only after the suit had been 
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determined by tbe trial Court and ia totally 
different from that pleaded, 57 C 2] 

Brojo Lai Chakrabarty and Santimoij 
Mozumdar —for Appellants. 

Dwarka Nath Chakravarti, Sarat 
Chandra BasaJc, Girija Prosanna Sanyal 
and Indu Prokash Chatterjee —for Res¬ 
pondent. 

Panton, J. —This is an appeal by the 
defendants in a suit for contribution 
which was instituted on the 6th Decem¬ 
ber, 1921. The parties are < co-sharers in 
a patni taluq and the suit was in respect 
of a sum of Rs. 3,440 paid by the plain¬ 
tiff to the landlord of the tenure on the 
8th December 19A8. On this date the 
rent of the tenure was in arrears and in 
the previous month the latter had been 
sold under the provision of Regulation 
VIII of 1819. The learned Subordinate 
Judge who tried the suit has found that 
this payment vras not, as the plaintiff 
alleged, a payment of arrears of rent 
made on behalf of herself and the 
idefendants but a payment made 
\in fraud of the defendants in oi*der 
to induce the landlord to resettle the 
tenure with herself alone. On this find¬ 
ing the plaintiff could not recover con¬ 
tribution, since the payment was not 
“ lawfully” made within tbe meaning of 
S. 70 of the Contract Act ; and tbe 
learned Subordinate Jiidgo rightly dis¬ 
missed the suit. This was on the 26tU 
August 1922. 

An appeal was taken to the District 
■Judge. By the time that it was hoard 
(the sale of the patni tenure had been set 
lasido and the landlord has sued the par¬ 
ties for arrears of its rent. In so doing 
he gave credit for the Bs. 3,440 just now 
referred to and other sums, claiming tbe 
balance of rent duo. The suit was de¬ 
creed some time in the end of 1022 on an 
admission by the present parties. ^Icn- 
tion has been made by the learned advo¬ 
cate for the respondent of a petition of 
compromise put in by them but it is not 
upon the record. This transaction 
changed, in the opinion of the learned 
District Judge, “ the aspect of the case 
altogether” ; and on the footing that the 
landlord : 

** gave credit for the said sum of Rs. 3,410 paid 
by Joy Durga and with the consent of all the 
parties a decree for the balance was passed" 

he has allowed the appeal and given a de¬ 
cree to the plaintiff. 

- The transaction can however, have no 
(earing on the nature of the payment of 


the 8th DocemiDor 1918, which was t he 
cause of action upon which fcho suit was 
founded ; and the findings of tho trial 
Court as to that nature have not been 
disturbed. The learned Judge lias, in] 
effect, then, given tbe plaintiff a decree! 
ui^on a cause of action which avoic only 
after the suit had been determined and 
w'as totally different from that pleaded. 
I do not think that the circumstance 
justified such an unusual course ; and for 
this reason we set aside the judgment and 
decree of the District Judge and restore 
that of the Snhoidinate Judge. Tho 
appellants will get their costs tliroughout. 

Graham, J. —I agree. It was men¬ 
tioned in the course of the argument on 
behalf of the plaintiff-respoinleiit that 
the money \vas paid in compliance with a 
registered notice issued by the landlord 
to the tenants including the respondent 
Joy Durga. The trial Court found, how¬ 
ever, that no such notice had been proved. 
Keither the postal receipts nor tbe ac¬ 
knowledgment receipts were produced. 
The Sul)ordinalo Judge further found 
that .Toy Durga paid the rents to the pro¬ 
prietor not because they were domauded 
by a notice as alleged, but because tho 
proprietor would not othcrwi:^o grant her 
settlement of the patni. Tho payment 
was made in circumstances practically 
amounting to a fraud on tho co-shaver- 
defendants and in order to serve tho 
plaintiffs’ own interest only. The Icarnedi 
Subordinate Judge found therefore that 
it was gratuitous and voluntary and that 
the plaintiffs could not invoke the aid of 
Si. 43, G9 and 70 of the Contract Act. 
Those findings liavo not been displaced' 
by the Court of appeal below, and upon 
those findings tho suit must fail. The 
position cannot, I think, bo affected by 
what took place long after the instil ution 
of tho suit in connexion with ilio sole- 
naina and tho decree liascd thereon. 

alloircd. 
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C.:;i:aves and Murer.3[, JJ. 

Abdul KadcJ —Decree-holdor—Appel¬ 
lant. 

V. 

Amhika Charan Bhuiya and olhera — 
Judgment-debtors—Respondents. 

Appeal No. 245 of 1925, Decided on 
23rd March 1026, from the appellate 
order of the Addl. Dist. J., Howrah, D/- 
23rd May 192.5. 
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{a) Civil P. C., S. il—Question really relating 
to execution and arising between decree-holder 
and judgment-debtor is not taken out of 5. 47 by 
the decree-holder becoming the auction-purchaser. 


'^hen a question which arises is really a 
question between the judgment-debtor and the 
decree-holder, and relates to execution of the 
decree, the mere fact that the decree-holder has 
become the auction-purchaser does not take the 
matter out of the purview of S. 47 : 31 All. 82 
and A. I. B. 135^6 Cal. 714 (J’.B.) Dist. [P 60 C 1] 

{b) Limitation Act, Art.lQX—AppUcationunder 
Civil P. C., S. 47. 

Application under S. 47 must be governed bv 
the residuary article. [P 60 C 2] 


• (c) Civil P. C., S. 161 —Courf cannot treat his 
"previous order as nullity under S, 151. 

- A Court has got no inherent jurisdiction to 
Ireat his previous order, not cancelled either by 
'review or appeal, as a nullity. [P 60 C 2] 

AU—iov Appellant. 

Muktenda Behari Mullich —for Res¬ 


pondents. 

Judgment.—This appeal is directed 
against the appellate order of the Addi¬ 
tional District Judge of Howrah by 
which he set aside the order passed by 
the Court of first instance dismissing the 
application of the appellant under S. 47, 
Civil C., and 0. 21, R. 90 of that Code 


the validity of the execution proceedings. 
It veas stated in the first instance that 
the decree had been satisfied by payment 
out of Court and that the decree-holder, 
in contravention of the agreement entered 
into between himself and the judgment- 
debtors applied for execution of the 
decree. 

The other ground was that the appli¬ 
cation for execution was barred by limi¬ 
tation and that the previous execution 
proceedings which were alleged to have 
been taken by the decree-holder were 
fictitiov.s, and further more, that the 
decree-holder had fraudulently mentioned 
in his application for execution that he 
had in the meantime received a payment 
of Rs. 3 towards satisfaction of his decree. 
This application, as I have stated, was 
filed on the 23rd January 1924. On the 
11th February 1924, the learned Munsif 
rejected the application. The order which 
he passed on that date shows that he w'as 
of opinion that t))e application under 
O. 21, R. 90 was not entertainable as the 
previous application filed on the 9th 
June 1923 had been dismissed for default 


and directed further investigation into 
juatters which arose on that application 
*in so far as it purported to be one under 
S. 47 of the Code. The decree in connex¬ 
ion with which the execution proceed¬ 
ings were started w^as passed in 1910. 
There were several execution proceedings 
with which we are not concerned at the 
present stage, but the sale in connexion 
■with which the present application was 
filed took place on tlie 15th May 1923. 
The decree-holder purchased the property 
which had been put up to sale in execu¬ 
tion of the decree. The sale 'W’as con¬ 
firmed on the 25th June 1923. On the 
9th June 1923 the judgment-debtors put 
an application under O. 21, R. 90 for 
setting the sale aside. This application 
was dismissed for default on the 18th 
August 1923. The decree-holder auction- 
purchaser thereafter applied for delivery 
of possession and possession was delivered 
to him on the 5th January 1924. On 
the 23rd Januai’y 1924, another applica¬ 
tion was filed by the judgment-debtors 
purporting to be under S. 47, Civil P. 0 , 
and 0. 21, R. 90 of that Code. In so far 
^ it purported to be an applica' ‘on under 
O. 21, R. 90 it challenged the validity of 
the sale upon the ground of material 
irregularity and fraud. In so far as it 
v^as under S. 47. Civil P. C., it challenged 


and that the application in so far as it 
purported to come under S. 47 of the 
Code w^as not entertainable as the execu¬ 
tion had already come to an end. This 
order was not challenged or sought to be 
set aside either by an application for 
review or by an appeal, and on the 29th 
February 1924, another application in 
precisely the same terms as the applica¬ 
tion of the 23rd January was filed and 
it also purported to be under S. 47 and 
O. 21, R. 90 of the Code. On the 20th 
September 1924, this application was 
dismissed by the learned Munsif he being 
of opinion that the execution proceedings 
having come to an end no application 
under S. 47 lay, that the decree-holder 
was the auction-purchaser and notwith¬ 
standing that that was so the application 
should be treated as raising points bet¬ 
ween the judgment-debtor on the one 
hand and the auction-purchaser on the 
other, and 'therefore, the application 
could not be treated as ore under S. 47 
and furthermore, that the application to 
set aside the sale was not maintainable 
by reason of the fact that the previous 
application for the same purpose had 

already been dealt with and rejected by 
the Court. 

Against this order the judgment-debtors- 
preferred an appeal and the learned 


Abdul Kadeb'v. Awbika Chakan Bhuiya Calcutta 59 


1927 

Additional District Judge-Vas of opinion 
that the application to set aside the sale 
was not maintainable bocauso of the 
rejection of the previous application for 
the same purpose, but in so far as the 
validity of the execution proceedings had 
been challenged on the ground of fraud 
and limitation the application was main¬ 
tainable, because the view taken by the 
learned Munsif that no such application 
lay after the termination of the execution 
proceedings was not correct. He was 
further of opinion that although no appeal 
had been preferred against the order 
rejecting the previous application and 
passed on the 11th February 1921, and 
although no steps had been taken by the 
judgment-debtor to have that order 
reviewed or cancelled the learned Munsif 
when he entertained the fresh application 
of the 29th February 1924, must be taken 
to have exercised some inherent jurisdic¬ 
tion which lay in him and when he 
treated the order of rejection passed by 
him as a nullity the judgment-debtors 
w'ere competent to proceed with the 
application. Against this order the 
present appeal has been preferred by the 
decree-holder. 

It is clear, therefore, that what is 
before us now, is only that part of the 
application which relates to the validity 
of the execution proceedings and challen¬ 
ges the same on the ground of limitation 
and fraud. In support of this appeal 
several grounds have been urged on be¬ 
half of the appellant. 

The first contention is to the, effect 
that the application should not be treated 
as one coming under S. 47, Civil P. C. 
So far as this contention is concerned the 
appellant obviously is in some difficulty 
because if this contention is accepted it 
is clear that the appeal before us is in¬ 
competent. The contention, however, 
does not appear to be well-founded. It 
rests upon two grounds. It is said fii’st 
of all that as the decree has already been 
satisfied and possession taken by tlie 
decree-holder as auction-purchaser the 
executing Court is functus officio and any 
application presented before that Court 
challenging the validity of the execution 
proceedings cannot be regarded as an 
application under S. 47 of the Code. In 
support of this proposition reliance has 
been placed upon a decision of this Court 
in the case of Fahantddin Mahomed 


Ahsctny. Official Trustee of Bengal (l) 
There is in the judgment of that case at 
page 540 a dictum wliich may L-e con¬ 
strued as laying down a broad proposition 
to the effect that an application under 
S. 244 of the old Code must be made in 
the executing Court during the pendency 
of the execution proceedings. This dictum 
however, has not been accepted in its 
entirety in any of the more recent deci¬ 
sions, and in the case of Nilraian Kltas- 
nabish v. Bam Button Chaiterji- (2) the 
case in Fakaruddin Mahomed Ahsan v. 
Official Trustee of Bengal (l) has been 
distinguished ujion tlie ground that the 
dictum to which I have referred is appli¬ 
cable to a case where as a result of con¬ 
tested proceedings a final order has been 
passed in the execution proceedings and 
after the execution jH-oceedings are over 
a further attempt is made by the judg¬ 
ment-debtor by a separate application to 
re open those proceedings. This ground, 
therefore, upon which the contention is 
based does not appear to be supported by 
any authority. 

Tlie other ground upon which this 
contention is based is to the effect that 
the decree-holder haviug himself pur¬ 
chased at the auction the question whicli 
arises is to be treated as a question 
not between the judgment-debtor on 
the one hand and the deerce-liolder on 
the other, but between the judgment- 
debtor and the auction-purchaser. In 
support of this position reliance has been 
placed upon the Full Bench decision of 
the Allahabad High Court in Bhagwati 
V. Banwari Oal (3). On behalf of the res¬ 
pondents it has been urged that this posi¬ 
tion is not maintainabie in view of the 
recent Full Bench decision of this Court 
in Niran Ranjo.n Mukherjee v. So 2 ida" 
mini Dasi (4)- It is not necessary to 
refer to or discuss the judgments in these 
two cases in detail, for it seems to me 
that the present case cannot he taken to 
be governed by either of these two cases. 
In the Allahabad case as well as in the 
Full Bench case of this Court the ques¬ 
tion arose in this way. The decree- 
holder had purcha*«ed at the auction held 
in execution of his own decree. Ques¬ 
tions arose which related to the delivery 
of possession in conseq uence of such pur - 

{iHlHftlilo'cjd- 538. 

(2) [1901] 5 C W. N. G27. 

(3) [1909] 31 All. 82=G A.L.J. 71=1 I.C. 416 
=5 M.L.T. 185. 

(1) A.I.R. 1926 Cal. 714 (F.B.). 


GO Calcutta Abdul Kader 

cha=e, and vras contended that the 
qiTestions relating to the delivery of pos¬ 
session were not questions which related 
tO^liQ execution, discharge or satisfaction 
of the decree, and, nextly, it was con¬ 
tended that those questions which related 
to delivery of possession as between the 
judgment-deljtor on tlio one hand and the 
auction-purchaser on the other could not 
be regarded as questions arising between 
the parties to the suit because the de- 
cree-lioldor by making the purchase had 
lost his character as decree-holder and 
assumed a new character, namely, that of 
an auction-purchaser. 

In ( lie present case (liere can be no 
quesfion tliat the matters which have to 
bo considered upon the present appli¬ 
cation are matiers relating to execution, 
discharge and satisfaction of the decree. 
They are undoubtedly matters which 
arise as between the judgment-debtor and 
the decree-holder, and the only question 
is whether because tlic decree-holder has 
liCcome the auction-purchaser these ques¬ 
tions should no longer be regarded as 
being between tlie judgment-debtor and 
the decree-holder. If anything, the pre¬ 
sent ease seems to he somewhat like a 
case converse to the case dealt with in 
the aforesaid two cases. There is autho¬ 
rity for the proiiosition that when the 
question wdiich arises is really a question 
‘between the judgment-debtor and the 
decree-holder, even if a stranger has made 
the purchase and is affected by the deter¬ 
mination thereof the question remains 
still one under S. 47 of the Code : see 
^rosmno Kumar Sanijal v. Kasi Das 
^anyal (5) and Ganaxiathy Mudaliar v. 
jQ ishnamachariar {(j). I am clearly of 
opinion tliat those questions relate to 
execution of the decree and they arise as 
between the judgment-debtor and the 
d6crce-holder, and the mere fact that the 
decree-holder has become the auction- 
purchaser docs not take these matters 
oul-bf tho purview of S. 47 of the Code. 
The first contention, therefore, urged on 
behalf of tho appellant fails. 

The second contention is to the effec** 
that the application on the face of it 
bailed by limitation. In so far as it pur' 
ports to be an application under O. 21, 
it is governed by Art. 166 of the 

15J 683=19 LA. 166=^^. 
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Limitation Act.'^But that portion of the 
application has no longer to be consi¬ 
dered. What we have to consider is the 
apiilication in so far as it purports to 
come under S. 47. Ihere is no period of 
limitation prescribed for such an appli¬ 
cation ; now it must be governed by the 
residuary article and it does not appear 
that the application is barred by limita¬ 
tion. The second ground urged on be¬ 
half of the appellant also cannot pre¬ 
vail. 

The third ground seems to bo of more 
substance. It is to the effect that the 
present application is barred by reason of 
the dismissal of the in*evious application 
on the 11th February 1924. The reason 
given by the learned Judge in his judg¬ 
ment so far as this matter is concerned as 
I have stated is that the learned Munsif 
who entertained this application exer¬ 
cised some inherent jurisdiction and in 
entertaining the application he should bo 
taken to have regarded his own order of 
rejection previously passed as a nullity. 
It is said that the previous order was 
passed without hearing the £pplicant. 
There are no materials upon the record 
from which such a conclusion may be 
arrived at. But even if it be assumed 
that it was so, there was that order of 
rejection passed by the Court and unless 
and until that order was set aside either 
by an application for review or by appeal 
it is difficult to see how the Court could 
subsequently entertain a fresh appli¬ 
cation dealing with the same matter, and 
in such a case I am of opinion that it 
cannot be said that the Court has got any 
inherent jurisdiction to treat his previous 
order as a nullity. 

I am, therefore, of opinion that the 
order passed by the District Judge should 
be reversed on this last ground to which 
1 have referred. In my opinion, there¬ 
fore, the appeal succeeds on this ground 
and tho order of the learned District 
Judge should be set aside and that 

of the learned Munsif restored with 
costs. 

Greaves, J.—I agree. 

Ax^peal allowed. 
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n XT 1 ? •o- TT " Code and the complainant engaged ,to 

Duval and U. ivOY, JJ. produce them unless the order was set 

Rasul Khan —Accused—Applicant. aside on appeal. The case came up on 

y. appeal before the Sessions Judge of Ali- 


Emperor—Opposite Party. 

Criminal Revision No. 571 of 1926, 
Decided on 29th July 1926, from the 
order of the S. J., 24-Pergannas, D/*3rd 
May 1926. 

Penal Code, S, 319^Accused acquitted because 
of incomplete evidence—Subject oj theft should 
not be made over to him—Complainant retaining 
possession of the property cannot he required to 
execute bond till disposal of question of title. 


pore and was beard on the 6th of April. 

The learned Sessions Judge found that 
the evidence of the receiving of stolen 
property was not sufficient and he there¬ 
fore acquitted the accused. But he came 
to a finding that the buffaloes in ques¬ 
tion were the original property of Mathoo; 
and he was also of opinion that thei’e 
was something not quite straighforward 
which led to the sale at the Aliporo 


It is an ordinary rule of law that when an ac¬ 
cused is acquitted of a charge of theft and the 
property found with him is not found to be the 
subject of theft he is entitled to recover that 
property, but where the property is found to be 
the subject of theft and an acquittal is due to 
incomplete evidence, the property will not be 
delivered to him. 

There is no authority for holding that a crimi¬ 
nal Court is competent to direct the com¬ 
plainant to execute a fresh bond till the disposal 
of the question of title to the property, which 
was the subject of theft, by a civil Court. 

[P 62, Cl] 

Shorahji, Jahnabi Charan Das Gupta 
and Narendra Nath Chatterjee —for Ap¬ 
plicant. 

Dwijendra Krishna Dutt — for tho 
Crown. 

Duval, J ,—The facts out of which 
this Rule arises are as follows : The com¬ 
plainant is one Mathoo. His caso is that 
he owned 4 buffaloes which apparently 
strayed away and were finally taken to 
the pound by some Goalas who found 


pound. At the time of passing liis judg¬ 
ment he passed no order as to what 
would be done with the buffaloes and it 
appears that consequently they wevo 
retained by the complainant who wo are 
informed in this Court had subsequently 
sold them. This judgment as I have 
stated was passed on tho Ctb of April 
1926. It next appears that on the 3i'd 
of May an application was made to tho 
Sessions Judge by the accused in which 
it was prayed that his purchased buffa¬ 
loes may be delivered to him or in the 
alternative the complainant may bo 
directed to execute a bond till tho dis¬ 
posal of the title to the said buff'aloes, by 
a civil Court. On this the learned Ses¬ 
sions Judge after hearing counsel recorded 
the following order : 

I came to tho conclusion that the buffalcos 
had actually been stolen, though the eviilerxcc 
against the petitioner was uot complete. I, 
thcrcfcrc, declined to iuterfero. 


them grazing at the Alipore Cantonment. 
Subsequently those buffaloes not being 
claimed within ten days, were sold, it is 
stated, under the provisions in force in 
this military pound and they were pur¬ 
chased by the present petitioner. Sub¬ 
sequently the complainant recognized 
two of his buffaloes going along the Upper 
Circular Road. He then discovered that 
they were in the possession of the pres¬ 
ent petitioner as also the other buffa¬ 
loes. Ho then brought the case. Nathoo 
and another person were put on their 
trial before the Sub-Deputy Magistrate 
of Sealdab, exercising first class powers 
and were convicted and sentenced to 
three months’ rigorous imprisonment 
under 8. 411, Indian Penal Code. It may 
be added that when the case was started 
the buffaloes were banded over to the 
oomplainant on Beonrity under the pro- 


This order ai I have stated was 
dated 2rd May, 1920. It was not, how¬ 
ever, till tlio IGtli June, fcliat a petition 
was presented to this Court against that 
order and a Rule was issued on the 
grounds stated in tho i^etition, tlicso 
grounds being (1) that the b’.iff'aloes not 
having been found to Ije tho sul)je!jt of 
theft, and that tho petitioner having been 
acquitted of tlic charge under Ss. b79 and 
411 Indian Penal Code, and being bona- 
fide in possession of the said buffaloos 
under his auction-purchase trie said pos¬ 
session should be confirmed to him ; (2) 
that in absence of any satisfactory evi¬ 
dence to prove that tho buff aloes be¬ 
longed to the complainant, the Court: 
below should have itself retained the 
custody of tho buffaloes, or have madd 
over the custody to tho petitioner, ane 
that the learned Sessions Judge has erred 
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inasmuch as ho did not; come to any find¬ 
ing on this matter ; (3) that the Court 
below should have at least directed the 
complainant to execute a frosh bond till 
the disposal of the question of title to 
the buffaloes by a civil Court. 

Now it is no doubt an ordinary rule of 
law that when an accused is acquitted of 
a charge of theft and the property found 
with him is not found to be the subject 
of theft he is entitled to recover that 
property. Now here as a matter of fact 
the findings of both the Courts which we 
must accept as findings of facts, are that 
those buffaloes were the property of the 
complainant. When they strayed away 
they somehow got into the Alipore pound 
and they were sold for Rs. 69 the price 
whicli appears to us to be most inade¬ 
quate. The question then is whether the 
Sessions Judge has been unreasonable in 
refusing to hand them over to the ac¬ 
cused. In view of his findings of fact 
and the special circumstance of this case 
specially as very great suspicion is found 
by him and by the Court below as to the 
bona fides of the proceedings at the Ali¬ 
pore cantonment pound, we cannot say 
that his order is unreasonable and under 
the special circumstances of this case 
therefore we do not think that we should 
interfere. There is also another reason 
and that is this: though no doubt an 
application to the Sessions Judge was 
made within the time allowed by the law 
and customs of limitation and an appli¬ 
cation in revision to this Court within 
the time within which this Court hears 
revisional matters there has been un¬ 
doubtedly groat delay with the conse¬ 
quence that the buffaloes have passed 
into others hands and that is another 
reason why wo should not exercise our 
revisional power in this matter. That 
disposes of the first two grounds. As to 
the third ground namely that the Court 
below should have directed the com- 

a fresh bond till the 
disposal of the question of title to the 
buttalois, by a civil Court, we have not 
been shown any authority under the Code 
which would entitle us or the Court 
below to pass such an order. In the 
result the Rule is discharged. 

Roy. J. —I agree. 

discharqed. 
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Cuming and B. B. Ghose, JJ, 

Akshya Kamar Gope and another — 
Defendants— Appellants. 

V. 

Sasanka Mohan Mukhopadhyya 
and others —Plaintiffs—Respondents. 

Appeal No. 2775 of 1923, Decided on 
2nd March 1926, from the appellate 
decree of the 6th Sub-J., Dacca, D/- 21sfc 
July 1923. 

Bengal Estates Partition Act (5 of 1897 B, 
C.), S. 99— Lands held by proprietors in differ- 
ent parcels —99 does not apply. 

Section 99 only applies where the estate is held 
in common tenancy and has no application where 
the lands are held in different parcels by the 
proprietors. [p C3, C 1] 

Sarat Chandra Basak and Suresh 
Chandra Talukdat —for Appellants. 

Canada Charan Sen and Bhupendra 
Chandra Guha —for Respondents. 

B. B. Ghose, J • —This appeal arises 
out of a suit for rent on account of a 
putni which was held by the defendants 
under the plaintiffs. The plaintiffs 
stated they have howla interest in four 
mouzas appertaining to a certain 
number of taluks, and the defendants’ 
putni is under the howla. The defend¬ 
ants pleaded that under a partition bet¬ 
ween the zemindars of the taluks, held 
under the Estates Partition Act they 
have lost possession of lands they held 
under the putni in one of the mouzas 
called Khidirpara and they are entitled 
to abatement of rent on account of those 
lands being taken away from their posses¬ 
sion. The plaintiffs alleged that by the 
partition neither they nor their lessees, 
the defendants, could be deprived of any 
land as in their case the provision of S. 99 
of the Estates Partition Act was in¬ 
applicable ; and they further pleaded 

Ju ' ^he terms of the kabuliyafc 

the defendants were not entitled to 
abatement of rent. 

The Munsif made a decree for abate¬ 
ment of rent to the extent of Rs. 22. 

1 two appeals : one by the 

plaintiffs and the other by the defen¬ 
dants. The defendants alleged that they 
weie not bound to pay interest on the 
arrears of rent according to the rate 
s ipulated in the kabuliyat ; and the 
plaintiffs appealed against the decree 
reducing the rate of rent stipulated in 
le kabuliyat. The Subordinate Judge 
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decreed the appeal preferred by the 
plaintiffs and dismissed that preferred 
by the defendants. He held that under 
the terms of the kabuliyat the defen* 
dants were not entitled to abatement of 
rent on any ground and he further held 
that S. 99 of the Estates Partition Act 
(V of 1897 B. 0.) did nob apply to the 
■case and, therefoj.*e, the defendants 
•could not have been lawfully deprived 
of any portion of the land by the parti¬ 
tion made by the Gollector. He also 
held that the defendants are bound to 
pay interest at the stipulated rate. 
In that view he decreed the plaintiffs’ 
suit in full. On appeal by the defen¬ 
dants before us it is contended that the 
Subordinate Judge was wrong in holding 
that upon a true construction of the 
pottah the defendants are not entitled to 
claim any abatement for being deprived 
of a portion of the lands in their posses¬ 
sion. The passage referred to by the 
Subordinate Judge runs thus : 

You will not be able to claim redaction of the 
fixed rent at any time on any ground whatsoever. 
I and my heirs and representatives shall not be 
able to demand greater amount of rent than the 
fixed rent at any time on any ground what* 
soever. 

At the end of the pottah there is a 
provision for surrender of the lease. It 
seems to bo quite clear that the parties 
stipulated that on no ground there 
should be any reduction or increase of 
rent ; and if the defendants felt any 
hardship it was open to surrender the 
lease. On the second ground it seems to 
have been found by tlie Subordina'o 
Judge that by a private arrangement 
between the owners of the different 
estates in which the liowla was situated 
each of the owners was in separa'o 
po33e.ssion of different pieces of lands 
in different mouzas and the Subordinate 
Judge has hold that the lands of tlio 
several mouzas wore held in severalty. 
S. 99 of the Estates Partition Ast only 
applies where the estate is held in com¬ 
mon tenancy and has no application 
where the lands aro held in different 
parcels by the proprietors. Under such 
oircumstancos the defendants could not 
have been lawfully deprived of their pos¬ 
session of any portions of the lands which 
srero let out in putni to them by the 
plaintiffs On those grounds the appeal 
must be dismissed with costs. 

CuRling. J.— 1 agree. 

Appeal di$mi$ied. 
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Duval and Gn\n\M. JJ. 

Htilas Ghand Baid — Accused-—Appel¬ 
lant. 

V. 

Empeivr —Opposite Party. 

Criminal Appeal No. 325 of 192G, Deci¬ 
ded on 13th August 1926, from t!ie order 
of the Addl. Cb. Presy. Mag., Calcutta, 
D/- 27th May 192G. 

Crlvilnal P.C„ Ss. 235 and 238 (2 d)—.Ic- 
cused charged for substantive oJfence—UecaH' 
not be convicted of abetment without a separate 
charge. 

Where tha accu-iej was ehirgjd iridorS. 420 
but convicted under S, 42U read with S. Ill, 
Iiidiaa P. 0., 

Held : that it was necessary to frame a charge 
for abatm-ent to couvict the accused under S. 120 
read with S. 111. [P. ci. C. 2j 

Longford James, Dchendra Naraia 
Bkatlacharjee, Rabhidra Nath Chow- 
dkiiry and Dhirendra Kitmar Bose —for 
Appellant. 

Kimdk'ir—iov the Crown. 

Duval, J. In tliis case the accused 
was put on his ti-ial under 8. 420, Indian 
Penal Code, before tlio Addilioual Chief 
Presidency Magistrate and sentenced to 
one year’s rigorou.s imprisonment. 

The case against him i.s tiiat lie went 
to tho complainant’s gaddi on seme l)usi- 
ness and subsequently lie met tho com¬ 
plainant with a Bhatia. Tho Bliatia 
then produced a hundred rupee note and 
^id that he could prepare notes like that. 
On the following day. the Bhatia made a 
hundred rupee no'o in tlio iirosonco of 
the complainant and tljo accused, and the 
complainant was satisliod that the Bhatia 
was a man who could double notes. 
Then an arrangement was come to under 
which the Bhatia, tho complainant, and 
tile accused were to get a share eacli in 
tho iirolits of tho douijied notes in a cer¬ 
tain iiropoiaion, tlie coinpiainant taking 
tho higge.3t share, presumahly hocanso he 
was the man wlio was to .supply gonnino 
thousand rupee notes for tho purpose. 
Then, on the next day, tho I5th Febru¬ 
ary, the complainant borrowed a thou¬ 
sand rupee note and went with tho ac¬ 
cused to the Bhatia, and tho J3hatiamado 
one forged note (apparently unnumbered) 
by some chemical process and gav.; 21 
unfinished notes to tho accused to keep* 
'The complainant was then asked to bring 
21 different thousand rupee notes, so 
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that these 21 unfinished notes could be 
completed by having the numbers repro¬ 
duced on them from the genuine notes. 
The story then is that the complainant 
could only raise eight thousand rupee notes 
and that thereupon they met at the ac¬ 
cused’s gaddi in the evening. The Bbatia 
came there with some chemicals and 
various processes were performed and 
suddenly apparently the whole of the 
notes, genuine notes and other notes, got 
burnt. As a matter of fact, it appears that 
the eight thousand rupee notes somehow 
must have been extracted from the 
bundle as they were subsequently cashed 
in the Currency Office. The complainant, 
however, lost this money and the Bhatia 
disappeared. The complainant complained 
to the police and the accused has been 
put on his trial and sentenced as I have 
said. The conviction has been under 
S. 420 read with S. 114, Indian Penal 
Code. 

Now the evidence against the pi’esent 
accused consists simply of the evidence 
of the complainant himself; and it is 
urged on accused’s behalf that this is in¬ 
sufficient to warrant a conviction. For 
the appellant it is argued, to begin with, 
that the charge was under S. 420, Indian 
Penal Code, and that the provisions of 
S. 238, Code of Criminal Procedure, do 
not extend to justify a conviction with¬ 
out any charge being framed for abetment 
of an offence under S. 420 instead of 
S. 420 itself. For the Crown, it is urged, 
that in the jn’esent case the defect, if any, 
in the charge is immaterial, because the 
accused fully knew before the charge was 
framed the case he had got to meet; and 
it is also urged that there might equally 
well be a conviction under S. 420, Indian 
Penal Code. I am of opinion that it was 
necessary to frame a charge of abetment, 
if that was the charge on which the man 
was tried and convicted. Bub I do not 
base the decision I am about to give on 
that alone. 

Now the defence was that the accused 
was equally as much hood-winked and 
swindled by the Bhatia as the complain¬ 
ant and that he cannot, therefore, be con¬ 
victed as being an abettor of the Bhatia 
m this swindle. It is in evidence, and it 
IS not denied, that towards note-doubling, 
the accused also produced two thousand 
i-upee notes. But it is urged that he was 
the man who introduced the complainant 
to the Bhatia, and that when the com¬ 


plainant found that bis eight thousand 
rupee notes had disappeared, the accused 
did not join with him in finding fault 
with the Bhatia, but he took him home 
and said that things were all right and 
that the money could be recovered. It is 
also urged that the whole of the evidence 
being that of the complainant, it is not 
sufficient to justify Uae conviction. The 
complainant is an accomplice in an at¬ 
tempt to swindle the Government and the 
public by the issue of forged notes and it 
would be unsafe to rely on his uncorro¬ 
borated evidence as an accomplice as to 
what the Bhatia did and what the ac¬ 
cused did. In this state of evidence, I 
am by no means convinced that it is suffi¬ 
cient to justify the conviction of the pre¬ 
sent accused. He, no doubt, introduced 
the Bhatia to the complainant, but be¬ 
yond that there is nothing to show that 
both of them might not equally have 
been duped by the Bhatia. If that is the 
evidence, and if there is no direct evi¬ 
dence that the present accused was really 
in league with the Bhatia, or that he 
found out that this Bhatia could do the 
trick and so asked the complainant whom 
he knew to be a more moneyed man than 
himself to join in the swindle, this is nob, 
in my opinion, sufficient to prove that 
the accused, %vho must have the benefit 
of doubt, if there is any, actually was a 
party with the Bhatia in trjdng to induce 
the complainant to part with his money. 

In this view, I would allow the appeal 
and acquit the appellant. The appellant 
will also be discharged from his bail. 

Graham, J. I agree. As regards the 
legal objection that the accused could not 
be convicted of the abetment of the of¬ 
fence when there was a charge against 
him of a substantive offence under S. 420, 
Indian Penal Code, it seems to me, having 
regard to the provisions of S. 238, Code of 
Criminal Procedure, that this objection 
must he held to be well-founded. Sub¬ 
section 2A of this section was inserted by 
Act XVIII of 1923 and, having regard to 
the manner in which the section expressly 
makes mention of an attempt to commit • 
an offence, while it is silent with regard 
to abetment of the offence, the inference, 
it appears to me, to be that, in the case 
of abetment, it is necessary that a charge 
should be framed. 

On the merits, it is to be observed that 
the complainant, on his own showing, was 
an accomplice in a swindling transaction. 
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That, being so, title reliance 
oa» b« placed upon his evidence. Bur- 
theiznore, it cannot^ I think, be said that 
the cirpuinstances which have been pvo" 
ved in this case are inconsistent with the 
appellant having been duped as well as 
the complainant. Jn my judgment, the 
prosecution have failed to prove any facts 
which may be said to have established 
the guilt of the accused beyond all rea¬ 
sonable doubt. 

1 agree, threfore, that the appeal must 
be allowed. 

Appeal allowed. 
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B. B. Ghose and Graham, JJ. 

Athutosh Roy Ohowdhury and others'-^ 
Defendants—Appellants: 

V. 

Mono Mohan Roy Chowdhury and 
others —Plaintiffs—Respondents. 

Appeal No. 2691 of 1923, Decided on 
29th March 1926, from the appellate 
decree of the Sub-J., 2nd Court, Faridpur, 
D/' 11th September 1923. 

(a) Limitation Act, S’. 5— PerlodJ)elweon judg¬ 
ment and tsigning of decree hhould be excluded. 

The period between date of Iho judgment and 
the date of signing the decree should be excluded 
in computing the period of limitation ; 13 Cal, 
104, Foil.;'A. /. R, 1022 P. C. 352,•D^fl^ 

[P CG C 2] 

(b) Bengal Ettates Partition Act, S’. 110-- 
Leeuee from co-tharer claiming relief that their 
tenure should not be reduced by the act of parte 
tlon authorities and they should be declared to be 
tenant* under the co-sharers holding their tenancy 
under the partition Is cognleahle by civil Court, 

Where the case of the plaiutifib was that they 
did not desire to alter the boundary of tbe 
separated estate nor did they want that the 
allotment of the defendants should be reduced or 
that the acts of the partition authorities should 
be interfered with in any way, but all they 
wanted was that their tenure should not be held 
to be reduced by the action of the partition 
authorities, and that they should hold the dis' 
puted lands under the defendants as tenants. 

Reid : Cisil Court’s jurisdiction was not 
ousted. [P 67 C Ij 

(c) Co-tharsrs *— Private partition — One co- 
tharer cre^ng tenure of his lands—Subsequent 
partltionby Collector uslll not affect the interests 
of tenure holder i f he it a party to such parti- 
. tenure holder being a eo-oumer wo* a 

^ porfy to partition he cannot plead previous 
pairtitlm* 

Whaia there hae been a preslous formal 
•BliMbU partHion of an eetate among the oo' 
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sharers, and if one of thorn creates a tenure 
comprising the lands of his share, a eubsequent 
partition by the Collector with the consent of 
the co-owners will not affect tho interest of the 
teuure holder who >vas no party to tho partition 
proceedings. If, however, tho tenure-holder is 
himself a co-owner and was a party to the parti¬ 
tion proceedings he cannot be heard to say that 
there was a previous partition between the co- 
owners. Again, if a co-owner claims under a 
graiit from all tbe co-owiiors regard to 

some lands within the estate, bis intorosb In 
those lands is not affected by the partition pro¬ 
ceedings. [P 6S C 1] 

(d) Bengal Estates Partition Act, Ss. 09, 70. 77 
and 78 —One co-owner holding specific piece of 
land as a joint owner — li'gJifs oj other cO'Sharcri, 
are not affected— lie cannot create a tenure on 
such lands to the prejudice of other cO'^harer>r - 
Position is dl ff'erent when he holds such lands < n 
severally under an agreement from other co- 
gharers. 

A co-sharer may be in possession of a parti¬ 
cular piece of land within the joint estate by 
virtue of his right as a joint owner but, by such 
possession the rights of the other co-owners in 
that piece of land are not necess.arily affected. 
.\11 co-owuers continue as tenants iu-comTiioii 
with regard to the land, unioss the co-owncr in 
posi-ession acquires a separ.Tte right. Any njrson 
accepting an interest in that land from the oo- 
sbarcr in possession of it must take it subject to 
the right of the others to enforce a partition and 
such incumbrancer cannot coinjilain if tbe land 
is allotted to .a co-sharor other than his grantor, 
and he is thereby deprived of his right to it. 
But the position is different if a •co-owner holds 
a particular piece of laud in suVeraity. A pcr.si*!* 
is said to hold land in servurulty if ho }:old.s it ivi 
his own right only, without any othor persoii be¬ 
ing joi'.ifd or connected with him in point ol 
interest. With regard to co-owncr.< ii; a joint 
estate, interest in severalty in a poriioa of thi: 
land witliiu the joint estate in favour of one of 
the co-owriors can ojily bo creat-id by .a formal 
sigrccmoT't referred to in Bs. 70, 77 and 78, by nil 
the co-owners bv which possession is given to one 
of theni. U' G8 C 2] 

Jogesh Chandra Rug, Suresh Chandra 
Taliikdar and Satindra Nath Ray Chow 
dhuri —for Appellants. 

Broja Lnl Chakravarti, Rupendra 
Katnar Mitra 2.Tu\ Radha Binode. Val 
for Respondents. 

B. B. Ghose, J. —The defendants are 

the appellants before us. Tho plaintiffs 
brought the suit out of which this appeal 
arises for declaration of their right as 
permanent tenure-holders to two plots ol 
land described in schedules ga and gha 
of tho plaint and for conUrraation of 
possession or in tho alternative foi a 
decree for possession if it was found that 
they were out of possession. There wore 
several other prayers which it is not 
necessary to state now. . The facts on 
which they base their claim may bo 
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shortly stated thus; There is a revenue 
paying Estate No. 955 known as 
Basu Choudhuri of which the plaintiffs, 
the defendants and several other persona 
were co-sharers. There was a private 
partition under which two sets of co- 
sharers held two plots of land sep^ately 
and the-e were recorded in the Kecord 
of Bights as Cadastral Survey Plots 
Nos. 1020 and 1021. Those two sets of 

co'sharers created permanent tenures 
with regard to the two plots of land in 
favour of the plaintiff under which title 
the plaintiffs have been in possession of 
thoie lands. The disputed plots of land 
were part and parcel of the Cadastral 
Survey Plots Nos. 1020 and 1021. There 
was subsequently a partition of the estate 
under the Estates Partition Act (V of 
1897, B. C.). There was a direction by 
the Board of Revenue that the Record of 
Rights should, as far as possible, be the 
basis of the partition. The greater part 
of the plots Nos. 1020 and 1021 have 
been allotted to the shares of the repre¬ 
sentatives of the lessors of the plaintiffs 
but the disputed portions have been 
fraudulently included in the portions 
allotted to the defendants and a cloud has 
thus been cast on the plaintiffs' title. 
The defendants contested the plaintiff’s 
claim on various grounds. The trial Court 
dismissed the suit. On appeal by the 
plaintiffs the Subordinate Judge has 
decreed the suit declaring their title as 
claimed and directing that they should 
recover possession of the' disputed land 
which shall remain a part and parcel of 
defendants’ separate estate and the defen¬ 
dants will be entitled to get proportionate 
rent from the plaintiffs for these lands 
which will be ascertained in a properly 
framed suit. 

The defendants raise various grounds 
of appeal against that decree, -the first of 
which is that the appeal by the plaintiffs 
to the lower appellate Court was barred 
by limitation and that the Court acted 
wrongly in extending the period of limi¬ 
tation under S. 5 of the Limitation Act. 
This argument is based on the following 
facts. Judgment was delivered by the 
trial Court on the 9th of February 1922; 
decree was signed by the Judge on 5th 
of April 1922; the appeal was lodged on 
lOth of May 1922. If the period bet¬ 
ween the date of judgment and the date 
when tho decree was signed is excluded 
along with the actual period necessary 


for the preparation of the copy of th® 
decree there can be no question that the 
appeal was presented within the period 
of limitation. That the period between 
date of the judgment and the date of 
signing the decree should be excluded in 
computing the period of limitation has 
been settled so far as our Court is con¬ 
cerned by the Full Bench decision in 
Bani Madhub Milter v. Matungini Dassi 
(1). Whatever argument may be based 
on the provisions of the Civil P. 0 . and 
the Limitation Act, we are bound by the 
decision in that case. But it is argued 
that that case is no longer law having 
regard to the decision of the Privy 
Council in Pramatha Nath Boy v. Lee (2) 
which affirmed the decision of this Court 
in Pramatha Nath Boy v. Lee (3). That 
decision was with regard to a case on 
appeal from a decision on the Original 
Side of this Court where the rule is that 
the decree or order is not drawn up with¬ 
out an replication by the party and the 
conduct of the appellant was held to 
be negligent in that case. There is no 
such rule in the moffusil and the party 
has no control over the matter of signing 
of the decree by the presiding Judge. 

The Full Bench case in Bani 
Madhub Mitter v. Matungini Dassi (l) 
was neither overruled nor disapproved by 
their Lordships of the Privy Council but 
seems to have been approved, (see page 
1004 of 49 Cal., The next case cited 
Kamruddin Hyder v. Mitteri (4) only 
followed the rule in Pramatha Nath 
Roy's case (2) and has no application to 
this case. Tho last case cited, Harish 
Chandra Tewari v, Chandpur Co, Ltd. 
(5), Kamruddin Hyder v. Mitter (4) with 
regard to an application for leave to 
appeal to the Privy Council in which it 
was held that the decision of the Full 
Bench in Bani Madhub Mitter v. Matun¬ 
gini Dassi (1) did not apply bo such a 
case. The practice of excluding the 
period in question has been followed 
uniformly for at least 40 years and is 
still followed in the appellate, side of 
this Court in accepting appeals from 
decrees of subordinate Courts. I do not 
therefore, think that the appeal pre¬ 
sented to the lower appellate Court was 
out of time. Nor do I think t hat the 

(1) [1886] 13 Cal. 104 (P. B.). 

(2) A. I. R. 1922 P. C. 352=49 Cal. 999 (P 0.). 

(3 [1919] 23 C. W. N. 553=62 I. 0. 582.. 

(4 A. I. R. 1925 Cal. 735=52 Cal. 342. ?. 

(5 [1912] 39 Cal. 766=15 I. C. 69. 
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Court; below acted wroDgly in extending 
the period of limitation under the cir¬ 
cumstances if it was of opinion that the 
appeal was barred by limitation. This 
contention of the appellants fails. 

The arguments on behalf of the appel¬ 
lants on the other questions were placed 
under the following heads: (l) the suit is 
barred under Art. 14 of the LimitationAct: 
(2) S. 119 of the E states Partition Act 
bars a suit of this nature ; (3) in order to 
disturb a partition of the estate all the 
former co-sharers of the estate should 
have been made parties ; (4) the allot¬ 
ments having been made with the 
consent of all the co-sharers, the plain¬ 
tiffs cannot seek for an alteration ; (5) 
under S. 99 of the Estates Partition Act 
the plaintiffs have no right to these lands, 
Imt their remedy is against their own 
lessors. Before dealing with these ques¬ 
tions it is necessary to state that the 
allegation of fraud made by the plain¬ 
tiffs has been found against them by botli 
the Courts below. The question of a pri¬ 
vate partition of the estate was attemp¬ 
ted to be raised in the trial Court at a 
late stage, which was not allowed by that 
Court. A similar attempt was made in 
the lower appellate Court but without 
any result, and in this Court the case of 
a lu'evious partition of the estate has not 
been urged at all, and in fact it was 
stated by the learned vakil for the res¬ 
pondents that the endeavour of the plain¬ 
tiffs to prove such a partition was mis¬ 
conceived. The case for the plaintiffs- 
respondenta, which was for tljo first time 
clearly stated before us ))y their learned 
jvakil, is that they do not desire to alter 
the boundary of the separated estates nor 
do they want that the allotment of the 
defendants should be reduced or that the 
acts of the partition authorities sliould 
be interfered with in any way. All tliey 
want is that their tenure ahould not bo 
held to bo reduced by the action of the 
partition authorities, and that they 
should hold ilie disputed lands under the 
defendants as tenants. Or, in other 
words, they urge that the decree as made 
by the lower appellate Court should 
stand. As the confusing statement of tlio 
claim of the plaintiffs has now crystal¬ 
lised in this form, the short point which 
Arises is whether the plaintiffs are enti 
tied to the lands as tenure holders under 
the defendants. This may be considered 
irom two points of view : first, whether 


S. 99 of the Estates Partition Act applies 
to this case ; and secondly, if not, whether 
plaintiffs are entitled lo hold the lands 
under the defendants having regard to 
the equitable principles applicable to 
cases of partition of joint estates. 

Starting from this point of view it 
seems to me that the jurisdiction of the 
civil Court is not ousted under S. 119 of 
the Estates Partition Act, as the plain¬ 
tiffs do not ask for any relief falling 
within that section. ISor do I think 
Art. 14 of the Limitation Act apjdies to 
this suit as it is not for estal)lish!nent of| 
a right for which any act or order of the 
Revenue Officer is required to be set 
aside. The order for partition was made 
in February l9lo, possession was taken 
in May 1915, and the suit was brought on 
14th April 1919. The suit is, therefore, 
not barred by limitation. It seems also 
to be clear that the relief claimed by the 
plaintiff's cannot fail on tlie ground that 
the other co-sharers in the estate wore 
not made parties. The principal argu¬ 
ment of the appellants is that plaintiffs 
being co-sharers in the estate, and as such 
parties to the partition proceedings, they 
cannot take up the ix)sition that tliero 
was a private partition, and so S. 9!) of 
tlie Partition Act applies to Iho case. 
The learned vakil relies upon the case of 
Sharat Ch under Bicrmrm v. 

Bnrmon (6): llridoy Noth Hhaka v. Moho- 
hiUneafia Dibee (7). It is also urged that 
the equitable principle laid down in the 
case of Byynatli Lall v. Ramoodeen 
Choudnj (ti) should he ap))lied to this 
case with the result that the defen¬ 
dants would get the lands free from tlie 
incumbrance of tlie leases in favour of 
the plaintiffs created by the former co¬ 
sharers, leaving the plaintiffs to claim 
any relief they thought fit against ilici]’ 
lessors. This principle has been a})])liod 
in the case of jiartition under the Eslate.s 
Partition Act in Joy Sonkar Onpta v. 
Bharat Chandra iJordhan (9) : 'J'arin' 
Kanta Mojumdar v. Ishur Chandro 
Ghakravarti (10) and otlier cases. The 
respondents rely on the following cases 
in support of their contontiorj tliat they 
are entitled to reinaiii-on the land. Jity 


(U) :is7;0 4 C.il. 610. 

(7) riHIWj 20 Cal. 2H,5. 

(S) 1 I. 1(X) -21 \V. R.2S.3-2 Suther 

Bar. 33.3 {P. C.). 

(9) [1899] 20 Cal. 434 --3 C. VV. N. 200. 

(10) C191-4J 21 C. L. J. 003 =18 I. C. 240. 
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gcssur Dayal Singh v. Bissessu) Pershad 
(11) ; Hridoy Nath Shaha*s case (7) alrea¬ 
dy cited by the appellants ; Janki Nath 
V. Kali Narain lioy (12) ; Abdid Latif 
^eah V. Amanaddi Patwari (13) ; and 
Noqendra Mohan Boy v. Pyari Mohan 
Saha (14). It would be an unprofitable 
task to give in detail the result of the 
analysis and examination of each of these 
cases. Tlie principle I gather from the 
cases is this : whore there has been a pre¬ 
vious formal amicable partition of an 
[estate among the co-sharers, and if one 
of them creates a tenure comprising the 
lands of his share, a subsequent pai*tition 
by the Collector with the consent of the 
co-owners will not affect the interest of 
the tenure-holder wlio was no party to 
the partition proceedings. If, however, 
the tenure-holder is himself a co-owner 
and was a party to the partition proceed¬ 
ings he cannot bo heard to say that there 
was a previous partition between the co¬ 
owners. Again, if a co-owner claims 
under a grant from all the co-owners 
with regard to some lands within the 
estate, his interest in those lands is not 
affected by the partition proceedings. In 
this case the plaintiffs being themselves 
co-ow'ners cannot say that there had been 
a previous partition, nor have they been 
able to prove that there was sucli a parti¬ 
tion. I must now dispose of the ques¬ 
tion arising under S. 99 of the Partition 
Act. That section provides that if a 
IJi’oprietor of an estate hold in common 
tenancy has given his share or a portion 

thereof in patni, etc.such tenure 

etc.,shall hold good as regards the lands, 
finally allotted to the share of such pro¬ 
prietor, and only as to such lands. Kow, 
in this case the proprietors in question 
did not give their share or any portion 
of it on lease, assuming that the estate 
was held in common tenancy. What 
they did was to create a tenure on speci¬ 
fic lands in the estate. This section does 
not apply to such an action and the 
illustrations to the section support this 
view. In my oinnion, therefore, the 
argument based on S. 99 of the Act is of 
jUO avail to the appellants. But I think 
■whore a proprietpr creates an incum- 
j brance on a portion of the joint estate, 

11) 12 C. L. R. 281. 

12) [1910] 37 Cal. 602=7 I. C. 881=15 C. W. 
N. 45. 

13) [1911] 15 C, W. N. 426=9 I. C. 539. 

14) [1916] 43 Cal. 103=21 C. L. J. 605=30 
L C. 420=20 C. \Y. N. 319. 


in case of a partition the equitable rule, 
laid down in Byjnath Ball's case (8) willj 
come into operation, although S. 99 of! 
the Act does not apply. A co-sharerj 
may be in possession of a particular piece’ 
of land within the joint estate by virtue' 
of his right as a joint owner, but by such! 
possession the rights of the other co-i 
owners in that piece of land are not| 
necessarily affected. All co-owners con*! 
tinue as tenants in common with regard 
to the land, unless the co-owner in pos¬ 
session acquires a separate right. Any per¬ 
son accepting an interest in that land 
from the co-sharer in possession of it 
must take it subject to the right of the 
others to enforce a partition and such 
incumbrancer cannot complain if the 
land is allotted to a co-sharer other than 
his grantor, and he is thereby deprived 
of his right to it. But the position is 
different if a co-owner holds a particular 
piece of land in severalty. A person is 
said to hold land in severalty if he holds 
it in his own right only, without any 
other person being joined or connected 
w'ith him in 'point of interest. "Vr'ith re¬ 
gard to co-owners in a joint estate, an 
interest in severalty in a portion of the 
land within the joint estate in favour of 
one of the co-owners can only be created 
by a formal agreement by all the co- 
owners by which possession is given to 
one of them. Such an agreement is re¬ 
ferred to in Ss. 76, 77 and 78 of the 
Estates Partition Act. 

The Subordinate Judge has held that 
the lands were in the exclusive posses¬ 
sion of plaintiffs’ lessors. That alone 
does not give them an exclusive right to 
those lands. Although I have held that 
S. 99 of the Act does not apply it seems 
to me that the plaintiffs cannot succeed 
in their suit unless they can prove that 
by some formal arrangement agreed toby 
all the co-sharers including the defend¬ 
ants or their predecessors, the lessors of 
the plaintiffs were given the exclusive 
right to the lands in question. If 
they can prove that, the equitable rule I 
have stated above does not come to the 
aid of the defendants, astbeyhave by 
their own act authorized the plaintiffs' 
lessors to deal with -the lands. As the 
Subordinate Judge does not appear to 
have considered the case from this point 
of view and did not come to the proper 
findings, so as to enable us to decide 
the question the decree of the lower ap“ 




Calcutta 09 


1027 Manindba Nath v. Kasik 

l)eilftte Conrfe must bo set aside and fcbo 
ease sent back to that Court to decide on 
the evidence on the record whether tho 
plaintiffs have succeeded in proving that 
thoiv lessors hold the lands in thoir ex- 
elusive right as indicated above. If the 
fact is found in their favour a decree as 
made by tho Subordinate Judge will be 
passed. The suit must fail if tho finding 
is in the negative. As both parties made 
unfounded allegations and thereby un¬ 
duly complicated the hearing in the 
Courts below they will b'. ar their own 
costs in both tho Courts. The appellants, 
however, will get the costs of this apjreal 
from the respondents. The costs of fur¬ 
ther hearing will abide tho final resuli . 

Grahani, J.— I agree. 

Appeal olloirr.d. 
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CCMING AND PAG1-, JJ. 

Manindra Nath Roij Chondhanj and 
•nther^ —Appellants. 

V. 

Rasik Lai Pakhira —Hespondent. 

Appeal No. 296 of 19213, Decided, on 
lUh May 1926, from the order of the 
Diflt. J., 24-Perganahs, Alipur, D/- 16th 
June 1923. 

Provincial In^lvcncy Act, S. '2i—Court uccJ 
tvol go Into an elaborate enquiry as to validity o) 
the debts. 

Tbe Court fihould not and ueed Jiot go ioto an 
elaborate enquiry as to tho validity of or other¬ 
wise of the debts. It is sufficient if the Court is 
.satisfied that there ure prima facie grounds for 
thinking that the debtor is unable to pav l>is 
debts. CP 70, C 1] 

Manmatha. Nath Roy and Siirjyfi 
Kumar Aich —for Appellants. 

Dwarka. Nath Chakraoarti and 
Jyoiish Ch. Guha —for KospondenI. 

Cuming, J. —This appeal arises out of 
an application by four persons constituting 
a firm of tho name of Bajnarayan Kasik 
Lai Pakhira to bo declared insolvent. 
There was also a petition by one of their 
creditors asking them to bo declared in¬ 
solvent. These applications were opposed 
by a number of creditors. Tho learned 
District Judge of Alipur hold that tlie 
firm was entitled to ho declared insolvent 
and he made the necessary order. 
Against this order some of the opiK>3)ng 
creditors have aptH?alod to this Court. 


.Uj (Curaing, J.) 

Tho first point raised !iy Mr. Pi-oy on 
behalf of the applicants is that tho valu¬ 
ation of tho mill wliich is one of the 
main assets of the dcblors was made 
without any notice to tlm creditors and, 
therefore, cannot staml. and a tresii viihi- 
ation should be made. 

A reference to tho judgment of the 
learned District Judge would show that 
tho creditor.? wore actually informed by 
Hie Receiver of tho date on which the 
valuation was going to bo made- No 
doubt in his order of the 23rd of May tho 
learned District Judge staled that it was 
true that llio Receiver had not given 
notice to the creditor^. The learned 
District Judge, however, apparently 
subsequently found that his order of the 
23rd May was passed on some misappre¬ 
hension. liven if tlie creditors had not 
I'ccoivcd any notice of the date when 
the export was going to value tho mill 
it is difiicult to see wiiat difference it 
would luLvo made. Tho creditors did not 
suggest tliat they were experts in valua¬ 
tion of the riiill properly. M'hat iiossiblo 
difference tlioir inc-;enfe or absence at 
the time when the valmi.iion was made 
by tho valuer could make it is difiicult 
to conceive. However, in view of tho 
finding of tlie learned Judge, this point 
fails. 

The next objection urged by llie appel¬ 
lant is lhat the valuation of the mill as 
made by the valuer is incorrect- The 
valuation was made by an expert appa¬ 
rently chosen by the Receiver out of a 
number of export valuers whose names 
were suggested liy one ol the creditors. 
No objection was apparently taken to the 
appointment of tliis gentleman. This 
gentleman produced a long report wliich 
covers some four pages. No attempt has 
been made by the opposing creditors to 
cross-examine thi'^ gentleman to slio\v 
that liis conclusion or the data on wliich 
ho based his conclusion were wrong. 
Nor did the opposing cr^'ditors as tliey 
could have done, send their own oxiiert 
to value tlic mill and give evidence 
that the value of tho mill was very 
dift'event from the figure of Rs. 40.000 at 
which this gontieman !uid ar'-ivcd- 
Ther «3 is no suhstaneo whatever in this 

olijection. 

Tho appollanis iiavc next argued that 
the Co’irt ouglit to have considered 
whether some of the .amounts wore re¬ 
ally debts owned hy tho firm. If I 
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uncleretand the appellants rightly they 
would seem to contend that at this 
stage of the case the learned District 
Judge should have gone into an elaborate 
enquiry as to the validity or otherwise 
of each of the debts which the insolvents 
alleged that they owed. This I think 
was never intended by the Act. Insol¬ 
vency Act. S. 24 of the Provincial Insol¬ 
vency Act provides as follows : 

0.1 the day fixed for the hearing of the peti* 
tion, or on any subsequent day to which the 
hearing may be adjourned, the Court shall re¬ 
quire proof of the following matters, namely : 
(a) that the creditor or the debtor, as the case 
may be, is entitled to present the petition : Pro¬ 
vided that, where the debtor is- the petitioner, he 
shall, for the purpose of proving his inability to 
pay his debts, be required to furnish only such 
proof as to satisfy the Court that there are 
prima facie grounds for believing the same and 
the Court, if and when so satisfied, shall not be 
bound to hear any further evidence thereon. 

I may point out that this proviso is 
new and the object of it is quite obvious 
namely, that the Court should not and 
need not at this stage go into an ela- 
jborate enquiry as to the validity or 
'otherwise of the debts. It is sufficient 
if the Court is satisfied that there are 
prima facie grounds for thinking that 
the debtor is unable to pay his debts. 
It is quite clear from the judgment of 
the learned District Judge that he was 
> so satisfied ; and I am not prepared to 
say that he was wrong. 

The appellants have next contended 
that the Court in considering whether 
the debtors were or were not able to pay 
their debts has not taken into considera¬ 
tion certain other properties* belonging 
to the debtors, but has only taken into 
consideration the mill. I admit I do not 
see any reference in the judgment of the 
learned District Judge specifically to the 
other properties of the debtors. But, as 
a matter of fact that is really of no 
importance whatever. The debts alleged 
by the debtors were Bs. 1,09,000. Even 
adding to the amount of Bs. 40,000 (the 
valuation which has been put on the 
mill) the valuation put by the debtors on 
their other properties namely, Bs. 23,000, 
which valuation has not been challenged 
by the appellants the amount of assets 
still falls short of the aniount of debts by 
considerably more than Bs. 600. Tbe 
result is the appeal must fail and is 
dismissed with costs. Hearing-fee ten 
gold mohurs. 

Page, J. —In my opinion there is no 


substance in any of the contentions raised 
on behalf of tbe appellants. I agree that 
the appeal should be dismissed. 

Appeal dismissed. 
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Mukerji and G. N. Boy, JJ. 

Shahahiiddi/i Ahmed —Petitioner. 

V. 

AbdiU Kader and others —Opposite 
Party. 

Criminal Revision No. 313 of 1926, De¬ 
cided on 13th August 1926, from the 
order of the Sub-Divl. Mag., Munshiganj, 
D/- 4th January 1926. 

(fl) Criminal P. C., Ss. 133 and 140 (2)— Order 
for removal of obsirwtion cannot be cancelled 
because of non-service of notice—Act not done— 
Procedure tobe followed is as under S, 140 (2). 

Non-service of notice in a proceeding under 
S. 133 is not a ground giving the Magistrate 
jurisdiction to cancel his previous order for 
removal of obstruction. The procedure to be 
followed is clearly laid down in S. 140, Sub-S. (2) 
if such act is not performed within the time 
fixed. [P 71, C 1, 2] 

(6) Criminal P. C„ S. 133— It is unjust. to 
recover costs from a party who is 7iot served with 
notice. 

When the question arises from which party or 
parties the costs for tbe removal of the obstruc¬ 
tion will have to be recovered, that question will 
have to be determined upon a cousidaration of 
the question as to the parties upon whom the 
notices in connexionwith the proceedings under 
S. 133 were served and it is unjust for the Magis¬ 
trate to make an order for recovery of those costa 
from a party who was not actually served with 
any notice of the proceedings. [P 71, C 2) 

Siiresh Chandra Taluqdar and Mahen' 
dra Kumar Ghose —for Petitioner. 

Monnier and Syed Nousher Ali —for 
Opposite Party. 

Judgment. —This Buie has been 
issued to show cause why the order 
passed by the Sub-Divisional Magistrate 
of Mnnshiganj on the 4th January 1926 
should not be set aside on Grounds Nos, 2 
and 3 of the petition. It appears that 
proceedings under S. 133 of the Code of 
Criminal Procedure were drawn up on 
the 4th March 1925 by Mr. M. C. Ghose, 
the then Sub-Divisional Magistrate of 
Munshiganj ,against nine persons who 
were named in the said proceedings. The 
proceedings related to the removal of an 
obstruction from what was alleged to be 
a halat. Notices of these proceedings 
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ivere issued, and it appears from the 
report of the serving peon that they were 
served upon eight, out of the nine persons. 
The report runs to this effect : Opposite 
parties Nos 1, 3, 4, 5, 7 and 8, although 
they were present at the time when the 
notices were tendered to them for 
service, did not give any receipt and upon 
that the said notices were served by 
affixing them on some conspicuous part of 
their dwelling house ; and as regards 
Opposite Parties Nos. 2 and 6 the report 
was to the effect that they were nob 
present and that the notices were served 
on the persons ^Yho svere in their joint 
family house. Whether his service was 
valid or not is a matter with which we 
are not concerned at the present moment. 

It appears further that thereafter 
the learned Sub*Divisional Magistrate 
Mr. M. C. Ghose, on the 14th April 1925, 
apparently being of opinion that the 
service was sufficient, recorded the 
following order : 

Second party absent. Report shows notices 
personally served. Rule made absolute. Ask 
police to clear the obstruction. 

On the 19lh December 1025 one of the 
parties filed a petition before the Sub- 
Divisional Magistrate, Mr. R. B. Mukerji 
who bad in the meantime succeeded 
Mr. Ghose alleging that the opposite party 
did not claim the plot of land on which 
the obstruction is alleged to have stood 
and that it was impossil)le to fill up the 
excavation and praying tliat orders might 
be pEiBsed on the first jiarty to fill up tlie 
ditTch at their own costs if they so 
desired. The learned Magistrate there¬ 
upon on the 4tli January 1920 passed an 
order directing that the order previously 
passed as aforesaid for tlie removal of the 
obstruction should bo withdrawn. This 
is the order which is complained of in 
this Rule. The ground upon wiiich the 
Magistrate passed this order a])pears to 
have been that the ditch had been in 
existence for more than £0 years and that 
only one of the parties, namely, Ahdtil 
Kader who was a Sub-Inspector of the 
Bengal Police and was posted at 
Munshiganj had not evidently been 
served with any notice in connexion 
with the proceedings under S. 133. In 
our opinion this ground did not give any 
jurisdiotion to the learned Magistrate to 
paw the order cancelling the order 
made on the 4th April 1925 to ^vhich 
we have already referred. 


It has been contended on behalf of the 
opposite parties who have ap¬ 
peared in this Rule that none 
of them had been actually served 
with the notices that were issued in con¬ 
nexion with the proceeding and a nuinl>er 
of affidavits have been filed in this Court 
in order to establish that fact. While it is 
not possible for ns to arrive at a definite 
finding as to whether these notices were 
actually served or not upon all the 
opposite parties it is quite clear to us 
that the learned SulrDivisional Magis¬ 
trate himself has not yet gone into this 
question. We are, tlierefore, of opinion 
that the order ^lirecting the withdrawal 
of the previous order by which the obs- 
struction was directed to be removed is a 
bad one and we accordingly set that 
order aside. The procedure to be 
followed now is clearly laid down in 
S. 140 of the Code of Criminal Procedure. 
Snb.S. (2) says that if such Act is not 
performed within the time fixed the 
Magistrate may cause it to be performed 
and may recover tlie costs of performing 
it either by the sale of any building 
goods or other projierty removed by his 
Order or hy the distress and sale of any 
other moveable jiroperty of such person 
within or without the local limits of 
such Magistrate’s jurisdiction and tliat 
if such other property is without siicli 
limits the order shall authorize ils 
attachment and sale when endorsed )>y 
I lie Maui'^trate within the local limits of 
wliose jurisdiction the property lo l)e 
attaclied is found. The order of the Ith 
of Apnllb'^r) is. in our opinion, a good 
and a valid order and tlic obstruction 
against whicli tliat order is directed will 
liavc to 1)C removed. When tlio ques¬ 
tion will arise froin which party or 

parlies the costs for Llio vemova! of t lie 

*aid obstruction will liave to he recovered 
that que-.'ion will have lo he deteri/dned 
upon a coii'-ideration of ihoque.stion a-- 
to the i-arlms upon whom the nonce s in 
connexion with the yjroceedings nndei 
S. Ihd v.evo served and it wt)Mld 
oliviously 1)0 unjuKt for the ^ragistrafe to 
make an’order for recovery f)f those costs 
from a party wlio was not actually served 
with any notice of the said i)roceedings. 

For these reasons wo are of opinion 
that the Rule should he made ahsolr.te, 
that t ))0 order directing the withdrawal 
of the previous order j a‘<scd for the 
removal of the obstruction should he set 


7‘i Calcutta K. M. Bose & Co. v. Allen Bros. (Cuming, J.) 1927 


aside and that all further question that 
may arise in connexion with these pro¬ 
ceedings w'ill have to be dealt with in 
the light of the observation which we 
have made. 

Unle made ohaohite. 
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CrMiNG AND Page, JJ. 

1C M. Bose & Co.—Decree-holders— 
Appellants. 

V. 

Allen Brothers —Jiidgnjont-debtovs— 
Respondents. 

Appeal Ko. ^14 of 1924, Decided on 
27th April 1926, from tlie original order 
of the 2nd Sul)--!., 24-Pergannas, D/- SOth 
April 1924. 

(a) Civil P. C., 0. 2K Rvla 1. 2 3— 

flo not. api>l]i io exccvtlon itrocecding^ but <o 
original mits. 

Order 24. Rules 1, 2 and 3. do not apply to 
proceedings in execution. Primarily they would 
.set‘m to apply to original suits iu which in order 
rn save costs an opportunity is given to the 
defendant to deposit so much of the claim as he 
admits in Courts; and in such a case the 
jdaiutifl will not bo allowed costs. [P. 73, C. ij 

(b) Civil 1\ C., 0. 24 —Vncondillonal deposit 
In coittcmplated. 

Tlic jirovisior.s of 0. 24 contemplate an uucon- 
ditiojinl deposit of a sum of money in Court by 
defendajit which sum of moiey is at the disposal 
t.f the dccrer-holder if he desires Ui withdraw it. 

[P.-73. C. 1] 

Kanaidhan Dutta^fov Appellant. 

Charu Cliundra Biswas and Nirode 
Bundhu Bou —for Respondents. 

Cuming, J. —This appeal arises out of 
certain proceedings in execution. It 
would appear that the appellant brought 
a suit against the respondent for the 
balance duo on account and on the 
I9th July 1921, obtained a decree for 
the amount of Rs. 14,547-9-8^. The 
judgment-debtor appealed to the High 
Court and Rs. 14,719-14-6 was deposited 
by the judgment-debtor under an order 
of this Court with the stipulation that 
the decree-holder might withdraw the 
amount on giving security or withdraw 
up to Rs. .S,000 without ^ giving any 
security. This money was deposited on 
the 16(;h Sejitember 1921. On the 7th 
November 1921, the decree-holder, in 
conformity wdth the order of this Court, 
withdrew the sum of Rs. 3,000 wliich he 
was allowed to withdraw without giving 


any security. The appeal was decided 
by this Court on the 4th March 1924, 
the appeal being dismissed and the order 
of the lower Court upheld. Then, on the 
13th May 1924, the appellant withdrew 
the balance that was in deposit, namely, 
Rs. 11,719-14-6, and on the 30th April 
1924 the executing Court ordered that 
as the entire amount under the decree 
had been deposited in Court by the 
judgmen-debtor the execution case was 
dismissed in full satisfaction. The 
decree-holder applied for a review of this 
order inasmuch as the interest on the 
amount in deposit was not allowed to 
him. But his application was refused. 
The decree-liolder had also put in an 
application for the execution of the 
decree to the extent of the costs allowed 
by the High Court and this was dis¬ 
allowed by the executing Court. The 

order passed was that 

the fresh j>etition of execution filed by the 
decree-holder caunot, therefore, bo entertained 
in its present form, and is rejected. 

Against both these orders the appel¬ 
lant has appealed to this Court and he 
contends that he is entitled to the in¬ 
terest on the decretal amount up to the 
date it was available to him, and further 
that he is entitled to execute the decree 
for costs of the appeal to the High 
Court. The judgment-dobtor-respondent 
contends, on the other hand, that the 
decree-holder is not entitled to interest.- 
His contention would seem to be that 
as ho, the judjment-debtor, had deposited 
the money in Court the decrco-holdei’ 
is not entitled to interest on the sum 
which was deposited even though the 
deposit was not an luicouditional one, 
but the withdrawal by the decree-holder 
was conditional on the decree-holders's 
furnishing security to a certain amount. 
In support of liis contention he relies on 
0. 24, Rr. 1, 2 and 3. R. 1 of this order 
provides that: 

the defendant in any suit to recover a debt or 
dnmage-i may, at nay stage of the suit, de^ait in 
Court such sum of money as he oonaiders a 
satisfaction iu full of the claim. 

Rule 2 runs thus: . • • 

Notice of tho deposit shall be given through 
the Court by the defendant to the plaintifl, and 
the amount of the deposit shall (unloi^s the Court 
otherwise directs) be paid to the plaintiff on his 
application ; 

and R. 3 runs as follows: 

Ko interest shall be allowed to tlie pLaiatiff on 
any sum deposited by the defendant from the 
date of the receipt of such . notice, whether tho 
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sum deposited in in full of the cUim or falls 
short thereof. 

The learned advocate for the judy 

ment'debtors-respondents contends that 

in view of R. 3 the decree-holder is not 
entitled to any interest. In the first 
place I may say that I ana not satisfied 
that 0. 24, Rr. 1, 2 and 3, do apply 

to proceedings in execution. Primarily 
they would seem to apply to original 
suits in which, in order to save costs, an 
opportunity is given to the defendant 
to deposit so much of the claim ho 
admits in Court, and in such a case the 
‘plaintiff will not be allowed costs, liiven 
if we extend the principle of this order 
to execution proceedings still 1 do not 
think that they would help the judg¬ 
ment-debtor. The provisions of this 
order contemplate, I think an iincon- 
ditional deposit of a sum of money in 
ICourt by the defendant which sum ot 
jaioney is at the disposal of the decree- 
holder if he desires to withdraw it- In 
the present case there was no such un¬ 
conditional deposit of the money and 
the money deposited l)y the judgment- 
debtor was not unconditionally at the 
disposal of the decree-holder. He was 
under the necessity, if ho desired to 
withdraw the amount, of furnishing secu¬ 
rity ; in that view I do not think that 
the principles of O. 24. Ur. 1, 2 and 3, 
apply to the present case except so far 
as regards the sum ol Rs. 3,000 wliicli 
was at the disposal of the docrrie-holdev 
and which ho actually withdrew. 

I am, therefore, of opinion that tlio 
decree-holder is entitled to interest on 
the whole amount up to the date wlicn 
notice that it has been deposited wa-i 
received by the decree-holder and on 
Ihie sum less Rs. 3,000 up to the date 
when the money was at the disposal of 
the dccroo-hoUler. The parties have 
agreed that in the event of our holding 
as T have held above, that interest is duo, 
that the following amounts are now due 
to the decree-holder; tlio balance due 
under the original decree Rs. 1,950. As 
this is interest it will not bear any 
further interest, further that the decree- 
holder is entitled to the costs awarded 
1o him by the decree of the High Court, 
namely, Rs. :’.0l-14-7, this last amount 
will bear interast at the la'o of six per 
cent, per annnm from tlio dale of tlie 
decree of the High Court to the date of 
realization. Bhirther tlio decree-holder 


will get the costs of I ho Rule, Rs. 52, hut 
there will be no interest on the costs of 
the Rule. 

The result is the appeal is decrood in 
the above terms. I'ixocul ion proceedings 
will now proceed in the lower Court 
with these modifications. There will bo 
no order as to the costs of this appeal. 
No order is necessary on the aiiplication. 

Page, J.— I agree. 

A ppeal decreed. 
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Rankin' and ( 1. N. Roy, -J-J. 

Wtu^'iu ClifTfidra Hat rah —Applicant 




Kanai Lai Addija and anvther Oppo¬ 
site Party. 

Criminal Revision No. 309 of I92t>, 
Decided on Ibth duly 1920. from the 
order of the Addl. S. -h, Howrali, D/' Is! 
h’elirnary 1920. 

Venal Code, MiM a. ;-; cav^ccl 0;/ 

con-cqucnec he coiaisde- 

red. 

It is Uic nltirnate fO'-st Tuencts ni thu scN com- 
mibted by ilic aveusL-d uliicli '.vill luive to b-.‘ 
t.ikori it>io oon?.idor*iliv:'U io louvivtiiii; bini. 

Li’. TO C. IJ 

A. C. Makherjec and Satindra Nath 
Malihtrjec for Syama- Prosad Mnl.erjee 
for Petitioner. 

‘Kkonrlkar — iov the Crovsn. 

li. C. Chatterjec and Prohodh Chandra 
Chalterjee-iov Oppf'^he Party. 

Roy, J.- The accused in this case 7 
in mnnher pleaded guilty to a charge 
under Iho latter part of b. 301 roasl 
with S. 149, Indian Penal Code. The 
circunistanccs which led to the death of 
Hem Kumar ITazra are as follows : On 
llio Ibt-h April last lie was called out of 
his bed liy Chandra Kumar Pal to a (aiik 
lillcd up land wlicie lie was attacked by 
sevoial people with fists and kicks and 
apparently the kicking was continued 
until lie collapsed. Ho was carried homo 
and he complained of great pain in the 
abdomen. Thereafter bo was taken to 
the liospitiil where the Assistant. Suigeon 
examined him and found a number of in¬ 
juries. On tiic IH’h April. Hem Kumar 
died of porifoni'es and it appears that 
that was duo to tlie internal injuries re¬ 
ceived on his abdnnjen on the night of 
the 10th April. When llm ca‘o wa- 
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taken up before the learned Additional 
Sessions Judge of Howrah the accused 
pleaded guilty and the Judge accepted 
the plea and dealt with four of the accu¬ 
sed namely Kanai, Bepin, Abani and 
Gopinath under S. 562 of the Code of 
Criminal Procedure ; and he inflicted a 
fine of Rs. 150 each on Chandra 
Kumar, Khirode and Surjy^ Kumar ; and 
he directed that the fines should be paid 
to the decea'^ed’s widow. It is against 
this decision that there is this applica¬ 
tion for enhancement of the sentence. 
We understand that the fines have been 
depo'-iited but have not been accepted by 
the deceased’s widow. 

The present application is for the en- 
liancement of the sentences of these ac¬ 
cused persons. For tlie Crown it is ac- 
knowleged that the sentences are some¬ 
what inadequate. In fact tl)e Crown 
has joined with the petitioner in this case. 
The learned counsel appearing for the 
accused contends that the offence com¬ 
mitted was really one under S. 323, 
I. P. C. He points to an earlier 
incident that happened that night. 
It appears that at 9-SO p.m. there 
was a quarrel between Panna Lal and 
the deceased. There was a scuffle and 
the deceased had also two falls. He *seems 
thereafter to have gone to bed without 
any complaint about any hurt to him¬ 
self. The learned counsel also points to 
the injuries simple enough as described 
hy the Assistant Snrgeon, and he con¬ 
tends that there was no serious offence 
committed. We have looked into the 
commitment record and we consider that 
the sentences passed on the accused are 
inadequate. No doubt the facts that 
there was an earlier occurrence, that the 
injuries at first were considered to be 
simple and that there was a counter case, 
probably influenced the Judge in giving a 
lenient sentence; htit it is the ultimate 
consequences of the acts committed by 
the accused which will have to be taken 
into account. The earlier incident does 
not appear to us to have anything to do 
with the d.ath of the deceased. There 
was a simple quarrel and the deceased 
thereafter went to bed and there was no 
complaint of any injury. On the other 
hand immediately after the assault by 
the accused the deceased complained of 
pain in his abdomen and he was taken to 
the hospital where peritonites developed; 
and according to the evidence of the 


Civil Surgeon the kicks and blows which 
he complained of are quite consistent 
with the injuries received. The Assistant 
SurgeoD found the injuries to be simple 
on a cursory examination, but the injuries 
were internal and the man seems to have 
died as a result of such injuries. 

In these circumstances we think that 
the sentence should be enhanced. The 
learned counsel contends that there are 
no circumstances before us on which we 
can reasonably deal with the accused. 
But the evidence before the committing 
Magistrate is before ns and we may take 
it that when the accused pleaded guilty 
to the charge, they more or less accepted 
that evidence. The evidence discloses the 
different acts which the different ac* 
cused took in the case and I think we 
ought to deal with the case on that basis. 

The learned Sessions Judge has dealt 
with four of the accused under S. 562, 
Criminal Procedure Code. Three of these 
are mei-e boys aged 16 or 17 years. 
Gopinath one of the accused is described 
as being about 21 years old. This Gopi¬ 
nath was before the Sessions Judge and I 
take it that the Sessions Judge was satis¬ 
fied that Gopinath was b3low 21 years of 
age. I do not like to interfere with the 
sentence passed in the case of these tour 
accused, namely, Kanai, Bepin, Abani and 
Gopinath. Making every allowance pos¬ 
sible in the case of the others, namely 
Chandra Kumar, Khirode Prosad and 
Surjya Kumar. I consider that the ends 
of justice will be met if a sentence of one 
year’s rigorous imprisonment be inflicted 
on each of them under S. 304 Part II read 
with S. 149 Indian Penal Code, and it is 
ordered accordingly. The fines if paid 
will be refunded to the accused. 

Rankin, J. —I would add in respect of 
the sentence of the accused that are dealt 
with under S. 562 Criminal Procedure 
Code that I consider that we are going a 
long way in dealing with this case in 
that fashion, and we do so having regard 
partly to the circumstance that the older 
men engaged in this case were in some 
cases relatives of theirs and that it is just 
possible that some of these young lads 
might have taken some part in the oc‘ 
currence which did not amount to vsry 
much. 

Rule made dbsoliUex 
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CifMiNG AND' Page, JJ 

Umesh Chandra Das Gupta —Plaintiff 
—Appellant. 

y. 

Bipin Behary Pramanik and anotke )— 
Defendants—Respondents. 

Appeal No. 423 of 1924, Decided on 
27th April 1926, from the api)ellate de¬ 
cree of the Spl. J., Jessore, D/- 26th 
September 1923. 

(a) Bengal Tenancy Act, S. 50—One or senes 
«/ tenancies or t}ie land held under one or di ffer- 
ent landlords is immaterial. 

Whether there is one or a series of tenancies 
or whether the land is held under the same 
landlord or different landlords is immaterial. It 
ia sufficient for the purpose of the section that 
the rent or raid of rent has been the same from 
the time of the Permanent Settlement. 

[P 75 C 2 ; P 70 C 1] 
(6) Bengal Tenancy Act, S. 50 — Kahulyat, 
stating that if excess area is found to be in 2>os- 
session of tenant, he would itay higher rent, does 
not alter rate of rent. 

Where it is provided by a kabulyat that if the 
lands are measured .and on measurement the 
tenant is found to be in possession of more land 
than what he is paying rent for he will pay rent 
for that excess land at the higher rate paid by 
the neighbouring tenants, the kabulyat does not 
alter, nor docs it propose to alter the rent or rate 
of rent within S. 50. [P 75 C 2J 

Narendra Kumar Bose, Profulladhau 
Bose and Sukumar Hoy —for Appellant. 

Jadunalh Kanjilal and Subodn Chan¬ 
dra Dutla —for Resiwndonts. 

Cuming, J. —This appeal avisos out of 
certain proceedings under S. 106 of the 
Bengal Tenancy Act. The landlord sued 
to enhance the rent of his tenant. His 
case was that the tenant was a settled 
raiyat and the rent was liable to enhance¬ 
ment. The main defence was that the 
tenant held the jama at a fixed rate of 
rent from the time of the Permanent Set¬ 
tlement and this rate was not lialdc to 
enhancement. There was a further con¬ 
tention of the defendant that Plot No. 135 
was all high land and no part of it was 
water. The first Court allowed the ap¬ 
plication of the plaintiff. On appeal to 
the Special Judge tlie Special Judge 
found that the land was held at a fixed 
rate of rent and, tlierefore, was not liable 
to enhancement, and ho varied the de¬ 
cision of the first Court to that extent. 

The plaintiff has appealed to this 
Court. The learned advocate for the ap* 
pellant first of all contends that if a per¬ 


son holds under a lease which is of later 
(late than the Permanent Settlement 
then the presumption under S. 50 of the 
Bengal Tenancy Act does not apply. I 
cannot accede to this proposition. S. 50 


provides that 

Where a tenure-holder or raiyat and bi-> piv* 
decessors -in-interest have held at a rent or rate 
of rent which has not been changed from the 
time of the Premaaent Settlement, the rent or 
rate of rent shall not be liable to be increa'^ed ex¬ 
cept on the ground of an nlteratiou in the area of 
the tenure or holding. 

It would not seem to ))e material so 
far as this section is concerned whether! 
there is one or a series of tenancies. It is; 
sufficient for the purpose of that sectionj 
that the rent or rate of rent at whicli the; 
tenure-holder or the raiyat has held has| 
not been changed since the time of Ihej 
Permanent Settlement. The learned ad-l 
vocate for the appellant, Mr. Bose, has! 
contended that the presumption which 
the learned Judge has found loari-e 
\inder S. 50, Cl. (2J that as ilie iiolding 
has been held at a uniform rate of rent 
for over 20 years before the date of the 
suit it has l)een lield at (hat rate of rent 
since the time ol (lie Permanent Settle¬ 


ment has been relmtted hy the kalniluat 
executed by the tenant in He 

would seem to contend tliat l)y tins kalji'* 
liyat the raiyat undertook to pay rent at 
a different and higher rate of rent and 
Imncc there has l>eon a nesv contiact l;et- 
ween the parties and this new contract 
rebuts the presumption whicli arises 
under S. 50 of tiie Bengal Tenancy .Act. 

A careful consideration, however, of Ibis 
kahnliyat docs not support the contention 
of Mr. Bose. It seems to me that what 
was intended hy tliis kaliuiiyat is that if, 
the lands are measured and on measure¬ 
ment the tenant is found to he in po-isos- 
sion of moic land than what he is nowl 
paying rent for lie will pay rein for I hati 
excess land at Iho higher s;a'c paul hyi 
the neighbouring lenants. Tlie kaludi- 
yat, therefore, does not alter, nor doe-< it 
propose (o alter tlie rent or rate of rent 
whicli was being paid for tliis liolding. 

Tlio next arguinont i»ut forward hy tho 
learned advocate would seem lo l)e that 
at the time of tho siilitting up of this 
tenancy into one rupee and Ks. 
jamas as has been found hy the learned 
Special Judge a portion came to he held 
under a different landlord. Even if it 
did I admit I cannot see what difference 
it makes. S. 50 of tlie Tenancy Ac'- is 
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ent.irely silent as to wbethei* tlio land is 
lield under the same landlord or different 
landlords. It is sufficient for the purpose 
of the section that it has been at the 
same rent or rate of rent from the time 
of the Permanent Settlement. 

The result is that the appeal must fail 
and is dismissed with costs. 

Page. J.— I agree. 

Appeal dismissed. 
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S.\NDIiRSON, C. J., AND RaKKIK, J. 

?<?ssen Gopal Karuani —Appellant. 

V. 

Siiklal Karnani —Eespondont. 

Appeal No, 4 of 1926, Decided on 16th 
April 1926, from the decree of Pearson, J., 
D/- 19th November 1925. 

Cidl r.G., S. 151^Plalnti Jf adjudicated In- 
i-x<lvent before hearing—Plalntiff absent at the 
heartJig—Official Assignee not served—Dismissal 
of suit wider O. 0, It. 8, is improper—Dismissal 
ran be set aside in appeal—Provisions of 0. 22, 
P. 8. .should be applied—Civil P.C., 0. 9, R. 8— 
Civil P.C., O. 22, 2?. 8. 

Wher<? pending tho bearing of the case the 
I'laintifi is adjudicated insolvent and consequent¬ 
ly he is not present at the hearing and the Court 
is informed that the plaintiff bad become insol* 
vent, the Court should call upon the Official 
Assignee to state whether he intends to continue 
the suit, and if the Official Assignee decides that 
he would continue the suit, it would then be 
'iL-cfssary for the Court to make an under that 
he should give security for costs of the suit with¬ 
in a specified time. The provisions of 0. 0, R. 8. 
do not apply to such a case and the dismissal of 
the suit for default is bad and the dismissal can 
be set aside in appeal, whether it be under S. 161 
of the Civil P.C. or whether it be under the in¬ 
herent jurisdiction of the Court. 

Ill such a case it is necessary, before there can 
be a default on the part of any one that some 
&teps should be taken to have the suit made a 
competent suit once again, that is, the Court 
should fix a time within which the Assignee may 
decide to continue the suit and to give security 
for the costs thereof, [P 77, C 2; P 78, C 1] 

-S', y. Bancrjee and 77. C. Mozumdar — 
for Appellant. 

/S'. C. Uoy and 6'. C. Das —(or EesiJon- 
dent. 

Sanderson, C. J.— This is an appeal 
hy Kisson Gopal Kavnaiii, the plaintiff in 
the suit, against a judgment of my lear¬ 
ned brother Mr. Justice Pearson made on 
the I9th of November 1926. 

The application in respect of which the 
judgment was delivered, was an a]')piica* 


tion for an order that the suit, might be 
restored and that the decree and order 
passed by Mr. Justice Pearson on the 
12th November 1924 striking out the 
suit might be sot aside in review or other¬ 
wise and thereafter the suit he proceeded 
with. 

The suit was brought by the plaintiff 
to recover an alleged balance of salary 
and the plaintiff took out a summons 
under Chap. XIIIA of the Rules of this 
Court. Certain directions were given 
with regard to the filing of the written 
statement, as to the giving of discovery 
and directions were made that the case 
should be placed in the Daily List of the 
9th May 1924. 

On the 17th April 1924 the plaintiff 
was adjudicated insolvent at the instance 
of a person, who had obtained an ex parte 
decree against him in Bombay. On the 
14th May 1924 it appears that tho Defen¬ 
dant’s attorney wrote to the Official As¬ 
signee asking whether the Official Assig¬ 
nee was desirous of being substituted in 
the place of the plaintiff and pointing 
out that in that case the Official Assignee 
would have to give security for costs. 

It was stated that no answer was sent 
to that letter. 

On the 19th June and on the Ist July 
1924, the appellant’s attorney wrote to 
the Official Assignee and it appears that 
to both these letters replies were sent by 
the Official Assignee asking the appellant 
to go and see the Official Assignee. The 
appellant has sworn that in answer, to 
the two letters, which were sent by his 
attorney, the Official Assignee pointed ont 
that he had not been called upon by the 
Court to be substituted in the place of the 
insolvent plaintiff, he would wait until 
he was called upon to do so. 

Tho suit did not come into the Daily 
List until the 12th November 1924, al" 
though, as I have already said, an order 
had been made that it should be placed 
in the Daily List on the 9bh May 1924. 

On the 12th November the suit came 
on for heaving. The learned Judge was 
informed that the plaintiff had been ad¬ 
judicated insolvent. No one appeared 
on behalf of the plaintiff and the suit 
was dismissed with costs. 

On the 30th June 1925 tho adjudica¬ 
tion was annulled, the appellant having 
paid off the decree-holder who, it was 
stated, was the only creditor of the ap¬ 
pellant. The annulment order was not 
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drawn up until fc’iQ 4th August 1925. On 
the 17th August notice of this application 
was given to the Defendant. It was not 
heard until the 19th November 1925 when 
the learned Judge dismissed the applica¬ 
tion with costs. 

In my judgment, when the suit was 
before my learned brother in tbs first in¬ 
stance, viz., in November 1924, and when 
the learned Judge was informed that the 
plaintiff had become insolvent, the Court 
should have called upon the Official As¬ 
signee to state whether he intended to 
continue the suit, and if the Official 
Assignee decided that he would continue 
the suit, it v/ould then have been neces¬ 
sary for the Court to make an order that 
he should give security for costs of the 
suit within a specified time. 

That was not done, and with much 
respect to the learned Judge, I am of 
opinion that the plaintiff’s suit should 
not have been dismissed without such 
steps, as I have indicated, being taken. 

If the learned Judge had been in¬ 
formed that the plaintiff's attorney had 
written to the Official Assignee asking 
him to proceed with the suit and that 
the Official Assignee’s answer had been 
(as was alleged) to the effect that he did 
not propose to take any steps until ho 
was called upon to do so Ijy the Court, I 
am convinced that the learned Judge 
would not have dismissed tlie suit. 

The only que.stion in iiiy judgment, in 
tliis appeal is wiietlier tiiis Court has 
jurisdiction to set right the inistuko 
which, in my opinion, has been comiiiit* 

ted. 

I am of opinion that lliis Court has 
jurisdiction, whothov it be under b. 151 of 
the Code of Civil Procedure or whether 
it be under the inherent jurisdiction of 
the Court to make such order as may be 
necessary for the ends of justice. 

In my judgment, therefore, the learned 
Judge's order of the 19th November 1925 
and the decree dismissing tlie suit must 
be set aside. It follows that a further 
order is necessary, viz., tiiat the suit do 
proceed in the ordinary cause. 

The appeal is allowed with costs. Tlic 
plaintiff is entitled to the costs of the 
proceedings before Mr. Justice Pearson on 
the 19th November 1925 and the order 
dismissing the suit is set aside. 

Rankin, J.—I agree. 

In this case the plaintiff having be- 
oosne insolvent, it is suggested that action 


was rightly taken under R. 8 of 0. 9 of 
the Code of Civil Procedure. It is quiet 
true that the suit had not abated, but ii: 
was a defective suit. The only jiUiintil!' 
on the record being a ))laintiff >vho could, 
take no steps wliatevcv tlie judgiucnt 
against him was im])roper. O. 9, H. 
provides as follows : 

Where the defendant ;u'.d the pJ.tiniilf 

does not appear whon tbe suit is oalled ou fur 
hearing, the Court shall niako an ord«r tbu,!; Ih ■ 
suit be dismi>se<l unless the defendant a tinits 
the claim .... 

So, in any case lo which 11. 8 is 
cable, the Court has no discretion but to 
dismiss the suit. It seems tome that 
R. 8 cannot be intended to apply in any 
case where there is kno^Yn lo be no person 
in the position of the plaintiff vy1k> has 
any right or duty to appear. If, there¬ 
fore, the learned Judge’s original order 
is supposed to have been made !.nder 
Or. 9, R. 8, it was made under a com¬ 
plete mi.sapprehension as to the posiloon. 
It is said now that the only rejuody of 
the appellant was either by himself or 
by the Official Assignee to come in time 
under Or. 9, K. 9 and ask tliat tiie sni!: 
might be restored. In my opinion ‘.bat 
has no application to this case, in sncii 
a case it is necessary before tliore can be 
a default on the part oi any one that soiiio 
steps should ho taken Lo have the suit 
made a competent suit once again. 'J.bo 
provisions for doing that are contained 
in 0. 22, 11. 8 and I agree with tho con¬ 
tention of tho loarnod Counsel for tlio 
appellant and witli the opinion oi 
Mr. Justice Fainan, in the ca-o of 
fjekkiaj V. Sharnlal (1) that : 

what tho section cont^MiipIat^s i> taac tuo 
Court flhouM fix a time withiu which thu 
Hie may decide to continue tho >>\nt and to 
security for the costn thereof. 

In this case a letter had been writleu 
by the defendant’s attorney to tho Offi¬ 
cial Assignee asking him whether he 
would continue and mention that it' hn 
wanted to continue lie would have tu 
find security. That is an entirely diffe¬ 
rent thing from an ordei made in the 
presence of the Official Assigno giving; 
him a definite time within which to 
elect and state what h(!curity the Couii, 
would require liim to furnish. When 
the Official Assignee has been heard on 
that and knows what is required, he can 

(1) [1992] 16 Bora. 404. 
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then determine either to take up the 
suit or to leave the suit alone. But the 
Official Assignee in this case never was in 
that position. In my judgment the posi¬ 
tion is very much the same as the posi¬ 
tion in the case dealt with by the judg¬ 
ment delivered l)y Lord Shaw in the case 
of Dchi Biiksh Sin<jh v. Habib Shah (2). 
It is quite wrong to apply O. 0, R. 8 to a 
party who has no longer any interest in 
the proceedings and who does not make 
default by staying away. I think, there¬ 
fore, that by one way or another 
Mr. Justice Pearson had power to dis¬ 
charge his ju’evious order, which, after all, 
was only an ex parte order, and I think 
that this Court on appeal from him has 
also power to set the matter right. 

Appeal allowed. 

■“(2) Ciyi’Jj 36 All. 3;3r=17 C7^V. N. 829 (P. C.). 
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Rankin AND Mckerji, JJ. 

Emperor 

V. 

Chandra Kumar De —Accused, 

Criminal Reference No. 24 of 1926, 
Decided on 5th August 1926, made by 
the 2nd Addl. S. J., Bakerganj, on 3rd 
May 1926. 

Penal Code, Ss. 182 and 420 — Pash act in 
identifying another before trea&'ury officer is not 
punishable under S. 182 or S. 420. 

Person identifying before Treasury Officer 
another as the proper payee of a certain money, 
rashly and without taking care to ascertain as to 
the truth of his identity is not guilty under 
S. 182 or S. 420 where it is held that his inten¬ 
tion was not dishonest. [P 78, C 2 ; P 79, C 1] 

Anil Gha7idra Boy Chaudhury — for 
the Crown. 

Suresh Chandra Talugdar, Jijotish 
Chandra Guha and Badhika Banjan 
Guha —for Accused. 

Rankin, J. —In this case, the accused 
Chandra Kumar De who appears to be 
an old man of 80 years of age was tried 
before a Judge and jury on several 
charges. The first charge against him 
was really abetment of forgery and the 
second charge was really conspiracy to 
cheat. On those two charges, the jury 
acquitted the accused and the learned 
Judge who makes this reference agreed 
with the jury and held that their ver¬ 
dict was right. There wore, however, 
two other charges against the accused : a 


charge under S. 182 Indian Penal Code, 
and another of cheating under S. 420, . 
Indian Penal Code; and the learned 
Judge has made this reference because 
he considers that the accused ought to 
have been convicted u])on those two 
counts. 

Now% the facts very shortly are that 
some person in June 1925 made up his 
mind to obtain money by forgery from 
the local Treasury and to do it by 
forging civil Court deposit payment 
cheques. He took the names of various 
local worthies likely to be known in the 
Treasury office, he filled up certain blank 
forms, forged the signatures of the civil 
Court clerk and of the presiding officer 
there and presented these payment 
cheques to the local Treasury in the ordi¬ 
nary course, it appearing that he was a 
person entitled to draw money out of 
Court. The forgery was not detected ; 
the documents appeared to be in order 
and the present accused does not come 
into the matter until we get to the stage 
at which the actual payments had to be 
made by the Poddar in the Treasury. 

The person whose name had been forged 
as being the real payee could nob, of 
course, be produced ; but it appears that 
the Poddar was prepared to pay to some 
person nominated by the payee and to 
pay on getting proper identification by a 
person who was known to him. The ac¬ 
cused who is a Mokhtear went and identi¬ 
fied a particular person as being Jyotish 
Chunder Banerji the payee named in the 
cheques. What is now said is that he 
may or may not be a party to the swin¬ 
dle ; but that, assuming that he isi no 
party to the swindle, he still can be 
convicted and should be convicted under 
Ss. 182 and 420, Indian Penal Code. The 
only view of this matter that can reason¬ 
ably be attributed to the jury is, firet of 
all, that the Mokhtear made tbe identi¬ 
fication rashly or reprehensibly from 
want of reasonable caution that a man 
came to him, told him a yarn, persuaded 
him that he was Jyotish Chunder Banerji 
and that accordingly he went to the Pod¬ 
dar and identified the man as such. 

In a case of this sort one has to draw 
a rigid line between two positions. If 
one is going to consider whether the man 
was in the swindle—a person taking part 
in a conspiracy by. forgery to get money 
from the Treasury, that is one position. 
The Judge and the jury, have negatiyad 
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that. If however, we have to look to 
the question under Ss. 192, and 420 Indian 
Penal Code, we are to do it on the basis 
that it cannot be imputed to him that 
he was in the swindle at all. Looking at 
it in that way, the question is what is 
the evidence, first of all. under S. 182, 
Indian Penal Code, that he has given to 
the Poddar information which he knows 
or believes to be false. The charge in 
this case perversed the sesbion by saying 
as followswhich you know or had reason 
to believe ” and, in that respect, it is an 
entirely damnable charge. The evidence 
of the Poddar is to the effect that the 
statements actually made by the accused 
were two separate and distinct state¬ 
ments. One was that, when asked if he 
knew the payee Jyotish Ohunder Banerji, 
he said that he knew him. The other 
was that he pointed out the man who 
drew the money as Jyotish Ohunder 
Banerji, whom he knew. 

The jury were, to my mind, right to 
reject the story of any such identifica¬ 
tion as that, splitting up the two ques¬ 
tions whether the man was Jyotish Chan¬ 
dra Banerji and whether the accused 
knew Jyotish Chandra Banerji; but, as¬ 
suming that such suggestion could be ac¬ 
cepted on the evidence, it is also reason¬ 
ably clear that the accused may well say 
that rashly or not, foolishly or not he did 
think that ho knew Jyotish Ohunder 
Banerji. He may be wrong; he had 
taken little pains to be right. But the 
question is whether ho was honest. It 
has to be observed that, if ho was not 
honest, it is very difficult to see how the 
Judge and the jury would acquit liim of 
being in the swindle. As regards the 
charge under 8. 420, Indian Penal Code, 
all that I can say is that, on this view of 
the facts of the case, I am at a loss to 
discover what 8. 420 can have to do witli 
this matter. For these reasons, it ap¬ 
pears to me that this reference ought 
not to be accepted. The accused must, 
therefore, be acquitted sod released. His 
bail bond will be discharged. 

Mukerji, J.— 1 agree. 

Accused acquitted. 
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OUMENG AND B. B. GHOSK, JJ, 

Durga Mohan Chakravarti —Plaintiff— 
Appellant. 

V. 

Ali Buksha Bepari and others —Defen- 
danbs^Respondents. 

Appeal No. 203 of 1921, Decided on 
12fch March 1926, from the appellate 
decree of the Sub.*J., Paridpur, D/- 6th 
October 1923. 

Co-aharers—Suit for entire rent — OUier co¬ 
sharers Joined as pro forma defendants—Tenant 
cannot bject toplalnil ff's getting decree. 

Ii a auit for the entire rent by a co-sharer on 
the grou id of an arrangemsiit with the other co- 
sharers jnakmg the other co-sharers defendants 
in the suit, who do not contest the arrangement 
the tenant has no reason to complain if the 
plaintiff gets a decree for the entire rent as the 
co-sharets cannot sue the tenant again for the 
rent. C. 2j 

Girija Prasaniia Sanyal and Promode 
littmar Ghosc^iov Aiipellant. 

Jogesh Chandra Roij and Bhiopendra 
Kiskore Bose—ior Respondents. 

B. B. Ghose, J. —This apiical arises out 
of a suit for rent with regard to tlie land 
in dispute for tlie year 1328 B. S. The De¬ 
fendant No. 1, who is the tenant, contested 
tlie claim and pleaded that the suit was 
nob maintainable on tlio ground that tlie 
plaintiff was only entitled to ^^rd share 
and his brother’s sons, who have not been 
joined, are owners of the remaining ’Jrds 
share. He also jileaded payment. De¬ 
fendants Nos. 2 to 4 arc mother’.^ .sister’s 
sons of the plaintiff’. Tlie property in 
question originally belonged to one Kidsto 
Chandra Chakravarty who had two 
daughters : Kali Tara, the mother of the 
plaintiff ; and anotlier daughter from 
whom the Defendants Nos. 2 to 4 were 
descended. The plaintiff' liad another 
brother who predeceased his mother. 
Plaintifl''.s mother died in tlio year 1328 
and the plaintiff claims to ho the 
16-annas owner of the land in question 

by virtue of an arrangement between his 

mother and the Defendants Nos. 2 to 4 
under whicli it is stated that his motlie) 
took the whole of this land in exchange 
of other lands given to Defendants Nos. 2 
to 4, which arrangement was arrived at 
in order to avoid future dispute. Under 
that deed of partition this arrangement 
was agreed to between the plaintiff and 
his brother, who was then alive, on one 
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side and the Defendants 3 to 4 on 

the other. It was allej'ed that after the 
death of his mother plaintiff became the 
sole reversioner and ])y virtue of the 
previous arrangement with Defendants 
Nos. 2 to I he is entitled to the whole of 
the land in question. 

The Mimsif gave tlio plaintiff a decree 
on the finding that ho was entitled to the 
property and the brothers sons of tho 
plaintiff w’cre not necessary parties. He 
disbelieved tho plea of payment by tlio 
defendant and decreed the suit without 
damages but allowed full costs. Tho 
Defendant No. 1 appealed against that 
judgment and the Subordinate Judge has 
sot it aside on tho ground that the suit 
was not umintairablo by tlie plaintiff. 
The view of the Snbordinate'Judge was 
that tho brother’s sons of the plaintiff 
whose title was set up l)y tho Defendant 
No. 1 did not inherit any share of the 
property. But the suit should fail all 
the same because the plaintiff was not 
the sole landlord. The view which the 
Subordinate Judge took was that the 
plaintiff and the pro forma Defendants 
Nos. 2 to 4 were entitled to tho entire 
property and, therefore, tlie plaintiff was 
not entitled to maintain the suit for 
the entire rent. Witli regard to thp 
question of partition the Subordinate 
Judge stated that that deed could not be 
interpreted in the absence of the heirs of 
the plaintiff’s brother. 

The plaintiff appeals to this Court and 
it is contended on his behalf that on the 
findings of the Subordinate Judge he is 
entitled to a decree for rent. The Sub¬ 
ordinate Judge has found that the persons 
whoso title was set up by the Defendant 
No. 1, that is, the nephews of plaintiff, 
had no title and as the persons who, 
according to the finding of the Subordi¬ 
nate Judge, are co-sharers with the 
plaintiff are made parties as defendants 
in the suit, the suit for rent by the 
plaintiff for the entire amount should be 
lield proper and according to law. It 
seems to me that this contention is sus¬ 
tainable. If the plaintiff and the pro 
forma defendants are entitled to the 
whole of the rent according to the finding 
of the Subordinate Judge and the plain¬ 
tiff claims the whole 'on the allegation 
of an arrangement with the pro forma 
defendivnts which the pro forma defen¬ 
dants do not contest, it does not lie in 
the mouth of the tenant to say that he 
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would not pay the entire rent to the 
plaintiff. If tho plaintiff had sued for 
a share of the rent certainly the tenant 
might say that he was not bound to pay 
the rent in portions to different landlords. 
But as I have said that this is a suit for 
the entire rent making the other alleged 
co-sharei's defendants in the suit those 
other persons who have been found to be 
co-sharers by the Subordinate Judge cer¬ 
tainly cannot sue the tenant again for 
the rent of this period and, therefore, 
the tenant defendants bad no reason to 
complain if the plaintiff got a decree for 
the entire rent. 

It has been contended on behalf of the 
respondents that the deed of partition 
mentioned by the plaintiff was really a 
surrender of the interest of Kali Tara the 
plaintiff's mother in favour of the then 
reversionars and, therefore, the plaintiff 
as well as his brother, got an absolute 
interest by such surrender ; but Ibis is a 
view of the case which has never been 
put forward before this and it need not 
be decided in the present proceedings 
whether the deed of partition was really 
a deed of surrender of the life estate by 
the daughter of the last male owner, 
Kristo Chandra, or not. It is sufficient to 
say that on the findings of the Subordi¬ 
nate Judge that the plaintiff and the pro 
forma ‘defendants were entitled to the 
whole of the property in question the 
plaintiff is entitled to maintain the suit 
as framed. The judgment and decree of 
the Subordinate Judge' must, therefore, 
be set aside ; hut the Subordinate Judge 
has not decided the question whether 
the defendant had paid any rent to the 
plaintiff and it is, therefore, necessary 
that the appeal should be sent back to 
the Subordinate Judge for decision of 
this question, whether the plaintiff bad 
receiyed any portion of the rent claimed 
by him. The Subordinate Judge will 
dispose of the appeal finally after deciding 
that question. The plaintiff is entitled 
to the costs of this appeal. The costs of 
the lower appellate Court will abide the 
final result. 

Cuming, J. —I agree. 

Case remanded. 
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B. B. Ghose and Graham, JJ. 

Mt. Sushila Sundari Choudhurani — 
Defecdant—Appellant. 

V. 

Tarak Chandra Roy Choiidhuri and 
others —Plaintiffs—Bespondents. 

Appeals Nos. 2784 to 2786 of 1923, De¬ 
cided on 16th March 1926, from the ap¬ 
pellate decrees of the 2nd Sub-J., Tip- 
perah, D/- 6th August 1923. 

(a) Bengal Tenancy Act, Ss. 15 and 1C— 
Omission to notify succession to a tenure makes 
the successor unable to recover rent payable by 
sub-tenants, but his interest is not a ffected in 
any other way—Landlord must either proceed 
against the recorded tenants or real tenants in 
occupatioyi. 

The omission to notify .succession to a per¬ 
manent tenure has only the result that tile per¬ 
son succeediug to*'the tenure shall not be en¬ 
titled to recover by a suit or any other proceed¬ 
ing any rent payable to him by the subordinate 
tenants, but it does not affect his interest in the 
tenure in any other way. The landlord, however, 
is entitled to sell the tenure in execution of a 
rent decree against his recorded tenants: but if, 
one of the recorded tenants is dead, he cannot bv 
omitting his name in a suit brought for the rent 
of the tenure afiect the interest of the heir.s of the 
deceased tenant. The landlord must do one of 
two things, He must proceed either against the 
recorded tenants or against the real tenants who 
are in actual occupation of tbo tenure : 3 C. W. 
N. 371, Dist. [P. 82 C, 1 ] 

(6) Civil P. C., S. 100— Whether certain per¬ 
sons are representatives is a question of fad. 

The question whether or not certain poisons 
were held out as representatives of .nnother 
tenant is a question of fact. fP ^2 C 2] 

Brojo Lai Chakravartij and Upendra 
Kumar Roy—iox Appellant, 

Jadu Nath Kanfilal and Sas'idhar 
Boy (Sr.)—for Bespondents. 

B. B. Ghose, J.—These tliree appeals 
ariw out of three suits for rent. The 
plaintiff sued for His 15 gandas sliaro of 
the rent making the co-sharer landlords 
parties to the suits. The present appeals 
wfer to a question between the contend¬ 
ing landlords. Both the Courts below 
have passed decrees in favour of the 
plaintiff. The appeals to this Court are 
preferred by the pro forma Defendant 
^0.3 one of the co-sharer landlords. 

The facts are these ; - A tenure was 
held by one Gonr and certain other 
persons of whom it is only necessary to 
name Bhagwan. Gour had 1 anna 
10 gandas share. On his deatlu ha left a 
widow Shyama Sundari and two sons 
Tarak and Bajani. Each of the sons 
1927 0/11 A 12 


inhorited 15 gandas shave of the tenure. 
Bajani died leaving his mother as his 
heir. Tarak’s 15 gandas siiare in the 
property was purchased in execution of a 
decree against him by a third person and 
with this share we are not now con¬ 
cerned. Shyama Sundari who inherited 
Rajani’s share died and, after her death 
Tarak as the next reversioner of Bajani 
inherited Rajani’s 15 gandas share and he 
is now the plaintiff suing for his share 
of the rent. The contesting defendants' 
case is this : The superior landlord the 
Maharaja of Tipperah brought a suit for 
rent against Bhagwan and the otlier 
tenants under him with regard to tlio 
tenure. In that suit, he obtained a 
decree and, in execution thereof, the 
tenure was sold. At that sale, tlie ap¬ 
pellant purchased the tenure and her 
contention is that the interest which 
Tarak had in the property passed to her 
by virtue of the auction-purchase. In 
the rent suit by the Maliaraja of 
Tip])erah Shyama Sundari was made a 
party. The suit was brought on the 
basis of a record of rights made under 
the Bengal Tenancy Act, but Shyama 
Sundari was not a jiarty to tlie proceed¬ 
ings in connexion with tlie record of 
rights. In the rent suit, she contended 
that she was not bound by tlio proceed¬ 
ings taken in the record of rights. 

On her objection, her name was struck 
out from the category of defendants in 
the rent suit and the order of the Court 
was that the rent .suit would i^roceed as 
if Shyama Sundari was not made a ])arty. 
The question is whether under the.se 
circumstances the wliole tenure jjassed 
including the interest of Tarak at the 
auction sale. It is contended on liehalf 
of the appellant that on the death of 
Gour, bis heirs were botind to notify 
tlieir succession under S. 15 of the Bengal 
Tenancy Act and, when Shyama Sundari 
succeeded to the property as the heir of 
her son Bajani, she was also lionnd to 
notify her succession and as she had not 
done so, the landlord could jnoceed 
against the surviving tenants wliose 
names were recorded in his sherista and 
sell the entire tenure ; or, in otlier words 
the omission to notify the succession 
under S. 15 would have this result tliat 
the landlord might consider that the only 
recorded tenants were tlie co-shai'ers of 
Gour and he might bring a suit and soil 
the entire tenure ignoring the r.ame of 
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Gour. The answer to this contention 
plainly is that the omission to notify 
succession to a permanent tenure has 
only this result as provided by S. 16 of 
the Act, that the person succeeding to 
the tenure shall not be entitled to re- 
Icover by a suit or any other proceedings 
(any rent payable to him by the Subordi¬ 
nate tenants. The omission does not 
affect his interest in the tenxire in any 
other way. The landlord, however, it 
may be conceded, is entitled to sell the 
tenure in execution of a rent decree 
against his recorded tenants; but, if 
one of the recorded tenants is dead, he 
cannot by omitting his name in a suit 
brought for the rent of the tenure affect 
the interest of the heirs of the deceased 
tenant. The landlord must do one of 
two things. He must proceed either 
against the recorded tenants or against 
the real tenants who are in actual occu¬ 
pation of the tenure. 

It does not stand to principle that the 
right of a person should' be affected by 
a decree obtained against third persons 
unless it is allowed by any law. No 
authority or enactment has been brought 
to our notice under which the right of 
an absent party can be so affected by a 
decree. It is true it was laid down in 
the case of Khetter Moha7i Pal v. Pran 
Kristo Kabiraj (l) that it is the duty of 
a person succeeding to a pei'manent 
tenure to notify the landlord about his 
succession. But that observation was 
made in a suit for rent where it was 
contended that the suit was defective 
and should be dismissed because the heir 
of the deceased person had not been 
made a party. It has held in that case 
that the suit was not defective and it is 
quite in accordance with the principle 
laid down by a Full Bench of this Court. 
That case is an authority for the propo¬ 
sition that in execxxtion of a decree ob¬ 
tained, the rights of the absent heirs of 
a deceased person should be affected. I 
think, therefore, on principle it must 
be held that the interest of Shyama 
Sundari did not pass by the sale in execu¬ 
tion of a rent decree obtained by the 
superior landlord—the Maharaja of 
Tipperah. 

It was contended as a last resort by 
Babu Brojo Lai Chakravarty who ap¬ 
peared for the defendant-appellant in 
these appeals that the fact that Shyama 

(1) [1898] 3 C. W. N. 371. 


Sundari omitted to notify her succession 
to the landlord showed that she allowed 
her other co-sharers to represent her in 
the sherista of the landlord. The 
answer to that contention is that the 
question whether or not certain persons 
were held out as representatives of 
another tenant is a question of fact, and 
in these cases , there is no ground for 
supposing that Shyama Sundari allowed 
her co-sharers to represent her because 
she was not made a party to the rent 
suit and she objected that she was not 
bound by any proceeding under the 
record of rights which was taken in her 
absence. On that ground her name was 
removed from the category of defendants. 
The appeals, therefore, fail and are dis¬ 
missed with costs. 

Graham, J. —I agree. 

Appeals dismissed. 


A. I. R. 1927 Calcutta 82 

Cuming and Page, JJ. 

Kunjolal Pal and another —Plaintiffs 
—Appellants. 

V, 

Idurali Sardar and others —Defendants 
—Respondents. 

Appeal No. 632 of 1924, Decided on 6th 
May 1926, from the appellate decree of 
the Sub-J., Nadia D/- 15th December 
1923. 

(a) Civil P. C., 0. 21. R. 90— Execution sale 
— Stra7iger cannot challenge on the ground of 
irregtilarity—Execution sale. 

It in uot open to the third parties to raise the 
question of irregularitj iu the sale in execution 
of a decree. The only person who can raise the 
question is cither the decree'holder or a person 
whose interest is affected by the sale and these 
persons can only raise the question under the 
provisions of 0. 21, R. 90. [P 83 0 1] 

{c Civil P. C., 0. 21, R. ^1—Certi ficatescure 
irregularities. 

The effect of the issue of the sale-certificate is 
to cure irregularities. [P 8^ 0 Ij 

Rupendra Kitmar Mitra for Bejort 
Kumar Mukherji —for Appellants. 

Santosh Kumar Bose, Prabhat Chandra 
Dutt and Biraj JUohun Majumdai for 
Respondents. 

' Cuming, J. —This appeal arises out of 
a suit for partition brought by the plain¬ 
tiffs in which they sought for the parti¬ 
tion of a certain property on the 
allegation that they had ^pilrchased 
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10 annas odd gandas share in it. The pro¬ 
perty in question belonged to a Mabo- 
anedan fanaily of whom the ancestor was 
•one Hanif. The plaintiffs alleged that 
"they bad purchased the shares of two of 
the sons of Hanif, namely, Keshab and 
Sabdban. So far as regards the share 
^ Sabdban their case was that they ob¬ 
tained a decree against Sabdban in 1918. 
In execution of this decree Sabdban’s 
interest in the holding was sold and they 
themselves purchased it at the sale. This 
•sale was duly confirmed on the 18th 
February 1919. With regard to Keshab’s 
share, to which also this appeal relates, 
their case was that they purchased the 
share of Keshab from his heirs on the 
19th September 1919. The defendants 
denied the plaintiffs* title. They denied 
that the plaintiffs had ever purchased the 
land. They further claimed that they 
were entitled to buy Sabdhan’s share by 
•virtue of pre-emption. 

The first Court decreed the plaintiffs’ 
suit to the extent of 7 annas 17-20/21 
■gandas. On appeal the plaintiffs’ suit 
was entirely dismissed. The learned 
Subordinate Judge held that on account 
of certain irregularities the sale by which 
the plaintiffs purchased the property of 
Sabdban is neither legal nor valid and 
that the plaintiffs had not acquired any 
title under it. So far as regards the 
share of Keshab the learned Subordinate 
Judge held that the document by which 
the plaintiffs purported to purchase the 
property from the heirs of Keshab was a 
collusive document and that the plaintiffs 
did not succeed in proving that they had 
purchased the share of Keshab. 

In appeal Mr. Mitter has urged on be¬ 
half of the plaintiffs-appellants that it 
is not open to the defendants who are 
^ bird parties to raise the question of 
ifregluarity in the sale. Ho contends that 
the only person who could raise the ques¬ 
tion would bo either the decree-holder 
or a person whose interest was affected 
by the sale, that these persons could only 
raise the question under the provisions of 
0. 21, R. 90, Civil P. 0. This contention, 
I think, is correct. So far as regards the 
third party it is not open to them to 
challenge the validity of the sale. It is 
not contended for the respondents that 
tha sale was void. The irregularities of 
whieh they complain were admittedly 
ir^nlarities which might or might not 
finite the sale voidable. But it would 


be voidable only at the instance of tho 
judgment-debtor whose interests were 
affected by the sale and the judgment- 
debtor alone could get the sale set asid > 
if he succeeded in proving that he had 
suffered substantial loss by reason of the 
irregularities. The irregularities, if there 
were any, were cured by the certificate 
of sale. To succeed in their defence 
the respondents must be able to set aside 
the sale. If they cannot set aside the 
sale the title of the plaintiffs is perfectly 
good title. I am, therefore, of opinion 
that it would not be open to the defen¬ 
dants to raise the defence that the sale 
would not be a valid one on account of 
irregularities ; and so far as regards the 
property which the plaintiffs acquired 
h*om Sabdhan the appeal must succeed. 

With regard to the property which that 
plaintiffs acquired by purchase from tho 
heirs of Keshab the learned vakil who 
appeared for the appellants raised certain 
objections, but finally abandoned this part 
of the case. The result must be that the 
appeal partly 'fails. The plaintiffs are 
entitled to a declaration of their title to 
that portion of the property which 
belonged to Sabdhan, namely, 4 anna’i 
19-20/21 gandas and that they are en¬ 
titled to the possession of it on partition. 
Tha suit must be remanded to the trial 
Court in order to effect a partition in 
accordance with law. The {lartieswill 
be entitled to their costs in all tho 
Courts in proportion to their respective 
success. 

Page, J. —I agree. The plaintiffs claim 
as co-sharers an interest in proi)ei’jy 
which they purchased at an execution 
sale. At the time of the sale the defen¬ 
dants were not among the class of persons 
who were entitled to apply to set aside 
the sale under 0. 21, R. 90. At that 
time they had no interest in the proj^e 'ly 
and, therefore, they had no interest which 
could be affected by the sale. Tlie 
plaintiffs in supijort of their claim ])io- 
duced the sale certificate. The defen¬ 
dants resisted their claim upon the ground 
that the sale was invalid and passed no 
title to the plaintiff's. The sale was im¬ 
peached upon the ground of certain 
irregularities in the conduct thereof. 

Now, the alleged irregularities if 
proved, would render the sale voidable : 
see Tasadduk Rasul Kkan v. Ahmad 
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Husain (l) and Radha Krishna v. 
Risheslurar Sahaij (2) at the instance of 
the person who could apply to set it 
aside under O. 21, R. 90. The defendants 
were not of that class of persons. The 
sale not havinj? been set aside under 
O. 21, Rr. 89"to 91, the sale became 
absolute, and a sale certificate was gran¬ 
ted to the plaintift’s under O- 21, R. 92. 
The effect of the issue of the sale- 
certificate was to cure any such irregula" 
rities as those under consideration : see 
Balkrislnia v. Masuma Bihi (3). There" 
after, those persons who might have 
avoided the sale under O. 21, R. 90 were 
no longer competent to avoid it on the 
ground of irregularity in publishing or 
conducting the sale. It would seriously 
diminish the utility of sales held in exe¬ 
cution of decrees if persons such as the 
defendants, who could not have applied 
to avoid the sale under 0. 21, R. 90, and 
who acquired an interest in the property 
after the sale had l)ecome absolute and 
the sale-certificate had been issued, were 
entitled to challenge the -validity of the 
sale merely on the ground of irregularity. 
In ray opinion, they possess no such 
right. The defence, therefore, fails with 
respect to the plaintiffs’ share in this 
property : and I agree with the order 
that has been proposed. 

Appeal partU/ allowed. 

(1) [1894] 21 Cal. GG=22 I. A. 176=C Sar. 
324 (P.C.). 

(2) A. I. R. 192-2 'P. C. 33G=1 Pat. 733. 

(3) [1883] 5.AU. 142=9 I. A. 182=4 Sar. 398 
(P.C.). 
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B. B. Ghose and Graham, JJ. ' 

Muktamala Das? —Defendant 1—Ap¬ 
pellant. 

V. 

Ram Chandra De and others —Plain- 
bififs—Respondents. 

Appeal No. 1148 of 1924, Decided on 
6bh May 1926, from the appellate decree 
of the 1st Sub--T„ Bakarganj, D/- 22nd 
February 1924. 

Civil P.C., 0. 9, jR. 13 —Suit to set aside esc- 
partc decree is 7iot inai7itaznable on the grou7id 
cf false claiin a7id perj7tred evidence — Fraud — 
Meanitig of. 

Where a case has been decided, even if it was 
decided ex parte, the decree cannot be set aside 
merely upon the ground that the claim of the 


plaintiff in that case was false or that it was ob-. 
tained bv the aid of perjured evidence. Some¬ 
thing more should be proved iu support of the- 
allegation of fraud in order to have the decrea- 
set aside oq that ground. [P, 86, C. 1] 

Per Graham, J .—In order to set aside a decree, 
upon the ground of fraud, it must be shown that 
the fraud was practised in relation to the pro¬ 
ceedings in Court, and the decree must be shown 
to have been procured by practising fraud of 
some sort upon the Court : Case Law disc7issed. 

'[P. 8G, C. 21 

S. C. Rou Chowdliiiry and Santicumar 
Roy Choicdhury —for Appellant. 

Suresh Chandra Talukdar and Kiron 
Mohan Sarkai —for Respondents. 

B. B. Ghose, J. —This is an appeal 
by the Defendant No. 1 against a judgmenlr 
and decree of the Subordinate Judge- 
reversing those of the Munsif. The- 
])laintiff brought the suit to set aside a 
decree which was passed ex parte against 
him in Money Suit No. 200 of 1916 on 
the ground of fraud. In that case, the- 
present plaintiff was the defendant. He 
was, it appears, served with proper sum¬ 
mons ; but on the date of hearing, he 
failed to appear in Court and the result 
was that a decree was passed ex parte- 
against him. The plaintiff alleges that 
the claim for rent against him in the 
previous suit was entirely false and the 
decree was obtained against him on per¬ 
jured evidence. On these allegations, be 
went to trial. Several issues were framed 
in the trial Court of which the fitli issue 
was this: 

Is the rent decree obtained by the Defendaut 
No. 1 agaiust the plaintiff fraudulent and one- 
liable to be set aside ? 

In a careful judgment, the Munsif con¬ 
sidered all the reported cases on the 
question as to whether the plaintiff was^ 
entitled to maintain the present suit for 
setting aside the previous decree on the- 
ground alleged and came to the conclu¬ 
sion that a fresh suit by the plaintiff for 
setting aside the prior decree on that 
ground was not maintainable. On the- 
question of fact also, the Munsif came to 
a decision in favour of the defendant. 
On these findings, he dismissed the plain¬ 
tiff’s suit. The plaintiff appealed against 
that decree and the Subordinate Judge 
started bis findings by observing. 

The plaintiff can only succeed if be can prove 
that the defendant has practised fraud upon the- 
Court ill securing the decree complained of. To 
determine this, it is to be previously seen if the 
claim in that rent suit was false and it was sa- 
known to the iilaintiff of that suit. 
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Then the Suboi'dinate Judge discussed 
the evidence and, on the facts, he came 
to a conoluslon contrary to that of the 
Munsif and concluded his judgment in 
this way : 

PlaintiS’s (it should be defendant's) claim in 
•the rent suit is thus false and she must have 
imowD it to be false. The decree in that suit 
was evidently obtained by practising fraud on 
“the Court. The decree in the rent suit, in my 
opinion, cannot stand. 

In that view, he decreed the appeal 
and allowed the plaintiff’s suit. The 
defendant has appealed to this Court and 
the contention on her behalf is that the 
Subordinate Judge is wrong in his view 
that a suit for setting aside a in*evious 
decree is maintainable on the ground 
that it was obtained by false evidence, 
although the plaintiff in tlie previous 
suit might have known it to be false. In 
support of this contention, a number of 
cases have been cited by tlie learned 
advocate for the appellant. As there has 
been some conflict of decisions on this 
point, 1 think it is necessary to recapitu¬ 
late them in some detail. 

Tile first case which has been relied on 
by the ap])eUant is the case of Mahomed 
Gclah V Mahomod Sulliman (1). In that 
ease, Sir Comer Petheram, C. J., in 
delivering the judgment of the Court, 
after referring to a number of decisions, 
observed as follows : 


The principle upon which these decisions rest 
is that where a decj^ee has been obtained by a 
fraud practised upon the other side by which he 
was prevented from placing his case before the 
tribunal which was called upon to adjudicate 
upon it in the way most to his advantage, the 
decree is not binding upon him, and that the 
decree may be sat aside by a Court of justice in 
•» separate suit and not only by an application 
made in the suit in which the decree was passed 
to the Court by which it was passed, but I am 
not aware that ft has ever been suggested in any 
decided case, and, in my opinion, it is not the law 
that because a person against whom a decree bas 
been paswd alleges that it Is wrong and that it 
was obtained by perjury committed by, or at the 
instance of, the other party, which is, of course, 
fraud of the worst kind, that he can obtain a 
le-hearing of the questions in dispute in a fresh 
notion by merely obanging the form in which he 
places it before the Court, and alleging in, bis 
plaint that the first decree was obtained by the 
perjury of the person in whose favour It was 
riven. To so hold would be to allow defeated 
litigants to avoid the operation not only of the 
law which regulates appeals, but that of that 
which relates to res Judloata as well. 


This case was followed in several other 
ioboegnent cases to which 1 nOed not 
. ^ lifer ui detail. The first discordant note 
Q,} ciagi] ai 6 ^ 6ia. 


to this view was struck in the case of 
Lalcshvii Charan Sahu v. Nar Alt (2), 
That case was very peculiar in its facts 
which would support the decree. It is 
unnecessary to give in detail the decision 
in that case on the facts found because 
that has been dealt with in subsequent 
cases at considerable length. This case 
was followed in the case of Kedar Nath 
Das V. Semaiita Kumari Devi (H). This 
question was again debated in the case 
of Naiida Kumar Howladar v. Bam Jibau 
Howladar (4) to which one of the learned 
Judges who decided the case of Lahshmi 
Charaii Sahu v. Niir All (2) referred to 
above was a party. In that case, Sir 
Lawrence Jenkins, C. J., in delivering his 
judgment referred to some of the cases 
which were cited in the judgment of Sir 
Comer Petheram in the case of Mahomed 
Gulabv. Mahomed StdlimauiX) and ho 
obeerved : 

There is, however, no suggestion that the 
decree i.i the previous suit was fictitious, or th.at 
the pliiiutjft's in this suit ^Yere prevented by 
contriviiijce from placing before the Court in tho 
former suit any material relevant to the issue, 
nor b.»s there been any subsequent discovery of 
evidence that goes to aho\Y fraud, or that tho 
Court was inisicd in the former suit. In eflect, 
when analysed, the judgment of the lower appel¬ 
late Court is uo more than a rc-trial of the 
merits of the original suit and a determiuatiou 
that the Judge who decided that suit was mis- 
takeu. 

In that view, the Court affirmed 
the decision of Chapman, J., who set 
aside the decision of the lower ap¬ 
pellate Court which held that the 
decree previously obtained by tho 
defendant in that case was bad as it was 
obtained by perjured evidence. Subse¬ 
quent to this, there was another case, 
namely, the case of Naliiiikanta Mukherji 
v. Hari Nikari (5) in which the decision 
of Sir Comer Petheram was followed. 
There have Ijoen other cases also taking 
the same view. In tho case of Sarat 
Kumari Dehl v. Meeker Mollah (6) a 
Division Bench of this Court to which 
one of us was a party followed the deci¬ 
sion of Sir Comer Petheram and the same 
thing has been done in the case reported 
as Baikuntha Chandra Dkupi v, Prahlad 
Chandra Dhupi (7). 

(2) [1011] SH Cal. 036=11 1. C. 620=15 C. W. 

N. 1010. 

(3) [lUU] 18 W. N. 447=22 I. C. 700. 

(4) [1914] 41 Cal. 900=10 C. L. J. 457=2-3 I. 

C. 337=18 C.W.N, 681. • 

(0) A. 1. R. 1026 Cal. 063. 

{0) [1925] 29 C. %V. N. 61 Nottff. 

171 A. I. R. 1020 Cal. 426. 
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Tho decisions of this Oourfc appear to 
have consistently laid down the principle 
that where a case has been decided, even 
if it was decided ex pavfee, the decree 
cannot be set aside merely upon the 
"round that the claim of the plaintiff in 
that case was false or that it was obtained 
by the aid of perjured evidence, and that 
something more should be proved in sup- 
]’ort of the allegation of fraud in order to 
have the decree set aside on that ground. 
In the present case, as I have already 
pointed out, nothing has been found by 
the Subordinate Judge excei)t that the 
claim of the plaintiff in that suit was 
false and that she knew that it was false. 
Ir order to find tliat the claim was false, 
the Subordinate Judge in the ])resent case 
has really decided the matter as if he was 
sitting on a])i)eal against the ])revious 
judgment of the Court. This, as has been 
pointed out by Sir Comer Petheram as 
well as by Sir Lawrence Jenkins in the 
cases decided by them as referred to 
above, the lower appellate Court was not 
entitled to do. It is, however, contended 
on behalf of the resi)ondent that tliero 
being a conflict of decisions on the point 
as set forth above, this matter slioiild be 
referred to a Full Bench and he further 
argues that there should be an enumer¬ 
ation of the grounds on which a plaintiff 
can maintain a suit for setting aside a 
]n-evious decree on the allegation of 
fraud. 

As all the recent cases which I have 
already cited have followed the previous 
decision of Sir Comer Petheram in the 
case reported as Mahomed Golab v. 
Mahomed Sulliman (l). I do not think 
that it is at all necessary to refer this 
question for the decision of a Pull Bench. 
It is also not possible to define the 
grounds upon which fraud can be found 
for which a plaintiff may be entitled to 
bring a suit for setting aside a decree. 
The only thing that can be definitely laid 
down is that the mere allegation that a 
previous decree had been obtained upon 
perjured evidence is not a ground on 
which a previous decree can be impeached. 
If this is allowed there would be nothing 
to prevent the unsuccessful defendant 
from bringing another suit for setting 
aside the second decree on the same 
ground.^ And this may go on without 
end. This appeal should, therefore, be 
allowed and the plaintiff’s suit dismissed 
with costs in all Court'. 
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Graham, J. —I entirely agree and I 
desire to add only a few words. The 
question as to what constitutes fraud 
upon which a decree can be set aside has 
formed the subject-matter of numerous 
decisions in this and other Courts. The= 
general trend of those decisions appears 
to 1)6 that, in order to set aside a decree 
upon such a ground, it must be shown 
that the fraud was practised in relation 
to the proceedings in Court, and the 
decree must be shown to have been pro¬ 
cured by practising fraud of some sorb 
upon the Court. One fact appears to 
emerge dearly from the decisions and 
that is that a decree cannot be set aside 
merely upon the gi'ound that it has been 
obtained by perjured evidence. Now, in 
the present case, the ground upon which 
it was sought to set aside the ijrevious 
decree was that it had been obtained by 
means of perjured evidence misleading 
the Court. It is manifest, that,.if such a 
ground were recognized as a ground for 
setting aside a decree, there would be no 
end to litigation. It is unfortunately 
notorious that decrees ai*e obtained nob 
infrequently upon perjured evidence and 
if they are to be allowed to be assailed 
and set aside upon that ground, there can 
be no finality. In my opinion, the suit 
was clearly not maintainable. I agree» 
therefore, that it should be dismissed with 
costs. 

Appeal allowed^ 
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Cuming and B. B. Chose, JJ. 

Harendra Kumar Bose and anothe)'-^ 
Appellants. 

V. 

t 

Khemada Kinkar Bay and o^/iers—Res¬ 
pondents. 

Appeal No. 2436 of 1923, Decided on 
16th December 1925, from the appellate 
decree of the Sub-J., 6th Court, Dacoa» 
D/- 20th July 1923. 

(a) Bengal Tenancy Act, S. 26— Death of occm- 
pancy raiyat leaving heir—Suit for khas posses¬ 
sion under S. 26 fails—Court need not decide 
who is the preferential heir. 

A suit foe khas possessiou based on tha provi¬ 
sions of S. 26 should fall as soon as it is found 
that the occupancy raiyat* died leaving an 
heir and it is not necessary for the Court to de¬ 
cide who is preferential heir and base its deci¬ 
sion upon the same. [P. 87, 0, 21 



Bakhalhaj V. Banjan 


1927 

( 6 ) JPraeU»-’4.ppellat$ Court cannot make out 
a now caso^T/Ondlord and tenant — Abandon^ 
inent. 

It is not open to an appellate Court to make a 
new case for tba plaintifi and decree the appeal 
lon the ground of abandonment which was never 
pleaded noi was any evidence gone into on that 
question. tP 87, C 2] 

Jyoti Prasad Sarbadkihary and Pro" 
futla Chandra Nag —for Appellants. 

Amarendra Nath Bose and J" atinath 
Ghose—iot Bespondents. 

B. B. Ghose, J.— This appeal by De¬ 
fendants Nos, 5 and 6 arises out of a suit 
for recovery of khas possessson of f rds 
share of certain land on the allegation 
that one Mukta Sundari was an occn* 
pancy raiyat and that she bad died with¬ 
out leaving any issue. The plaintiff was 
the owner of Irds share of the land and 
Defendants Nos. 5 and 6 were the owners 
with regard to the remaining share. The 
suit was based on the provisions of S. 26 
of the Bengal Tenancy Act on the ground 
that the occupancy raiyat had died with¬ 
out leaving any heir. The defence of 
Defendants Nos. 6 and 6 was that they 
were the heirs of the occupancy raiyat 
and the plaintiff was not entitled to khas 
possession. In the course of the trial in 
the drst Court it was contended that 
Defendants 5 and 6 were not her heirs 
under the Hindu Law. but there were 
some distant kinsmen or heirs who were 
the preferential heirs. The learned 
Munsiff held that whether the Defen¬ 
dants Nos. 6 and 6 were her heirs or her 
^stant kinsmen need not be decided. 
He held that so long there were heirs 
of Mukta Sundari existing the plaintiff 
as landlord had no right of re-entry. 
In that view he only declared that Mukta 
Buudan had no permanent or heritable 
right to the land in suit, a right which 
was pleaded by the defendants, but dis- 
oiiseed the plaintiff's suit for khas pos- 
bMsion. 

On appeal by the plaintiff the Sub¬ 
ordinate Judge found that Mukta Sundari 
did not die without leaving any heirs. 
But he held that this property was 
olearly an Ayautuk Stridhan of the lady 
iOd 08 fluob Defendants Nos. 5 and 6 who 
Wire Boid to be her brother’s grandsonH 
yte fiot preferential heirs, but the pre- 
ilvontUl heirs would be her husband's 
aiUlivM. Be further found that these 
^boriAnd'e relotiyee were not in ocoupa- 
Ibe land and there was non-pay- 
of rent and that these two facts 
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couided together amounted to an aban¬ 
donment of the holding by the legal heirs 
In that view he passed a decree for khas 
possession in favour of the plaintiff to 
the extent of his irds share. 

On appeal by Defendants Nos. 5 and 
6 it is contended on their behalf that it 
was not open to the Subordinate Judge 
on appeal to make a new case for the 
plaintiff and decree the appeal on the 
ground of abandonment which was never 
pleaded nor was any evidence gone into 
on that question. It is also urged that 
the defendants are always entitled to 
plead the right of a third party in order^ 
to defeat the plaintiff’s claim. It is 
contended on behalf of the resiiondents 
that on the finding that the holding has 
been abandoned by the real tenants who 
are the legal heirs of Mukta Sundari, 
the judgment of the lower appellate 
Court should be supported. 

It seems to me that the Subordinate 
Judge was entirely wrong in deciding 
the case on the question of abandonment. 
The Munsiff was quite right in his de¬ 
cision that as soon as it was found that 
Mukta Sundari had died leaving an heir 
the suit of the plaintiff should fail and 
it was not necessary for him to decide 
who would be the preferential heirs 
whether Defendants Nos. 5 and 6 or 
some third persons. The decision of the 
Subordinate Judge is, therefore, entirely 
erroneous and must he set aside. 

The appeal is, therefore, allowed and 
the decree of tlie Munsiff restored with 
costs in this Court and in the lower ap¬ 
pellate Court. 

Cuming, J.— I agree. 

Appeal allowed. 
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Suhrawardy and Graham, JJ. 

Bakhalraj Barier/ee—Plaintiff—Peti¬ 
tioner. 

V. 

Banjan Opposite Party. 

Civil Buie No. 1194 of 1925, Decided 
on 18th May 1926, against an order of 
the Munsif. 1st Court. Jangipore 
(Murshidabad), D/- 14th July 1925. 

Civil P. C., O. 7, R. lO~Retum of plaint 

cannot be made on the ground that it eoould be 
more advantageous to one of the parties to do s», 

1! a suit can be instituted in more Court* 
than one aud U instituted iu cue of such Courts 
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the defcnrlant may apply under S. 22 to have 
the suit transferr^ to another Court; but the 
Court in which . the suit is instituted has no 
power to return the plaint for presentation to 
the proper Court on the ground that it would be 
more advantageous to the defendant to have the 
suit tried in that Court. The plaint can be re¬ 
turned only on the ground of want of jurisdiction. 

[P 88 C 1. 2] 

Ttupendra Kumar flitter and Durga 
Cahrau Roy'^fov Petitioner. 

Judgment. —This Rule arises out of 
application made by the plaintiff 
under S. 25 of the Provincial Small 
Cause Courts Act and is directed agaiftst 
an order of the Munsif of Jungipore re¬ 
turning a plaint to the plaintiff petitioner 
for presentation in the proper Court in the 
District of Santhal Perganas. The facts 
briefly stated are these : The defendant 
executed a hand-note in favour of the 
plaintiff in the District of Santhal 
Perganas where be resides. The plaintiff 
institixted the present suit for the money 
due on the hand-note in the Court of 
the Munsif of Jangipur in the District 
of Hurshidabad exercising Small Cause 
powers on the allegation that there was 
an oral agreement between the parties 
to re-pay the loan at Raghunatbgunge in 
the District of Murshidabad and within 
the jurisdiction of the Jundipore Court. 
The learned Munsif, on the objection 
taken by the defendant in his written 
statement that the proper Court where 
the suit should have been instituted was 
the Court in tlie Santhal Perganas Dis¬ 
trict, returned the plaint to the plaintiff 
for presentation in that Court. The 
ground upon which the plaint has been 
returned is that the defendant would get 
the benefit of the law of damdupat if the 
suit ■ is tried in Santhal Perganas and 
that he would be deprived of that ad¬ 
vantage if it is tried in the District of 
Murshidabad. The learned Munsif made 
the following observations : 

Although a part of the cause of action might 
have arisen within the jurisdiction of this Court 
yet this suit ought to be tried in the proper 
Court of the District of Santhal Perganas where 
he cause of action prinoipa lly arose. 

Now under S. 20 of the Civil P. G. 
the Court within whose jurisdiction 
the cause of action wholly or in part 
arises is a Court where the suit can be 
instituted. If the suit can be instituted 
in more Courts than one and is instituted 
in one of such Courts, the defendant may 
apply under S. 22 to have the suit trans¬ 
ferred to another Court. Such applica¬ 
tion, however, has to be made under 


S. 23 of the Code to the appellate Court 
to which both the Courts are subordinate 
or to the High Court in case the two 
Courts are under different appellate 
Courts, but under the same High Court 
or where the two Courts are subordinate 
to two different High Courts to the 
High Court within whose jurisdic¬ 
tion the Court in which the suit is in¬ 
stituted is situated. The power given 
to the Court in which the suit is in¬ 
stituted to return a plaint is contained 
in O. Y, E. 10, Civil P. 0., where 
it is laid down that the plaint shall at 
any stage of the suit be returned to be 
presented to the Court in which the suit 
should have been instituted. The section 
means that, if the Court in whicli the 
suit is instituted discovers at any stage 
of the suit that it has no jurisdiction 
but that another Court has jurisdiction 
to try it, it shall return the plaint to 
the plaintiff for presentation in the pro¬ 
per Court. In the present case the Munsif 
does not say that be has no jurisdiction to 
try the suit and, on the allegation of the 
plaintiff, if he succeeds in proving it, the 
Munsif would certainly have jurisdiction 
to try it. The stage, therefore, when 
the Court discovers that it has no juris¬ 
diction to try the suit, but some other 
Court has, has not yet arrived. If, on 
account of some advantage to one of the 
parties it is thought desirable that the 
case shorld be tried in the Santhal Per¬ 
ganas it is this High Court, as the two 
Courts in which the suit might be in¬ 
stituted are subordinate to two different 
High Courts, which is alone competent 
to order the transfer and not the trial 
Court. 

It is oleaV, therefore, that the Munsif 
who returned the plaint for presentation 
to the Court of Santhal Perganas on the 
ground that it would be more advanta¬ 
geous to the defendant to have the suit 
tried in that Court, had no jurisdiction 
to pass the order and return the plaint. 
This Rule is accordingly made absolute. 
The order of the Munsif dated the 14th 
July 1925, returning the plaint to the 
plaintiff for presentation to the proper 
Court in the District of Santhal Per¬ 
ganas is set aside and he is directed to 
proceed with the suit according to law. 
As no one appears on the other side, no 
order is made as to costs. 

Rule made absolute. 
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Cuming and Page, JJ. 


Abdul Alim — Judgment-debtor 1—Ap- 
'pellant. 



Abdul Hafez and others — Decree- 
holders—Respondents. 

. Appeal No. 116 of 1924, Decided on 
26th April 1926, from the original order 
■of the Sub-J., 2nd Court, Mymensingh, 
D/- 17th May 1923. 

>}! Limitation Act, Art. 182 (2)— Time for ap¬ 
plying for executiem runs from date of appellate 
decree when there is appeal even against a por~ 
Uon of the trial Court's decree. 

When a decree is appealed against even though 
the appellant appeals against only a portion of 
the deoree, the whole decree of the first Court is 
superseded by or becomes merged in the decree 
of the appellate Court, and there is no part of 
the first Court’s decree that remains to be 
executed. There is only one decree to be executed 
And that is the decree of the appellate Court. 
Hence time for applying for execution runs from 
the date of the appellate Court’s decree: 25 Cal. 
594 (F. B.), Foil. ,2 C.L. B. 471; 14 Cal 26 • 
19 C. W. N. 287 and 20 C. W. N. C86, Diss. 
from. [P 90, C 1] 

Girja Prosonna Boy Choitdhuri—tov 
Appellant. 

Bamendra Chaiidra Boy —for Resixjn- 
dents. 


Cuniing, J. —This appeal which is by 
the judgment-debtor arises out of certain 
execution proceedings. The facts are 
these: The plaintiff brotight a suit for 
the recovery of certain properties which 
were described in four schedules. He 
obtained a decree on 31st March 1908, 
80 far as regards the properties in 
Schedule IV. His claim for the proper¬ 
ties in Schedules I, II, III was dismissed. 
Against that portion of the decree by 
which his claim was dismissed, he ap¬ 
pealed first to this Court and then to the 
Privy Oounoil. He was equally un- 
Bucoessful in both Courts. The order of 
the Privy Council dismissing his appeal 
IB dated 22nd January 1920. 

There was no appeal by either party 
• regarding the Schedule IV properties. 
^6 deoree-holder then on 8th December 
1929, applied lor execution of the decree 
lo far as Schedule IV properties were 
Mnoemed. The judgment-debtor objected 
that the deoree could not be executed 
}iow M it was barred by limitation. He 
contended that limitation be^n to run 
tesin tibe date of the deoree in the suit 
March 1906, by the trial Court. 


The decree-holder contended that limita¬ 
tion ran from 22nd January 1920, the 
date when his appeal was finally disposed 
of by the Privy Council. The decree- 
holder’s contention found favour with the 
executing Court and hence this appeal 
by the judgment-debtor. The judgment- 
debtor contends tliat so far as the decree 
regarding the lands covered by Schedule 
IV are concerned there was no appeal. 
The decree of 1908 may be split up into 
several parts, vii:., the part in favour of 
the plaintiff and the part in favour of the 
defendant. The appeal was only as re¬ 
gards that part of t)ie decree in favour of 
the defendant and so that with regal’d to 
that part of the decree in his favour it 
was never imperilled by the appeal re¬ 
garding the other part. Hence time I’an 
from the date of the original decree. The 
decree-holder, on the other hand, contends 
that it is not possible to split up a decree 
into different parts and that when a 
decree is appealed against it makes no 
difference whether it is the whole or 
only part of the decree that is challenged. 
Time runs from the date of the final 
decree. 

The point is one which has given rise 
to a considerable conflict of authorities 
although the words of the article itself 
seem sufficiently clear and would admit 
of only one interpretation. The words 
used in Art. 182 (2) are : 

Where there has been aa appeal, the date ol 
the final decree or order of the -appellate Court, 
or the withdrawal of the appeal. 

Bead l)y themselves these words would 
seem to mean -that once there was an 
appeal time ran from the date of the 
decision in the appeal and there is no 
suggestion that it would be mat^ial as 
te whether all or only some of the parties 
appealed or whether the whole ‘or only 
part of the decree was challenged. It is 
difficult to my mind with great respect 
to tlie learned Judges who have held 
otherwise, to ascrih(3 any other meaning 
to them. The expression “decree” means 
the formal expression of an adjudication 
which so far as regards the Court express¬ 
ing it, conclusively determines the rights 
of the parties with regard to all or any 
of the matters in controversy in the suit. 
Clearly, therefore, a decree may con¬ 
tain the decision of a number of matters 
in controversy, but it does not seem that 
the decision on each matter in contro¬ 
versy is a separate decree and that there 
are really a number of decrees contained 
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as it has been described by one learned 
Judge in one sheet of paper. It seems 
clear to me that there is only one decree 
and not a number of decrees. "When a 
party appeals against a decree or a part 
of a decree he files a copy of the whole 
decree. Mo doubt possibly he does not 
object to the decree in toto and may only 
desire to have it varied in some portions. 
Still even if he appeals against any part 
of the decree the decree is appealed 
against. He may only be asking that the 
decree should be altered in some parti¬ 
culars and not all. It seems to me, 
therefore, that the appellate Court deals 
with the decree as a whole. It has 
always been held that after appeal the 
only decree that can be executed is the 
decree of the appellate Court whether it 
reverses, modifies or confirms the decree 
of the lower Court. See the case of 
Shohrat Singh v. Bridgman (l). That 
decree is, I think, the only decree in the 
suit. 

To hold otherwise would give rise to a 
possible contingency of there being three 
or possibly four decrees in the same suit 
capable of execution, viz., that of the 
Court of first instance as regards one part 
of the claim, that of the first ^ippellate 
Court with regard to another part of the 
claim, that of the High Court with regard 
to another part, and possibly that of the 
Privy Council with regard to a further 
part. 

It seems to me that when a decree is 
appealed against even though the appel* 
lant appeals against only a portion of 
the decree, the whole decree of the first 
Court is superseded by or becomes merged 
in the decree of the appellate Court and 
there is no part of the first Court's decree 
that remains to be executed. No part of 
the decree of the first Court can be held 
to be in separate existence after an 
appeal in the suit has been decided. The 
conclusion to which I come is that there 
is only one decree to be executed and 
that is the decree of the appellate Court. 
Hence time runs from the date of the 
appellate Court’s decree and the present 
application for execution is not time 
barred. It has been contended that this 
will be hard and inequitable in the pres¬ 
ent case as it will mean that the defen¬ 
dant must disgorge some 17 years’ mesne 
profits. I cannot see that it is. The 
defe ndant-appellant knew that by that 
(1) [1«82] 4 All. 376=(1882) A.W.NTcs (F.B.): 


portion of the decree against which h& 
had not appealed the plaintiff’s right to 
Schedule IV land had been decreed and 
the defendant remained on in possession 
at bis peril. He could at once have given 
up the land. 

It only remains now for me to consider 
whether there is any decision of this- 
Court by which I am bound and which 
takes a contrary view. There are, as I 
have already stated, numerous conflicting 
decisions on this point some in this Court 
and some in other High Courts. They 
have all been cited before us, discussed* 
distinguished or relied on. I have listened 
to and read these authorities with the 
respect they are entitled to but it would 
be taking up this Court’s time unneees- 
sarily to deal with them separately. 

It is sufficient for my purpose to refer 
only to the case of Gopal Chunder 
Manna v. Gosain Das Kalay (2). That 
was a decision of the Full Bench of this- 
Gourt. The judgment was delivered by 
the learned Chief Justice, Sir Francis 
Maclean. The Full Bench took the view 
that I have taken, and in dealing with 
the case the learned Chief Justice re¬ 
marked : 

For myself 1 prefer the reasoning and the con¬ 
clusion of the two learned Judges [see the oase 
of Mashiat-un-nissa v. Eani (3)] who were in 
the minority in that case, and to read the 
language of 8ub>S. (2) of Art. 179 (now Art, 162) 
of the Second Schedule to the Limitation Act 
according to the ordinary signification of the 
words used. That article says that, where there- 
bas been an appeal, the date of the final decree 
or order of the appellate Court shall be taken to 
be the time from which the period is to begin to 
run. There is no such qualification in the 
article as is suggested by the majority of the 
Judges in the Allahabad case, [Mashiat-un-nissa 
V. Bani (3)], and which must be read into the 
article in order to support their view; nor is there 
anything to lead me to suppose that any such 
qualification or modification was intended by 
the Legislature. The language of the article is- 
reasonably clear, and, in my opinion, the safer 
course is to construe it according to the ordinary 
meaning of the word used. 

This decision is in accordance wifch fche 
view I have taken and it is, moreover, a 
decision by which I am bound. 

In these circumstances it would servo 
no useful purpose to discuss the numerous 
other decisions on the point. The result 
is that the appeal is dismissed with costs* 
Hearing-fee : five gold mohurs. 

Page, J. —The decision of this appeal 
depends upon the meaning and effect of 

” (2) [1898] 25 Cab 594=2 C. W. N. 656 (F.B.).“ 

(3) [1890] 13 All. 1=(1890) A.W.N. 207 (F.B.)* 
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Sch. I, Art. 182 (2) of the Limitation Act 
(9 of 1908). On the llth April 1906, 
Syeda Amatul Patima, the predecessor-in- 
title of the respondents, as the heir of 
Izzatannessa Bibi instituted a suit against 
the appellant and his wife to recover 
possession of certain immovable property 
set out in Schedules I to IV of the plaint, 
and certain moveable in Schedule V 
tl^ereof. She alleged that the properties 
in Schedules I—III were the subject of a 
wakfnama of 27th Cbaitra lc09, under 
which Izzatannessa purported to make 
the properties wakf, and she prayed that 
the wakfnama might be declared void. 
The appellant and his wife contended 
that the whole of the properties were 
wakf, and that the appellant was duly in 
possession as mutwalli. On the 31st 
March 1908, the Subordinate Judge of 
Mymensingh passed a decree inter alia 
that 

the plaintifi do recover possession from Defen¬ 
dant No. 1 of the properties described in Schedule 
IV together with mesne profits ; Rs. 1,350 as the 
value of Izzatanuessa’s share in the other move¬ 
able properties mentioned in Schedule V (except¬ 
ing ornameuts), bub her claim ia respect of the 
other properties whicli she claims as the heir of 
Izzatannessa be dismissed ou the ground that 
Izzatannessa Bibi has made a valid wakf of the 
same ; that the Defendant No, 1 do pay to the 
plaintiff Rs, 1,350, the value of the moveable pro¬ 
perties, and Rs, 479-12-6. the proportionate costs 
due to plaintifi ; in all, Rs. 1829-12-6 ; and the 
plaintiff do pay to the said Defendant No. 1 
Bs. 1,812-8-6, the proportionate costs due to him; 

and that the Defendant No. 2 do bear her owu 
costs. 


The defendants did nob ijrefer 
appeal against the said decree, but 
plaintiff appealed upon the ground 
the wakfnama was invalid and void*, 
appeal was dismissed by the High Co 
on 25th June 1912, and by the Pr 
Council on 22nd January 1920. 

On the 8th December 1922, the h* 

of the plaintiff applied for executioi 
the decree of the diet March 1908. ' 
ftppel^nt, then the judgment-debtor, 
*ti objection upon the ground that 
decree could not be executed 16 
after it wds passed, and that the 
tiff’s application for execution was 1 
by limitation. The appellants’ obje( 
Wm Overruled, and from the order 
allowing the objection this appeal 
brought. Under Art. 182 it is 

. Vided that an application for the ei 
A ^ ® decree or order of any 
mvopiA must be made within three 



(1) the date of the decree or order, or (2) {wher® 
there has been an appeal) ihc data of the final 
decree or order of the appellate Court ; or the 
withdrawal of the appeal. 

Now, with respect to the immovable 
properties in Sch. IV and the moveables 
in Sch. V there has been no appeal, and 
the decision of the appellate Courts in 
respect of the properties in Soli. I—III 
(which alone were the subject-matter of 
the appeals) could not in any circum¬ 
stances or in any way affect the right 
of the plaintiff to obtain possession of the 
parties in Schs. IV and V which was 
finally determined by the decree passed 
on 31sfc March 1908. That part of the 
decree, therefore, which related to 
Sebs. IV and V was in no way “im¬ 
perilled “ by the appeals which were 
preferred. Moreover, there can be no 
doubt that the plaintiff, notwith¬ 
standing the a])peai, would have been 
entitled forthwith to execute the decree 
in respect of the properties in Schs. IV 
and V : Rahim Chand Bold v. Pirthi' 
chand Bat Ohowdhury (4). Why should 
the plaintiff, it is urged, in these circum¬ 
stances he entitled to hold lus hand, and 
to execute the decree in resiiect of these 
properties long after the period has ex- 
l)ired within which he would have been 
entitled to execute it if no appeal 
had been jireferred, merely because he 
has appealed against the decree in res- 
l)ect of other properties which are not 
connected with these properties, and 
when his right to recover possession of 
the properties in Schs. IV and V >3 in no 
way dei'endent upon, and could not be 
affected by the result of the appeal 
The answer, I think, is that the fixing of 
a period of limitation must always be a 
matter arbitrary and experimental, and 

a rule of law that ia any case ia which there 
has been an appeal from a decree, limitation 
shall begin to ruu from tbo date of the decree on 
appeal irrespective of whether the decree was 
appealed from iu whole or iu part, may not be 
altogether scieutilic ; but it is simple, certain 
and intelligible, and I think it is the rule which 
the Legislature intended to lay down. 

[per White, C. J., in Kristnama Cha- 
riar v. Mangammal (5).] Such a rule does 
not work any real hardship upon the 
judgment-debtor, for it is open to Inm 
to safisfy that portion of the decree 
against which there is no appeal without 
waiting for the Court to compel him te 

(4) [1919] 46 Cal. 670=50 1.0.444=46 I. A. 

52 (P.C.). 

(5) [1903] 20 ilad. 91 (P. B.). 


■92 Calcutta Abdul Alim v. Abdul Hafez (Page, J.) 1927 


obey -the decree by issiiing process in 
execution. Aijavt from the confusion which 
would result if limitation were to be reck* 
oned from different starting points in res¬ 
pect of the execution of different parts 
of the same decree in my opinion, no war¬ 
rant for such a construction can be found 
in the language which the Legislature 
has employed to define “ decree ” in S. 2 
(2) of tlie Civil P. C., 1908, or to fix the 
period of limitation in Art. 182 (2). 
Under S. 2 (2) ‘ decree ' means the formal 
expression of an adjudication wliich, so 
far as regards the Court expressing it, 
conclusively determines the rights of the 

i:arties with regard to “ 

all or any ol the mattsrs iu controversy in the 
suit, 

and I respectfully agree with ‘lhash- 
yam Ayyangar, J., when be oljscrved that 

When au appeal is preferred from a decree of a 
Court of first instance, the suit is continued in 
the Court of appeal aud re-heard either iir whole 
or in part, according as the whole suit is litigat¬ 
ed again in the Court of appeal or only a part of 
it. The final decree in the appeal will thus 
be the final decree in the suit, whether that be 
oue confirming, varying or reversing the decree 
of the Court of first instance. The inere fact 
that a matter is litigated both in the Court of 
first instance and again, though only in part, in 
the Court of appeal, caunot convert or solit the 
suit into two and there can be only one final 
decree iu that suit, vij;., the decree of the Court 
of appeal. There cannot be two final decrees in 
'such a suit, one by the Court of first instance 
'and the other by the Court of appeal. Krisl- 
navia Chariar v. Mauffamvial (0). 

Tho language used in Art. 182 (2) is 
equally clear, aud, in my opinion, upon 
the true construction of the terms 
of this article limitation runs from the 
date of the final decree of the appellate 
Court where there has been an appeal, 
irrespective of the question whether the 
appeal relates to the vvhole decree or not, 
This is the interpretation which has been 
given to Art. 182 (2) by the Calcutta 
High Court in Giingamoyee Dassee y. 
Shih Sunkey BhiUtacharjee (6), Harkant 
Sen V. Biraj Mohan Roy (7), Gopal 
Chuuder Mantiai' v. Gosain Das 
Kalay (2), Mahomed Mehdi Bella v. 
Mohini Kanta Saha Choxvdhry {S) and 
Satish Chandra Chaudhuri v. Girish 
Chandra Chakravarty (9), by the Madras 
High Court in Kristnama Chariar v. 
Mangammal (5); Peria Kovil Ramanuja 
P^riya Jeeyangar v. Lakshmi Doss (10); 

(6i 3 C. L. R. 430. 

(7) 16961 23 Cal, 876. 

(8) 1907] 34 Cal. 874=7 C. L. J. 305. 

<9) [1920] 47 Cal. 813=60 I. C. 915, 

(10) [1907] 30 Mad. 1=16 M. L. J. 393. 


and Vydinatha Iyer y. Subramanian 
Pattar (11); by the Bombay High Oouro 
in Abdul Rahiinan y. Moidm Saiba (12) 
and Shiv Ram v. Sakha Ram (Id), and by 
the Patna High Court in Somar Singh y. 
Premdei (14). The same construction of 
Art. 179 (2) [now 182 (2)] was adopted 
by two of the Judges of the Allahabad 
High Court in Mashiat-^in-nissa v. 
Rani (S), and the view expressed by these 
learned Judges was accepted by the Pull 
Bench of the Calcutta High Court in 
Gopal Chuiider's case (2), while Edge, 
C. J., who took a different view in that 
case, subsequently appears to have ac¬ 
cepted the construction of Art. 182 (2) 
which I venture to believe is the true 
one when sitting with Banerji, J., in 
Badi-iin-nissa v. Shams~ud-din (15). ' 

It must lie admitted that in certain 
Calcutta cases: Hur Proshad Boy v. 
Enayel Hossein (IG); Raghunath Pershad 
V. Abdul Hye (17) ; Christiana Benshawn 
V. Benarsi Prosad (18) ; and Kartic 
Chandra Mondal y.Nilmani Mondal (19) ; 
and in Madras in Muthu v. Chel" 
lappa (20) a different construction has 
been placed upon Art. 182 (2). In these 
cases the learned Judges appeared to 
have been of opinion that the question 
whether an application for execution was 
barred by limitation under Art. 182 (2) 

depended upon the question whether the ap¬ 
peal which was relied on to save it did or did 
not imperil the whole decree : per Coke, J.. in 
Christiana Benshawn v. Benarsi Prosad (18). 

and in effect their Lordships con¬ 
strued the words 

Where there has been an appeal 

to mean 

where there has been au appeal which relates 
to tho whole subject matter ot the decree aud 
the whole aud not a part of the decree only has 
been imperilled. 

and held that it was the duty of the 
Court in each case to 

sec whether the original decree was really one 
decree or an incorporation of several decrees, and 
whether the appeal imperilled the whole decrw 
or not: per Coxe J., Christiana Sen's case (18). 

But Muthu V. Chellappa (20) was 
overruled by the Full Bench of the 
111) [1911] 36 Mad. 104=21 M. L. J. 546=10 
1. C. 552=(l91i) 2 M. W. N. 93. 

(12) [1818] 22 Bom. 500. 

(13) [1909] 33 Bom. 39=1 I. C. 459=10 Bom. 
L. R. 939. 

(14) A. I. R, 1925 Patna 40=3 Pat. 327. 

(15) [1895] 17 All. 103=(1895) A. W. N. 20. 

(16) 2 0. L. R. 471. 

(171 [1887] 14 Cal. 26. 

(18) [1914] 19 C. W. N. 287=22 I. 0, 685. 

(19) [1916] 20 C. W, N. 686=32 I. 0. 931. 

(20) [1889] 12 Mad. 479. 
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Madras High Court in Kristnama 
Chariar v. Mangammal (5) and Hur 
Proskad Roy v. Enayet Hossein (16) and 
Raghunath Perskad v. Abdul Hye (17) 
ware dissented from, if not overruled, by 
the pull Bench of the Calcutta High 
Court in Gopal Chunder’s case (2). With 
all due respect for the learned Judges 
who decided them these two cases and 
Christiana Benshaivn Benami Pro- 
sad (18) and Kartic Chandra Mondal v. 
Nilmani Mondal (19), in my opinion, are 
inconsistent with the decision of the Full 
Bench in Gopal Chundf>r's case (2), and 
I am unable to follow them, or to ac¬ 
cept the interpretation which in those 
cases was given to the terms of 
Art. 182 (2). 

For these reasons, in my opinion, the 
appeal should be dismissed. 

Appeal dismissed. 
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Cuming and Page, JJ. 

Paresh Chandra Sen Gupta —Defen* 
dant 1 —Appellant. 

V. 

Jogendra Nath Roy Chov'dhury and 
another —Plaintiff & Detendanb No. 2— 
Bespondents. 

Appeal No.455 of 1924, Decided on 28t]i 
April 1926, from the appellate decree 
of the Addl. Sub-J., Khulna, D/‘‘26th 
September 1923. 

(a) Criminal P. C., S. IGo—General search of 
$tolen property is not authorized—General search 
-^Meaning of. 

Section 166 docs not give any authority for 
the general search of the stolen property but only 
for specified stolen articles. [P94C2] 

A general search means a search not in respect 
of ipeclflo documents or things which the officer 
ooDtldered were necessary or desirablo for the 
fUrpose of the investigation in hand but n roving 
niiairy for the purpose of discovering doou* 
Jnents or things which might involve persons in 
oriminal liability. [P 95 C 1] 

fh) Criminal P. C.. S. IG5—Police Officer 
tforehing for articles for u'hich a list is gCven to 
Mm—dearoh is not illegal. 

When a Police Officer searche<? a house for 
■iolen articles for which n particular list is 
j^fen to him, he it making a search for specific 
artlele and hit aotlon is not ill^al. CP 94 0*2] 

(t) D§crep^8eparale cause of action agains!^ 
iith de/endMif—Jolnf ieene cannot he paued. 

"J^^rPagCt it is not competent for the 
4PMMi to^nM»a Mnl deorne against two defen- 


dants with respect to each of whoiip there is a 
different cause of action. [P 95 C l] 

id) Criminal P. C., S$. 1G5 and 04— Search for 
specific articles in the house of a person accused 
of crime can be made. 

Per Page, J. —A Police Officer is entitled to 
search even for specific documents or things in 
the house of a person accused of a crime ; 38 Cat. 
304, Diss. from. [P 95 C 1] 

Braja hal ChakravarU,Gicnada Charan 
Sen, Romes Chandra Sen and Susil 
Kumar Bose for Prokas Gli. Majumdai — 
for Appellant. 

Sarat Chandra Roy Choirdliury and 
Santi Ktwiar Boy ChowdJiury —for Res¬ 
pondents. 

Cuming, J. —The facts of the case out 
of which this appeal has arisen are as 
follows : The present appellant before us 
who was Defendant No. 1 in the trial 
Court was a Sub-Inspector of police 
attached to the Satkhira Police Station. 
Defendant No. 2 in the case was a col¬ 
lecting piinchayet of the village and a 
neighbour of the plaintiff. The plaintiff 
alleged that he was on had tei’ins with 
the Defendant No. 2. Tliere was a theft 
in the house of Defendant No. 2. Defen¬ 
dant No. 2 sent the chowlcidar of the 
village to the thana to give infonnation. 
He supplied with this information a list 
of articles which, he alleged, had been 
stolen from liis house. The chowkidar 
when giving the information at the thana 
did nob name any specific penson as being 
suspected to have been concerned in the 
theft. Defendant No. 1, the present ap¬ 
pellant before us,, was deputed by the 
.superior officer to investigate tiie case. 
He arrived at the village some time at 5 
or 6 in the evening. On receiving cer¬ 
tain information from Defendant No. 2 
that be suspected the i)Iaintiff of having 
committed the theft, the house of the 
plaintiff was searched in order to discover 
the stolen propei’ty. Nothing was found. 
As the result of this the plaintiff has 
brought this case against these two per¬ 
sons claiming Rs. 400 as damages made 
up as follows : Rs. 100 as damages for the 
articles lost and damage done to his arti¬ 
cles during the search and Bs. 300 ap 
parently on account of mental and bodily 
pain that he had suffered on account of 
the illegal search and loss of reputation. 
His case would seem to he that Defendant 
No.. 2 maliciously and witiiout any reason 
or cause instigated Defendant No. 1 to 
search his house and that Defendant Nu.l 
illegally searclied his house. 
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The trial Court found that the search 
made by Defendant Ko. 1 "was not illegal. 
He, however, found that Defendant Ko. 2 
had acted maliciously in informing Defen¬ 
dant No. 1 that it was likely that the 
stolen articles would be found in the 
plaintiff’s house and he awarded the 
plaintiff Rs. 50 as damages against Defen¬ 
dant No. 2. So far as Defendant No. 1 
was concerned ho dismissed the suit with 
costs. Against this order the plaintiff 
appealed to the District Court. The Dis¬ 
trict Court held that Defendant No. 2 
acted maliciously in telling the police 
that he suspected that the stolen articles 
would be found in the plaintiff’s house 
and that he had no justification whatever 
for making tlie statement to the police. 
So far as regards Defendant No. 1 he held 
that tlie search that this defendant had 
made was a general search for stolen 
articles and it was not authorized under 
S. 165. Criminal P. C. : under the cir¬ 
cumstances he decreed the suit for 
Rs. 300 against both the defendants ; he 
further ordered that the sum decreed 
would be realized from Defendant No. 2 
in the first instance and failing that from 
Defendant No. 1. 

Against this order Defendant No. 1, the 
Sub-Inspector of police, has appealed. 
He contends that the case against him 
and for which he has been called on to 
pay damages is that the search as made 
by him was illegal. He argues that he 
searched the plaintiff’s house under the 
provisions of S. 165, Criminal P. C. De¬ 
fendant No. 2 had mentioned specific 
articles which were alleged to have been 
stolen and it was for the discovery of 
these articles that he searched the house 
of the plaintiff. This he contends is 
justified under S. 165. 

Mr. Roy Chowdhury who has appeared 
for the respondent contends that S. 165 
does not give any authority for the search 
of the stolen property but only for speci¬ 
fic stolen articles. Even admitting that 
the contention is correct the plaintiff- 
respondent has no case. It is quite clear 
from the facts that the Sub-Inspector, 
the appellant, went and searched the 
house of the plaintiff for certain specific 
articles, namely, the articles which 
had been stolen from the Defendant 
No. 2’s house and a list of which had 
been given to the police. Obviously these 
articles were specific stolen articles. By 
^‘specific” I presume, although the word 
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does not find any place in S. 165 are 
meant articles that are specified such as 
for instance one pair of boot, one coat or 
two cups etc. The learned Subordinate 
Judge in dealing with this case states 
that S. 165, Criminal P. 0., does not 
authorize what he describes as a general 
search for stolen property and with that 
contention I am prepared to agree. I 
think the learned Subordinate Judge has 
misunderstood what is meant by the ex¬ 
pression “general search for stolen pro¬ 
perty.” If, for instance, the police go 
and search the house of a well-known 
budmash with the hope of finding stolen 
property in that man’s house, not the 
property of a case which the police might 
have been investigating or for any specific 
article that would be described as a 
general search for stolen property ; in 
other words where the police searches a 
house for stolen articles generally and 
not for specific articles mentioned by a 
complainant as having been stolen from 
him. In this case as I have already 
stated a definite list of articles stolen had 
been given to the police and the Sub-In¬ 
spector obviously searched the house for 
these identical articles or in other words 
he was searching for specific articles. In. 
this view of the case it is quite clear that 
the Sub'Inspooter was acting perfectly 
legally under S. 165, Criminal P. C., 
when he made the search he did. 

The appeal must, therefore, succeed 
and the plaintiff’s case so far as regards 
Defendant No. 1 must be dismissed. The 
appellant is entitled to his costs in all 
the Courts. 

Page, J. —I agree. In this case the 
learned Judge in the lower appellate 
Court does not seem fully to have ap’ 
preciated the issue which arose for deci¬ 
sion. Two persons were impleaded as 
defendants, the cause of action against 
the first defendant being that he had 
illegally entered upon the plaintiff's pre¬ 
mises for the purpose of carrying out a 
search, and thereby had committed tres¬ 
pass. The cause of action against the 
second defendant was that -he had mali" 
ciously induced the first defendant to 
commit the trespass. Nevertheless the 
learned Subordinate Judge passed an 
order in which, inter alia, he held that 

the suit will be decreed for Bs« 300, against 
both defendants. As observed above the 
Defendant No. 1 is a junior Sub-Inspector of 
police, and it appears that he was led by over- 
zealousnees and by Defendant No. S. I, therefore* 
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order the suni decreed will be reelieed from Da- 
fendant Ho. 2 and falling .that from'Defii.No. 1. 

Such an order, of course, cannot be 
supported in law. It was not competent 
for the Court to pass a joint decree 
against two defendants with respect to 
each of whom there was a different cause 
of action. Much less was the learned 
Subordinate Judge justified in decreeing 
that the sum which the defendants were 
■ordered jointly to pay should be realized 
first against one defendant, and failing 
satisfaction from him against the other. 
“We are only concerned on this appeal 
with the decree in so far as it ordered 
liat the first defendant should pay dam* 
ages and costs. 

Mr. Roy Ohowdhury on behalf of the 
plaintiff has contended that the plaintiff 
was entitled on damages against the first 
•defendant because the search which he 


articles or to any iucritninating document or 
thing in the possession of an accused person. 

These observations cannot now be re- 
garded as correctly stating the law : see 
Prankhang v. Emperor (2), Blsscr Misser 
V. Emperor (3). See also Mahomed 
Jackariah v. Ahmed Mahomed (4) and 
Emperor v. Brikhbhaa Singh (5). In my 
opinion, in carrying out the search in the 
circumstances disclosed by the evidence 
in this case the Sub-Inspector of Police 
was not acting illegally, and the cause 
of action against him has not been made 
out. I agree that the appeal should be 
allowed. 

__ Appeal aUowed. 

(2) [1912} 16 C, W. N. 1078=17 !.• C. 76=13 
Cr. L.'J, 764. 

(3) [19141 41 Cal. 261=20 I. C. 229=17 C. W. 
N. 1209. 

(4) [1888] 15 Cal. 109. 

(6) [1916] 38 A11.14=31 I.C. 995=13 A.L.J.979, 


made at the premises of the person 
against whom the information had been 
lodged was illegal on two grounds, the 
first being that the Sub-Inspector of 
Police proceeded to carry out a general 
search for the stolen property and not a 
search as authorized under Ss. 94 and 165 
Criminal P. 0. As my learned brother 
has pointed out a general search means 
a search not in respect of specific docu¬ 
ments or things which the officer con¬ 
sidered were necessary or desirable for 
the purpose of the investigation in hand, 
but a roving enquiry for the purpose of 
discovering documents or things which 
might involve persons in criminal liabi¬ 
lity. The things for which the Sub-Ins¬ 
pector carried out the search in question 
in these proceedings, however, were, spe¬ 
cific articles set out in a list in the pos- 
'session of the police, and in respect of 
which information had been given to the 
police by the complainant. Assuming 
that these articles were “things” within 
the meaning of Ss. 94 and 165, Oriminal 
P. 0. Mr. Roy Ohowdhury endeavoured 
to support the decree passed in favour 
of the plaintiff upon the further 
ground that a Police Officer is not en¬ 
titled to search even for specific docu¬ 
ments or things in the house of a person 
aooused of a crime, and in support of bis 
contention be cited Bajrangi Oope v. 

Emperor (1), in which case'Holmwood 


«&d Sbarfuddin, JJ., held that 

it hi clear that 8. 94 does not refer to stolen 

ITUUIJ 88 Oal. 804=18 U. Ii« S. 639= 9 1. a 
MsaU 0. W. H. 848. 
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C. C- Ghose and Duval, JJ. 

Sheikh Samir —Petitioner. 

v. 

Sajidar Rahman —Opposite Party. 

Criminal Revision Ko. 125 of 1926, De¬ 
cided on 25th Pehruary 1926. 

Criminal P. C., S. 105-^Complaint to police 
by A against B, dropped—B laying complaint 
under S. 211, Penal Code, against A — B again 
charged by A and tried but acquitted—A cannot 
be proceeded against under S. 211, Pejial Code, 
without Magistrate's complaint. 

A made a complaint to the police that B 
snatched away currency notes which was filed. 
Subsequently B filed a oomolaint against A 
under S. 211, Penal Code, and thereupon A laid a 
complaint against B aud B was charged under 
Ss. 420 and 403. Alleg itioiis made in both the 
cases were the same. B w.is acquitted and there¬ 
upon he applied for the case against A to be 
proceeded with. 

Held : that prosecution of A under S. 211 was 
not sustainable without complaint by the Magis¬ 
trate who tried the case of against B : 44 Cal. 
QbO.Rel.on. [P % C Ij 

P. C. Chatlerjee —for Petitioner. 

M. Chatlerjee and B. M. Roy —for Oppo¬ 
site Party. 

Judgment. —In this matter what has 
happened is this. The accused, Sajidar 
Rahman, made a complaint before the 
Deputy Commissioner of Police on the 
18th February 1925, charging the peti¬ 
tioner and others with having, on the 
16th February 1925, in front of the 
Registration Office on the north side of 
the Government House, snatched away 
two Government currency notes for 
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Rs. 1,000 each, The police submitted a 
report on the 2Dd March 1925, but the 
accused, Sajidar Rahman, not having been 
found in Calcutta, the Deputy Commis¬ 
sioner of Police ordered, on tlie 2nd April 
1925, that the petition should be filed. 
On the 9th April the petitioner filed a 
complaint against the accused, Sajidar 
Rahman, under S. 211, I- P- C., for 
having falsely and maliciously filed the 
said complaint before the Deputy Com¬ 
missioner of Police. The Chief Presi¬ 
dency Magistrate issued jn’oeess against 
Sajidar Rahman on the 4th May 1925. 
Thereupon Sajidar Rahman appeared and 
laid a complaint against the jietitionev, 
on the lOth June 1925, and the petitioner 
was charged with offences under Ss. 420 
and 403 of the Indian Penal Code. Both 
the cases were transferred to ^Ir. H. K. 
De. Presidency Magistrate, for trial. 

Mr. De, after taking evidence in tho 
case against the petitioner acquitted 
him. under S. 258 of the Criminal P. C., 
on the 14th December 1925. The peti¬ 
tioner thereupon applied to the Magis¬ 
trate that the case by him against the 
accused should be jjvoceeded with. 
Mr. De, however, held that the case by 
the petitioner against the accused should 
not he proceeded with, having regard to 
what he had found in tlie counter case, 
and be thereupon discharged the accused, 
Sajidar Rahman, under S. 253, Cr. P.C. 

It appears to ns that the allegations 
in the two cases were more or less the 
same, and, therefore, no prosecution under 
S. 211, I. P. C., is sustainable with¬ 
out complaint being first made by the 
Court which tried the case of the accused 
[against the petitioner: see in this con¬ 
nexion Brown v. Ananda hal Mullick (1). 
On that short ground we are of opinion 
that this Rule fails, and we accordingly 
discharge it. 

Rule discharged. 

(1) [1916] 44 Cal. 650=20^. W. N. 1347=3G 
I. C. 857=25 0. L. J. 59. 
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Greaves and B. B. Ghose, JJ. 

Nitai Pada Das and others —Defen¬ 
dants—Ap^iellants. 

V. 

BaratKi mari Dasi and anothe) —Plain¬ 
tiff and "l^efendant—Respondents. 

Appeal No. 1054 of 1923, Decided on 
llbh June 1925. 


Bengal Tenancy Act (3 o/ 1885), S. 182— 
Provisions regarding homestead of under-raiyat' 
are same as raiyat. 

According to the provisions of S. 182, the- 
provisions regulating the homestead, of an 
under-raiyat would be the provisions which. 
regulate the raiyati as to ejeeiment from the 
homestead : 21 C. L. J. 475. Foil. [P 96 C 2} 

U. Chakravarty —for Appellants. 

B. Mukherjee —for Respondents. 

Greaves, J. —This is an appeal by 
the defendants from a decision of the' 
Subordinate Judge of Nadia, reversing a. 
decision of the Additional Munsif of. 
Cliuadanga. 

The suit was brought by the plaintiff 
to eject the defendants from certain’ 
homestead lands. It has been found that 
the defendants are raiyats of the village 
and that they held their homestead 
otherwise than as a part of their holding, 
as raiyats. The whole of the homestead, 
is held under persons who are themselves 
raiyats and, consequently the position of 
the defendants as regards the homestead 
is'that they are under-raiyats. The first- 
Court dismissed the suit but the second 
Court has decreed it for the reasons 
stated in the judgment of that Court. 

The facts of this case are identical 
with the facts in the case of Krishna 
Kanta Ghose v. Jadu Kasya (1). It was ^ 
there held that according to the provi¬ 
sions of S. 182 the provisions regulating 
the homestead, would be tho provisions 
which regulate the raiyati. This dechj 
sion, to which I myself was a party, 
seems to me in accordance with tho 
natural meaning of the words of S. 182 
and on further consideration I am not 
prepared to say that the decision is- 
wrong. This being so the present case is- 
concluded by the case of Krishna Kanta 
Ghose V. Jadu Kasya (1) to which I have- 
just referred. 

In the result, the appeal succeeds and* 
we restore the decision of the Munsif and 
the appellants will l>e entitled to the- 
costs incuned in this Court and in both 
the lower Courts. No other question, 
arises in the appeal. 

B. B. Ghose, J .—I agree. 

Appeal allowed. 


(1) [1915] 19 C. W. N. 914=28 I. C. 839=21 
C. L. J. 475. 
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Cuming and Ohakravarti JJ. 

Mohendra Nath Roy and others — 
Plaintiffs—Appellants. 

V. 

Nabadtoip Chandra Nandy and others 
—^Defendants—Respondents. 

Appeal No. 1792 of 1922, Decided on 
30th June 1925, from the Appellate 
decree of the Sub*J., 1st Court Midnapur, 
D/- 7th April 1922. 

(a) Civil P. C., S. ll'^Parties. 

PlaintiSs sued for a declaratiou that the 
defendants had no tight of easement. The 
defendants were the representative tenants of the 
village, the villagers of which claimed the right 
of easement. The proprietors of the village were 
not parties to the suit. The defence which was 
based upon a grant alleged to have been made by 
the proprietors of the village was upheld. 

Held : that suit by plaintiffs against the pro“ 
prietors of the village for a declaration of their 
niskar rights and for confirmation of their pos* 
session in that right was noi. barred by the 
previous suit. [P 98 0 1] 

(b) Adverse possession—Public exercise ef ease' 
ment does not destroy title. 

The proprietor of a piece of land over which 
the members of the public, exercise a right of 
easement does not lose his right to the land as 
proprietor of the land on account of the occa¬ 
sional user for the purpose of exercising the right 
•f easement. [P 98 C 2] 

(c) Possession — Title. 

Where land is covered with water, possession 
is determined by title. [P 98, C 2] 

Dwarka Nath Mitra and Bhnpendra 
Nath Qkose —for Appellants. 

Sarat Chandra Basak, Apurba Charan 
Mulcerji, Santosh Kumar Pal and Tara’ 
keswar Nath Mitra —for Respondents. 

Chakravarti, J. —la the suit out of 
which this appeal arises the plaintiffs 
Sued for a declaration that the lands in 
suit appertained to a niskar which they 
possessed in the village Banki. The facts 
of the case shortly stated are these : The 
plaintiffs apparently had a niskar in the 
village Banki comprising 41 and odd 
highas of land covered by a sanad in the 
name of their ancestor Shahib Ram. The 
lands in suit really form the site of what 
is called a garkhai. The plaintiffs further 
stated that in the year 1903 the villagers 
•f B^nki and of other neighbouring 
villages complained against obstruction 
pnt by the plaintiffs on the water of 
garkhai and the criminal Court 
*^l.j^pceeding8-under 8.133, Criminal 
^ 0» which resulted if an order 
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against the plaintifis. The plaintiffs 
then brought a suit in the year 1904 for 
a declaration that the property was tlieir 
niskar and that the defendants had no 
right of easement as claimed by them 
and as had been established in the 
proceedings under S. 133 Criminal P. G. 
The plaintiffs in that suit impleaded 
some of the representative tenants of the 
villages of which villagers claimed the 
right of easement in question. The 
proprietors of tlie village Banki who are 
the defendants in the present suit w^ero 
not parties in that suit. Nor did they 
form members of the class which claimed 
the right of easement in the pro¬ 
ceedings under S. 133 Criminal P. C, 
Now that suit was finally dismissed by 
the appellate Court on the 21st May 
1906 by which the plaintiffs’ claim to 
stop the villagers from claiming the ease¬ 
ment which they had established in the 
criminal proceedings under S. 133 was 
disallowed. Thorofore the result of that 
suit was that the villagers of Banki and 
the neighbouring villages were declared 
entitled to exercise the right of easement 
which they claimed when they asked for 
the removal of the obstruction put up by 
the plaintiffs. In the year 1919 the 
record of rights was published in which 
the lands together with the garkhai were 
recorded as appertaining to the mal lands 
of the village Banki. Tho plaintiffs 
brought the present suit basing their 
cause of action from the date of the final 
publication of the record of rights. 

In the present case which is against 
the proprietors of Banki the plaintiffs ask 
for a declaration of their niskar right and 
also for confirmation of their possession 
in that right. The defendants, tho pro¬ 
prietors of Banki claimed the lands, as 
recorded, as appertaining to their mehal 
Banki and also pleaded res judicata and 
limitation. The Court of first instance 
found all the issues in favour of tho 
plaintiff's and made a decree in their 
favour. On appeal, however, by the 
defendants the lower appellate Court has 
found that the plaintiffs have established 
that the lands in dispute were tho niskar 
lands of the plaintiffs appertaining to 
the niskar of 41 and odd bighas of land 
which they claimed under the sanad to 
which I have already relerred. The 
lower appellate Court affirmed the decree 
of the first Court with regard to Plot 
No. 2 but dismissed the plaintiffs’ suit as 
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regards Plot No. 1 on two grounds, namely 
that of res judicata and that of limitation. 

The learned advocate who appears in 
support of this appeal by the plaintiffs 
contends that the decision of the previous 
suit instituted in 190i which terminated 
by the •judgment of the appellate Court 
dated the 2lst May 1906 does not form 
a bar of res judicata. 

The next ground that he takes is 
that the finding of the lower appellate 
Court that the suit was barred by limi¬ 
tation is erroneous. I think these con¬ 
tentions are well founded. Now as to the 
question of res judicata it appears to us 
that the judgment in the suit of 1901 is 
no bar to the present claim of the plain¬ 
tiff for these reasons—that the suit was 
instituted by the plaintiffs primarily for 
a declaration that the defendant in that 
suit had not the right of easement 
claimed upon the property then in ques¬ 
tion. The parties to that suit were the 
villagers who claimed the right of ease¬ 
ment upon this property. The landlords 
of the village Banki, were nob parties. Nor 
did they in any sense claim the right 
which the defendants in that suit 
claimed. In fact the defendants in that 
suit alleged that the right of easement 
which they claimed was based upon a 
grant made by the proprietors of the 
village Banki. Therefore it appears from 
the circumstances that the title which 
the defendants in that suit set up was 
not any title in themselves but title in 
the zemindars of the village Banki, who 
were no parties to that suit. Really 
that suit was dismissed on the ground 
that it was established to the satisfaction 
of the Court that the villagers were en¬ 
titled to the right of easement claimed 
by them. Prom the facts which I have 
already stated it is quite clear that^here 
was no determination of any question 
of title to this property as between the 
plaintiffs and the others claiming the 
proprietary right in the village Banki in 
their zemindari right. The decision in 
that suit, therefore, cannot oper^ite as 
res judicata on the question as to whe¬ 
ther the property appertains to the 
plaintiffs or to the proprietors of the 
village Banki. 

As to the second question it appears 
to us that the property in question is a 
piece of land covered with water. The 
user which the defendants in that suit 
set up was the occasional user of the 


water in the exercise of their right 
of easement. The learned Subordinate 
Judge found that the plaintiffs also pos¬ 
sessed the land as did the other members 
of the public. But the other members 
of the public exercised ouly the right of 
easement and nothing more. The pro¬ 
prietor of a piece of land over which the 
members of the public exercise a right 
of easement does nob lose his right to the 
land as proprietor of the land on account 
of the occasional user for the purpose of 
exercising the right of easement. Consi¬ 
dering the nature of the property and 
the nature of the user possible of such 
property we think the findings of the 
learned Subordinate Judge do not amount 
to any finding that-the plaintiffs who are 
the owners of the property were excluded 
from the user of the land in their pro¬ 
prietary right. In a case like this the 
possession of the parties would really be 
determined by the question of title. As 
I have already stated the land in suit is 
covered with water. That being so we 
think the finding of the learned Subor¬ 
dinate Judge is not sufficient for the 
purpose of holding that the plaintiff's 
suit was barred by limitabion. For these 
reasons we think the judgment and 
decree of the learned Subordinate Judge 
ought to be set aside and the judgment 
and decree of the Court of first instance 
ought to.be restored with costs of this 
appeal and of the appeal before the Sub- 
ordinate Judge. 

Cuming, J. —I a'li ee. 

Appeal alloiued. 
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C. C. Ghose and Duval, JJ. 

Nasaruddin iIfta7i.^Petitioner. 

v. 

Emperoi —Opposite Party. 

Civil Revision No. 1 of 1926, Decided 
on 12th Marc/t 1926, against the order 
of the Dist., J., Mymensing, D/' 11th 
November 1925. 

❖ Criminal P. C., S. 476 —Civil Court maJci7ig 
camplaint—Appeal Ues to civil appellate Court 
and is govern^ by provisions of Civil P. C. and 
not of Crimiyial P. C. 

Where it is a civil Oourt which has made an 
order making or filing a complaint under S. 476 
of the Criminal P. G., the appeal against such an 
order must lie to and be heard by the authority 
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Kit tribuaal to which sa:h civil Court is sub- 
ordinato, i.e., to an apodUato Court exercising 
civil appellate jurisdiotioo aud thecefore tha 
pro?adure goveraiug an appeal of this descrip* 
tion is on© whicli is to bo sought for within the 
iour comers of the Civil P. C. [P. 100, C. 1] 

Motinier and Jahnabi Chciran Dis 
Gupta .—for Petitioner. 

K.N. Ghaudhuri and Kali KinJcar 
Chah'avarti —for Opposite Party. 

Judgment. —This is a Rule calling 
upon the District Magistrate of Mym3n* 
singh to show causa why the orders of 
the District Judge of Mymansingh, dated 
tha 28th October 1925, and lUh Novem¬ 
ber 1925, should not be set aside or such 
other or farther order made as to this 
Court may seem fit and proper on the 
ground that tha District Judge had no 
juri3dictioQ whataver to dismiss the 
appaal of the pjtitionsrs, under S. 423 of 
the Code of Criminal Procedure, with¬ 
out looking into tha record and consider¬ 
ing the same. In order to understand 
the precise significance of the ground 
taken in this Rule, it will be necessary 
to set out briefly the facts giving rlsa to 
the appeal, the dismissal of which has 
led to the present application being made 
to us. The facts are as follows : 

It appears that the Additional Munsif, 
Sadar, in the district of Mymensingh, 
decreed a'suit in ejectment brought by 
Raja Jagat Kishore Achavya Obowdhry» 
against the petitioners. Thereafter, the 
learned Munsif, at the instance of the 
plaintiff, filed a complaint bffore the 
Magistrate against the said petitioners— 
Nasaruddin Khan and Madan Sheikh— 
or having committed certain offences 
punishable under Ss. 193, 4G5, 467 and 
471 of the I, P. C. This complaint 
was one which was made under S. 476 of 
the Criminal P. G. Thereafter, an ap¬ 
peal was filed before the District Judge 
Against the order of the Munsif making 
or filing the said complaint. It was 
registered as Miscellaneous Appeal 280 
of 1924. The appaal was admitted by 
the District Judge on the 246h Septem¬ 
ber 1921, and it came on for hearing. 
After service of notice on the respondents, 
And after tha record had been called for, 
before the District Judge on ‘the 6th 
December 1924, whan, it appjars, the 
P^||der for the appellants, after arguing 
w appeal for some time, stated that 
woenii not proceed farther with the 
oa that date as he was engaged 
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otherwise and as the arguments would 
take some time. 

The hearing of the appeal was ad¬ 
journed, and it appears that the matter 
did not come on again before the District 
Judge till the 22nd Dicember 1931, when 
it was thought desirable that the appeal, 
which the appellants, that is, Nasaruddin 
Khan and Madan Sheikh, had filed 
against the decree of the Munsif in the 
said suit, should b3 hjard along with the ■ 
appeal against thi order of the Munsif 
filing or making the complaint under tho 
provisions of S. 476 of the Criminal P. 0. 
The hearing of this appeal, that is to 
say, the appeal against the order of the 
Munsif filing or making the complaint, 
was accordingly aIjournod. It next came 
on for hearing on 2Sth October 1935, 
before the District Judge, when tlia 
pbalers for the appellants were absent 
and the pleader for the rospondiiit was 
present. The District Judge, after look¬ 
ing into the record, found that the heaving 
by the Magistrate of the complaint made 
by the Munsif had l)een delayed for moi’e 
than a year ; he came to th) ceuclusioii 
that no farther time could be allovel, 
and he thereupon dismissed the appeal. 

An application for revival of the ap¬ 
peal was filed, and that came on for 
hearing before the District Judge on llth 
November 1935. Tho District Judge,_ 
after hearing the pu’ties, was of opinion' 
that he was unable to re-admib the ap¬ 
peal, and ho, accordingly, affirmed the 
order which had* booh previously made 
by him and rejected tho application for 
rivival of the appeal. Against the 
two last-mentioned orders the present 
petition, was filed and the present Rule 
Obtained. 

Mr. Ghaudhuri, who appears for the 
Crown, argues that by the terms of 
S. 476B, the appeal against the order of 
tho Munsif filing or making the com¬ 
plaint under S. 476 of th j Grimmal P.G., 
lay*tothc Court to which tlic Court 
making the order or filing the complaint 
was subordinato within the m -’aning of 
S. 195 03) ; in other words, Mr. Chau- 
dhuri’s contention is that tho appeal 
from tho order of the Munsif making or 
filing the complaint lay to the District 
Judge, and tho appeal was one which was 
govornod by the provisions of the Code 
of Civil Procodura, and not by the Code 
of Criminal Proeeduro. Mr. Monnior, 
who appears in support of the Rule, 
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argues that the appeal is one which is 
allowed by and under a section of the 
Code of Criminal Procedure, namely, 
section 47GB, and that there is noth¬ 
ing whatsoever in the Code of 
Criminal Procedure negativing the con¬ 
tention that the appeal is governed 
hy the provisions of the Code of Cri¬ 
minal Procedure. In the second place, he 
argues that the Code of Civil Procedure 
has no application, and that, having 
regard to Chapter 31 of the Code of 
Criminal Proceduro, it must follow that 
the appeal is one governed by the pro¬ 
visions of the Code of Criminal Proceduro 
and, if that is so, then, under S. 423 
of the Criminal P. C., the learned Judge 
who disposed of the appeal was in 
error in disjjosing of the samo without 
considering the matters on the record in 
the appeal. 

These being the respective contentions 
of the parties, it is now our duty to 
examine the same. No doubt the appeal 
in this case is one which is given by 

S. 47GB of the Criminal P. C., bub the 
very words used in S. 476B of the Cri¬ 
minal P. C. indicate with suflicient 
clearness that the Court to which the 
appeal lies is one to which the Court 
making or filing the complaint is sub¬ 
ordinate ; in other words, if it is a civil 
iGourt which has made an order under 
S. 476 of the Criminal P. C., the appeal 
against such an order must lie to and 
be heard by the authority or tribunal to 
which such civil Court is subordinate. 
It follows, therefore, that the original 
order, having been made by a Munsif in 
a civil suit, the appeal against an order 
by the Munsif under S. 476 of the Cri¬ 
minal P. G. lay to the District Judge to 
whom the Munsif was subordinate. 
Therefore, it would follow that, although 
the apijeal itself is one which is allowed 
by the Code of Criminal Procedure, the 
appeal must be heard by the District 
Judge to whom the Munsif is subordi¬ 
nate, i. e., by an appellate Court exercis¬ 
ing civil appellate jurisdiction. It 
follows, therefore, that the procedure 
governing an appeal of this description 
is one which is to be sought for within 
the four corners of the Code of Civil 
Procedure. It follows also that the 
provisions of the Code of Civil Procedure 
being applicable to an appeal of this 
nature, the District Judge was in our 
opinion fully competent in making the 
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orders which he did on the two dates 
referred to above. 

The relative provisions governing ap¬ 
peals in matters of this description are 
to be found in 0. 41 of the Code of 
Civil Procedu'’e. It was a part-heard 
appeal. The appeal was admitted in 
September 1924. It came on for hearing 
for the first time in December 1924. It 
stood over from time to time till it 
was reached on the 22nd June 1925. It 
stood over for a further period, and was 
not reached till the 28th December 1925, 
when as stated above, the learned plea¬ 
ders who had been engaged to aprear in 
support of the appeal were found to be 
absent. Under these circumstances, the 
District Judge was in our opinion fully 
entitled to consider that the appeal had 
been abandoned by and on behalf of the 
appellants. Under these circumstances^ 
we do not see that the District Judge has 
been guilty of any illegality or of any 
material irregularity within the moaning 
of S. 115 of the Civil P. G., nor do3s it 
seem to us that there has been anything 
don© by the District Judge to which 
exception can be taken, and in respect of 
which our powers of superintendence un¬ 
der the provisions of S. 107 of the Gov* 
ernment of India Act can be invoked. 

The result, therefore, is that there is 
absolutely no substance in the jiresent 
Eule, and it must be discharged. 

Ride discharged. 
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Greaves and B. B. Ghose, JJ. 

Benoy Krishna Gain and another —' 
Plaintiffs—Appellants. 

V. 

Fanindra Nath Boy Glxoudhuri and 
others Defendants—Respondents. 

Appeal No. 1207 of 1923, Decided on 
18th June 1925, from the appellate- 
decree of the 2nd Addl. Dist. J., 24 
Parganas, D/- 24th January 1-923. 

^ Lease — Construction—Lease for a term provide 
tng clause for renewal—Mortgage by lessee-^ 
Clciuse for renewal not assigned to mortgag^c^ 
Movtgagee cannot claim renewals 

A lease for a term of years oostained a re¬ 
newal danse which entitled the lessee after the 
expiry of the original term to a renewal of the 
lease for a further j>eriod or to a new lease on 
certain terms. The lessee mortgaged his interest- 
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in tile property and empowered the mortgagee 
to sublet the property during the terra of the 
mortgage as the mortgagor himself might have 
done and also to do all acts by using the name 
of the mortgagor without reference to him. 

Held that the mortgagee was not au assignee 
of the term for the renewal of the lease and that 
as there was no privity of contract between him 
and the lessor, he was not entitled to demand 
a renewal of the lease. [P. 102, C. 1] 

. Braja Lai Chah'ahi(,rty Bcopendra 
Coomar Mitter —for Appellants. 

Sarat Chandra Basak, Bankim Chan¬ 
dra Muhherjee, Sanat Kumar Chatterji 
and Narendra Nath Dalai —for Respon* 
dents. 


Greaves, J.—This is an appeal by the 
plaintiffs against a decision of the Addi¬ 
tional District Judge of the 24*PargaDas 
reversing a decision of the Subordinate 
Judge of the Second Court of that place. 

The suit out of which this appeal 
arises is a suit to recover possession from 
a tenant w'hos© lease has expired. There 
were four defendants in the suit, Defen* 
dant No. 1 being the lessee of the land 
■who became insolvent in the year 1917. 
Defendant No. 2 is the Receiver appoin* 
ted in the insolvency. Defendant No. 3 
is a mortgagee in possession from the 
lessee and Defendant No. 4 is a sub* 
leseee under the mortgagee. Defendants 
Nos. 1 and 2 have taken no part in the 
suit and the contest has been between 
the plaintiffs on the one side and the 


Defendants Nos. 3 and 4 on the other. 
The lease is dated the 23rd October 1906. 
It was granted by three persons Brojes* 
wari, Kebal Krishna and Narayan Chan* 
dra who purported to bo shebaits of a 
certain deity. Subsequently, there was 
a suit for partition brought by Narayan 
who alleged that the property was 
secular. It was held in that suit 
(No. 51 of 1906) that the property was 
secular but w'as charged with perfor¬ 
mance of the deb sheba of the idol and 
that the property was liable to be parti¬ 
tioned. On the partition, the land 
which was subject to the lease fell to the 
share of Kebal Krishna and his interest 
has subsequently been transferred to the 
present plaintiffs. The lessee, on the 
10th August 1909, mortgaged the pro* 
Perty to Defendant No. 3. The lease 
for a period of five years from the 
S8rd Ootober 1906, but under the pro* 
jliioBB of 01, (8) of the lease it was to 
P* renowed for a further period of five 
JHam on the same terms and conditions. 


Accordingly, the lease expired on the 
22nd October 1916. But the contention 
put forward by the mortgagee is that 
by virtue of the provisions of Cl. (13) of 
the lease it is either renewable for a 
further period or that the lessee is 
entitled to a nesv lease on the expiry 
of the old one on the terms set out in 
Cl. (13) of the lease and that is the real 
contest between the parties. The difli- 
culty, liowever, in the way of the 
mortgagee is that he is not an assignee 
of the term created by the lease and, 
accordingly, there is no inuvity of con¬ 
tract between him and the lessor. Accor¬ 
dingly, he is prima facie not entitled to 
enforce the so-called covenant for renewal 
which is contained in 01. (13) of the 
lease. It has, however, been argued be¬ 
fore us on behalf of the mortgagee that 
by virtue of the terms of the mortgage 
itself he is in a position to enforce 
renewal of tlie lease under the provisions 
of Cl. (13) thereof. I confess that I have 
found great difhculty in following the 
alignment of the learned advocate upon 
this point and it certainly did not carry 
conviction to me. It appears to me that 
the only way under wliich the argument 
could be put is that by virtue of Cl. (3) 
of the mortgage to ■which we have been 
referred the mortgagee was constituted 
the agent or attorney of the lessee so as 
to obtain either renewal of the lease 
or a new lease xinder the provisions of 
Cl. (13). It is, accordingly, necos.sary to 
examine the provisions of Cl. (13) of the 
lease and also tlic ])rovisions of Cl. (3) 
of the mortgage. 

Now Cl. (13) provides amongst other 
things that the lessee is bound to deliver 
over possession of the land to the lessor 
after the expiry of the terms fixed 
therG!)y. Then comes a furtlier proviso 
in Cl. (13) that if the lessee undertakes 
to pay rent according to the rates and on 
the terms and conditions under which 
adjoining lands are held he is to remain 
in possession of the lands included in 
the kabuliyat and shall be bound to exe¬ 
cute a kabuliyat on those terms. This 
is a somewhat vague provision ; no doubt 
it may be possible to ascertain the rent 
of adjoining lands so that this may be 
fixed but the period of the now lease is 
somewhat difficult to gather from the 
terms of Cl. (13), and whether it would 
have been possible to ascertain the pre¬ 
vailing rate and term under which the 
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adjoining lands were let is a matter upon 
which I feel considerable doubt. But 
it is not necessary, 1 think, to pursue 

this question further. 

1 now turn to Cl. (3) of the mortgage 
upon which the mortgagee mainly relies. 
Vie have read this clause several times 
and it has been read to us l)Oth in part 
and as a w'hole more than once, and the 
conclusion I have come to is that all that 
is meant by Cl. (3) of the mortgage is 
that it empowers the mortgagee to let 
out or rather sublet the land during the 
time he was in possession as the mort¬ 
gagor himself might have done. Beli* 
ance was placed on the concluding words 
of the clause which provide that the 
mortgagee shall be entitled to do all acts 
by using the name of the mortgagor and 
without reference of him and it was said 
that by virtue of these words the mort¬ 
gagee was now entitled to call for a 
renewal of the lease under the provisions 
of Cl. (13) or for a new lease under the 
provisions of that clause. But, as I 
liave already stated, I think that upon 
the true construction of Cl. (3) nothing 
uf the kind is intended by the j^arties 
and all that Cl. (3) means is that the 
mortgagee is to he entitled fo sublet the 
land so long as he remains in possession. 
It is impossible, therefore, I think, to 
hold that upon the construction of 01. (3) 
of the mortgage the mortgagee is an 
agent or attorney of the lessee to de¬ 
mand from the landlords renewal of 
the lease or a new lease under the 
provisions of Cl. (13). If, this is so, 
then, clearly the mortgagee has no 
right to renew'; for, as I have already 
stated, the mortgage itself leaves the 
property in the mortgagor and there is 
only a charge in favour of the mortgagee, 
that is to say, thei*e is no assignment of 
the lease which would entitle the mort¬ 
gagee to the benefits of the covenants 
contained in the lease which would run, 
50 far as 01. (13) is concerned, with the 
land in equity if not in law. ^ ^ 

The result, therefore, is, in my opinion 
that the judgment of the first Court was 
right and the judgment of the appellate 
Court is wrong. But there are one or 
two points that were placed before us to 
which it is necessary that I should deal. 
One of them was the suggestion that the 
property was debutter property of the 
idol and we were referred to the convey¬ 
ance of the plaintiffs and to the recitals 
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therein as establishing the debutter 
nature of the property. Both the Courts 
have found that the property is secular, 
and in view of the decision on this point 
in the previous suit, whether that deci¬ 
sion is right or .wrong, w'e must accept 
for the purposes of this suit that this 
is secular and not debutter property. 

In the result, therefore, the appeal suc¬ 
ceeds and the plaintiffs will be entitled 
to the decree for ejectment which they 
seek. The question of mesne profits will 
be decided subsequently in accordance 
with the provisions of O, 20, R. 12 of the 
Civil P. C. Plantiffs will be entitled 
to mesne profits for a period of three 
years prior to the date of suit and there¬ 
after until possession is given, or for a 
period of three years whichever is the 
shortest. The plaintiffs will be entitled 
to the costs in all Courts from Defen¬ 
dants Nos. 3 and 4. Defendant No. 3 
will be entitled to remove the gaddi and 
the godowns within a month from the 
arrival of the record in the lower Court. 

The cross-objection is dismissed. 

Ghose, J. —I agree. 

Appeal allowed. 
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Greaves and Mukerji, JJ. 

Gohinda Chandra Pal and others — 
Defendants—Appellants. 

v« 

Pulin Behari Bannerjee and others'" 
Plaintiffs—Respondents. " 

Appeal No. 2674 of 1923, Decided on 
14th May 1926, from the appellats 
decree of the Dist. J., Bankura, D/‘ 4fcb 
August 1923. 

(a) Evidence Act, S. 68— Section is mandatory 
—Examination of the only survivtng attesting 
witness cannot he dispensed with on tJie ground 
of his becoming hostile—Mere issuing of sum¬ 
mons and warrants is not sufficient—All pro* 
cesses under 0. 16. B. 10, Civtl P. C., must he 
exhausted. 

The provisions of S. 63 are mandatory and 
they are not controlled by S. 90, 

The mere fact that the only surviving attest' 
iug -witness is considered hostile by the party 
does not relieve him from the duty of examining 
him as a witness. Nor is it enough that sum¬ 
monses and warrants had been issued upon the 
witness and the witness had failed to appear, but 
the processes of the Court such as are mentioned 
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jnO. 16, R. 10. Civil'P. 0., have all got to 
exhausted : 1 P. L. J\ 369, Foil. [P. 101, 0, 1, 2] 

(6) Evidence Act, S. 90—Presumption must 
be cautiously applied.—In proper cases presump¬ 
tion may be relied on, and whether the d^u- 
ment forms foundation of party's title or it is 
S(yught to be used as evidence Is imtn.tierial. 

The presumption contained in S. 90 has 
always got to be applied with a good deal of 
caution. Regardless of the question as to 
whether the document in question forms thQ 
foundation of the party’s right or whether it was 
sought to be used as a piece of evidence the 
Court may, in a proper case, rely upon tbs pre¬ 
sumption coitained in S. 90 : 11 CaZ. 539 and 
29 Cal. 740, Foil. [P. 105, C. 1, & 2] 

Surendra Nath Ghosal — for Appel¬ 
lants. 

Bijan Kumar Mukherfee for Panchanou 
Ghose —for Respondents. 

Mukerji, J .—^This appeal arises out of 
a suit for sale based on a simple mort¬ 
gage bond. The bond was executed by 
Defendants Nos. 1 to 6 or their pre¬ 
decessors in favour of the plaintiffs 
father on the 2l8t June 1835. It was an 
instalment mortgage-bond by which the 
executants promised to pay 191 maps of 
paddy at the rate of 7 maps per annum 
from the years 1293 to 1316 B. S. and 
the balance of 5 maps in the year 1317 
B. S. The bond stipulated that in de¬ 
fault of the payment of any one instal¬ 
ment the mortgagee would be entitled 
forthwith to realize the whole of the 
paddy then remaining due with interest 
at a certain rate. Subsequent to the exe¬ 
cution of this bond and on the 7th June 
1901, the mortgagors executed another 
mortgage-bond in respect of the same 
mortgaged proporties in favour of the 
plaintiffs’ mother. The plaintiffs’ mother 
instituted a suit on the basis of this 
latter bond, obtained a decree and in 
execution of the decree the mortgaged 
properties were put up to sale and pur¬ 
chased by the Defendant No. 7. Tlia 
plaintiffs' case is that the instalments 
due for 1316 and 1317 wore not paid and 
in the present suit the plaintiffs sought 
'to enforce the mortgage by sale of the 
mortgaged properties for the said dues. 
The suit has been decreed by both the 
Courts below and the Defendants Nos. 1 
to 5 and 7 have preferred the present 

appeal. 

The first contention urged on behalf of 
the appellants is to the effect that the 
plaintiffs are estopped from enforcing 
their mortgage in the present suit be- 
Mse this mortgage was not set ont in 


tho suit instituted by the plaintiffs’ 
mother against the mortgagors. It is 
said that the plaintiffs’ father conducted 
the suit on behalf of the plaintiffs’ 
mother, and by reason of the provisions 
of O. 34, R. 12, Civil P. G., it was incum¬ 
bent upon the plaintiffs’ mother in that 
suit to set out the mortgage upon which 
the present suit has been instituted, and 
that inasmuch as this mortgage was not 
set out in that suit the plaintiffs are es¬ 
topped from putting forsvavd their pres¬ 
ent claim. The finding of the Courts 
below is to the effect that the plaintiffs’ 
mother was not the benamidar of the 
plaintiffs’ father. That was a suit in 
which the plaintiffs' father was not a 
party. It was nob obligatory upon the 
plaintiffs’ mother in that suit to have 
set out this mortgage. Unless it could 
be shown on behalf of the a)ipeUants 
that there was a duty in tl\G plaintiffs’ 
mother to have set out tiiis juortgage 
either herself or through her a .out who 
looked after the proceedings in that suit 
on her behalf tho question of estoppel 
does not really arise. 

A further argument was sought to bo 
advanced with regard to tins matfcoi* 
based on the lines upon which para 7 of 
the written statement of the defendants 
was worded, namely, it was allege! that 
by reason of the conduct of the plaintiffs’ 
father in connexion with the suit to 
which I have referred the Defendant 
No. 7 was misled into purchasing the 
properties ; in other v.ords, that plain¬ 
tiffs’ father who though not a party to 
those proceedings was actually doing 
everything therein on behalf of his wife 
and ho did nob mention either in the 
proceedings or in tho sale porclaina- 
tion that there was this prior mort¬ 
gage, and by reason of his conduct 
in this respect tho Defendant Ko. 7 
was misled and be purchased un¬ 
der the idea that there was no such 
mortgage. This line of defence though 
foreshadowed in the written statement 
does not appear to have been developed 
in any of the Courts below and indeed 
there was no materials upon the record 
upon which the appellants can urge this 
contention. 

The second ground urged is to the 
effect that tho deed upon which the suit 
has been instituted has not been legally 
proved. This contention is based upon 
the provisions of S. 68 and S. 90 of the 
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Evidence Act. It is urged on behalf of 
the ajipellants that the provisions of 
S. 68, which are mandatory, have been 
overlooked and the provisions of S. 90 
have been misapplied. The bond in 
question bears the signatures of nine at¬ 
testing witnesses all of whom, upon the 
findings of the Courts below, are dead 
with the exception of one, namely, one 
Baikunta Nath Saha. It was alleged on 
behalf of the plaintiffs that this witness 
who was alive was hostile to them, and 
it appears from the findings of the 
learned Munsif that an attempt was 
made on behalf of the plaintiffs to pro¬ 
duce the witness before the Court but 
that attempt had failed. The learned 
Judge does not appear to have recorded 
any finding with regard to the endeavours 
alleged‘to have been made by the plain¬ 
tiffs to secure the attendance of this 
witness. He has, however, observed that 
the witness was hostile to the plaintiffs. 
The Courts below in this state of the 
circumstances relied upon the presump¬ 
tion contained in S. 90 of the Evidence 
Act and has held that the document 
being more than 30 years old it should 
be presumed that it was duly executed 
by the executant and duly attested by 
the attesting witnesses. 

So far as the contention based upon 
S. 68 of the Evidence Act is concerned 
reference has been made to a decision of 
this Court in the case of Skib Chandra 
Singha v. Gour Chandra Paul (1). This 
decision, however, is of no assistance to 
the appellants inasmuch as all that has 
been said therein is that the section is 
imperative and it is not only applicable 
to cases where the attested instrument 
is the ground of action but also to cases 
where it is used in evidence for collateral 
purposes. No question arises in the 
present case as to whether the docu¬ 
ment may be used for collateral purposes 
or not. The wording of S. 68, however, 
is very clear and the provisions of the 
section seem to be mandatory. The 
section does not appear to be controlled 
by S. 90 of the Evidence Act at all. The 
mere fact that the only surviving afcbest- 
ting witness is considered hostile by the 
party does not relieve him from the duty 
of examining him as a witness and this 
has been held in the case of Tula Singh 


V. Gopal Singh (2). Nor is it enough 
that summonses and warrants had been 
issued upon the witness and the witness 
bad failed to appear ; and it has been se 
held by this Court in the case of Piyari 
Sundari Dasi v. Badha Krishna Datta 
(3). Merely taking out summons and 
warrants is not enough to comply with 
the provisions of S. 68 but the processes 
of the Co-art such as are mentioned in 
O. 16, B. 10, Civil P. C., have all got to 
be exhausted. Upon the findings of the 
learned Judge to which I have referred it 
does not appear that such processes were 
exhausted in the present case, and prima 
facie it would appear that on this ground 
the appellants are entitled to a remand. 
An affidavit has been put forward before 
us on behalf of the respondents in which 
it has been stated that the said witness 
Baikuntha Nath Saha is now drad. The 
appellants urge that no notice of this 
affidavit was given to them and, there¬ 
fore, they are not in a position to contra¬ 
dict the statement contained in that 
affidavit. As matters stand, therefore, 
the appellants seem to me entitled to re¬ 
mand. But in view of the opinion which 
I am about to express upon the other 
grounds' that have been urged in support 
of this appeal I do nob think that any 
useful purpose will be served by making 
an order for remand. 

As regards the contention based upon 
S. 90 of the Evidence Act the argument 
in substance is that the presumption 
contained in that section should not be 
given effect to in a case where the docu¬ 
ment is the basis of the title of the party 
who has sought to use it in evidence. In 
support of this contention reliance has 
been placed upon the decision of this 
Court in the case of Shyam hal Ghose v, 
Bamestoari Basu (4). In the judgment 
of this Court in that case in which the 
question arose as to whether a Will can 
be proved by means of the presumption 
under S. 90 of the Evidence Act it was 
thus said : 

If the rule were applicable to a Probate Court 
it would not be necessary to prove Wills, executed 
30 years before the death of the testator ... We 
are unable to bold, therefore, that the rule ap- , 
plies to proof of a Will in the probate Court. 
Besides, S. 90 of the Evidence Act merely says, 
that in the case of a document 30 years old the 
Court may rais e presumptions mentioned in it, 

(2) [1917] 1 P. L; J. 369=38 I. 0. 604=2-Pat ■ 

L. W. 353. 

(3) [1922] 27 C. W. N, 60 (Notes). 

(4) [1916] 23 C. L. J. 82=33 I. 0. 273. 


1 A. I. R. 1922 Cal. 160. 
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not that it must do so. Where the genuiaeness 
ot the document is for any reason doubtful it is 
open to the Court to reject it, however ancient 
it may be. 

The observafcioa of the learned Judges 
in that case to the effect that the rule 
does not apply to proof of Will in a Pro¬ 
bate Court, in my opinion, laid down more 
a rule of expediency than a hard and fast 

I rule of law. The presumption contained 
in S. 90 of the Evidence Act, no doubt, 
has always got to be applied with a good 
deal of caution ; but I am unable, in a case 
in which the presumption legitimately 
arises under that section, to hold that 
merely because it is a Will or a document 
upon which the title of the party rests 
it is not open to the Court to apply that 
presumption provided, of course, that the 
case is a fit and proper one for the appli¬ 
cation of the presumption. No authority 
has been cited before us which goes the 
length of asserting this proposition that 
•this presumption is not applicable to the 
case of a document which forms the 
foundation of the party’s title. On 
the other hand there are numerous 
cases in the books in which the pre¬ 
sumption has been applied to cases 
of such documents. In the case of 
Skafiq-un-nissa v. Shaban Ali Khan (5) 
the Judicial Committee had occasion to 
consider the provisions of S. 90 of the 
Evidence Act and their Lordships then 
pointed out that “ what is meant by the 
Court may presume a document to be 
genuine” is shown by S. 1 of the Act 
which is in these terms : 

Whenever it is provided by this Acti that the 
Court may presume a fact it may either record 
such fact as proved, unless and until it is dis¬ 
proved or may call for proof of it. 

In several decisions of this Court 
amongst which reference may bo made to 
the cases of Trailokia Nath Nundi v. 
Shurno Churn Goni (6) and Govinda 
Sozra v, Protap Narain Mukhopadhya 
(7) this presumption has been applied to 
documents upon which the title of one 
or other of the parties rested and it would 
be pertinent to quote the observations ot 
Mr. Justice Hill in the last of those two 

cases. He observed thus in that case : 

If there are reasonable grounda.for.auapecting its 
genuineness, and the party relying upon it fails 
to satisfy the Court of its due exeontioi there 
ou end of it. But if no such grouuls exist and 
i t eatis&as the oonditiona pr egoribad by 8. 90 of 

(6) [1004] 516 AU 681=811. A. 217=8 Bar. 674 

, , 4P. 0.). 

(6) [1866] 11 OaU 689. 

<7} [1902] 29 Gal. 740. 


the Indian Evidence Act, then proof of execu¬ 
tion is dispensed with and it is to be dealt with 
on the same footing as any other genuine instru¬ 
ment When.the genuineness of a document 

purporting to be an ancient document is put in 
issue, it appears to have been sometimes thought 
that any presumption in its favour is thereby 
excluded. But this would be to deprive the party 
producing it of the benefit of the presumption 
precisely in the circumstances in which he 
most stands in need of its aid. 

I am, therefore, of opinion that regard¬ 
less of the question as to whether the 
document in question forms the founda¬ 
tion of the party’s right or whether it 
was sought to be used as a piece of evi-j 
dence the Court may, in a proper case: 
rely upon the presumption contained in| 
S. 90 of the evidence Act. Having regard 
to the facts of the present case to which 
I have already referred it cannot be said 
that the Courts below were wrong in 
relying upon the said presumption. 

The third and fourth grounds urged on 
behalf of the appellants may be taken up 
together, for they are really contentions 
which have been put forward on behalf 
of the Defendant No. 7. It has been said 
that a proper issue should have boon 
framed as to whether Defendant No. 7 
was the benamidar for tlie other defen¬ 
dants, that the Court below was wrong in 
excluding evidence which had been ad¬ 
duced on behalf of Defendant No. 7 in 
order to prove that ho was not the 
benamidar; and that the said Defen¬ 
dant No. 7 had acquired a title by the 
advev.so possession in respect of the mort¬ 
gaged properties which would bo suffi¬ 
cient to enable him to resist the plaintiffs’ 
claim. I arn of opinion that the question 
as to whether the Defendant No. 7 is the 
benamidar for the other defendants is a 
question of very minor importance in the 
present case. I do not see that any 
attempt was made on behalf of the De¬ 
fendant No. 7 at the time when the 
issues were framed to raise a distinct issue 
on this question and having regard to the 
findings of the learned Judge to tlie eff ect 
that it was an admitted fact that not¬ 
withstanding the purchase by the 
Defendant No. 7 the other defendants are 
still in possession of the mortgaged pro¬ 
perties. I am unable to find that there is 
any valid ground of complaint on the 
part of Defendant No. 7 in the present 
appeal. 

The next ground relates to the ques¬ 
tion of limitation. It is based upon the 
supposition that Art. 75 of the Limi- 




106 Calcutta Mohan Singh v. Panchanan 1927 


tation Act applies to the case and that 
the plaintiffs must take recourse to S. 20 
of the Limitation Act to save limitation. 
For the plaintiffs, in my opinion, it is not 
necessary to rely at all upon S. 20. If they 
can show that the instalments that were 
overdue had been really paid by the 
defendants and accepted by them and 
that there was waiver by such payment 
they are perfectly competent to sue for 
recovery of the instalments due for the 
years 1316 and 1317. This payment may 
be proved in the same way as any other 
fact to be proved in the case. In this the 
plaintiffs have succeeded according to 
the findings of the learned Judge, The 
learned Judge has observed in his judg¬ 
ment that 

There is no good reason to discredit the evi¬ 
dence of payment of overdue instalments. I 
accept the evidence of payments and hold that 
both parties waived the default. 

Independently, therefore, of the pro¬ 
visions of S. 2(3 of the Limitation Act 
and the endorsements of payments which 
are to be found on the back of the docu¬ 
ment the payments of the overdue instal¬ 
ments and the receipts thereof by the 
plaintiffs have been proved in the case. 
This contention also of the appellants, 
therefore, fails. 

The last contention urged is to the 
effect that by reason of the provisions of 
the Usurious Loans Act it should be held 
timt the transaction was one which 
should not bo given effect to by the 
Court.^ This argument overlooks the 
provisions of S. 2 of the Act which 
makes that Act inapplicable to the trans¬ 
action in question. 

The result then is that the appellants 
are not entitled to succeed upon any of 
their contentions excepting the one based 
upon S. 68 of the Act to which I have 
referred. Now the position is this. If 
the case goes back and if the witness who 
has not been examined is still alive he 
will be examined in this case. If he 
gives evidence against the plaintiffs the 
Court will be entitled to rely upon S. 90 
of the Evidence Act because the plaintiffs’ 
case all along has been that the witness 
is hostile. If he deposes in favour of the 
plaintiffs the plaintiffs’ case will gain 
additional strength. The result, there¬ 
fore, would be that no difference would 
arise by reason of the examination of the 


said witness if he is alive. In the result, 
therefore, in my opinion, the appeal fails 
and must be dismissed with costs. 
Greaves, J. —I agree. 

Appeal dismissed. 
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Suhrawardy and Page, JJ. 

Mohan Singh Chowdhuri and others — 
Plaintiffs—Appellants. 

V. 

Panchanan Sadhukhan and others — 
Defendants—Respondents. 

Appeal No. 2718 of 1923, Decided on 
1st April 1926, from the appellate decree 
of the Addl. Dist. J., Hooghly. D/- 16th 
May 1923. 

❖ Civil P. C., S, 47 and 0. 21—" All qius-^ 
tions arising between the parties ” in 8. 47- 
means questions relating to or affecting parties — 
Question whether the sale passed any interest in 
the property should be decided in execution — 
Questions that ought to have been raised in execu¬ 
tion cannoi be raised even in defence. 

The words “ all questions arising between tha 
parties to the suit ” in S. 47 do not mean all 
questions which were actually raised in the- 
execution proceedings. The words mean that 
the questions must be such as would relate to or 
aflect Ihe rights of parties to the suit. [P 109 Orll 

The intention underlying S. 47 aud 0. 21 is" 
that all qaestions arising between the parties ta 
the suit or their representatives in interest relat' 
ing to the execution, discharge or satisfaction of 
the decree should be determined in the proceed¬ 
ings in which the decree was passed. If a party 
to the suit or his representatives desire to raise 
an issue which falls within S 47, such as whe¬ 
ther the sale ought to he set aside on the ground 
of irregularity or fraud as provided in 0. 21, 
R. 90, or whether the property sold was liable to 
attachment in execution of the decree, they must 
do so in the course of the execution proceedings 
as provided in the Code and not otherwise. A 
stranger auction-purchaser alter the sale has 
become absolute aud a sale certificate has been 
granted, ought not to be left in doubt as to whe¬ 
ther the parties or'their representatives intend in. 
the future to attack the sale in further or other 
proceedings. [P 108 0 IJ 

In like manner the parties or their represen¬ 
tatives are also precluded from raising sueb 
issues, as ought to have been raised in. the exe¬ 
cution proceedings, by way of defence in any 
proceedings other than those for which provisioa 
is made in the Code ; (Case Law referred <o.) 

[P 103 C. 21 

Barnashi Basi Mukerjee —for Appel¬ 
lants. 

Brafa Lai Chakravai’tit Apurha 
Charan Mukerjee and Durga Charan Bov 
Chowdhury —for Respondents. 
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Page, J. —This appeal raises an in- 
teresting question of practice. The 
plaintiffs-appellants are members of a 
Hindu family governed by the Mifcak- 
shara law. Bam Singh Gbowdhuri died 
some time before 1888, leaving him sur¬ 
viving a Vvidow Rup Knmari and an only 
son Mohan Singh Ohowdhuri, since 
deceased. The male plaintiffs are the 
adult sons of Mohan Singh, and the two 
minor sons are represented by the plain¬ 
tiff Bani Kumari their mother and 
natural guardian. In 1888 as the result 
•f a partition suit a certain tank which is 
the subject matter of these proceedings 
remained the joint property of the mem¬ 
bers of the family, but was divided into 
specified shares of which the plaintiffs 
received a 4/5uh share and Rup Kumari 
l/5th share. In 1898 Sib Gopal Banerji 
obtained a personal decree for money 
lent against Rup Kumari. In 1904 
Rnp Kumari died. In 1905 proceed¬ 
ings in execution of this decree were 
taken by Sib Gopal, the decree-holder, 
and in the course of these proceedings the 
plaintiffs were brought on the record as 
the legal representatives of Rup Kumari. 
On the 14th February 1906 Rup Knmari’s 
l/5th share of the tank was sold in execu¬ 
tion of the decree, and was purchased by 
Gokul Das Khetry, who is a defendant- 
respondent in the present appeal. The 
other defendanfcs-respondents are the 
heirs and legal representatives of Rasik 
Lai Sadhukhan who was the tenant of 
the tank. On the lOfch July 1906 Rani 
Kumari applied under 0. 21, R. 90, for an 
order setbin.'r aside the sale on the ground 
•f irregularity in publishing the sale 
proclamation, but the application was 
rejected, and an appeal from the order 
was dismissed. 

On the 14th May 1919 the present 
suit was instituted, and the plaintiffs 
prayed for a declaration that Gokul Das 
Khetry did not obtain any interest in the 
tank by purchasing Rup Kumari’s l/5th 
ehare therein at the execution sale inas¬ 
much as Rup Kumari possessed only a 
life interest in the tank, and that at the 
time of the sale that interest had come 
to an end. As against the other defen¬ 
dants the plaintiffs claimed arrears of 
rent. The trial Court dismissed the suit 
in its entirety, but the lower appellate 
Oourt allowed the plaintiffs’ claim to the 
nxteat oi 4/5tb8 of the rent in arrear, and 
in other respects dismissed the appeal. 


As regards the plaintiffs’ prayor for a 
declaration that no estate or interest in 
the said tank passed to defendant Gokul 
Das Khetry on the sale it v.'as urged on 
behalf of the defendants-respondonts that 
this cause of action is res judicata, and is 
also barred by reason of S. 47 of the Civil 
P. G. In my opinion the claim is not 
barred by res judicata as it was not neces¬ 
sary or material for the determination of 
the previous suit that the Court should 
have decided the question in issue in the 
present suit. I am clearly of opinion, 
however, that the plaintiffs’ cause of 
action except in respect of the claim for 
rent in arrear is barred by reason of 
S. 47 of the Code. Under S. 47 (l) it is 
provided that all questions arising bet¬ 
ween the parties to the suit in which the 
decree was passed, or their representatives, 
and relating to the execution, discharge 
or satisfaction of the decree shall he 
determined by the Court executing the 
decree and not by a separate suit. 

Kow it is n )t opc;i to doubt or contro¬ 
versy that the plaintiffs who were 
brought upon the record after the decree 
was passed as the heirs and legal repre¬ 
sentatives of Rup Kumari vrere the re¬ 
presentatives of Pviip Kumari within 
S. 47, or that the question whether any 
interest in the tank passed on the .sale 
was a question relating to the execution, 
discharge or satisfaction of the decree. 
Kailash Chandra Tarapdar v. (Joiml 
Chandra Poddar (l). It is equally dear 
that the plaintiffs had an opportunity of 
raising thi.s question in the execution 
proceedings, but refrained from so doing. 
In these circumstances, I am of opinion 
that the plaintiffs’ suit except as to the 
claim for arrears of rent is barred by 
reason of S. 47 of the Code. I re-jpeot- 
fiilly agree with the 11 Bench of tbe 
Allal abad High Court in thinking that: 

If there are qu-.-stions of this nature, and 
which properly arise betweCJi the partic.s or their 
represeut.itives they must be determined by 
order cf the Court executing the decree, and not 
by separate suit; aud the provision disallowing .a 
separate suit to determine those questious applies 
not only to prohibit a suit between parties .and 
their representatives but also a suit by a party 
or his representatives against an .auction-pur- 
chaser in execution of tbe decree, the object of 
which is to deteruiiue a question which properly 
arises between parties or their represeutativas aud 
relates to the execution, discharge or satisfaction 
of the decree. If the question be of this nature, 
it is one which by 6. 244 (now S. 47) must be 
dete rmined by order of the Court executing the 

^ (1) A. I. R. 1920 Cal. 7^8 (F. 13.). 
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decree and not by separate suit; and it is. im¬ 
material whether the party did or did not raise 
it prior to the auction sale at the time of execu¬ 
tion. If he did not, ho lost the remedy which 
the Legislature has provided. 

See Basil Bam v. Fattii (2); also Piui' 
clianun v. Bahia (3), Prosunno Coomar 
Sanyal v. Kasi Das Sanyal (4), Dwarka 
Nath Pal v. Tarini Sankar Bay (5), 
Ganapathy Mudaliar v. Krishnama- 
chariar (6), Khitish Chandra Banerjee v. 
Thako Mani Debt (7), Seth Chand Mai v. 
Darga Dei (8), Gokul Sing v. Kisan 
Singh (9), Nadamuni v. Vcerahhadra 
Pillai (10). The appellants contend, 
however, that as their claim in the pre¬ 
sent suit is brought against a stranger* 
Auction-purahaser, who is neither a party 
to the suit nor the representative of a 
-party, S. 47 can have no application to 
the present proceedings. The answer to 
that contention is that the’Legislature by 
enacting S. 47 and O. 21 of the Code in¬ 
tended and provided that all questions 
arising between the parties to the suit or 
their representatives in interest relating 
to the execution, discharge or satisfaction 
of the decree should be determined in the 
proceedings in which the decree was 
passed. If a party to the suit or his 
representatives desire to raise an issue 
which falls within S. 47, such as whether 
the sale ought to be set aside on the 
ground of irregularity or fraud as pro¬ 
vided in 0. 21, K. 90, or whether the 
property sold was liable to attachment in 
execution of the decree, they must do so 
in the course of the execution proceed¬ 
ings as provided in the Code and not 
.otherwise. A stranger-auction-purchaser, 
after the sale has become absolute and a 
sale certificate has been granted, ought 
not to be left in doubt as to whether the 
parties or their representatives intend in 
the future to attack the sale in further 
or other proceedings. 

(2) (188C] 8 All. 146-(1886) A. W. N, 87 
(F. B.). 

(3) [1890] 17 Cal. 711 (P. B.). 

(4) [1892] 19 Cal. C83=19 I. A. 166=6 Sar. 
209 (P. C.). 

(o) [1907] .34 Cal. 199=5 C. L. J. 294=11 
C. W. N. 513. 

(G) [1918] 41 Mad. 403=44 I. C. 855=45 I. A. 
54 (P. C.). 

(7) [1918] 27 C. L. J. 572=47 I. C. 458. 

(8) [1690] 12 All. 313=(1890) A. W. N. 137 
(F. B.). 

(9) [1910] 34 Bom. 546=7 I. C. 457=12 Bom. 
L. R. 539. 

KIO) [1910] 34 Jlad. 417=21 M. L. J. 928=8 
I. C. 429=(1910) BI. W. N. 662. 


If a party to the suit or his. represen¬ 
tatives in interest refrain from raising a 
question which falls within the ambit 
of S. 47 and elect to stand by and d# 
nothing while property alleged to belong 
to the judgment-debtor is attached and 
sold in execution of the decree, such per¬ 
sons are not to be permitted thereafter to 
canvass such questions in other proceed¬ 
ings, or to harass the auction-purchaser 
by launching a separate suit against him 
in which the sale is attacked upon some 
ground which could and ought to have 
been raised in the execution proceedings 
and which falls within S. 47 of the Code. 
In like manner the parties or their re¬ 
presentatives are also precluded from 
raising such issues by way of defence in 
any proceedings other than those for 
which provision is made in the Code : see 
Gokul Singh v. Kisan Singh (9), Mayan 
Lai V. Doshi Mulji (11), and Amir Bai v. 
Basdeo Singh (12) upon which the learned 
pleaders for the appellants relied do not 
support the appellants’ contention, for in 
each of those cases the judgment-debtors 
applied to the Court to set aside the sale 
under S. 310A of the Code of 1882 (now 
O. 21, E. 89), and thus the question to be 
determined upon the application arose 
solely between the judgment-debtor and 
the auction purchaser, for it matters not 
to the decree-holder whether he receives 
payment of the sum due to him under the 
decree from the judgment-debtor or from 
the auction-purchaser. For these reasons, 
in my opinion, the plaintiffs’ claim te 
the declaration for which they pray is 
barred by S. 47. Further, the Court is 
not entitled now to treat the present suit 
as an application under S. 47, for such 
an application would be barred by 
limitation : Lalman Das v. Jagannath 
Singh (13); Satish Chandra v. Nishi 
Chandra (14). 

As regards the claim for arrears of rent, 
the plaintiffs-appeliants contend that 
they are entitled to interest upon the 
sum awarded to them and the costs of 
that issue, but, in my opinion, in the 
circumstances the order of the learned- 
District ^ Judge refusing the plaintiffs 
such relief ought not to be disturbed. 
The result is that the appeal fails, and 

must be dismissed with costs. 

. - . . --^ 

(11) [1901] 25 Bom. 631. 

(12) [1906 5 C. L. J. 204. 

(13) [1900] 22 All. 376=(1900) A. W. N. 129. 

(14) 1920] 46 Cal. 975=54 I. 0. 431, 
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Suhrawardy. J.— I agree. I wish to 
express my surprise at the strenuousness 
with which it was argued that the words 
“ all questions arising between the parties 
to the suit ” in S. 47 of the Code must 
mean all questions which were actually 
raised in the execution proceedings. I do 
not think that those words should he 
interpreted in that way. What I under* 
stand by those words is that the ques¬ 
tions must be such as would relate to or 
affect the rights of parties to the suit. 
Otherwise, if we accept the conten¬ 
tion of the appellant, the result will 
be that by not raising a particular 
question in the execution proceedings a 
party will thereby retain the right to 
bring a separate suit in order to agitate 
that question. As has been pointed out 
by the Privy Council in several cases, 
proceedings under S. 244 of the Code of 

1882 (corresponding to S. 47 of the Code 

of 1908) were intended to dispose ex¬ 
peditiously of all questions arising relat¬ 
ing to execution. On other points I 
agree with tlie judgment of my learned 
brother. 

Appeal dismissed. 
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Cuming and Page. JJ. 

Satish Ghandra Bandopadhya and 
others Defendants—Appellants. 

V. - 

Hasem Ali Kazi and others —Plain* 
tiffs and Defendants—Respondents. 

Appeal No. 171 of 1924, Decided on 
JlOth March 1926, from the appellate 
decree of the 1st Sub-J., Bakargani, 
D/- 13th September 1923. 

Bengal Tenancy Act, Sch. 3, Art. 3—Landlord 
purchasing the holding at sale in execution of 
rent decree inoperative against the tenant — 
Dispossession by lar.dlord—iCuming, J., contra 
Page, J .)— Art, 3 does not apply. 

Per Cuming, special law of limitation 

which largely curtails the ordinary rights of the 
subject by reducing the period of limitation 
within which he can come to enforce his rights, 
recites to be moat strictly construed. Art. 8, 
Boh. 8, can only apply when the landlord dis¬ 
possesses his tenant in the capacity of landlord. 

When the dispossession is by the landlord in 
hii capacity of aontion-purchaser, the article does 
not apply : A.I.N. 1994 Cal. 629, Diss. from. 

[P 111, 0 9] 


Per Page, J .—Where the relationship of land¬ 
lord and tenant exists at the time of dispos.ses- 
sion, in what capacity the landlord disposso.s.ses 
the tenant, is immaterial and Art. 3, Sch. 3 will 
apply : A. I. B. 192‘1 CaL 623, Poll. [P 113, C 1] 

Jotindra Nath Samjal and Sioresh 
Chandra Talukdai —for Appellants. 

Brojendra Nath Ghattcrji and Henien- 
dra Chandra Sen —for Respondents. 

Cuming, J. —In the suit o it of which 
this appeal has arisen the plaintiffs who 
are the respondents in the present appeal 
sought to recover po533ssion after declara¬ 
tion of title of certain plots of land in 
karsha interest. Their case was tliat 
they with others held a karsha interest 
in the land under Defendants Nos. 1 and 
2. The Defendants Nos. 1 and 2 brought 
a rent suit and obtained a decree ex parte 
in a suit for rent No. 96L of 1911, and-in 
execution of the decree p.irclia ed the 
property. The plaintiffs were made par¬ 
ties to the suit l)ut they wore minors and 
were not properly represented. On 
Novemher 14, 1017, the plaintiffs were 
fined for cutting away the paddy grown 
on the land on tlio ground tba'; it had 
been grown by the Defendants No^. 1 and 
2 and after this Defendants No. 1 and 
2 dispossessed plaintiff's and their co¬ 
sharers. Plaintiffs’ case is that not being 
properly represented in tho Suit No. 9Gl 
of 1914 their interest did not pass. 
Hence this suit. 

The case of the Defendants Nos. 1 and 
2 was that the minors were properly 
represented and the suit was barred by 
the sp-'cial limitation of Art. 3, Sch, 3, 
Bengal Tenancy Act. The trial Court 
found that the minors were not ju-oporly 
represented in tlie Rent Suit No. 961 of 
1914 and so their title did not pass by 
the sale. That Defendants Nos. 1 and 2 
took symbolical possession on 2oth De¬ 
cember as purcbasii’s at the auction sale 
and they actually dispossessed the plain¬ 
tiffs some time before November 1916, 
that the special rule of limitation applied 
and so the suit was barred by limitation. 
The plaintiffs appealed to the District 
Court. That Court held that by taking 
delivery of possession on December 25 
1915, the Defendants Nos. 1 and 2 dis¬ 
possessed the plaintiffs, but that as they 
did this in their capacity of auction- 
purchasers the special rule of limitation 
under Act. 3, Sch. 3 did not apply and 
hence decreed the suit. 
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The (luestion which has now been 
raised on appeal is what is the period of 
limitation which applies. 

Tho defendants contend that the dis¬ 
possession was by the landlord and being 
more than two years before the date of 
suit, viz., December 1915, the suit 
being brought on 25th July I9l9, the 
suit is barred by limitation. They fur¬ 
ther contend on the strength of certain 
decisions that it is immaterial that the 
defendants were also auction-purchasers. 
As the defendant had also the capacity 
of a landlord the dispossession must be 
<jonsidGved to be by the landlord. They 
contend that if the plaintiffs were not 
bound by the decree in Suit No. 961 they 
are still tenants of the Defendants Nos. 1 
and 2 and hence the dispossession must 
be considered to be by the landlord. The 
sheet anchor of their argument is the 
case of Redar Nath Bis’i-'as v. Kamini 
Sundari Dassjja (l), a decision to which 
one of us was a party. The plaintiffs, 
on the other hand, contend that the 
dual capacity of landlord and auction- 
purchaser must be kept distinct. That 
the dispossession was by the landlord in 
his capacity of auction-purchaser and 
hence the special rule of limitation pro¬ 
vided by Art. 3, Sch. 3, has no applica¬ 
tion and the ordinary 12 years' rule ap¬ 
plies. Their sheet anchor is the cases of 
Haran Chandra Barai v. H-iri Charan 
Barai (2) and Ram Kinkar Tewari y. 
Bthiti Ram Panja (3). Now the first 
point to be decided is when were the 
plaintiffs actually dispossessed and by 
whom and in what capacity. 

The lower appellate Court finds that 
the plaintiffs were dispossessed by the 
Defendants Nos. 1 and 2 as auction- 
purchasers on 25th December 1915, when 
the auction-purchaser took possession 
through the Court. It is nob specifically 
stated that there was then any actual 
ouster or finding that there was actual 
dispossession, that is to say, the eviction 
of the jolaintiffs from the land. 

The trial Court finds that there was 
actual ouster some time before November 
2, 1916, by Defendants Nos. 1 and 2. He 
does not find in what capacity the actual 
ouster was. 

The lower appellate Court finds that 
possession was taken through the Court 

(1) a. I. R. 1924 Cal. 623. 

42) [1921] 25 0. W. N. 102=*31 I. C. 899. 

43) [1918] 27 0. L. J. 533=46 I. C. 221. 


on the 25th December 1915, by Defen¬ 
dants Nos. 1 and 2 as auction-purchaser. 
Between this date and November 2 
1916, the actual ouster took place. 

If the possession through the Court on 
25th December 1915 was taken in the 
capacity of auction-purchaser it is reason¬ 
able to hold that any further action taken 
by Defendants Nos. 1 and 2 was in their 
capacity as auction-purchasers, for ob¬ 
viously they would have no possible 
semblance of legality to take possession 
in any other capacity and there is no 
reason to think that they changed the 
capacity. Hence we must take it that 
some time before November 2, 1916, the 
defendants as auction-purchasers took 
possession and ousted the plaintiffs. The 
point then arises whether if the Defen¬ 
dants Nos. 1 and 2 who were also the 
landlords of the plaintiffs dispossessed 
them in their capacity as auction-pur¬ 
chasers wbat period of limitation applies. 

If Art. 3, Sch. 3 applies then clearly 
the plaintiffs’ suit is time-barred. If not 
it is not time-barred. 

The defendants contend that it does. 
They rely on the case of Kedar Nath 
Biswas V. Kamini Sundari Dissya (1). 

In that case there was a certain hold¬ 
ing held by two brothers Sitanath aud 
Dwarika. Sitanath died leaving the 
plaintiff in the suit his widow, as his heir. 

Defendants Nos. 1 and 2 in that case 
were the landlords. They brought a suit 
for rent, obtained a decree and sold the 
property and puchased it themselves. 

The rent suit was brought not against 
the plaintiff but against the auction- 
purchaser, Defendant No. 4. 

It was held that this was a fraudulent 
decree. The Defendants Nos. 1 and 2 
dispossessed plaintiff in virtue of delivery 
of possession to Defendants Nos. 1 and 2 
in execution of the rent-decree. 

The learned Judges held that as the 
Defendants Nos. 1 and 2 wore at the time 
of dispossessing the plaintiff still her 
landlord, Art 3 of Sch. Ill applied. The 
learned Judges held that Art. 3 applies to 
a case where dispossession has been by a 
person who at the time of th& disposses¬ 
sion, in whatever way the dispossession 
might take place either through a civil 
wrong or by means of criminal'force, 
occupies the position of a landlord or 
possesses the character of a landlord and 
had the capacity of a landlord; the dU- 
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possession must; be taken to have been 
effected by the landlord. 

The respondent relies on the case of 
Ram Kinkar Tewari v. Sthiti Ram 
Panja (3). In that case the landlord 
obtained a decree for rent against one 
Khefcra Nath Tewari. The judgment- 
debtor died leaving three infant sons. 
Then the decree-holder applied for execu¬ 
tion, sold the property and bought it 
himself. 

The uncle of the minors applied to set 
aside the sale. The District Judge found 
that as the infants had not come within 
two years their title had been extinguished 
junder Art. 3, Sch. 3, and he refused to 
cancel the same. 

Mukerji, J., held that Art. 3, Sch. 3, 
bad no application because when a land¬ 
lord in execution of a decree for rent puts 
the holding to sale and purchases it him¬ 
self and obtains delivery of possession 
through the Court such dispossession of 
the tenant is not dispossession within the 
meaning of Art. 3, Sch. 3. The same 
view is taken in the case of Kamal Dhari 
Thakur v. Ramestoar Singh Bahadur (4), 
with reference to page 818, left hand 
column. See also the case of Broj'o 
Kishore Mahapatra v. Saraswati Dassi 
(5), with special reference to the remark 
of Banorji, J., at page 335. 

The learned Judge remarks : 

I would, however, observe, Chat if the article, 
applies, as I think it does, only to suits as bat* 
ween landlord and tenant it would not be right 
to hold that it is applicable to a suit where the 
dispossession is by the defendant acting, not as 
landlord, but expressly, in a difierent capacity, 
vi*,, that of auction-purchaser of the right, title 
and interest of a tenant at a sale held in execu¬ 
tion of a rent-decree obtained by him as a co- 
sharer loudlord. 

The learned Judge followed the case of 
Abhoy Charn Mookerjee v. Sheik Titu (6), 
where it was held that the special limita¬ 
tion of Art. 3. Sch. 3, Bengal Tenancy 
Act, did nob apply where a tenant is dis¬ 
possessed from the holding by his land¬ 
lord not as a landlord but as a repre- 
aontabive of the person whose right, title 
•od interest he has purchased. We have 
clearly, therefore, conflicting decisions. 
The case of Kedar Nath Biswai v. 
Kamini Sundari Danya (1) is an 
authority for the proposition that if the 
^ationsbip of landlord and tenant exists 
between t he parties at the time of dis. 

U\ [1918] 17 0. W. N. 817=19 I. 0. 645. 

(A) hOOll 6 0. W. K. 333. 

, (A) [18973 3 0. Vr. N. 175. 
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po5se33iou it is immatenal in what capa¬ 
city the landlord took possession. The 
dispossession is to be considered as being 
by the landlord as such and Art. 3, Sch. 
3, applies. 

The other cases hold that the decid¬ 
ing factor is in what capacity the dis- 
possesion is effected, and if the disposses¬ 
sion is by the landlord in his capacity 
as auction-purchaser or any other capacity 
except a landlord Art. 3, Sch. 3, does 
not appl 5 ^ The question, therefore, re¬ 
quires to be considered by the Bull 
Bench, My learned brother, however, 
is of opinion that the facts as found 
would not justify a reference to a Full 
Bench and I, therefore, proceed to decide 
the appeal. Speaking for myself and 
with great respect to the learned Judges 
who have held otherwise I think the 
case of Kedar Nath Biswas v. Kamini 
Sundari Dassija (l) was wrongly decided. 
The article in question is found in the 
Bengal Tenacy Act, an Act which deals 
with relations between landlords and 
tenants and defines their respective 
rights. As the learned Chief Justice 
(Jenkins, C. J.) remarked in Rudra 
Narain v. Natabar Jana (7) : 

We recently had occasion to eiitar a protjst 
against extending the terms of the Article by 
the use of any figure of speech or metaphor. 

See elso the remarks of the same 
learned Judge in the case of Basanta 
Kumariy. Nanda Ro.m (8). Speaking for 
myself, it seems to me that a special law 
of limitation, which largely curtails the 
ordinary rights of the subject by reduc¬ 
ing the period of limitation within which 
he can come to enforce his rights from 
12 to 2 years, requires to be most strictly 
construed and my own opinion is that 
the article can only apply when the 
landlord dispossessed his tenant in the 
capacity of landlord. When he dis¬ 
possesses in any other capacity it is not a 
question between landlord and tenant 
but between the person on the land and 
the auction-purchase*. 

In the present case it has been found 
that the dispossession was by tlie land¬ 
lord in his capacity of auction-purchaser 
and in that view of the case 1 think the 
ordinary twelve years' rule applies. The 
finding of the lower appellate Court is 

(7) [1911] 41 Cal. 52=18 cT^V. N. 353=21 I. 

C. 431=18 C. L. J. 89. 

(8) [1913] 17 C. W. N. IU9=20 I. C. 350=19 
C. L. J. 83. 


112 Calcutta Satish Chandra v. Hasem Ali (Page, J.) •• 1927 


right and I would, therefore, dismiss the 
appeal. 

The re5ult is that the appeal stands 
dismissed with costs. 

Page, J. —I regret that I cannot take 
the view of this case that has found 
favour with my learned brother Cuming. 
The following salient facts were either 
found by the lower Courts or admitted 
by the parties. 

At all material times prior to the in¬ 
stitution of the present suit the relation- 
shij) of landlord and tenant existed bet¬ 
ween the parties, the plaintiffs-respond- 
ents with their co-sharers, the pro forma 
Defendants Nos. 3 and 4, holding the 
lands in dispute as kavsha tenants of the 
appellants, the Defendants Nos. 1 and 2. 
On the 30th May 1914 the defendants 
Nos. 1 and 2 brought, a suit for arrears 
of rent against all the co-sharer tenants, 
and on the lOth November, 1914, obtained 
an ex-parte decree against the plain¬ 
tiff's and Defendants Nos. 3 and 4. 
When the rent suit was instituted, 
however, the plaintiff's were minors, and 
not being duly represented in the suit 
the decree was not binding upon them, 
and as against the plaintiffs the pro¬ 
ceedings were wholly null and void. On 
the 2oth December 1915, in execution 
of the said decree the Defendants Nos. 
1 and 2 obtained through the Court 
syniholical possession of the lands in suit 
whicli up till that date admittedly had 
been in the possession of the plaintiffs 
and their co-sharers. 

It is common ground that the plain¬ 
tiffs have been in possession of the lands 
within 12 years prior to the present pro¬ 
ceeding, and the trial Court found that 
at the date when the plaintiffs filed the 
jn’esent suit the Defendants Nos. 1 and 2 
were in possession through their tenants 
the Defendants Nos. 5 to 7, who ai‘e in 
actual possession of the lands. The 
lower Courts, however, are not in agree¬ 
ment as to the date upon which the 
Defendants Nos. 1 and 2 dispossessed the 
plaintiff's ; the trial Court holding that 
the 

plaintiffs were ' dispossessed by the landlords 
some time btsfore the disposal of the criminal 
case viz., some time before 2nd November 1916 ; 

The lower appellate Court, on the 

other hand, being of opinion that 

there is absolutely no room for doubt that 
the defendants have dispossessed the plaintiffs 
by the delivery of possession on 25th December 
1915. 


As I apprehend the matter, however, 
it is immaterial which date is taken ; for> 
in my opinion, in either event the plain¬ 
tiffs’ suit must fail. 

Now, if the only form of possession 
which the defendants obtained was that 
which they received when symbolical 
possession of the lands in suit was given 
to them by the Court on 25th December 
1915, the defendants cannot be held to 
have dispossessed the plaintiffs ; for, as 
against the plaintiffs who were not duly 
impleaded and were not bound by the pro¬ 
ceedings in the rent suit, symbolical posses¬ 
sion is no possession at all : Juggolu^idhu 
Mukerjee v. Ram Chunder Bysack (9); 
Runjit Singh v. Bnmoari Lai Sahu (10); 
Jiiggobundhn Mitter v. PurnananS 
Gossxmi (11); Radha Krishna Ghanderji 
V. Ram Bahadur (12) ; and Peary Mohan- 
Makhcrjee v. Aritnodoy Ghose (13).] 
Inasmuch, therefore, as upon that hypo¬ 
thesis the Defendants Nos. 1 and 2 can¬ 
not be regarded as having dispossessed 
the plaintiffs, the plaintiffs’ claim to 
recover possession against Defendants 
Nos. 1 and 2 must fail. It is further to- 
be observed that as against Defendants- 
Nos. 5—7 who, as the trial Court held, 
are in actual possesssion, no relief was- 
claimed in the plaint, and the trial Court 
rejected an application by the plaintiffs 
to amend the plaint by adding a prayer for 
suitable relief against these defendants.; 
On the other hand, if it is open to this 
Court, having regard to the decision of 
the lower appellate Court upon the 
question whether actual dispossession^ 
was effected, to accept and proceed upon, 
the finding of fact by the trial Court that- 
the plaintiffs were actually dispossessed 
by the landlords, the Defendants Nfis- 
1 and 2, some time before the 2nd Novem¬ 
ber 1916, I am of opinion, that the plain" 
tiffs’ suit which was brought on 25tb 
July 1919, is barred by Sch. 3, Art 3 
of the Bengal Tenancy Aob (Act 8 of 
1889, as amended). 

Article 3 provides that a suit to re¬ 
cover possession of land claimed by the- 
plaintiff as a raiyat or under-raiyat must 
he brought within two yeats from the’ 
date of dispossession. Now, the terms of 
Art. 3 are unrestrictel, and are wide 

(9) 1880] !> Oal. 584=5 0, L..R. 643 (P. B.). 

(10) [1884] 10 Oal. 993. 

(11) 1889] 16 Oal. 530 (P. B.). 

(12) [1918] 20 Bom. L. B. 502=16 A. L. J. 33^ 
=43 I. 0, 268=34 M. J..97 (P. 0.).«.. 

(13) [1920] 25 0. W. N. 168=58 I. 0. 581. 
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enough to inclucle suits brought by 
raiyats or under-raiyats to recover pos¬ 
session of land from any person who has 
dispossessed tbein whoever he may be. 
Having regard to the preamble of the 
Act, however, and the intention of the 
Legislature to be collected from the 
terms of the enactment, it is now well 
settled that the term “dispossession” as 
used in Art. 3 means ‘'dispossession by 
the landlord,” Hudra Narain v. Nata- 
barJana{7). It follows, therefore, that 
a suit to recover possession of land after 
dispossession will not lie within the 
ambit of Sch. 3, Art. 3, unless (1) the 
plaintiff is a raiyat or under-raiyat, (2) 
the dispossession is by his landlord and (3), 
the suit is brought within two years from 
the date of dispossession. In the present 
case, however, each of these conditions is 
fulfilled, and, in my opinion, the suit is 
barred by limitation. The present suit 
appears to me to be indistinguishable 
from, and governed by, Kedar Nath 
Biswas V. Kamini Sundari Dassya (1). 
I was a party to the decision in that 
case, and I adhere to the opinion that 
I then expressed. I confess that I am 
at a loss to understand what difference 
it could make, either in that case or in 
the present one, that the landlord had 
obtained delivery of possession through 
the Court in execution of a decree by 
which the plaintiffs were not bound, 
and which as against them was a nullity 
and in no way affected the relationship 
of landlord and tenant that at all 
material times subsisted between the 
plaintiffs who were dispossessed and the 
defendants who dispossessed them. 

I should have been prepared in the cir¬ 
cumstances to let the matter rest there, 
and not to embark upon a consideration 
of the further question as to whether the 
capacity in which the landlord purported 
^ dispossess the tenant affects, the appli¬ 
cability of Sch. 3. Art, 3 or in other 
words, whether the plaintiffs must have 
been dispossessed by the landlords as such 
for the trial Court found as a fact that 
the plaintiffs were actually dispossessed 
bj the landlords some time before 2nd No¬ 
vember 1916 and there is no finding by 
^her Court that snch dispossession was 
■bi the Defendants Nos. 1 and 2 in their 
Mpaeity of aaotion-pnrchasere. My 
i jywd brother, however, upon the bypo- 
that the Defendanta Nos. 1 and 2 
they aotnally diepoe oeaoo d the 
1997 0/15 A 16 
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plaintiffs in or about 2nd November 
1916, were acting in the capacity or 
auction-purchasers and not of landlords, 
is of opinion, that Sch. 3, Art. 3, doesf 
not apply to the present suit, and in 
these circumstances I feel that I ought 
to express my own opinion on the matter. 
No doubt, there is authority to support 
the view which has commended itself 
to Cuming, J. : see Abhoy Gharan 
Mukerjee v. Sheikh Titu (6), Brojo 
Kiskore Mahapatra v. Saraswati Dassi 
(5), Mahomed Khalil v. Ilirendva Nath 
Bkattacharya (14), Kamal Dhavi Thakur 
V. Rameshwar Singh Bahadur (4) and 
Bam Rinkar Tewari v. Sthiti Ram 
Panja (3). 

The ratio decidendi of these cases ap¬ 
pears to be that where a landlord has 
purchased the holding at an auction-sale 
held in execution of a decree and has 
obtained delivery of possession through 
the Court, lie is given possession not as 
landlord, but as auction-purchaser. That, 
of cour.se, is true. But if the tenants 
who were dispossessed in this manner 
were not parties to the projeedings the 
delivery of symbolical possession to the 
landlords through the Court will not 
affect their status or their rights. On 
the other hand, if the tenants were 
parties to such proceedings, and their 
landlords obtained a decree that was 
binding upon the tenants, and the land¬ 
lords having purchased the property at 
an execution sale are given symbolical 
possession by the Court, such formal pos¬ 
session as against the tenants will ope¬ 
rate as actual possession ; and limitation 
will commence to run against tho tenants 
from the date when such symbolical pos¬ 
session was obtained. [Radha Krishna 
Chanderji w. Ram Bahadur (12)]. But 
can it be said that in such circumstances 
that the tenants have not been dispos¬ 
sessed by their landlord ? Undoubtedly, 
it was the Court that physically effected 
the dispossession, but who brought it 
about ? If the landlords had not ap¬ 
plied for the attachment and sale of the 
property would it have been sold '? 
Clearly not. In my opinion the land- 
lords*cannot evade responsibility for the 
dispossession of their tenants merely be¬ 
cause they have resorted to the process 
of the Court as a mode of effecting the 
ouster. The Court will lean against the 
recognition of snob a dual legal person- 
(14) [19073 6 C. L. J. 650. 
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-alifcyintlie psrsou who dispossesses the 
ienant. [See per Stanley, C- J-. in Bhag- 
V. Bamvari Lai ^ 

Again, if it be urged that bch. o, 
Alt. 3 o'lghb only to apply to suits in 

which the tenant has b^en disiKissessed 

hv the landlord acting in the capacity ot 
landlord and when tho^_ landlord has 
cdocted the dispossession by taking the 
law into his own hands and otherwise 
than in due course of law,” {Kamct-l 
niiari Thakiir v. Rameshwar Shigh 
Bihadiiy (4) because ot the hardslnp 

which the tenant may suffer unless a 
na'-row construction is placed upon Art. 3, 

< he answer is that no justification for 
<uch a restricted interpretation is to be 
found in the language in which Article 
couched, and to read into the Article 
words which it does not contain upon 
grounds of expediency is to legislate and 
not to administer the law. I can find 
no warrant for such a construction, and 
I agree with the view that Chamier, C.J., 
expressed as to the moaning and effect 
(;f Sch. 3, Art. 3. His Lordship 

observed that •. 

,t U couteudad that the Article applies ouly 
the raiyat has besii disiwssessed by his 
l.rullord acting as such. In fact the argument 
we.it to the length that the Article applies only 
when the hiudlord says either expressly or 
impliedly to tlie raiyat ' I am your landlord, 
you arc my touaut. You must vacate the land’ 

and then turn the raiyat out wrongfully.,I 

a n not prepared to place such a narrow coustruc* 
tioii on Art. 3. It appears to me that if it is 
i-hown that the plaintiff raiyat is in fact a 
tenant of the defendant who dispossessed him. 
in respect of the land claimed iu the suit, then 
Art. 3 applies to the suit. The object of that 
Article seems to he to provide a short period of 
limitation fora suit by a raiyat to recover a 
holding from which he has been dispossessed by 
his landlord. The reason or excuse, good, bad, 
or iiidiffcient, given ot supposed to have been 
giveu by the landlord for dispossessing his 
tenant appears to have no bearing ou the enact¬ 
ment and much confusion must ensue if the 
applicability of the enactment is made to depend 
upon such cousidetatiouSe 

Kunti Dai v. Jharu Lai Das (16) : 
Ammud'din Munshi v. Ulfat-nri'nissa 
Bibi{n),Fani Bhusan SarJear y. Palin 
Chandra Mandal ( 18 ), Satis Chandra 
Basic V. Nitti/a Gopal Haidar (19), 
Pitamber Maiiapatra v. Bhagahnt Lai 


(15} [1900] 31 kU. 82^=11. C. 416=6 •k. L. J. 
71 (F. B.). 

(16) [1917] 2 P. L. \Y. 16=401. C. 907=1017 
P. H. C. G. 247. 

(17) [1909] 13 C. W. K. 103 = 3 I. C. 31-5 = 
9 0. L. J. 131, 

(18) [1916] 21 C. W, N. 976=35 I. C, 838. 
ao) [1013] 21 C. \V. N. 078=40 I, C. 419. 


(20) . Nahhi Chandra Slaha v. Wajid 

(21) . Kedar Nath Biswas’s case (1): ‘ ■ 

In this suit the plaintiffs’ substantial 

claim is to recovev khas possession of the 
land, and the claim for a declaration 
of title to the land is merely _ aneillary 
to the claim for possession which I hold 
to be barred by limitation. ^ In my 
opinion, the Court in the exercise of its 
discretion ought not in these circum¬ 
stances to grant the plaintiffs a declara¬ 
tion of their titlo to the .property : Sree 
Narain Mitter v. Sreamntty Kishen 
Soondari Dassce (22), Strimathoo Mootkoo 
Vijia Ragoonadah Ranee Kolandaptcree 
Natchiar v. Dorasinga Tevar ,(23). 
Rampal Singh v. BaWiaddar Strtcrli [24). 
I would allow the appeal, and dismiss 
the plaintiffs’ suit with costs. 


(20) [1914] 24 I. c. 860. 

(21) [1920] 31 C. L. J. 109=58 I. C. 593=24 

C. W. N. 382. , 

(22) I. Sup. Vol. 149=U B. L. R. 171=19 
W. R. 133=3 Sftf. 203 (P. C.). 

(23) [1838] 2 I. A. 169 = 1-5 B. L. R. 83 = 23 
\V. R. 314 (P. C). 

(•24) [1903] 25 All. 1 = 29 I. A. 203 = 8 Sar. 
340 (P. e.). 
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OuiiiKG AN^D Page, JJ. 

Airs. Alice Maxed iixxd another —Peti¬ 


tioners 


V. } 

J. C. Galstaun and others — Opposite 
Parties. 

Civil Rule No. 154 of 1926, Decided on 
I8bh May 1926, from an order of the 1st 
Jub-J., 24-PergaDas, AUpur, in Title Suit 
No. 42 of 1925. 

(a) Civil P. C.. S. ll^Decre^ amended— 
Order amctiding the decree is not rewsabk- 

As an ameuded decree auparsedos the original 
decree and agaUist the ameuded decree an ap¬ 
peal lies, no revision lies against an orde# amend¬ 
ing the decree : 7 All, 276 and 411, 

■ [P116, U ij 

{b) Civil P,C.,S. 116 —Other viore appro' 
priate remedy open—No rocision 

Powers under S. 115 are discretionary and the 
High Court should nob exaroisa those poweire oi 
revision when a more appropriate Snd far tnow 
complete remedy- is open. fP y 

Naniddin Akvied and Af. Amirudden 
.dAwerf—for Petitioners. - ^ 

C. C-Biswas and. Manindta.^'Mtmar 
Bose -^for Opposite Parties. ^ 
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'fuming, J.— 'Th^ ' 'facts of the Casa 
outr of which this,rule arisen are 
these : The opposite party one J. C. 
Galstaun brought a suit in 1923 against 
the present petitioners aud certain other 
persons with regard to a certain houso 
No. 229, Lower Circular Road. The 
present petitioners who are Defendants 
Nos. 1 and 2, alone contested the suit. 
The iMtitioners were the sub-tenants of 
one Mussa Ariff Bham, who it was al¬ 
leged, was the tenant of J. C. Galstaun. 
The suit was heard and was decreed by 
Mr. Mohendra Nath Mukhuti, Subordi¬ 
nate Judge of Alipur, on the 29th June 
1925. Almost immediately after the 
decision of the suit this ofiicer was trans¬ 
ferred and the decree when drawn up 
was signed by another Judge Mr. Asu- 
tosh Pal who succeeded Mr. Mukhuti. 
The material portion of the judgment of 
Mr. Mukhuti which forms tlie conclud¬ 
ing portion of the learned Judge’s judg* 
iDiDt with which we are now concerned 
in the present Rule is as follows : 

Ordered accordiugly that the suit be decreed in 
pert with costs on contest against Defendants 
Nos. 1 and 2 and ex parte against Defendants 
Kos. 3 and 4. The defendants are directed to 
maVe oyer to the plaintiff yacant possession of 
the disputed premises in fifteen days from this 
date ; on default, the plaintifi will b« entitled to 
recover vacant possession of the same turning 
out all the dcfciidant< and all those who claim 
through him from the premises, and also to 
recover from the Defendants Nos. 1 and 2 the 
sum of Bfl. 4,263*13'4 as damages for the period 
before suit and at Bs. 334-6-0 per month from 
the date of the institution of the suit to dlst 
March 1924, and theieafter at Rs. 675 per mouth 
until recovery of possession by the plaintiff's. 
On the plaintiff’s recovery of possession the total 
amount to which he is entitled will be calcula¬ 
ted and plaintiff pay the necessary deffeit Court- 
fee. Amounts awarded as costs or damages will 
bear intsr«st at 6 per cent, per annum. 

This decree was transmitted to the 
High Court for execution on the 9tli 
July 1925, and then the plaintiffs asked 
the High Court to attach certain movo* 
able properties of the judgment-dobtor 
with a view to executing the decree. 

Defendants Nos. 1 and 2 bod mean¬ 
while noade over vacant possession to the 
plaintiff before the expiry of fifteen days 
allowed by the decree and they raised 
the objection that as they had given over 
vacant poseession* it was, therefore, no 
Itoger necrasary that there would bs any 
ffhal decree as to damages. They, there* 
dbntetided that they were not liable 
^ Ibd datna^ as they bad given over 
POSspssiciD ,within fifteen days and on 


these allegations they asked tho Subordi¬ 
nate Judge to recall the certificate 
which he had sent to the High Court. 
The learned Siibordinato Judge refused to 
recall the certificate, and on the 14fch 
August 1925, the Suborclinafco Judge 
ordered what is doacribed a final decree 
which was a decree for the aniounfc of 
damages, etc., to which the Defendants 
Nos. 1 and 2 are liable to be drawn up. 

Defendants Nos. .1 and 2 had ap¬ 
pealed to tho High Court on the Uth 
November 1925, against the preliminary 
decree so far as the quc'^tion of costs was 
concerned. 

Meanwiiile, the question of tlio at¬ 
tached moveables came U]) l>efore my 
learned brother Mr. Jusnee Buckland in 
the c.'cecntion proceedings in the High 
Court. Here again, tlio Defendants 
Nos. 1 and 2 raised the question that 
having given over vacant possession they 
were not liable for diimagos and, there¬ 
fore, tlieir property was not lialde to Ihi 
attached. This contention seems to have 
found favour witli Mr. Justice Buckland 
(vide, order August 7, 192-5). Tim 
learned Judge, however, aildvd that if it 
was intended tliat the docice liad any 
other meaning it inigliL be still open to 
have Oho matter i>ut rii^lit and that tho 
decree-holder should not ho prejudiced if 
the mistake, as the dec: os-lioldor alleged, 
in tho decree was due to an oversight in 
tho drafting and ho allowed the decreo- 
holder time to mako such an apiilication 
as lie might think fit in tho Court below. 
Tho docreo'ljoldor then filed an applica¬ 
tion before tho Subordinate Judge on thu 
3rd September 1925, asking tho learned 
Judge to amend the judgment and the 
decree of his predecessor. 

This application was presumably mado 
under S. 152 of the Civil P. C., about the 
same time the judginont-debtor applied 
on tho 27th August to the Court asking 
that Court to amend tlio final docrec and 
make it, as ho alleged, in conformity 
with the preliminary docrec and tho 
judgment. Thoso applications were dis¬ 
posed of by Mr. rjofulla Chandra Dut:. 
who had succeeded Mr. Asulo->li Pal in 
tho Court of tho particular Siibo di- 
nato Judge at Alipur and the Icameii 
Judge then apparently road over and 
coosidcred his prodoco-sor’s judgment, and 
after consideration of all thoso questions 
ho caino to tho conclusion that tho 
Judge could not have intcndocl that tho 
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plaintiff should only get damages in the 
event of the defendants not giving vaeant 
possession within fifteen days. He. 
therefore, amended the judgment of his 
predecessor holding that the word 
^ also ” must be a clerical error for in 
any event, ” and he amended the decree 
accordingly. He refused to amend the 
final decree as prayed for by the judg¬ 
ment-debtor. Against this order the 
judgment-debtor has moved this Court in 
its revisional power under S. 115 of the 
Civil P. 0. and has obtained a Rule with 
which we are now dealing. 

The learned vakil who appeared for 
the judgment-debtor has raised two 
points. First, that it is not open to one 
Judge to amend the judgment of his pre¬ 
decessor. Secondly, that the judgment 
and decree under appeal cannot be 
amended. 

I propose to deal with this Rule 
on the short ground that, in my 
opinion, on the facts stated, the 
matter does not fall within the pur¬ 
view of S. 115 of the Civil P. C. Sec¬ 
tion 115 provides that the High Court 
may call for the record of any case which 
has been decided by any Court subor¬ 
dinate to such High Court and in which 
no. appeal lies thereto. Now, in the 
present case an appeal does lie against 
the decree which has been aihended and 
the amendment of which and the amend¬ 
ment of the judgment of which are the 
Subject-matter of the present Rule. No 
doubt, against an order amending the 
decree and amending the judgment there 
is no appeal. But against the amended 
decree itself there is an appeal because 
this amended decree has now become the 
decree in suit. This is obvious, because 
it is difficult to imagine that in any suit 
there could be two decrees at the same 
time and which two decrees are conflict¬ 
ing with each other. It is clear that the 
amended decree supersedes the original 
decree and obviously against this decree, 
which is the decree in the suit an appeal 
lies. 

All the grounds which were taken and 
argued before us in this Rule could be 
taken as grounds in appeal. This is the 
view which commended itself to Oldfield, 
J.( in the case of Raghunath Das v. Raj 
Kumar (1), where the learned Judge 
pointed out that the decree as amended 
is the decree in the suit and that as an 
<1) [1886] 7 All. 276=(188^A.y^ N. 13. 


appeal lay from it no application could 
lie under S. 115. The same view was: 
taken in the case of ‘Surta v. Ganga (2) r 
There are no doubt other decisions which 
take the contrary view. I do not, how¬ 
ever, propose to deal with them nor is it 
necessary for the reasons which will be 
clear at the conclusion of my judgment. 
If we now deal with this matter in revi¬ 
sion and come to the finding that the 
Judge had no jurisdiction to amend the 
judgment and decree wa shall have to 
set aside the decree and by so doing we 
should do by way of revision what can 
be done and should be done by way of 
appeal. Even if I am wrong, in this 
view of S. 115 and the present case could 
coma within the purview of S. 116, I do 
not think that in the present case having 
regard to the facts and circumstances of 
the case it should be dealt with in 
revision. 

Our powers under S. 115 are discretion¬ 
ary and I do not think, that we should 
exercise those powers of revision when a 
more appropriate and far more completej 
remedy is open to the appellant as is in 
the present case by way of appeal against 
the amended decree. 

The Rule, therefore, stands discharged 
with costs-—five gold mohurs. 

Page, J. —I agree. There is no appeal 
from the order amending the decree in 
this suit. If the order in question, there¬ 
fore, was a separate adjudication in a 
“case,” then, in my opinion, it is within 
S. 115 of the Civil P. G., because the case 
is one in which no appeal lies to the 
High Court. I should be disposed to 
think, however, that the order in ques¬ 
tion was not a separate adjudication in a 
‘‘case” within S. 115. It appears to me 
that the order amending the decree was 
an order made in the suit, and was not a 
separate “case.” The point does not 
appear to have been decided in this 
Court, for in Nalinakskya Ghosal v- 
Mafakshar Hossain (3), the learned 
Judges merely expressed the view obiter- 
that 

the plaintifi’s remedy, if any, would seem to be 
by an application under S. 622. 

In Bombay and in Allahabad, however^ 
the High Courts have held that the High 
Court has jurisdiction to entertain an 
application by way of revision in respect 
of an order such as the one in question 

(2) [188517 All. 411=(1885) A. W, N. 88. 

(3) [1901] 28 Cal. 177=5 0. W. N. 192, 
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in this suife ; see Bai Shri Vaktuba v. 
Agarsahgji (4), Baghunath Das v. Raj 
Kumar (1), Raghunath Das v. Raj Kumar 
(5), Surta v. Oanga (2), Surta v. Ganga 
W, Hasan Shah v. Sheo Prasad (7). 

IT; is unnecessary, however, in the view 
take of this case that we should 
•express -a dehnito opinion upon this 
matter, bseause, Assuming that we possess 
jurisdiction to entertain an application 
for revision of the order amending this 
decree, in our opinion, we ought not to 
interfere with the order in the exercise 
•of the discretionary powers vested in the 
dourt under S. 115. I am of opinion that 
an appeal lies, subject to the law relating 
to limitation from the decree as am¬ 
ended —Brojo Lai Bai Ghoiodhury v. • 
Tara Prosanna BhuUacharji (8), Visva^ 
nathanChetti v. Bamanathan Chetti (9). 
It cannot be doubted also that it is more 


tho turning point was that an order under 
S. 206 being an unappealable order can be made 
the subject of the visitatorial functions of this 
Court under S. 622 of tbe Civil P. C. 

In my opinion, in the exercise of its 
discretion the Court ought not to revise 
the order amending the decree in this 
suit under S. 115, inasmuch as another 
and a more appropriate remedy is open 
to the petitioner. For these reasons, I 
agree that the Buie should be discharged 

Rule discharged. 

A. I.R. 1927 Calcutta 117 

Greaves and Mukeuji, JJ. ^ 

Panna Lai Ghose —Defendant—Appel¬ 
lant. 

V. 


conveniflot that the legality of the order 
•of amendwent should be considered when 
tbe .case 13 heard on appeal, and if the 
■remedy fey way of appeal is more ap- 
2)ropriate tb^T) the remedy by way 
revjSic^, wili'flot Interfere by 

exercising its power of revision. There 
appears to be one case, however, in which 
it is laid down that, notwithstanding 
that an appeal lies from the decree as 
amended, the Court ought to revise an 
order amending a decree —Hasan Shah 
V. Sheo Prasad (7), but the learned 
Judges in holding that 

We oonsbrdined to hold that this order is 
opaa to revision^ and not to hold that the pefci- 
uoier had hie remedy by way of appeal from the 
4imeaded decree 

expressly stated that they did so because 
^ey regarded the decision in Raghunatk 
Daas case (5), as a binding authority 
compelling them so to hold. But with 
•jU due deference in that case the Court 
aid not consider the question as to whe¬ 
ther there was another appropriate 
remedy open to the petitioner as appears 
not only from the report of the case, but 
oiBo from the observations of Mahmood, 
m Muhammad Naim'ullah Khan v. 
^hsan’^ullah Khan (10), in which his 
wdehip stated that in Surta v. Ganga 
1") and Bag hunath Das v. Raj Kumar (5) 

J}) [1907] 81 Bora. 447=9 Bom. L. R. 647, 

W L1885] 7 All. 876=(1885) A.W.N. 266, (P.B.) 

JJ) kieeS] 7 All. 876=(L883) A.W.N. 256 (P.B.) 

15 All- l‘il=(l898) A. W. N. 44. 

IS mi8 0. L. 188. 

94 Mad. 646. 

W&W] 14 All. 226=(1899) A.W.N. 14 (P.B.). 


The Adjai Coal Co. and others — Plain¬ 
tiffs—Bespondents. 

Appeal No. 2 of 1925, Decided on oOth 
April 1926, against tho original decree 
of the Sub-J., Asansolc, D - 11th Septem* 

Sf-' 

bei* 1994, 

(а) Adverse possession—Asserting ^^sscsit'ori in 
a written statement is not sufficient to show pos¬ 
session. 

An assartion in a written st iteineut that o:ia 
is in possession, in the absence of Jin 5 ’thiiig else 
cannot be regarded as actual possession of tho 
land itself which may go to constitute adverse 
possession. [P. 121, C.l] 

(б) Limitation Act^Act leaves no scope for 
equibj in the matter of limitation. 

It is wrong to import considerations of equity 
in the application of the st.ituto of limitation. 

[P. 122, C. 1] 

(c) Limitation Act, Art. 9G— Article applies 
only to cases of mistake committed in contractual 
transactions. 

Article 96 is limited in its application to cases 
of mistake committed in tr.insactioiis arising in 
the course of relations which are more or less 
contractual in character and the article in any 
event has no application to a case whore there is 
no question of mistake on the part of tho plain¬ 
tiff. [P. 123, C. 1] 

(d) Limitation Act, Art. 49 — "Conversion" 
means dishonest coyxversion ejusdem generis with 
preceding words—Cl.xim for damages for tres¬ 
pass is not covered. 

“ Conversion *’ in Art. 48 means dishonest con¬ 
version, ejusdem generi.s, with the words that 
precede it and the article, in view of the words 
in the third column, presupposes the existence 
of the property in the possession of some person. 
The claim for damages for trespass includes not 
merely damages for the unlawful entry but also 
damages for tbe mischief which the trespasser 
commits after entry on the land and therefore it 
la not covered by Art. 4B. [P. 123, C. 1] 
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(e) LimKatioii Ac\ Arts. 3!) and 40 -Cla,lm 
fi/r damges for undcrfjrouiid trespass and re’ 
vioval of coal — Arts. iO and >i0 apply—’d"' ine runs 
frotn inadvcrtenl lahlny or dcscn enj of jrauuu’ 
lent taklny. 

A claim for dainufies fi'r trespass iuul remoNal 
of coni from ;iii undcrgromid colljery is covered 
by Arts. :3'd and 4‘J aud ♦imc begins lo um from 
the inadvertent wrongful talcing or from 
covery of fraudulent takiug. IP* C. IJ 

if) Damages — Suit for damages for trespass 
and wrongful reviocal of underground coal 
Coal removed negligently — Market value of coal at 
pits' mouth less cost of carriage to the bank shcruld 
be alloiced—Value on the day when coal was re* 
dtu ed to possession sJio7tld be co7isidercd. 


Bejoy Gobinda 1 anna 6 pies. Ram Saokar 
and Ram Bishnu 1 anna 6 pies, Kbetra-’ 
mani 1 anna 6 pies and Bimala Sankav, 
Gonri Sankar and Durga Sankav 1 anna 
6 pies. Of the Chakvabavtis Sib Navain 
had a 2 annas share and Khudiram the 
remaining 2 annas. 

The patnidars subsequently refused to 
execute the mining lease and upon that 
the syndicate instituted a suit for speci- 
lie performance, being Suit No. 339 of 
1892- Certain petitions of compromise 
were filed in the said suit by which the 
nabnidars consented to have a survev and 


Where the defendant nogligontly comir^ttted .a 
trespass and removed coal from the underground 
colliery of the plaintiff and the plaintiff sued for 
darunges : 

Held : the severer rule for damages should be 
applied, namely, that the plaintiffs should be 
awarded the uiarket-value of the coal at the pit s 
mouth less onlv the cost of bringing the coal to 
bank and wot the cost of hewing, such value to 
be calculated at the time when the coal was cut 
and reduced to possession. The plaintiffs are 
entitled to interest on the amouut of damages. 

fP. 12.5, C. 1} 

(i?) Damages—Suit for — Interest. 

In an action for damages for trespass interest. 
can be allowed as damages. fP. 125, G. 1) 

P. 0 . Milter, Hishindra Nath Sircar, 
Kalisanlar Savhar and Khatjendra Nath 
Mitra —for Appellant. 

Sarat Ch. Bose, Narendra Krishna 
Basil —for Rt)S])ondent«:, 

Mukerji, J.—This appeal arises out 
a suit for damages for underground tres* 
pass committed and coal extracted by the 
Defendants Nos. 1 to 0, and for a perma¬ 
nent as well as a temporary injunction 
and for other reliefs. The facts which 
led up to the institution of the suit are 
these : 


demarcation made by a civil Court Amin 
in respect of such lands amounting to 500 
bighas in area, as would be selected by 
Ihe syndicate, out of the lands of the 
amalnamah, to have a plan made thereof 
and to grant the syndicate a mining lease 
in respect of the same ; and on the 11th 
July 1893 the Court ordered a decree to- 
bo drawn up embodying those terms. 
The civil Court Amin, who was deputed 
fco-do the work in pursuance of the above 
agresment, filed his report on the 5th 
September 1893, and on the 16th Septem¬ 
ber 1893 the Court disposed of certain 
objections to the report and drew up a 
deci'oe which boro both the dates, vis., 
llth July 1893 and 16th September 1893.. 
The decree stated that in accordance 
with the terms of the petitions of com- 
])romise the syndicate would get settle¬ 
ment from the patnidars in respect of 
500 bighas of land out of the lands in 
the schedule to the plaint as demarcated 
by the black lines in the Amin’s map, and 
further that out of the said 500 bighas of 
land 253 bighas 11 cottas was cultivated 
land and the remainder, namely, 246 bigh- 


The plaintilTs are the Adjai Coal Co., 
Ltd. Before the Company was incorpo¬ 
rated as a joint stock company with 
limited liability, some of the members 
thereof had formed a syndicate known as 
the Adjai Coal Syndicate. On the 6th 
August 1891 the syndicate obtained an 
amalnamah from the patnidars of village 
Raipur Nandi by which the latter agreed 
to grant the syndicate a mining lease in 
respect of 500 bighas of coal lands in the 
village and within certain boundaries 
and w]^on certain terms and conditions. 
The patnidars were divided into 2 groups, 
namely, the Laiks and the Chakrabartis, 
the former having a 12 annas share and 
the latter the remaining 4 annas. Of the 
Laiks Kaliprasanna had a 6 annas share, 


as 9 cottas was patit land. 

On the 20th March 1897 an amend¬ 
ment was made in the decree by inserting 
therein that the plan prepared by the 
civil Court Amin should be considered a 
part of the decree. In accoi'dance with 
the aforesaid decree, the Court, on the 
24th September 1897, executed leases in 
favour of the syndicate on behalf o! the 
patnidars Guru Prasanna Cbaki'aburty, 
the son of Sib Navain Ghakraburty (owner 
of 2 annas share), Bimala Sankar, Gouri 
Sankar and Diirga Sankar Laiks (owners 
of 1 anna 6 pies share), Bejoy Gobind 
Laik (owner of 1 anna 6 pies share). 
Ram Sankar and Ram Bishnu Laiks 
(owners of 1 anna 6 pies share) apd 
Khudiram Ghakraburty (owner of 2 annas 



Panna Lal y. Adjai Goal Co'. (Mukerji, J.) Calcutta 


share). Khetraftiani' Debi (owner of 
1 arina 6 pies sharb) havini^ died, her 
three daughters executed similar leases 
in respect of her share, two of the 
daughters ou the 9th January 1900 and 
the third daughter on the 26th February 
1900. Kali Prasanna Laik (owner of 
6 annas share) had died before the decree 
■was drawn up and certain proceedings 
took place between his sons Kristodban 
and Sudhakrishna on the one hand and 
the syndicate on tlie other, the result of 
which was that the suit in so far as it 
was against them was revived, and on the 
2l8t December 1901 a decree was passed 
from which it appears that there was a 
compromhe between the parties under 
which the syndicate had obtained leases 
from' the said Kristodhan and Sudha¬ 
krishna according to the plan of the civil 
Court Amin. This lease appears to have 
been executed on the 23 rd September 
1901 and it was in respect of the 6 annas 
share of the executants in the 500 bighas 
of land demarcated in the Amin’s maj) as 

aforesaid. 

The final decree disposing cf the suit 
in this way was drawn up and signed by 
the Subordinate Judge on the 4th Janu¬ 
ary 1902, and it was also stated therein 
that the report and the map of the civil 
Court Amin would be considered as a part 
of the decree. It should be mentioned 
here that in the meantime by an Inden¬ 
ture, dated the 30th September 1893, the 
syndicate transferred and assigned to fclie 
plaintiff company all their interest in, 
amongst others, the 500 bighas of land to 
he selected by them in accordance with 
the compromise decree which had been 
passed shortly before. 

It appears that some time before the 
23rd April 1894 the patnidars had pro¬ 
mised a%tt1ement of some coal lands to 
Dr. Badharaman Ghose, who was the 
Defendant Ko. 1 in the present suit, but 
who died some time after its institution, 
lo the course of these negotiations two 
surveys were made, the last oqo of which 
was by an Amin named Madhusudan 
Dutt who prepared a map of the land to 
be settled. As a result of these negotia¬ 
tions the patnidars granted leases to the 
iaid Badharaman Ghose and his co- 
sbarera in respect of about 74 bighas of 
Tand out of an area of 101 bighas and also 
^teapeotof their demarcated Ukheraj 

within the said area. These 
^IfiieibeaT different dates; the lease by 


Bejoy Gobinda Laik (owner of 1 amia 
G pies share) was on the lUh March 1895, 
I)y Khetramani Debi (owner of 1 anuii 
G pies share) on the 10th April 1895, by 
Ram Sankar and Ram Bishnu Laik*^ 
(owners of 1 anna 6 pies share) on the 
9th May 1895, by Kristodhan and Siidlia- 
krishna Laiks (owners of 6 annas share) 
on the 13th May 1895, by Guru Pr.tsanna 
Chakrabui'ty (owner of 2 annas share) on 
the 19fcli January 1897, and by Bimala 
Sankar, Gouri Sankar and Durga Sankar 
Laiks (owners of 1 anna 0 pies share) on 
the 27th April 1897. Khetramani's 
daughters executed a further lea«e'On her 
death on the £0th January 1899, evi¬ 
dently as there was some question as to 
whether Khetramani had only a widow’fJ 

interest in the property or not. 

\ * * * 

Khudiram Chakraburty did not execute 
a lease in respect of his 2 annas share. 
Radbaraman Ghose thereupon instituted 
Suit Ko. 114 of 1897 against Khudiram 
Chakraburty for specific performance of 
an alleged contract for granting a lease 
in lespect of his sliare. This suit was in¬ 
stituted on the 24th Miivch 1697 and it 
appears that the map prejiared l>y ti e 
Amin Madhu Sudlian Dutt was tiled with 
the plaint in this suit. The suit, how¬ 
ever, was dismissed on compromise on tlio 
1st February 1900, Khudiram Chakra* 
burty having ou the clay before executed 
a lease in favour of Radharam Ghose and 
his co-sharors on lines similar to the 
leases executed by the other co-sharers. 

On the 5th February 1901 the Kaiidi 
Coal Association, which is a firm at pre¬ 
sent constituted by the Defendants Nos. 1 
to 6 in this suit, and at that time was com¬ 
posed of Radbaraman Ghose and the i)re- 
decessors of the Defendants Nos. 2 to (>, 
commenced an action for damages for 
underground trespass alleged to have 
been committed in respect of lands ac¬ 
quired as aforesaid by R idharaman Gho.so 
and his co-sharors and for other conse¬ 
quential reliefs against a Company known 
as the Nandi Coal Company, Limited. 
This suit was Suit No. 37 of 1901. In 
this suit a pleader named Babn Rakhul 
Chandra Das, who was deputed to as¬ 
certain the boundaries of the lands of the 
Nandi Coal Association and of the Nandi 
Coal Company, Limited, surveyed the 
lands, prepared a map and field bo .k and 
also submitted a report. ^Vifch the result 
of this suit we are not concerned here. 
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In April 1901 the plaintiff company 
instituted two suits being Nos. 173 and 
174 of 1901, the former against the Nandi 
Coal Company and the patnidars and the 
latter against the Defendants Nos. 1 to 6 
in this suit or their predecessors as well 
as the patnidars, on the basis of a clause 
in the amalnamah, dated the 6th August 
1891, which provided that if any land 
other than the aforesaid 500 bighas of 
land was wanted by anybody the syndi¬ 
cate would have a preferential right to 
obtain settlement thereof if they agreed 
to pay the rent offered by such other per¬ 
son and upon the allegation that the 
patnidars had granted settlement to the 
Nandi Coal Company and to the Defen¬ 
dants in the present suit or their pre¬ 
decessors in respect of the lands of those 
two suits in contravention of the condi¬ 
tion embodied 'in the aforesaid clause. 
Suit No. 173 ended in a compromise, the 
plaintiff company giving up their right 
of pre-emption under the amalnamah, 
and Suit No. 174 was dismissed, the plain¬ 
tiff company having withdrawn their 
claim. Some controversy has arisen as 
to the exact circumstances connected with 
the withdrawal of the claim as the pre¬ 
decessors of the Defendants Nos. 1 to 6 
appear to have been ordered to pay the 
costs of the patnidars in the suit but 
I do not think it matters much, for, so far 
as our present purposes are concerned it 
may be taken that the claim of the plain¬ 
tiff company was dismissed, no per¬ 
mission having been granted to them to 
institute a fresh suit on the same cause 
of action. 


It appears, however, that in 1901 Mi 
Mitchell, the then manager of the plain 
tiff company, obtained leases from some 
if not all, of the co-sharers of the patni ii 
respect of the whole mouzah Rajpu 
Nandi with the exception of the land; 
which had been already let out tck th( 
plaintiff company, the lands in respeci 
of which Eadharaman Ghose and his co 
sharers had obtained leases and some 
other lands. On the 28th August 1911 
the Afaharajadhiraj Bahadur of Burdwar 
granted a lease of underground rights in 
all coal and fireclay in the entire mouzah 
Eajpur Nandi, except in such portion of 
the mouzah as was in the possession of 
the Nandi Coal Association. The respon¬ 
dents Alessrs. Andrew Yule & Co., it 
should be stated, are the managing agents 
of tho plaintiff company* 


The present suit was instituted by the 
plaintiff company on the 22nd Septem¬ 
ber 1919 against the defendants, who, as 
I have said, constitute.a firm carrying on 
business in coal under the name and style 
of the Nandi Coal Association. The 
plaintiffs’ allegation, shortly stated, was 
that the defendants, taking advantage of 
the fact that their lands lay contiguous 
to those of the plaintiffs, secretly, fraudu¬ 
lently and furtively trespassed into the 
plaintiffs’ underground land and extrac¬ 
ted a large-quantity of coal therefrom; 
that the Defendants manipulated their 
trespass in such a way that it was .not 
perceptible from outside and the plaintiff 
company remained unaware of the same 
until only about six months before the 
suit. In the written statement originally 
filed by the defendants various defences 
were taken, amongst which may be men¬ 
tioned the plea of limitation, the plea 
that the underground land from, which 
coal was taken lay within the defendants’ 
title and not within tho leases under 
which the plaintiff company claim, the 
plea that in any event the Defendants' 
title should prevail and other objections 
dealing with the question of the damages 
claimed. Tkvo other facts need be men¬ 
tioned here. The defendant No. 1, 
Eadbaraman Ghose, died after the written 
statement was filed as aforesaid ; and on 
his death his son Panna Lai Ghose was 
substituted in his place and he filed an 
additional written statement on the 8th 
December 1921 to. which reference will 
have to be made hereafter. Thereafter, 
on the 17th January 1922, on the applica¬ 
tion of the plaintiffs Messrs. Andrew 
Yule & Co., who, as I have said, are the 
managing agents of the plaintiff com¬ 
pany, were added as the DefeAdafat No. 7 
and they filed a written statement on the 
16fch February 1922, 

The learned Subordinate Judge gran* 
ted the plaintiffs a*decree for Es. .66,018 
as damages for the coal extracted by the 
defendants and Es. 18,223 as costs for 
constructing an artificial barrier which in 
Ins opinion was necessary to ensure the 
safety of the plaintiffs’ mines, the same 
having been endangered by the extrac¬ 
tion of coal by the Defendants Nos. 1 to 
D : the said amount of Es. 74,241, together 

and cost was decreed against 
the Defendants Nos. 1 to 6 to the extent 
of the assets of the deceased partners of 
the defendant firm, namely, the Nandi 


I 
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Coal AssooiaMon in their hands. He also 
granted the plaintiff company a decree 
tor a permanent injunction restraining 
the said defendants from committing any 
further trespass into the plaintiff com¬ 
pany's land as demarcated by the civil 
Court Amin in Suit No. 339 of 1892 and 
relayed and shown by the commissioner 
appointed in the present suit in the sur¬ 
face and underground plans prepared by 
him and he also directed the said plans 
with the field book, Part I, to form part 
of the decree. From this decree, the De¬ 
fendants Nos. 1 to 6 have preferred this 
appeal and the plaintiff company as well 
as the Defendant, No. 7 have also filed 
certain cross-objections. (After dealing 
with certain questions of fact and finding, 
them against the defendants his Lordship 
proceeded with defendants’ plea of advert 
possession and continued). As regards 
adverse possession I am not prepared to 
Ibold that assertion in a written state¬ 
ment that one is in possession, in the 
absence of anything else, can be regarded 
as actual possession of the land itself 
which may go to constitute adverse 
’possession. 

On the whole T do not find on the 
record any sufficient materials on 
which the defendants may be held to 
have acquired a title by adverse posses¬ 
sion to tbe portion of the underground 
with which we are concerned in this case. 
If in point of fact the defendants took 
coal from any particular spot within this 
portion, their possession was that of 
trespassers and must he deemed to have 
been limited to that particular spot only 
and no more. (His Lordship then dealt 
with the plea of defendants that the 
plaintiff had not acquired any title to 
the underground and deciding against 
the ^ defendants proceeded). Before 
dealing with the other questions 
that have been raised before us, it would bo 
convenient to deal with two of tbe mat¬ 
ters upon which there'haa been a good deal 
of controversy before us. They relate to 
the time when the acts of trespass took 
place and the exact character of that 
trespass. It will be convenient to deal 
with these two questions at this stage, 
because on the result of our investigation 
into these two matters will largely 
depend the solution of the other problems 
that have boon raised, ^fae learned Sub- 
JTdiaate Judge has found as a fact that 
•be eoal was extracted before 1915. 


(After examining the evidence the judg¬ 
ment proceeded). I find myself unable 
to disagree with the view which the 
learned Subordinate Judge has taken. 
In agreement with him I find that it is 
reasonable to hold that the extraction 
took place before 1915 or, to put it more 
accurately, before tbe end of that year. 
As regards the time when the acts of 
trespass began, there is hardly any data 
to go upon, but I am not prepared to hold 
that this portion of the underground was 
worked when Mr. Mitchell was the 
Receiver. It seems to me altogether 
.improbable that if it was worked at that 
time, Mr. Mitchell would not have known 
of it. It is reasonably certain therefor© 
that the acts of trespass commenced some 
time after the middle of the year 1904. 

As regards the character of the tres¬ 
pass in the plaint it was stated that'ihe 
trespass was committed fraudulently, 
secretly and furtively and the defendants 
bad carefully manipulated it in such a 
way as not to be perceptible from out¬ 
side and had taken systematic steps .to 
conceal tbe panao. Underground trespass 
must in its very nature be Secret; and 
not perceptible from outside ; but I have 
not been able to discover anything either 
in the evidence or in the circumstances 
suggesting that there was any fraud on 
the part of the defendants or that they 
had taken any steps to conceal their 
workings. The workings do not seem to 
have been carried on otherwise than in 
the usual way in which coal is worked 
in everywhere. (After dealing with evi¬ 
dence the judgment continued). The tres¬ 
pass was in my opinion inadvertent and 
I am prepared to go further and say 
that it was duo to want of reasonable 
care which the circumstances of the case 
called for, the two premises being con¬ 
tiguous ; but it was nob intentional, 
wilful and fraudulent. 

The next contention of the appellants 
relates to the question of limitation. 
The learned Subordinate Judge has ob¬ 
served in his judgment that this was a 
question about which ho expexlonced 
considerable difficulty in coming to a 
decision which would satisfy both law 
and equitable considerations. He has 
held, though not without some diffidence 
as ho has put it in his judgment, that 
Art. 96 of the Limitation Act applies to the 
case. As to the applicability of this article 
he has observed thus in bis judgment: 
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The tresp‘iS'« hi the present case appears to Pie 
to be due to mistake regarding the actual boun¬ 
dary line between the collieries of the plaintiff 
company and the dofeudauts, The trespass was 
due to inadvertence caused by mistake and con- 
fui-ion created by the circumbtauces already dis¬ 
cussed. The Art. 96 relates to relief on the 
ground of mistake. The wordings are perfectly 
general and would seem to apply equally to the 
case of mistake on the part of the plaintiff and 
the case of mistake on the part of the defendant. 

I hold that the plaintiff is entitled to get three 
years from the time when the mistake became 
known to the plaintiff. On the evidence 1 find 
that the mistake was discovered by the plaintiff 
in 1919 and not earlier. There might have been 
some suspicion before, if I should take the letter, 
Ez. P., to be genuine. But suspicion is not 
knowledge. 

He has also recorded his opinion that 
if Arfc. 86 or Art. 89 applied, as appears to 
have been urged on behalf of the defen¬ 
dants before him, the plaintiff' company 
were not entitled to take advantage of 
S. 18 of the Limitation Act. He, how¬ 
ever, appears to have been of ojiinion 
that the Coni-t was not merely a Court 
of law but of equity and good conscience, 
and that fraud was not the only cirenm- 
Ktance which would prevent the statute 
running, and that in the present case, in 
view of certain equitable considerations 
which arose in favour of the plaintiff's, 
limitation should run from the date of 
the plaintiff's’ knowledge, eveu if Art. 
86 or Art. 39 applied. 


i 

question then remains as to the article 
to be applied. .. 

To answer this question "the main re¬ 
liefs claimed by the plaintiffs have got 
to be separated. They may be taken to 
be tlireo in number: (1) Damages for 
the coal taken, (2) costs of a barrier, and 
(3) a permanent injunction restraining 
the defendants frojn overstepinng the 
boundary. So far as the last of these 
reliefs is concerned there is no period 
of limitation prescribed for it in the 
Limitation Act, and the claim is within 
time if there is a cause of action. In 
view of the facts which have been already 
found there is no quest‘on as to the pro¬ 
priety of the relief that has been granted 
under this head, and it is not necessary 
to refer to it again'. As regards the dam¬ 
ages for the coal taken, the law is well 
settled in England. The following pass- 
age giving a summary of the law may be 
usefully quoted from Lightwood on the 
Time Limit on Actions, p. 300: 

Fraud which will exclude the statute Ms fre¬ 
quently referred to as ' concealed fraud.’ It has 
always been a principle of equity that no leiigih 
of time is a bar to relief in the case of fraud, in 
the .absence of laches on the part of the per* 
son defrauded. The^e is, therefore, no room 
for the application off^jae.^tatute in the case of 
concealed fraud, so lone’ as the party defraudotl 
remains in ignorance ’m’tlVout any fault of his 
own. •tL'J 

.TnmA^ nf HAveford in Privv 


Now, as regards the dato of tho plain¬ 
tiffs’ knowledge I entirely agree with 
tho learned Subordinate Judge in holding 
that the plaintiff's were not aware of the 
trespass before 1919, and in this con¬ 
nexion I am of opinion that although I 
do not see any good reason to doubt the 
genuineness of the letter of which Ex. P 


Council in Bulli Coal Mining Companu 

Osborne {l). This, however, does nob 
imply that there must he active conceal" 
ment. lb is no more than an assertion 
that the fi*aud, which in its nature 
secret, is also undiscovered. Thus m 
case of fraudulent taking of mine¬ 
rals by underground trespass, it is 


is the copy, I do nob find that the defen¬ 
dants have proved that the said letter 
ever reached the piaintift's, a fact which 
tho plaintiffs deny, and I am also unablo 
to hold that there is any such presump¬ 
tion, either in law or in fact that, the said 
letter must have reached its destination, 
when in point of fact there is nothing to 
show that it was ever despatched. 1 am, 
however, clearl 3 ' of opinion that the 
learned Subordinate Judge was in error 
in importing considerations of equity in 
the application of such a statute as the 
statute of limitation. I agree with him 
in holding that nothing has been proved 
which may enable the plaintiff company 
to avail themselves of the provisions of 
S. 18 of the Limitation Act. The simple 


not necessary, as was suggested 1° 
Dean v. Tkwaite (2) and held in Be ‘ 
Asthy, etc., Goal Co. and Tyldeshy Coal 
Company (3), that steps should have been 
taken to conceal the fact. And although 
the mere breaking of bounds into a neigh¬ 
bour’s colliery is not to be regarded as 
fraudulent for the purpose of the statute 
—as was suggested by Mallins, Y. 0. in 
Ecclesiastical Commissioners v. N"- Bl. 
Baihoay Company (4), yet the fact that 
the taking of coal is in pursuance of a 
wilful trespass and is secret, makes the 

Tl) [1899] A.C. 351=68 L.J. P.O. 49=80 
430=15 T.L.E. 257=47 W.R 546. 

(2) [185.5] 21 Bear 621. 

(3) [1899] 80 L.T. 116. r “ 

(4) [1877 4 Cb.. D. 845=47 L.J. Cfiv 20=36 
L.T. 174. 
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of the claim foi' the coal takea 
under the law. As rogavds tlis 
not be limitqd, to six 'years ; BiiUi Coal costs for the barrier, if the claim in res* 
Mining Company v. Osborne (1). In pecfc of it is regarded as a claim fur daur 
cases of inadvertent trespass the account ages for the trespass it is equally barren 
is limited to six years ; Lhjnvi Company by the three years’ rule but it is possible 
V. Brogden (5), Hilton v. Woods (6), Trot- to take the view that bho claim might bo 
terw Maclean and Hafyes v. Bayall put forward in the shape of a prayer fo: 


taking fraudulent, and an ^ccouub will he the price 
^lirecfced of the whole coal taken and will is barred 



( 8 ). 

It is plain, therefore, that under the 
Snglish Law the limit of time runs from 
inadvertent wrongful taking and from dis¬ 
covery of fraudulent takihg. If this prin¬ 
ciple be applied to the present case in 
view of the facts found the statute would 
begin to run from the last act of trespass, 
that is to say, from the end of 1915. As 
regards the article of the Limitation Act 
applicable to the case I am of opinion 
that Art. 96 is limited in its application 
to cases of mistake committed in transac¬ 
tions arising in the course of relations 
which are more or less contractual in 
character and the article in any event has 
no.appUcation to a case where, as here, 
there is no question of mistake on the 
part of the plaintiff. Art. 36 obviously 
has no application if any other article 
applies. One of the other articles to 
which we were referred was Art. 48 bnt 
that also has no application as “ conver¬ 
sion ” therein referred to in my opiniori 
should be held to mean dishonest conver- 
|sion ejusdem generis with the words that 
precede it and the article, in view of the 
words in the third column, prestipposes 
the existence of the^pvoperty in the pos¬ 
session of some person. I'he claim for 
damages for trespass indicate not merely 
damages for the unlawful entry hub also 
damages for the mischief which the tres¬ 
passer commits after entry on the land. 
The claim in the present case is very 
much like a claim for damages for crops 
cut and carried away from the plaintiffs’ 
land and to such a claim it has been held 
by a Full Bench of this Court that Art. 
39 or Art. 49 is applicable : Mangnn Jha 
7. Dolhin Qolah Koer (9) 

Three years having already expired 
from the last act of trespass the claim 
for damages for the trespass including 

(fi) (10703 ll Bq. 188=40 L.J. Ch, 46=28 L. 
T. 618=10 W.B. 100. 

(C) [18071 4 Eq. 432=86 L..T. Ch. Oll^l.S W. 
R. 1106=16 li.T. 780. 

(7) [1879] 18 Oh. D. 674=49 I..J. Ch. 256= 
28 W.R. 244=42 L.T. 118. 

(8) [1875] 23 W.R. 090. 

(0) [1698] 36 Cal. 692=2 C.W.N. 266 [F. B.). 


a mandatory injunction calling upon the 
defendants to erect a barrier and in the 
alternative to the cost thereof. It i-- 
therefore necessary to consider the meri^-^ 
of that claim and I propose to do ??.> 
hereafter. 

The next contention of the appellaul-* 
turns upon the provisions of Act 12 ol 
1855, and the application of the rule 
actio personale moritur cum per.sona. A-^ 
far as I have been able to appreciate tbi> 
contention it is this—that Radharaniar 
Ghose and his partuers who arc now dea^' 
are the persons who committed the 
pass and as more than a year lias elap.=ed 
from the date thereof and as they are 
dead the claim is haired, and tho cause 
of action has not survived as against Ihei 
heirs and le^al representatives. Act 
of 1855 relates to those wrongs which di ’ 
nob survive to or against the execuloi-.. 
administrators or representatives of a de¬ 
ceased person, ft. 89 of tlie Prohato ami 
Administration Act and 8. 2G8 of the 
Succession Act have been referred to c' 
liehalf of the respondents as suggesiiu'. 
tliat the cause of action in a case like thi'^ 
survives. As regards the question who- 
t-lier the jdaintiffs’ claim is affected b> 
the rule actio personale moritur cum i»e:* 
sona, tlie following remarks of Bowen, li 
J., may be quoted from Phillips v. Hop-- 
fray (10) : 

The only c.ases in which apart from que-^lio;. ; 
of breach of contract, express or implied, a reme¬ 
dy for a wrongful act can be pursued .Tgainst tlrt 
estate of a deceased person who has done the act, 
appear to ns to be these in which property or th i 
proceeds or value of property belonging to anotber. 
have biea appropriated by the deceased person and 
added to hie own estate or moneys. In sneb 
cases, whatever tho original form of action, it is 
iu substance brought to recover property or its 
proceeds or value and by amendment could bo 
made such in form as well as in substance. I- 
such cases the action, though arising out of » 
wrongful act. does not die with the person. Tli; 
property or the proceeds or value which in tU' 
lifetime of the wrongdoer could have been re¬ 
covered from him, can be traced after his death 
to his assets and recaptured by the rightful 
owner there. But it is not every wrongful ac'. 
by which a wrongdoer indirectly benefits that 

(10) [X8h^ 4“Cb‘.~Dr4^=62 L.j/'clT Z 
W.R. C=49 L.T. 5. 
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falls under this head, if the beaefib does not con¬ 
sist iu the acqnisibioa of property or its proceeds 
or value. Where there is nothing among the 
assets of the deceased that i i law or in equity 
belongs to the plaintiS and the damages which 
have been doae to him are unliquidated and un¬ 
certain, the executors of a wrongdoer cannot be 
sued merely because it was worth the wrong¬ 
doer’s while to com nit the act which is com¬ 
plained of, and an indirect benefit may have been 
reined thereby. 

As long as the maxim actio personale moritur 
cum persona is preserved by the law of this 
country the line drawn is neither inconvenient 
:aor unreasonable. If every wrongful act which 
was attended consequently and indirectly with 
advantage to the wrongdoer or his pocket were 
to warrant an action against executors, it would 
be impossible to know when executors ware liable 
or not and the maxim would, in fact, become a 
anore source of litig.ation. \Vc have .'not now to 
consider the policy of the maxim. It is part of 
the law and while it is so ought not to be frit¬ 
tered away. 

So far as the claim for damages for 
trespass is concerned the estate of thg de* 

• 

•ceased partners must be presumed to have 
increased the assets of the firm of Nandi 
Coal Association and benefited the estate 
of the deceased partners, and the defen¬ 
dants as their heirs and legal representa¬ 
tives are liable to the extent of the assets 
including the assets of the firm received 
by them. As rerards the claim for the 
cost of the barrier, if it is regarded as a 
claim for damages for the negligent man¬ 
ner in which the underground was worked 
hy the deceased partners such indirect 
oonefit as may have accrued by the tortu¬ 
ous act of the deceased partners cannot, 
^ the principle laid down in Phillips v. 
Homfraij (10), be taken to have increased 
the assets and if this principle has not 
been abrogated by the provisions of the 
Probate and Administration Act and the 
Succession Act to which reference has 
been made, it is doubtful if the claim 
under this head may be enforced against 
the defendants, such as they are at pre¬ 
sent. It is not necessary, however, to pur¬ 
sue the matter further because as I have 
already stated the claim with regard to 
the barrier may not unreasonably be re¬ 
garded as ono relating to a mandatory 
injunction and in the alternative for re¬ 
covery of costs and may be enforced 
against the defendants if there is a pro¬ 
per foundation for the claim on the facts. 
(Then his Lordship proceeded to deal 
with the question of assessment of dam¬ 
ages and continued.) The rule however, 
as to assessment of damages in cases of 
this description is well settled. In the 


case of Livingstone v. The Bawyards Goal 
Co. (Ll), it was laid down that the valua 
of the coal taken must be the value of 
the coal to the person from whom it is 
taken and at the time it is taken. Lord 
Hatherley in his judgment in that case 


said that : 

if a man furtively aud in bad faith robs his 
neighbour of property and because it is uuder- 
grouad, is not for sonastime detected the Court of 
equity will punish fraud by fixing the person 
with the value of the whole of the property 
which ha has furtively taken, and making him 
no allowance in respect of what he has so done 
as would have been justly made to him if the 
parties had been working by agreement or if they 
had beau the one working and the other permit¬ 
ting the working through a mistake. 

Further on his Lordship observed 
thus : 

Each case must stand upon its own particular 
foundation in that respaot; but regard being had 
to the rule vigilantihus non dormientibus it re¬ 
quires to be oapefnlly con^ider^d in each parti¬ 
cular oase Uqw far the prinoiple is just which 
dgala with property ^uder 9ir911«??ti%nQe§ fik 
property whiou iia§ Adqulred by one person 
from anothd? without payn&dut aud by inadvert¬ 
ence. But when we ouee arrive at the fact that 
an iuadverteuce has been the cause of the mis¬ 
fortune, the simple course is to make every just 
allowance for outlay on the part of the person 
who has so ‘ acquired the property, and to give 
back to the owner so far as is possible under the 
circumstances of the case, the full value of 
th^t which cannot be restored to him in 
specie. 


The case of Livingstone v. The Baio~ 
yards Coal Company (11) was a very 
peculiar case and one singularly free from 
difficulty, for both the parties there were 
under a mistake and there was no wilful 
trespass or wilful taking of the coal and 
the defendant did nob know that what he 
was taking did not belong to him. For' 
the purpose of allowances to be made, 
fraudulent, negligent and wilful trespass, 
have often been treated on the same 
footing and only the cost of bringing to 
bank is allowed : Wood v. Morewood (12); 
Trotter v. Maclean (7) and Ecclesiastical 
Commissioners of England v. North East" 
ern Bailway Company (4). In the first 
of these cases Parke, B, directed the jury 
that if there was fraud or negligence on 
the part of the defendants they might 
give as damages under the count of 
trover the value of the coals at the time 
when they first became chattels on the 
principle laid down in Martin v- Porter 
( 13), and in the last of the'aforesaid cases 

(11) [1880J 5 A.O. 25=11 J.P. 392=1‘2 L.T. 331 
=23 W.R. 357. 

(12) 11841] 3 Q.B. 140a. 

(13) [1839] 5 M. & W. 352=2 H. & H. 70. 
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the same'measure of damages was applied 
though it ‘was a case of inadvertent work¬ 
ing. In the present ease upon the find¬ 
ings at which I have arrived I am dis¬ 
posed to take the view that there was 
negligence on the part of the defendants, 
though they acted honestly. I am there¬ 
fore of opinion that the severer rule for 
damages should be applied, namely, that 
the plaintiffs should be awarded, if their 
claim is not barred, the market-value of 
the coal at the pits’ mouth less only the 
cost of bringing the coal to bank and not 
the cost of hewing, such value to'be cal¬ 
culated at the time when the coal was 
cut and reduced to possession. As the 
lactual dates of such cutting are not as¬ 
certainable the plaintiffs in my opinion 
are entitled to the most advantageous 
rates between the middle of 1904 and the 
end of 1915 during which the coal must 
have been taken by the defendants. The 
burden being on the defendants to prove 
what coal was taken at any particular 
point of time [Dean v. Thwaite (2)], and 
all that they have succeeded in proving 
being that the coal was taken during the 
above period, this is the proper order to 
be passed in the circumstances. I am 
also of opinion that in a case like this the 
plaintiffs are entitled to interest on the 
amount of damages which may be awarded 
on this footing from the beginning of 
1916 and calculated at the rate of 6 per 
cent, per annum. That damages may in 
the shape of interest be awarded in an 
aotion for trespass cannot be disputed and 
the case, in nay opinion, is one in which it 
should be awarded if the plaintiffs suc¬ 
ceeded in recovering any decree for dam- 

ages ^^8(11.^ .. 

The only oiher question that remains 

for consideration is that relating to the 

cost of the barrier. The claim in this 

respect may, as I have said, be treated as 

within time if the prayer be taken as one 

for a mandatory injanction and in the 

alternative for recovery of costs.. The 

allegation of the plaintiff company in 

their plaint upon which this claim is 

based runs in these words : 

To prevent farther and future trespass and to 
prevent the water and foul gases, if any, coming 
from the defendanW mines to the plaintiffs' 
Bines it is absolntely necessary to erect barriers 
‘ tile boundary or at some other convenient 


at the 
uane. 


The commissioner in his report oh- 
Mrved that wa^er was seen to have acou- 
mplated herejand there -in the galleries 


at certain places and water was also seen 
leaking out in small quantities at certain 
other places. Judging from the distance 
of these places on the Commissioner’s 
underground plan from the working 
faces of the defendants’ working, it is 
unreasonable to hold the defendants res¬ 
ponsible for this leakage. The learned 
Subordinate Judge has observed thus in 
his judgment: 

The evidence in this case does not show that 
there is any present risk of fire, water or foul gas 
coming to the plaintiffs’ colliery from the defen¬ 
dants’ colliery even if the plaintiffs by working 
up to the encroached portion happen to establish 
connexion between the two mines. I mean that, 
there is no present risk, on the assumption that 
the defendants will work their colliery properly. 

Ifc is not necessary for our present pur¬ 
poses to go so far and enquire what 
might or might not happen if the plain¬ 
tiff company establish a connexion bet¬ 
ween the two mines, but it is, in my opi¬ 
nion, enough that it has been found by 
the learned Judge—and this is a finding 
with which I entirely agree as being the 
only reasonable finding on the evidence 
such as it is on the record—that at pres¬ 
ent there is no risk of fire, water or foul 
gas coming to the plaintiffs' colliery 
from the defendants’ colliery. This find¬ 
ing, in my opinion, is enough to put tlio 
plaintiff company out of Court in so far 
as their claim for the costs of the barrier 
is concerned. It is urged on behalf of 
the respondents that the arrangement 
between the defendants and the patni- 
dars was that a margin was to be left of 
10 bigbas of land between the plaintiffs’ 
lands and the defendants’ lands but 
I am of opinion that the plain- 
.tiffs are not entitled to take-advantage of 
that arrangement in the absence of any 
stipulation on the part of the patnidars 
in the leases granted to the syndicate, 
that such a margin would be left. It is 
true that in the absence of any regula¬ 
tion making the keeping of a barrier as 
between two neighbouring mines com¬ 
pulsory, the plaintiffs are entitled to 
work right up to the limits of their 
lands. It is also true that rent was not 
to be paid for the 10 bighas of margin 
by the defendants and if the defendants 
worked in that region they might incur 
liability to the patnidar for use and 
occupation or perhaps for damages. But 
it was to the patnidars alone and not 
to the plaintiff that the defendants were 
answerable for the use of the margin. 


> - 
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Ill my opinion tlio plaintiffs, if they 
'vanfc to ensure the safety of their own 
’.nine, are bound to look to themselves 
lor leaving a barrier of reasonable magni* 
at the extremities. That means 
Miat they lose the quantity of coal ■which 
^hoy cannot take if a harrier is to be 
’eft! They may still keep such a harrier 
f they like out of the coal tliat is left 
between the two mines. Tiie quantity 
f coal they lose, if they keep such a 
.‘arrier, is evidently much loss than what 
^hey would have to lose if tliay had to 
l;oep a barrier on the east and south of 
heir boundary at the encroached ijortion 
' he dift’eronco being tliat between the 
longtiis of tsvo sides and the hypotenuse 
)!' a right-angled triangle. 

1 entivelv dissent from the view of 
’ he learned Subordinate Judge that the 
iefeudants are liable to pay the costs 
»>f a barrier, because, as the learned Judge 
put it in his judgniont, he cannot ask 
the plaintiff to roly on the good sense 
and competency of the defendants in the 
iurther working of Ihoir mines, I may 
-(ate lioro also that if the plaintiff’s are 
entitled to liave a harrier the cost 
iiwarded by the learned Judge on that 
.head appears to he reasonable : only the 
form of the decree should he altered by 
granting a mandatory injunction on the 
>lefendant.s and providing further that if 
fiicyfail to carry it out then the plain¬ 
tiffs would be entitled to recover the 
costs aforesaid on erecting the barrier in 
question. 
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market-value of coal at the pits’ moufcli 

between the years 1903 and 1915 and the. 
cost of carriage of the said coal to the 
liank at the most advantageous rate to 
the plaintiff and then to award a decree 
on the lines indicated above. I would 
have dismissed the plaintiffs’ claim for 
the costs of a barrior and decreed the 
appeal and the plaintiffs’ cross-appeal 
with costs proportionate to the respective 
successes of the parties in this Court and 
al^^o in the Court below. 

In view, however, of the opinion I 
have formed on the question of limita¬ 
tion, I do not see my way to do anything 
else than set aside the decree of the 
learned Subordinate Judge except as to 
the permanent injunction that he has 
granted and dismiss the rest of the 
plaintiffs’ suit. Having regard to the 
fact that the defendants are wrongdoers 
whom the law, as it stands, is unable to 
reach, 1 would nob allow them any costa 
in this Court and would allow the decree 
as to costs passed by the Court below to 
stand as the plaintiffs have succeeded in 
their main contention, namely, that as 
regards the position of the eastern 
boundary of their land both in that 
Court and here. The plaintiffs’ cross¬ 
appeal should also be dismissed, but 
without any order as to costs ; and the 
cross-appeal of the Defendant No. 7 
which relates to costs not awarded to 
him by the Court below is similarly 
dismissed. 

Greaves, J.—I agree. 


The result then is that in my judg¬ 
ment, if I could hold that the plaintiffs’ 
vlaim for damages was not barred by 
limitation I would have set aside the 
decree of the learned Subordinate Judge 
and ordered a decree to be entered in 
favour of the plaintiffs granting a per¬ 
manent injunction restraining the De¬ 
fendants Nos. I to 6 from committing 
any further trespass underground into 
the plaintiff company’s land to the west 
of and beyond the black lino of the 
Amin’s map in Suit No. 339 of 1892 as 
relaid in the surface and underground 
plans prep.arod by the commissioner in 
the present suit and declaring that 
the said plans and field book. Part I, 
do form a part of the decree, and would 
have directed a further investigation 
with liberty to the parties to adduce 
such evidence as they may desire, in 
order to ascertain the most advantageous 


Appeal partly allcnoed. 
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Greaaes and Mukbrji, JJ. 

Iswar Chandra Agradani and others — 
Defendants—Appellants. . , ; , 

V. 

Jogendrd Lai . Boy —Plaintiff—Re.J- 
ixmdont. 

Appeal No. 235 of 1924, Decided on 
11th May 1926, from the appellate 
decree of the Addl. Dist.-J., Tipperah, 
D/- llbh December 1923. 

(a) Civft P. C,, O. 41, 15 . '' 27 —ttOrt- 
7ecording of reasons for receiving addiiSonal 
evidence ts notJung hut a mere irregularUy> 

If a proper case' is made out for the ^recepfion 
cf,additional evidence, und if‘‘there is no likefi- 

i. • h. .. 9- 
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any ptejadice being caused to the party 
against wbom.'Aooli evidanoe is sought to be 
used,-the mere ^ct that reasons have not boon 
recorded by the Court which recoivod that evi¬ 
dence would hot amount to an illegality but 
would amount only to an irregularity : 24 Cal. 
h. 4-17, Ezpl., 49 I. C. 610, Dlst. ; 12 Cal. 37. 
UeL an. [!*■ ^28, C, 2] 

(6) Bengal Tenancy Act. Ch, lOSctnation of 
land ii}, municipal area is'not efficient to make 
Ch. 10 inappllcahle. 

In the absence of any notification, as is coii- 
templated by S. I, the mere fact tliut the laud 
13 situate within 5tunicip.it area is not sufficient 
for holding that Ch. 10 does not apply to it. 

[i?. 120, C. 1] 

(c) Eridence Act, S. 101 — of. 

The question of onus is not very material 
after the whole of the evidence has been adduced 
by the parties and gone into in the case. 

[P. 130, C. 1] 

Gopal Chandra Das anti Bhuhan 
Mohan Saha —’for Appellants. 

Ganada Charan Sen and Chandra 
SeJdiar Sen fov B'lagiralh Chandra D is 
—for Bespondent. 

Mukerji, J .—'This appeal arises out 
of suit instituted by the plaintiff fov de¬ 
claration of his title by purchase of a 
homestead and for recovery of possession 
thereof by ejecting the defendants 
who according to the plaintiff are 
tenants-at-will with respect bo the 
homestead. The Court of first instance 
declared the plaintiff’s title and gave 

him a decree declaring his right to joint 

possession witli the defendants to the 
extent of 8-annas share- The plaintiff 
preferred an appeal and the learned 
Additional District Judge by bis decree 


stituted the suit to eject the Defendant 
No. 1 and bo recover khas possession of 
the homestead. The defence of the 
Defendant No. 1 was that he was not a 
tenant-at-will in respect of the home¬ 
stead but that his father, one Amar 
Ghand who was a cousin of the afore¬ 
said Kula Chandra Bisharad, was entitled 
to 8 annas nishkav right in the home¬ 
stead. The case for the said defendant 
was that the homestead was made a gift 
of to Kula Chandra and Amar Ghand 
on the occasion of the Sradh of a deceased 
person and that, therefore, they were 
entitled each to an eight-annas share 
therein. As I have already stated the 
defendants’ case was accepted l)y the 
Court of first instance and the learned 
Judge on appeal has given the plaintiff 
a decree in full. 

Four grounds have been urged on be¬ 
half of the appellants in support of this 
appeal. The first ground relates to the 
question of some additional evidence 
that was received by the learned Judge on 
appeal. The additional evidence consis¬ 
ted of certified copies of an award and 
a map made in connexion with some land 
acquisition proceeding. The land acqui¬ 
sition proceeding referred to a plot of 
land bearing No. 897, the subject-matter 
of the present suit being Plot No. 772. 
Both these plots, according to the ca'es 
of both parties were made a gift 
of at the time of the Sradh to 
which I have referred and this addi¬ 
tional evidence was adduced at the ap- 


dated the 11th December 1923, decreed 
the plaintiff’s suit in full. The defen¬ 
dants have thereupon preferred this 
appeal. 

The plaintiff’s case shortly stated was 
that in the subject-matter of this suit, 
namely, the homestead, one Kala Ghand 
Had nishkar right, Kala Chand’s son 
Kali Kumar mortgaged the said liome- 
stead to Hula Chandra Bisharad. The 
latter aued on the mortgage, obtained a 
deeree and in execution of it he put up 
the homestead to sale. One Nanda Lai 
Boy purchased the homestead* at the 
auction’Sale and from Nanda Lai the 
plaintiff purchased the same in July 
1922. The plaintiff's case is that by this 
purchase he acquired 16-annas nisbhar 
^ht to this homestead and that the 
Defendant No. 1 was a. tenant-at-will in 
jraaptet of this homestead paying a rent 
"of Be. 2 per annum. The plaintiff in- 


pellate stage of the case for the purpose 
of showing that in respect of this plot, 
namely, Plot No. 897, the compensation 
money awarded in the land acquisition 
proceeding was appropriated by the 
plaintiff and the defendant in unequal 
shares, the plaintiff taking the major part 
of it and the defendant a vory small 
portion, thus suggesting that iu respect 
of the said plot the defendant was nob 
an 8-annas co-sharer of the plaintiff and 
the plaintiffs’ case, namely, that ho wa-t 
entitled to IG-annas right and the Defen¬ 
dant No. 1 was only a tonant was true. 

What the exact circumstances were 
under which this additional ovidenco 
was received by the luarned Judge arc 
nob deposed to in any afliidavlt filed on 
behalf of the appellants. The appellants 
ask us to speculate and infer that there 
was some irregularity in connexion with 
the reception of this additional evidence. 
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What appears from the record, however, 
is that, on the 10th December 1923, 
during the argument or a* the time 
when the arguments were going on, this 
additional evidence was filed on behalf 
of the plaintiff. The documents so 
tendered in evidence were reported 
to in the course of the arguments 
and they have been also referred to 
in the judgment which the learned 
Judge passed on the 11th December 
1923. The documents, however, were 
not then marked as exhibits in the case 
and some days after the judgment was 
pronounced, namely, on the 26th 
February, 1924, a petition was put in on 
behalf of the plaintiff in which it was 
stated that the documents had been filed 
as aforesaid and referred to in the course 
of the argument, but that through over¬ 
sight no exhibit mark had been put on 
them ; and upon receipt of that petition 
the learned Judge seems to have called 
for a report from the peshkar, and on 
receiving the peshkars report he made 
the order that the documents should be 
marked as exhibits in the case. 

Now the appellant’s first objection is 
that the documents should not have been 
received in the way that they have 
been by the learned Judge. As far as it 
can be made out from the record it is 
clear that it was not after the arguments 
were over, as has been suggested on be¬ 
half of the appellants, that the docu¬ 
ments were filed in Court, but that it 
was during the arguments that they 
were so filed and both sides had oppor¬ 
tunities to refer to those documents. 
Under these circumstances we have got 
to see whether the reasons which were 
given by the party producing the docu¬ 
ments were suflBcienb or not for the 
reception of the said documents as addi¬ 
tional evidence. In the petition which 
was filed along with these documents it 
is stated that the documents came into 
existence after the disposal of the suit in 
the Court of first instance and that 
consequently they could not possibly file 
them when the suit was pending in that 
Court. These documents are admittedly 
relevant for the purpose of the issues 
which arise in the suit, and there can be 
no question that the learned Judge was 
right in allowing the appellant before 
him an opportunity of producing those 
documents provided the other side, 
namely, the respondents before him, were 
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hot prejudiced in any way by the adop¬ 
tion of this course. It has not been 
shown to us by the appellants before us 
that there was prejudice caused to them 
by the reception of those documents. 
What has been urged before us is only 
this : that the reasons which are necessary 
to be recorded under the provisions of 
0. 41, B. 27, Civil P. 0. for the 
reception of additional evidence were not 
recorded by the learned Judge at the 
time when the documents were admitted. 

It has been urged that the omission 
to record these reasons is not merely an 
irregularity but an illegality which 
vitiated the reception of the said evi¬ 
dence. The point came up for consider¬ 
ation before this Court in a case re¬ 
ported as Gopal Singh v. Jhakri Rai (l) 
and it was there laid down that the pro¬ 
visions of S. 668 of Act 14 of 1882, which 
corresponds to the provisions of 0. 41, 
E. 27 of the present Code as to appellate 
Court recording its reasons for admitting 
additional evidence, is directory merely 
and not imperative. There can be no 
doubt, as has been laid down in a series 
of decisions, that the powers conferred by 
the said rule should be very sparingly 
used. But when a proper case is made 
out for reception of additional evidence, 
I am of opinion, the mere non-recording 
of reasons for receiving that evidence 
amounts to nothing but a mere irregu¬ 
larity. In support of the position taken up 
by the appellants in connexion with this 
contention reliance has been placed upon 
the decision of this Court in the case of 
Gajadhar Prosad v. Lohia (2). 

That was a case where additional evi¬ 
dence was received after the arguments 
were over and when the party against 
whom that evidence was used bad no 
opportunity of rebutting the same. In 
that case one of the grounds upon which 
the reception of that evidence was con¬ 
demned by this Court was that no 
reasons had been recorded by the learned 
Judge who admitted that evidence. That 
decision, however, is not a clear 
authority upon the question as to 
whether the mere omission to record the 
reasons would amount to such an illega¬ 
lity as would vitiate the reception of 
that evidence, because the learned Chief 
Justice expressly stated in his judgment 
in that case that he did not wish to rest 

[1886] 12 Cal. 87. 

(2) [19163 24 C, L. J. 457=361, p. $98. 
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his judgment) merely upon the ground 
that no reasons had been recorded by 
the Court which received the additional 
evidence. Another decision of this Court 
whioh is not reported has also been re* 
ferred to before us and that is the deci¬ 
sion in ^ohesh Chandra Sha^v v. Bepin 
Behari Khan (3). It does not appear, 
however, that the decision in the case of 
Gopal Singh v. Jhakri Rai (1), to which 
I have referred, was brought to the notice 
of the learned Judges who decided that 
case. I am clearly of opinion that if a 
proper case is made out for the recep¬ 
tion of additional evidence, and if there is 
no likelihood- of any prejudice being 
caused to the party against whom such 
evidence is sought to be used the mere 
fact that reasons have not been recorded 
by the Court which received that evi¬ 
dence would not amount to an illegality 
but would amount only to an irregu¬ 
larity. 

The second ground urged on behalf of 
the appellants is that the learned Judge 
was in error in relying upon an entry in 
the Record of Rights as raising a pre¬ 
sumption in favour of the plaintiff that 
he had 16 annas nishkar right in the 
land and that the Defendant No. 1 was a 
tenant under him at a rent of Rs. 2. 
The objection that is taken on behalf of 
the appellants in this respect is that the 
Plot No. 772 of the Record of Rights 
which is the subject-matter of this suit 
is situate within the Municipal limits of 
the town of Brahmanberiah and that the 
Bengal Tenancy Act does not apply to 
the said area and that, therefore, 
no presumption attaches to the entry in 
the Record of Rights which has not 
obviously been made under the provi¬ 
sions of Ch. 10 of the Bengal Tenancy 
Act. As regards this contention it does 
not^ appear that there has been any 
DotifioatioD such as is contemplated by 
8.1 of the Act, and in the absence of any 
• such notification the mere fact that the 
land is situate within the Municipal 
area is not sufficient to enable us to hold 
that Oh. 10 of the Bengal Tenancy Act 
does not apply to it. 

In the course of the argument it was 
suggested on behalf of the appellants 
that the provisions of that Chapter do 
not also apply inasmuch as the land in 
suit is homestead land. The answer of 
Iht r eepondeot to this contention, how- 

W a9l»l 49 1.0.610. ~ 
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ever, is that this objection was not taken 
in any of the Courts below, nor indeed 
has it been taken in the grounds of a ) 
peal before this Court, and if any sue i 
objection had been taken in proper form 
it would perhaps have been open to the 
respondent to prove by placing proper 
matsrials before the Court that although 
the subject-matter of the suit is home- 
steal land at the present moment at 
some time or other previously it partojk 
of the character or formed a part of an 
agricultural holding and that, therefore, 
the provisions of Ch. 10 applied thereto. 
There is considerable substance in the 
objection which has been taken on 
behalf of the respondent as there is no 
indication anywhere in the record 
suggesting that it was ever objected to on 
behalf of the appellants at any stage of 
the proceedings that by reason of the 
fact that the plot in dispute is home¬ 
stead land the provisions of that chap¬ 
ter did not apply. 

If any such objection had been taken 
it wo lid have bean no^es^ary for us bo 
consider whether in view of the cases of 
this Court, namely, S ishi Kant i Ach irjij /, 
V. Szndhyz Moni Dasya (t) and Ck iad 
Mix Mnnshi v. Takamia (0), in which i: 
has been laid down that altho igh th i 
provisions ot Ch. 10 of the Bengal Ton- 
ancy Act may not be applicable to a 
certain land, the presumption arising 
under S. 103 B of the Bengal Tenancy 
Act applies to entries made in r 0 S]) 0 et 
thereto, or whether in view of the deci¬ 
sion in the case of Ramdas Mokhopadij i 
V. Dipra Dzs Pal Choiidhunj (6), it 
should not be held that such entry is 
altogether inadmissible in evidence. The 
question, however, does not arise in the 

present case for the reasons that I have 

given. 

The next contention urged on behalf of 
the appellants is to the effect that the 
learned Judge has wrongly placed the 
onus of proof on the defendants and that 
be should have held that inasmuch as 
it was the admitted case of both parties 
that gifts made at the time of Sradh^ 
were taken in equal shares jointly by the 
plaintiff and Defendant No. 1 and 
because it has been found by the Court 
of first instance that the land in suit had 
been made a gift of in equal shares to 

(4) A. 1. R. 1921 Gal. 236. 

(6) A. I. R. 1924 Cal. 667. 

(6) 27 Ind. Gas. 446=19 C, W. N. 35. 
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t]ie iiarbie'^, tlie oaus was upon the plain* 
till' to sliow that in this particular in¬ 
stance lie was entitled to the sixteen 
juinas of the nishkar right in the land. 
As a proposition of law, no doubt, it is 
perfectly correct, l)ut I do not see that 
I ho learned .Tudgo has made any mistake 
in llie way in which lie has dealt with 
t ho (juestion. The question of onus is 
not very material aftci’ the whole of the 
evidence has been adduced by the parties 
and gone into in tlie cas9. The learned 
Viulge. it aiipears, was unable to place 
muclt reliance upon the oral testimony 
wiiicli had been adduced on behalf of 
the parties. He relied more upon the 
siih.sequent conduct of the parties in 
relation to the land in suit and on a 
consideration of the evidence relating to 
such conduct which he has set out in 
great detail in his judgment he has come 
to the conclusion that the plaintiff had 
roceived a gift of the sixteen annas 
nishkar rigiit in respect of this land. 
This is a finding which T do not think 
it is ])os-iI)le for tho appellants to chal¬ 
lenge in second appeal. 

The last ground urged on behalf of the 
appellants is that the learned Judge was 
wrong in declaring the plaintiffs’ nishkar 
right to the land inasmuch as the sale 
cortilieate shows that what he purchased 
was merely a jotc right thereto, and if it 
was a raiyati right wdiich was pur¬ 
chased by the plaintiff' the fact that 
Defendant No. 1 had in a mortgage exo* 
cuted by him in favour of K\ila Chandra 
stated that he was the holder of a joto 
right would not show that he was hold¬ 
ing rights subordinate to the plaintiff in 
respect of this land. It is true that 
there is some confusion in the -sale 
certificate as to the description of the 
exact right which the jdaiutiff had pur¬ 
chased. But reading the sale certificate 
in conjunction with the mortgage and 
the mortgage-decree it cannot bo 
said that what has been fotind by the 
learned Judge is altogether unfounded. 
J^eudes, the learned Judge has relied 
n))on the mortgage which was executed 
by the father of the Defendant No. 1 in 
favour of Kula Chandra as evidence 
showing that the father of the Defendant 
No. 1 admitted therein that he was a 
tenant andev Kali Kumar. This admission 
the leai/.ed Judge has relied upon, and 
he has also held tlitft it was not due to 
mistake. If this admission is relied on 


it is clear that the defendant was in 
possession of the homestead not as co- 
sharer of ICula Chandra bat as tenant 
paying rent to him. In any case it hav¬ 
ing been found that Defendant No. 1 
was a tenant at will which was the ea^ 
set up on behalf of the plaintiff there is 
no reason to interfere at his instance 
with the decree declaring the plaintiff’s 
title which has been passed in the case. 

1 am, therefore, of opinion that all 
the grounds that have been urged in 
support of this appeal fail and the appeal 
should be dismissed wdth costs. ■ i 

Greaves, J.— I agree. 

Appeal dismissed, 
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Debemlra N-ith Mitra Majumdai — 
Defendant—Appellant. 

V. 

Sheik SefatuUa — Plaintiff—Respon¬ 
dent. 

Appeal No. 2524 of 1923, Decided on 
5th February 1926. from the appellate 
decree of the Sub-J., Bnrdwan, D/- 6th 
August 1923. 

(a) Civil P. C., S. Qi—PubUc waJif—Aiiy 2 Wr«m 
tohose personal rights are infringed can SfW ia 
his individual capacity in respect of the wakf. 

The question whether a person interested iu 
a publis moaquo siaiply as a parson who has a 
right to worship thorein, can institute a suit in 
respect of it iu hi.s individual capioity depead.s 
on the determination of the questiou iu each 
particular case as to whether the plaintifi has 
or has not a cause of action which would 
entitle him to the relief which ho claims. Tl\® 
qiiestibn as to whether the suit will be main¬ 
tainable at the instance of a particular plaiutiS 
depends not upon any inhereut right which one 
may have to ^Yorship in a mosque or a temple, 
upon the fact of his living iu the vicinity or 
his being a mete resident of the district. Every 
^lahoniedau has a right apart from his right an 
member of the community to worship in a public 
mosque, but ou that does not depend his right 
to maintain any and every suit iu connexion 
with it. If there is au individual right in the 
plaintiff which has been violated, or it soma 
injury to that right i« threatened, the suit will 
lie: (Case law fully discussed), P. I35i 0. Ij 

(6) Mahomedan Law — ]Vakf — Profes^ng lo 
act as mutwalU gives no r^ght to sue in respect 
of the wakf properties. 

The mere fact that a man professes to^ acl* 
us MutwalU doss not entitle him to institute 
a suit for recovering p^session of wakf proper- 

I 
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tiestironi- oae who maj have wconghiUy Acquired 
possenion of it: 19 Cal 203 and 3i Bovi. 
170. Diif. [P. 135, C. 2j 

(cj Mol^tneilaa LatO'-WaJcf — MulwalUshlji 
not horeMtary — Person liolding office if not 
ousted within six years gets indefeasible title— 
LimiloUm Act, Art, 1*20. 

Theoffica of MutviUisUip not baing a heredi¬ 
tary one, a nuit to oust a pacwn from his olfijo 
as lIutwAlU U ragulatad by Art. 120 of the Act. 
and if no suit has bsan brought to oust him 
by reason of his having held tha oftice for over 
six years he would aequlco an indefeasible right 
to hold the ofiiad of Mutwalli and would acquire 
a complete title for the purposes of litigation or 
anything connected with the oodowment: 19 
Cah 776 ; 26 Ifud. 113 and 37 Cal. 263, Pel. on. 

■CP.'135. C. 2, P. 13G, C. IJ 

(d) MoJuimedan Law — Wahf — MiUxoalU^ 
Bight to hold waJif properties. 

To hold the oroperties of the wakf is a ri‘’ht 
app'irtenant to tlu office as Mutwalli: 27 1. J. 
65. Folf. I'P. 136. C. IJ 

T-idaN-ith K'tnjil it djXid Bij-'ni Kum ir 

Un'c’icrjee—io.: Appailan'^ 

yiiiriiddiii AhiJied and Ilni 

Cko'odkiinj —Foi* Unpondenfc. 

Mukejrji, J.— Ths plaintiff obtained 
ill the Court of first instancj a decree 
declaring his title as Mutwalli to llie 
lands in suit and entitling him bo recover 
possession thereof from the defendant. 
That decree ha^ l) )3n affirm }d on appjal 
i)y the lower ajipcUate Court and bh j 
defendant has profjrrod this second 
appeal. 

The history of the wakf bo which the 
suit relatci is important. One Khairat 
All in 1231 made a wakf in respect of a 
third share of his properties, and gave 
the remaining' two-thirds share to his 
two grandsons Dadali and Mohamedali 
in equal shares. The grandsons parfci- 
tioned.bh8 properties between themselves, 
and the property now in suit fell to the 
share of Dadali. The latter, by a deed 
dated 1265, made a wakf in respect of his 
properties and appointed his two wives 
Akbarannesa and NujamaQQ33a as Mut- 
waUis. The two wives acted as Mub- 
wallie till the death of ono of them, viz., 
of Akbarannesa, when ths other viz., 
Nujamannesa became the sole Mutwalli. 
Hbe, in 1298 and before her death, ap¬ 
pointed one Kudrutalla, the father of tUe 
praeent plaintiff, as Mutwalli of the wakf 
oitata. Ktidrutulla managed the wakf 
tUl hii death in 1312. The plaintiff’s 
OMeUthathe was^appointed Matwalli 
hf hti (i^her and ha was asti ng as Mut* 

hii (abbar'a death, when a 
■tfpttli arose between him and his 


brother Nur Mohamed which eventually 
ended in a compromise by which some of 
the wakf properties were taken by one 
brother and some hy the other, and they 
both managed the wakf estate as sucii. 
In 1320 Nur Moliamo.I diixl and there¬ 
after the idaintilV again became tho sole 
Mubvv.Uii. TIu defendant had pnrcliaso-l 
tlve preporty in s-.uC f.-om Nur Jlohamed 
and the plaintiff s cas^ is that the sale 
was void as not having been made fo' 
legal necessity. The two main ju-ayers 
in the plaint were as follows: 

(Ka) that it lie declared that tlio pro¬ 
perties in tho schedule appertain (o tho 
wakf of Khairatali and Dadali; and (Kha) 
that the jdaintiff bo awarded a decree 

for iiossession it being declare 1 that tin 

dofnndaut has acquired no title by his 
])urohaso. The other piuyer.s were fo:- 
subsidia’'y reliefs. 

The s-iit, ai I have stated, has l)G>n 
decreed by the Courts below in the form 
stateiTabovi.'. The findings, which cannot 
hedlspntcl and ind'el have not lieon 
di-sp'ifccd at tlie )) 0 '*son stag; are that 
the wakf WiH a valid one: tha*' tlio pro¬ 
perty is wakf prop'rty and that I hero 
was no legal n.icossity for the sale. Tlio 
ground njion which the validify of the 
dnereo ha' bem challenged is that fchn 
]»laintiff lias no'; proved his title as 
Mutwalli, and tho.-ef 1 1 no'j entitled 
to the decree. 

Tho Go'irt of appeal i)eIo\v has rested 
its decree upon the ground that tho 
plaintiff was the do facto Mutwalli of 
the wakf properties since tho death of 
Kudrubulla, that tho plaintiff also acted 
as Mutwalli during tho period that 
managemont was in tho hands of Nui' 
Mohamed, and that after Nur Moha- 
mod’s (loath N.ir MohamcTs lieirs allowed 
a dicroe tube passed in jdaintiff’s favour 
declaring liis right to tho Mutwalli.ship. 

The learned vakil for the respendout 
has dought to justify the docroJ upon a 
farther ground, viz., that as a Maho- 
medan his client can maintain a suit 
like tho present one. 

It will ho convenient to deal with tho 
second ground first. \ very interesting 
discussion of the question involved in 
this contention will be found in Mr. 
Ameer All’s Mahomedan Law, Vol. I, 
Ch. 19, headed Rules of Procedure. .Sf) 
far as this Court is concerned it was held 
in effect in the case of Jan AH v. Ham- 
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Nath Mundul (1) that the mosques etc., 
to which the provisions of Act 20 of 
1863 apply are not any mosques, etc., but 
any mosques, etc., for the support of which 
endowments have been_ made by the 
Governmsnfc or private individuals. In 
that suit two of the worshippers at a 
certain mosque instituted e /mt after 
obtained che sanction of the Ad 
vooate'’-General under S. 539 of the Civil 
P 0 of 1882 against the Mutwalli of 
th 9 mosque and two other persons to 
•whom the Mutwalli had mortgaged paH 
of the endowed property, and one of the 
mortgagees had sold some of the wakf 
property in execution of a decres which 
he had obtained upon his mortgage and 
the property had been purchased by the 
other mortgagee. The plaintiffs in the 
suit prayed that the property purchased 
might be declared wakf, that the sale 
in execution might be declared to be 
invalid, that a Mutwalli might be ap¬ 
pointed by the Court and that the»costs 
of doing the acts of the wakf might be 
defrayed from the profits of the property 
belonging to the endowment. 

It was held by this Court that so far as 
regards such portion of the prayer as fell 
within the provisions of S. 539 of the Code 
the plaintiffs were not entitled to sue as 
they were not “ persons having a direct 
iate’e>tin the trust”—that being the 
language of the section as it stood at the 
time—within the meaning of the section, 
and that the suit should have been in¬ 
stituted under S. 14 of Act 20 of 1863 
after sanction had b?en obtained under 
S. 18; and as regards the relief ' asked 
for in the other prayers the plaintiffs 
might possibly have obtained leave to 
sue under S. 30 of the Code on behalf of 
themselves and other persons attending 
the mosque, and they not having obtained 
such leave the suit was not maintain¬ 
able for those other prayers. It will be 
observed that in that case the interest 
which the plaintiffs alleged they had in 
the endowment was an interest based on 
their being followers of the Moslem re¬ 
ligion, living in the vicinity of the 
mosque and being in the habit of atten¬ 
ding the musjid : see the report at p. 41, 

In the case of Lutifunnissa Bihi v. 
Nazirun Bibi (2) the plaintiff sued to 


cated as wakf for certain charitable and 
religious purposes. She based her right 
to sue upon the fact that her deceased 
husband had been Mutwalli and she 
prayed that the property in suit might 
be declared wakf and that certain aliena¬ 
tions made by her stepson since her 
husband’s death might be set aside. It 
was held in that case that even assuming 
that the endowment alleged was neither 
a public charity within the msaning of 
S. 539 of the Civil P. 0- nor a religious 
endowment to which Act 20 of 1863 
applied, the plaintiff was not entitled 
to sue alone as it was clear upon the 
face of the plaint that others were 
interested in the subject-matter of the 
suit and therefore she could only sue on 
behalf of all who were so interested hav¬ 
ing first obtained the leave of the Court 
and having otherwise complied with 
the provisions of S. 30 of the Code. 
A dissentient note was struck in the 
case of Mohiuddin v. Sayiduddin (3) 
in which case the plaintiff charged a 
Mutwalli and Sajjudanashin with various 
breaches of trust and for the removal of 
the Mutwalli and the manager appointed 
by the Mutwalli, and for the appointment 
of one of the plaintiff's as Mutwalli and 
for the framing of a scheme. It was a 
suit instituted with the consent of the 
Advocate-General. In that case the 

learned Judges observed thus : 

Not do we think that the present suit is bad 
on the ground that the provisio i of S. 30 of the 
Civil P. C., has not been complied with. Since 
the judgoient in the case of Jan All y. Ram 
Nath Mundal (1) there has' been a material 
alteration effected in the section and we think 
that the reasoning in the Allahabad cases : 
;Safaryab All v. Bakhtawar Singh (4) and 
Jewahra v. Akbar Hussain (5), showing that the 
right of worship of each worshipper in a Maho- 
medan mosque or religious endowment is 
independent right wholly irrespective of the 
other worshippers is correct. 

In a recent decision of this Court in 
the case of Ashraf Ali v. Mohainmad 
Nurojjoma (6) which was a suit instituted 
in accordance with the provisions of 
0.1, R. 8 of the Civil Procedure Code by 
two worshippers of a mosque for them¬ 
selves and as representing other worship* 
in the locality for a declaration that 
a permanent lease granted by the Mut¬ 
walli was void and inoperative, it 
held that such a suit was maintainable. 


(1) [1881] .8 Cal. 82=9 C. L. K. 433. 

(2) [1884] 11 Cal. 33. 


dedi- 

(3) 

1893 

(4) 

1883 


(5) 

1884 


(6] 1 

:i918] 


20 Cal. 810. 

5 All. 497=(1883) A. W. N. 91. 
_ _ 7 All. 178=(1884) A. W. N. 324, 

1918] 23 C. W. N. 115=49 I. a 355. 
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Id that case Shamsul Huda, J. (N. Ghat- 
terjea concurring) after referring to 
certain authorities observed thus : 

It is clear from these texts that the worshippers 
living in the vicinity ot a mosque have rights to 
it over and above those possessed by the sialic - 
medan public and have a more direct interest iu 
its maintenance and iu the proper administration 
of the properties endowed for its benefit. In 
Mahomedan Law there is definite recognition in 
many matters of what is termed Huq*ul>jiram 
or the rights of neighbours. The competenev of 
a Mahomedau worshipper to enforce bis indivi¬ 
dual rights in respect of a mosque and the trusts 
relating thereto has been recognized in numerous 
cases and I need only refer to the decision of 
Keramat Hossain and Chamber, 33., in Dason- 
dhay v. Muhammad Ahu Nasar (7J. 

These observations, though made in 
a case in which the suit had been insti¬ 
tuted under the provisions of 0. I, 
B. 8 of the Civil P. C., in so far as 
they refer to the individual rights of a 
Mahomedan worshipper in a mosque 
appear t6 be in conflict with the view 
expressed by the learned Judges in the 
case of Jan AH v. Ram Nath Mundul (l). 
In the case of Zafaryah Ali v. Bakhtawar 
Singh (4) it was held in effect that a suit 
to set aside a mortgage of endowed pro¬ 
perty belonging to a mosque, the decree 
enforcing the mortgage, and sale of tlie 
mortgaged property—a Takia known by 
the name of Kajut Ali Shah—in execution 
of that decree and for the demolition of 


buildings erected by the purchaser wa 
niaintainable by Mahomedans entitle* 
to frequent the mosque and to use th 
other religious buildings connected witl 
the endowment. 

In the case of Jawahra v. Akba 
Husain (6) a Full Bench of the Allaha 
bad High Court laid down that ever; 
Mahomedan who has a right to use 
mosque for the purpose of devotion i 
entitled to exercise such right withou 
hindrance and is competent to maintaii 
a suit against anyone who interfere 
with its exorcise, irrespective of the pre 
visions of Bs. 30 and 539 of the Civi 
P. G. The plaint in that case allege* 
that there was an old dilapidated mosqu 
intended for Mahomedan worship whicl 
was protected and looked after by th 
plaintiff and other Mahomedans of th 
tdilage that the mosque and its appui 
^tianc^ had been excluded from th 
partltioln of the village being wakf pre 
party, tfamt the plaintiff wanted to repai 
ibf. motgue, but the defendanta mad 

88 All. «0=ni I. C. 8a=8 A. L.^ 

' ' ' 710. 


certain structures on the land appurten¬ 
ant thereto, committed acts of trespass 
in connexion therewith and would not 
pay any heed to the plaintiff’s remons¬ 
trance. Upon these allegations the plain¬ 
tiff prayed for a declaration of his right 
to repair the mosque by removal of the 
defendants’ interference and the demoli¬ 
tion of the compound and removal of the 
mill, the thatches and the stia w stored 
in the mosque. Pefcheram, C. J.« in his 
judgment observed tha^ a mosque is not 
the subject of human o.vnership but all 
the members of the iSlahomedan com¬ 
munity are entitled to use it for the 
purposes of devotion whenever it was 
open, that the right winch they had in 
this respect is not a joint right but a 
right which belongs to many people, and 
S. 30 did not apply to such a case but 
would apply to a case in which many 
persons arc jointly interested in obtain¬ 
ing relief. He held that the suit by the 
plaintiff was maintainable as it was clear 
that the individual right of the plaintiff 
was violated. Mahmud,-J., in the same 
case remarked : 

Thaf section (ineanisi" S. :30j applies o:ily to 
cases where no iudividual right is interfered 
with but here we have the cii.r.e ul a nior^ciue in v 
small village and one of the \vorshipper!> i.i that 
mosque is obstructed in his use of it for the pur¬ 
poses of devotion. He had a private right and 
it was violated. 

The learned Judge dissented from the 
remarks made in the case oiJan Ali y 
Ham Nath Mundul (1) holding that it is 
an undoubted principle of Mahomedan 
Law that the persons who have the most 
direct interest in a mosque are the wor¬ 
shippers who are entitled and accustomed 
to use it. In the case of Wajib Ali Shah 
V. Dianat-ul-lah Beg (8) a Mahomedan 
had brought a suit against a person in 
possession of certain property for a decla¬ 
ration that the property was wakf, but 
did nob allege himself to be interested in 
the property further or otherwise thau 
as being a Mahomedan and he was not a 
Mahomedan resident of the district in 
which the wakf was situate. It was a 
suit under S. 42 of the Specific Belief 
Act. The reasons upon which the suit 
was held nob maintainable were that the 
plaintiff bad no legal character which 
was denied r-y anyone, as he only asserted 
bis character as a Mahomedan which was 
nob questioned by any body, and he did 
not for himself assort right as to any 


(8) [1885] 8 All. 3l=(l885)'A. W. N. 318. 
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property, and by no act of tlie defendant 
bad bis right to any jn’oj'erty b^en 
denied. In the case oi ]\luhammad Alam 
V. Alhar Tlussaiii (9) a suit for deolara' 
tion was brought by seven Mahomedan 
lesidcnts of the city of Kananj for a 
(ieclaration that an idgah and the lands 
adjoining it, whicli were situate in a 
village in Pargana Kanauj was wakf pro¬ 
perty, and it was hold on a review of the 
earlier decisions of the Court and relying 
upon Mr. Ameer Ali’s work on Alahome- 
dan Law \oI. 1, Ch. 19, that as Slahome- 
dans who had a right to use the idgah 
they were entitled to sue. 

In Dasondhay v. Aluhavimad Ahu 
Nasar (7), which was followed in this 
Court in the ea^e of Ashra/ Ah' v. 
Mohammad Narojjoma (G), to which 1 
have already referred, two Mahomedans 
in whose bands lay the superintendence 
of certain wakf properties had sned for a 
declaration that a plot of land appertained 
to the wakf and for recovery of possession 
thereof on setting aside its alienation by 
those who were in charge thereof. It 
was lield in the case tliat the plaintiffs 
were entitled, to maintain tlio suit for a 
declaration tliat the alienation was void 
as the land was wakf, hub not for a de¬ 
claration for recovery of possession, in 
a later decision of the same Court in the 
ease of Hnm- Chandra v. Ah Muhammad 
(10) the principle was ro*affirinod that 
(3very Mahomedan wlio lias a right to 
use a mosque for pnrjioses of devotion is 
entitled to exercise such right without 
interference and is competent to maintain 
a suit against anyone who interferes wdth 
its exercise, hut if ho brings a suit in his 
poi-sonal capacity and not on l)chalf of 
the ^yhoIo Mahomedan community that 
decision w’ill bo binding only as between 
the plaintifi and the defendant and 
cannot ho taken advantage of by, and be 
binding on, the Mahomedan community 
in general. This was a case in which 
the mosque where worship was performed 
was attempted to he taken possession of 
by some Hindus in execution of a decree 
on a mortgage. In the case oi Muham¬ 
mad Fahimul IIuq y, Jaqat Ballav 
Giwsh (11), it was held that every Mus- 
salman who derives any benefit from a 
wakf is entitled to maintain an action 

(V) [19101 32 Air G3l=C i. 0. 835=7 A. L. J, 
797 * 

(10) 35 All. 107=13 L C. 797=11 A.L.J. 
«oo« 

(11) A. I. R. 1923 Patna 475=2 Pat. 391. 


against the Mutwalli to establish his 
right thereto or against a trespasser to 
recover any ])ortion of tiie wakf property 
which lias been misappropriated without 
joining any other person who may parti¬ 
cipate in the benefit, and that the plain¬ 
tiff who in that case was a member ef 
the faniilj' of a ebaritabio wakf, being a 
beneficiary under the wakf, could sue for 
recovery of possession of projiarty wrong¬ 
fully alienated and for the incidental 
declaration that the proijorty being wakf 
property could not be alienated and that 
where consequential relief was a^-ailable 
to him he was not entitled to a mere^ 
declaration. 

A similar contention appeal's to have 
lieen put forward in the case of a Hindu 
temple in a suit under S. 92 of the Civil 
P. C., in the case of T. linviacJiandra 
Aij/yar y. Paraine^warau Umii (12) the 
contention being to the eff ect that every 
Hindu has an interest within tlie meaning 
of the section, in every Hindu temple 
throughout the length and breadth of 
India, but it was hold by a majority of 
the learned Judges that the definition of 
interest’ in S. 15 of the Religious Tlndow- 
mont Act (20 of 18G3) cannot he used as 
guide in interpreting the word as used in 
S. 92 of the Code and that 'interest* under 
S. 02 of the Code denotes an interest- 
which is substantial and not sentimental 
or remote and it must bo a present and 
substantial and not a remote and fictitious 
or purely illusory interest. In that case 
of the two plaintiffs who instituted tlie 
suit witli the consent of tlie Advocate- 
Ceneral in the District Ckinrt of North 
Malabar in re.?pect of a Hindu temple 
situated in TolUctiery in that district^ 
one of them hoing a Plindu residing ia 
Madras and the other in Tellichery. 
it was found that the former had gone 
to worship in the temple on one or 
two occasions in tho past and might 
go there to worship in future if business 
took him to Tellicbery ; it was held that 
he bad no interest within the meaning of 
S. 92 to maintain the suit. 

In the ])resent case no such consi¬ 
derations arise as would arise under 
S. 92 of the Code of Civil Procedure or 
under Ss. 14 and 18 of the Religious 
Endowments Act, and the simple ques¬ 
tion which arises uijon this contention ol 

(iW [1019] 42 Mad. 360=30 51. L. J. 396=0 
L W. 492=50 I. C. 69S=(1919) M.WJT. 
370. 
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the respondent is whether a person in- 

iterested. in a public mosque simply as a 
person who has a right to worship there¬ 
in, can institute a suit of this nature in 
bis individual capacity. 

In^ such cases the true rule, in my 
opinion, is to determine in each parti¬ 
cular case as to whether the plaintiff has 
or has not a cause of action which would 
entitle him to the relief which he claims. 
The question as to whether the suit will 
be znaintainable at the instance of a 
l>articu]ar plaintiff depends not u]x)u 
any inlierenfc right which one may have 
to worship in a mosque or a temple upon 
the fact of his living in tiie vicinity or 
bis being a mere resident of the district. 
I should venture to think that every 
Mahomedan has a right apart from his 
right as a member of the community to 
worship in a public mosque and every 
Hindu has a right to worship in a temple, 
but on that does not depend Ills right 
to maintain any and every suit in con¬ 
nexion with a religious endowment. It 
18 nob a question of any inherent light 
at all. If there is an individual right in 
the plaintiff which has been violated, or 
if some injury to that right is threatened, 
the suit will lie. In each case this ques¬ 
tion will have to he determined upon the 
allegations made ; and the nature of the 
relief that tiio plaintiff will bo awarded 
will be consonant witii tlie infringement 
tha't has been caused or the injury that has 
been threatened. Tlie plaint in the pres¬ 
ent case does not disclose any such in¬ 
fringement or injury, actual or threat¬ 
ened, nor is there to be found any com¬ 
plaint therein on the ground of the 
plaintiffs right as a worshipper in the 
mosque assuming that he does worehip 
in the mosque though he ordinarily resides 
m Oalcutta having been or is likely 
to be^ interfered with. He claims the 
relief in his character as Mutwalli of the 
wakf properties and not in his chamctor 
as a Mahomedan who uses the inoique or 
participates in the benefits of the en¬ 
dowment. In my opinion the plaintiff 
in the present case is not entitled to 
maintain the suit as franied except in 
hie character as Mutwalli in respect of 
the.wakf. In any event it is qnite clear 
that the decree which has been passed 
[d the suit, namely a decree declaring 
hla ri^t AS Mutwalli to the land in suit 
entitling him to recover poeMssiou 
Ihireof is not a decree which be could 


obtain on the footing of his boiug a 
Mahomedan only. 

To turn now to the ground upon wliicii 
the^ learned Judge has held the suit a-; 
maintainable. The learned Judgo has 
given the plaintiff a decree on the foot¬ 
ing not of his being a validly appointed 
Mutwalli hut on the ground that he 
the de facto Mutwalli. So far as thi-; 
matter is concerned, in the first place, a 
very high ground has been taken ou 
behalf of the resix)ndent. It has heoui 
contended that if a man professes to ac^i 
as Mutwalli he is entitled to institute ii; 
suit for recovering possession of wakft 
properties from one who may have wrong-j 
fully acquired possession of it. In sup-’ 
ixirb of this proposition reliance has heer..' 
placed upon the decision in the case ofi 
Piran v. Abdool Karim (13) and/Cu:?' 
Hassaii v. Sagiin Balkrishna (14). In 
the fir.st of these eases it was held tliat 
the plaintiff in the case who was in 
charge of the I>argah and was discharg¬ 
ing the duties connected- with the in.sti- 
tution had been elected to the oflico of 
Sajjadanashin by a largo number of 
Mahomedaus residing in the locality and 
tliab appointment was held to have been 
a valid one and so the plaintiff had til la 
to maintain the suit. In the second ca-e 
it was found that the idaintiff's woio no’: 
merely hcneficiarios hut menihors of ihe 
family of the Mutwallis on wliom iIju 
office of Mutwalli would fall by do-^cen-,, 
if indeed it had not alreatly fallen on 
tliem, as ailogod in the plaint by iihan- 
donment and resignation of tlio Mut’wallis 
who were charged with having illegally 
made the aliena'ions. Tlicsa cases there¬ 
fore are no authority for the proiKnitioni 
in the form in whicli it has been p'lti 
Ijefore us. 

It was next urged on IjcliaH of tlio 
respondent that the plaintiff wasontitiol 
to raairifcain the action having acquired a 
right by preijcription to Ins olDce 
Mutwalli liaving acted adversely to all 
possible claimants for over the statutory 
jreriod. The office of Mvtfcwalli not being 
a hereditary one, a suit to oust the. 
plaintiff from his office as Mutwalli \-i\ 
regulated by .\rb. 120 of the schedule toj 
the fjiraifcabion Act. and if no s lit has; 
been brought to' oust the plaintiff hy| 
reason of his having hold the office for; 
over six years he would acquire an tnde-i 

(isj (18911 19 c.^1. 2d3‘ “ 

(U) riflWJ 24 Bom. 170=1 Bom. b. R. Cl ). 
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feasible right to hold the office of Mut- 
walli and would acquire a complete title 
jfor the purposes of litigation or anything 
connected with the endowment, Jaya 
Nath Das v. Birbkadra Das (15); 
Kidamhi Ragavachariar v. Tirumali 
Asurl Nallur Ragavachariar (16); 
Khajeh Saliviullah v. Abdul Khair Mus‘ 
tafa (17); Kassim Hassan v. Hazra 
Begam (18). That the right of the plain¬ 
tiff to hold the properties of the wakt 
is a right appurtenant to his office as the 
Mutwalli cannot be disputed : Gnana- 
sambandha Pandara Sannadhi v. Vein 
Pandara (19). 

The question therefore is whether the 
j)laintift' has held the office of Mutwalli 
adversely to the rest of the world, that is 
to say, to all possible claimants in respect 
of the wakf and for the statutory period 
of six years. There is no express finding 
of the learned Suboi’dinate Judge on this 
question. He has, no doubt, in agreement 
with the trial Court, found that although 
the management of the properties was in 
the*liands of Niir Mohammed the pfain* 
till was de facto Mutwalli, but this find¬ 
ing does not go far enough. Moreover, 
the legal effect and bearing of the matters 
upon which he has relied for this finding 
expressed in so general terms, do not 
ai))’ear to us to have been correctly ap" 
j)i'cciated, e. g., the declaration of the 
l)laintitt s right in a suit between him 
and the heirs of Nur Mohammed on con¬ 
sent by the said heirs not being a judg¬ 
ment in rem has been erroneously re¬ 
garded as evidence as against the defen¬ 
dants, the declaration contained in the 
xNadal)! ^krar (Ex. A.) as to the rights of 
the plaintiffs, if any. in the pi'operties 
wliich were given to Nur Mohammed does 


not appear to liave been duly considered 
and tlie facts bearing upon the document 
executed by the plaintiff in favour of 
Lsluvquo in lol i do not appear to have 
l)cen sufficiently investigated. On the 
whole wo are of opinion that the appeal 
has not been properly dealt with by the 
learned Suboi'dinate Judge, and we ac¬ 
cordingly set aside the decree passed by 
him and direct that the whole appeal be 
reheard except as to the question of the 

^15) [I8y2j 19 Cal. 77G. ~ 

(10) [I902j 2G Mad. 113. 

(17) riOOUJ 37 Cal. 2G3=U C. L. J. 3dl^3 

I. C. 419=1-4 C. W. N. 497. 

151=60 1 . c. 165. 

(IJ) [1899] 23 Jf.ad. 271=27 I. A. 69=10 M. L, 

J. 20=7 S.ir. G7HP. C). 


validity of the wakf, the question whe¬ 
ther the property in suit is wakf property 
or not and the question of legal necessity, 
the findings on these matters being taken 
as in plaintiff’s favour. After proper 
findings are arrived at on all the other 
questions which arise in the case, the 
appeal will be disposed of by the lower 
appellate Court. Costs of this Court will 
abide the result. 

In view of the fact that this case, as 
well as the case out of which appeal 
No. 2152 of 1923 has arisen, both relate to 
the same wakf and in the latter case also 
a similar order of remand has been 
passed, we direct that both the cases, if 
possible, should be dealt with by one 
and the same Court but separately and 
each upon its own merits. 

Suhrawardy, J. —I agree. 

Appeal allowed. 
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Greaves and Mukerji, JJ. 

Birendra Kishore Manikya Bahadur 
— Plaintiff—Appellant. 

V. 

Ditrga Sundari Ghoxedhurani and 
Defendants—Respondents. 

Appeals Nos. 441, 475, 479 and 486 of 
1920, Decided on 19th April 1926, from 
the appellate decrees of the Spl.-J. 
Noakhaii, D/- 17th September 1919. 

(а) Bengal Permanent Settlement Regulation 
(i of 1793), S. 1 —Independent taluks. 

The mere fact that in various reports made and 
proceedings taken under the then existing Rc^U' 
lations the taluks are mentioned as decennial 
taluks does not make them independent tilltilfs* 

T. [P.188,0.23 

(б) Benqal Decennial Settlement Begulatior^ 
(8 of 1793), S. 4—DoujIs after confiscation. 

The fact that do^vls were taken from the 
holders of the taluks after the confiscation does 
not make the 'taluks independent, if in point of 
fact at the Decennial Settlement or in pursuance 
of the Regulation relating thereto separate 
engagements had not been made in respect of 
them. [P. 138, c. 2] 

(c) Crown — Escheat—On confiscation eemin- 
dari does not merge in penna7ient right of 
Government—Whether there teas merger is a 
mixed question of law and fact —Civil P* C., 
S. 100. 

Oa confiscation a zemindari does not merge in 
the permanent right of the Government, so as 
to create a new zsmindari when the estate is re¬ 
settled with another. The question whether 
theca was merger or npt is a mixed question of 
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law and faob, and it haa to be determined upon 
a construotion of the order of confiscation the 
interest which the Government was capable of 
holding in those days and upon various other 
matters. [P. 132. C. 1] 

Bomes Chandra Sen, Gobinda Chandra 
De Boy and Birendra Chandra Das — 
for Appellant. 

Bhagirath Chandra Das —for Respon¬ 
dents. 

Biraj Mohan Maznmdai —for Deputy 
Registrar. 

Mukerji, J .—These four appeals arise 
out of as many applications under S. 105 
of the Bengal Tenancy Act for settlement 
of fair and equitable rent in respect of 
certain tenures which had been recorded 
in the finally published Record of Rights 
as bearing jamas which are enhanceable. 
The facts shortly stated are these : 

Pargana Dandra was held in two 
shares, viz., the i-annas share and the 
12*annas share. The 4'aDna3 share was 
owned by one Mahomed Ali Chowdhury. 
Mahomed Ali Chowdhury was declared a 
rebel And his estate was confiscated by 
the Government in February 1793. 
There were in this estate before the e?* 
cheat, 46 taluks, a nij taluk and .some 
other lands. After the escheat tbe nij 
taluk was divided into 35 tapas. The 
Collector then made dowl settlement 
with the taiukdars, and in the dowls that 
were taken only the rents were specified 
without specification of the area of land 
comprised in each taluk. For several 
years Government used to collect the 
rents by leasing out the zemindari in 
ijara, but subsequently the dues used to 
be realized from the taiukdars and 
holders of the tapas. For some time 
malikana was paid to the heirs of 
Mahomed Ali Choudhury, but subse¬ 
quently it was discontinued and it was 
said that the payment bad been made 
under a mistake. In 1824 tbe tapas 
were surveyed and assessed at tbe rate 
of Rs. 3-6-0 per kani. 

The 45 taluks were not assessed then 
and they retained the rents which they 
used to pay all along. In the meantime 
12 annas share of the pargana was parti¬ 
tioned into four separate shares, two of 
which were subsequently sold for arrears 
<d revenue in 1835 and were purchased 
by the Government. From time to time 
moMurements were made of the lands of 
^ tl^uk, but for one reason or other the 
iMUM of these taluks were not interfered 
Ooasidenble difficulty, however. 


was experienced in the management of 
the estate because whenever a dispute 
arose, as the areas were not specified, 
confusion was created by the uncertainty 
as to whether any particular land was 
included in the i-annas estate of Maho¬ 
med Ali Choudhury or the other two 
shares out of the 12 annas which had 
been purchased by the Government or 
the remaining two shares, in 1845 the 
Revenue Officers proceeded to measure 
all the lands of the taluk and the jama 
was assessed at Rs, C-15-0 per kani. The 
taiukdars were offered a deduction of 
H of the jamas so assessed if they 
would agre4 to the jamabandi made as 
aforesaid, but they refused. 

One of them instituted a suit to set 
aside his jamabandi. He was successful 
in the Court of the Munsif. The Govern¬ 
ment then preferred an appeal to tha 
District Judge who appears to have 
partly upheld the decree of the Munsif. 
On a special appeal preferred to tbe 
Sader Dewany Adalab the decrees of tbe 
Courts below were set aside and the suit 
was dismissed on the ground that the 
civil Courts had no jurisdiction in the 
matter. An appeal was preferred to the 
Commissioner of Calcutta against the 
assessmeut made as aforesaid, but the 
assessment was upheld on the 6th June 
1848. In July 1848 the final jamabandi 
was prepared and jamas were settled 
with the taiukdars for SO years from 
1845 to 1874. The tapas wore assessed 
again in 1848 and settled similarly as 
the taluks. Of the laklievaj mahals in 
t])6 estate some were released ; some 
were left unassessed ; and some were ue- 
sumed; and those that were resumed were 
as essed : some were assessed at half the 
rates of the tai)as as being of a date 
prior to 1790 and others on full rates as 
tapas being of dates suljseqnont to 1790. 
In 1869 the eslalo consisting of Uio said 
4'annas share was ponnanontly settled 
with one Asima Banu and lioir of the 
aforesaid Mahomed AU Choudhury and 
with one Bharat Chandra Deb who had 
purchased the interests of his other 
heirs. From them the plaintiff pur¬ 
chased the zemindari in 1880. Appeals 
Nos. 444, 475 and 486 relate to three of 
the taluks, and Appeal No. 479 relates 
to the lands of a resumed laklieraj 
tenure. 

Appeal No. 479 may be disposed of 
shortly. The Assistant Settlement 
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Ofliccr held that the tenure to •which 
this appeal relates was created after 1790. 
It was resumed in 1845 and -^vas made 
into a tapa and assessed with full rates 
as a tapa. The Assistant Hottlement 
Oflicer liold that the rents of the tenure 
were enlianceable under S. 7 of tlio Bengal 
Tenancy Act. Ha. however, took into 
consideration the provisions of Cls. (a) 
and (b) of siilrS. 3 of tliat section and 
granted an enhancement on that basis. 
The plaintilT, claiming more, preferred 
an appeal and though there was no ap¬ 
peal on behalf of the defendants the 
learned Special Judge dismissed the 
ap 2 Jeal as well as the original case- This 
evidently was wrong. The learned vakil 
for the respondent seeks to justify the 
order of dismissal of the case as passed by 
the learned District Judge on the ground 
i'bat the reasons given by him for dis¬ 
missing the other cases relating to taigas 
^pply to this case as well, but this 
argument cannot be accepted as well 
founded in the fact of the clear findings 
of the Assistant Settlement Oflicer to 
which 1 have referred. Appeal No. 479 
must accordingly be allowed aud the 
portion of the decree of the lower ap¬ 
pellate ^urt which purports to dismiss 
the original case must be expunged, the 
decree passed by the Assistant Settle¬ 
ment Officer being restored and affiimed 
by this Court. The appellant will be 
entitled to liis costs in (his ai)pea]. 

AiJjieals Nos. 441, 475 and 436 relate 
to three of the taluks. The Assistant 
bettlemcnl Oflicer held tliafc these 
tahiks origina-lly belonged to the class of 
independent taluks mentioned in S, 1 of 
Regulation 1 of 1793 and S. 4 of Regula¬ 
tion 8 of 1793 hut that they had lost 
tneic character as such, that they are 
nevertheless taluks which had existed 
since the Permanent Settlement aud, 
^erefore, the provisions of S. 6 of the 
Bengal Tenancy Act applied to them, 
and as the requisite proof was wanting 
the plaintifl^s were not entitled to any 
enbancemont. The plnintiffs thereupon 
aiipealed with the result that the learned 
Special Judge held that the taluks were 
independent taluks, that the rents were 
not variable and in that view of the mat¬ 
ter he dismissed the appeals before him as 
well as the original cases to which they 
related. The plaintifls have preferred 
these appeals. The first question which 
arises in these appeals is whether the 
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taluks are independent or dependent 
taluks. The learned Special Judge was 
right in holding that the onus of proving 
tl^at they w’cre independent taluks lay on 
the defendants the presumption arising 
from the finally published Record of 
Rights being in plaintiffs favour. 

The learned Judge has. found aud in 

my opinion rightly found upon the facts 
set forth and statements contained in 
various reports made aud proceedings 
taken under the then existing regula¬ 
tions, that the taluks existed from before 
the Permanent Settlement. He has 
further held that in the aforesaid pajiers 
the taluks are mentioned as decennial 
taluks and this expression he proceeds to 
observe under Regulation 1 of 1793 
means independent taluks. This is one 
of the grounds given by him for arriving 
at the conclusion that the taluks are 
independent talulcs. In this, however, 1 
am unable to agree with the learned 
Judge. There is absolutely nothing in the 
judgments of either of the Courts below 
to show that the holders p! these taluks 
prior to the confiscation by the Govern¬ 
ment ever paid their dues direct to 
Government or that they ever set up 
any such right. There is nothing to 
show that they had at the time of the 
Decennial Settlement entered into en¬ 
gagements with the Government to pay 
their revenues direct. . I do not see that 
the expression “decennial taluks” has 
any recogni;56d meaning according to the 
regulation to which the learned Judge 
lias referred. The fact that dowls 
were taken from the holders of the taluks 
after the confiscation did not make the 
taluks independent if in point of 
fact at the Decennial Settlement or in 
pursuance of the regulation relating 
thereto separate engagements had not 
been made in respect of them. 

There are indications in the reports 
and corresiiondonce of the Revenue 
Authorities which ai*e on the record sug" 
gesting that ]x>rbaps some of the toluk- 
dars though^ not all bad dowls of the 
Decennial ^ttlement hut the learned 
Judge has not found as a fact that any 
-such engagements had been entered 
into in respect of these taluks to which 
the appeals relate. On the other hand, 
we find that the holders never applied 
to he separated in aooordance with the 
provisions of S. 14 of Regulation 24 of 
1801. Thi omission on their part had this 
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effect under the said provisions that the 
taluks would on the expiry of the period 
prescribed therein be considered as doper.' 
dent taluks not entitled to be separated 
from the zemindaries to which they may 
attached though in other resjjects the 
rights of the talukdars were nob meant 
to ^ in any degree affected by the regu¬ 
lation. This, therefore, is not conclusive 
but, the learned Judge, in my view, was 
not right in treating this omission as al¬ 
together negligible. Tho other ground 
upon which tho learned Judge has pro¬ 
ceeded is this : he is of opinion that on 
confiscation the zemindari of Mahomed 
All Choidhury merged in the i)ermanent 
right of the Government and when in 
1869 the estate was settled with Asima 
Banu and Bharat Chantlra Deb, a new 
zemindari was created to which the 
taluks either as existing from before the 
Permanent Settlement or as created by 
fresh assessment in 1810 cannot he said 
to bo deiiendont. The learned Judge has 
held that there was merger and in arriv¬ 
ing at this conclusion he has relied upon 
a rule in the Bengal Survey and Settle¬ 
ment Manual, and upon the fact that 

had not the proprietary right and the 7 .?mjn* 
dari merged in tho permanent title of tho Oo- 
veromont the Siinindari would have been sold 
and tl|c taluks etc., would li.ave been annulled. 

It is difiicult to Ree liow the rule in 
the Bengal Survey and Settlement Ma¬ 
nual can determine this question of mev- 
jger and how this one circuraGtanco of (ho 
zemindari not having been sold can ena¬ 
ble a OouH to hold in tho allirnnitivo 
that there was merger. Ho has aitu'dicd 
no signihcance to the fact that for fome 
time malikana was paid as it was alleged 
that it had been juiid under a mistake. 
The QU^tion whether thero was merger 
or not is a mixed question of law and 
•Mt. has to be determined upon a 

construction of the order of confiscation 
the order by which the estate was return¬ 
ed to one of the heirs of Mahomed Ali 
OBoudhury and the representative of the 
otlier heirs, the interest which the Go* 
vemmeot was capable of holding in those 
•nd upon various other matters, the 
relevant evidenoe hearing upon wliich 
does not appear to have been placed Im* 
tore the Court by either of the parties. 
Ob. the other hand, there is the unde- 
udable laet that the aemindari tore one 
Mei number and was treated as one 
^.•(Me all along. The question whether 
eemlndari had been extinguished by 


the coufiscatiou, in the estate of the 
record, therefore, in my opinion, can only 
be answered by saying that it lias not: 
been proved whetlmr there was sucli e>:- 
fciuguisbmenfe or not. Tlie result, (lieiv* 
fore, in my opinion, is that, i(; has not 
been established that the zemindari 
ceased to exist at any time or that fch.v 
taluks existed before the creation of Ih:? 
zemindari and that the presumption ari¬ 
sing in favour of tho plaintiffs upon liu 
finally published Record of Rights as to 
the dependent character of the talviks. 
stands. If tlie taluks have not he^M. 
proved to be independent taluks and tiio 
presumption to whicli I haw lefoiTCeit 
stands, then it follows that the j)laintiri< 
must prove one or other of the condi¬ 
tions mentioned in CI.s. (a) and {b} of S. ci 
in order to succeed. 


In the present case tliorc ari'e-ii.■; 
question under Cl. (h) and the only ly ca¬ 
tion is whether tho plaiiHilV^ are rnllll-j ' 
to enhance tile rent eitlier l.y local cu-.- 
tom or l>y tlie conditions under whit!! 
tlie tenure is lield. If. is contended ov 
holiaU of j-lio r(rs|)oiide;i!.' that llm hMiii- 
ed Special Judge lia-- ihail; wiMi i.l: r 
matter and has joeonled a finding a„ui' •’ 
the plaintiffs that llio rout jio'. va'i 
able. Now tlie learsicd Special 'dudgo i-. 
one jias-ago of )ii.s jutlgjn oil ha< oli-ei'v^'d 
thus : 

If lllcTC \:<> l.H'j'N'T •( V j 

fioveroiaent \va5< oiil\ tru'-h/cj f(;r lit** r *ii ! tlw 

% 

they can l>.? s.oid to Ikivij Uw'o n,;!', ci-N mi'I-: 
uluks with rents \vha;h viiriud. 


It is difficult to follow winit tli!-' j;:.»• 
sage oxitctiy means for it ai'pear- h- L* 
in conffict with wlial I he learned Jud.;'. 
says later on and wliicli runs in {,lii;>u 

words : • 

From IWS to If'UO lliey .il.'O piiJ n lif. 
rents and previous to ISJS thure liavieg tofi 
ascertainment of definite areis it )-j p o- 

perly taid that the rents of laluk-i v.iriil. 

if there was anv inrrc;Ui.j it was for 'te . 

Any >va>’ it seejus to ha\a heu:i tiro 
view of tho learned Judge Llmi (ho varia¬ 
tion in tho rent was duo to ulterarion in 
area. li'or this snpiwitioi), howevoi 
thero iii absolutely no foundation. 1o 
1840 tho rent was asscssod at R-*. ;,-jo-0 
|X3r kani, but thero is no indication tliv;. 
this was the rate alopted when thedowU 
’.vero taken or that the rent was as^i^'^od 
then at any particular rule ]>er kani, and 
on the other hand, (lie proceedings to 
which rofereooa has been made in tho 
judgment of the .Assistant Settlemenb 
Officer plainly indicate that the an as of 
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the talukg were not ascertained at fcho Judge in bis judgment and we thinTc wo 
time. This variation, therefore, cannot are free to arrive at our own conclusion 
he ignored in the way that it has been on it independetly of the opinion express- 
hy the learned Judge. Nor again does ed by the other Division Bench : and 
the variation altogether lose its effect secondly because the question of the 
because, as it has been urged on behalf of status of the defendants, which is a ques- 
the respondents, the variation was sub* tion of law, doss not appear to have been 
mitted to under compulsion. This com" treated by the learned Judges as such 
P’ilsion is nothing more than this that but, on the other hand, the subsidiary 
the Revenne Authorities imposed the question involved therein, viz., whether 


jamas and the talukdars had to submit 
to them in spite of protest. It is, how¬ 
ever, not conclusive one way or the other 
hut its bearing and effect on the ques¬ 
tion which arises under Cl. (a) of 
of the Bengal Tenancy Act will have 
to be duly considered. So also the other 
facts and circumstances of the case in¬ 
cluding the fact that the jamas were 
tixed in 1848 for SO years which would 
prima facie indicate an intention not to 
fix the rent in perpetuity. There is some 
evidence, it is said, in the shape of judi¬ 
cial decisions indicating a custom to 
enhance the rent of tenures of similar 
character and description in the locality : 
if such there is, that also will have to be 
considered. Upon a consideration of all 
these matters proper findings will have 
to be arrived at on the question whether 
fhe plaintiffs have succeeded in making 
out a case under Cl. (a) of S. 6 of the 
Bengal Tenancy Act. 

In conclusion I must refer to a judg¬ 
ment of another Division Bench of 
tliis Court which has dealt with a num- 
hev of other appeals preferred from the 
^"ame judgment of the learned Special 
Judge. These appeals related to other 
cases under S. 105 which were governed 
by Ihe same judgments of the Assistant 
Settlement Officer and of the Judge as 
are before us in these appeals. That 
Division Bench appears to have arrived 
at conclusions different from ours and 
with the utmost deference to the learned 
Judges who constituted that Bench we 
feel that we cannot agree in the view 
they have taken. We have accordingly 
given the matter our most anxious consi¬ 
deration as to the course that we should 
adopt. We have now arrived at the con¬ 
clusion that the decision of that Bench 
is not binding on us and for two reasons ; 
firstly, because on the question whether 
the plaintiffs have succeeded in proving 
the condition mentioned in 01. (a) of 8. 6 
of the Tenancy Act which is a question 
of fact there is no finding of the Special 


the zemindari was extinguished or hot 
has been treated by the learned Judges 
as a question of fact only, a view with 
which wo are unable to concur. 

The decrees passed by the learned 
Special Judge must accordingly be set 
aside and the appeals remitted to his 
Court so that they may be re-heard as to 
this part of the case and dealt with 
and decided in accordance with law. 
Costs will abide the result. Hearing 
fee is assessed at one gold mohur.in each 
of the appeals. ' 

Greaves, J.— I agree. 

Case remanded. 
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Cuming and Page, JJ. 

Tirthamayi Dassi —Plaintiff— Appel¬ 
lant. 

V. 

Atikidla and another — Defendants— 
Respondents. 

Appeal No. 1190 of 1924, Decided on 
12th May 1926, from the appellate de¬ 
cree of the 1st Sub-J.. Sylhet, D- 25th 
March 1924. 

' (a) Civil P., C. 41. R. ^l-~AdcliUonal evi¬ 
dence can be admitted iti appeal tinder general 
principles of law or 0. 41, B. 27^Whether such 
evidence should be admitted should be decided 
when appeal is actually heard--{Page, J.)—Evi- 
dence can be admitted by appellee Court 
discretion—High Court will interfere in excep¬ 
tional cases. 

Per Cuming J. — Additional evidcaca can ba 
admitted b/ an appellate Court either under the 
general principles of 'law or under*the specifio 

provision of 0. 41, R. 27. [P 142 O 2] 

• . * 

A party cannot be allowed to supplement his 
evidence in appeal unless some very good reas’o.n 
is given, and - the question whether additional 
evidence is to be admitted or not jn appeal has 
.to be determined at the time when the app^l 
is actually heard. 31 Bom. 381, Bel. on. 

• > ■ [Pl48dl] 
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P«r Pag$^ J ,—^The disoretion of an appellate 
Oourt is not lestrlcted in lespeot of the admis¬ 
sion ot additional evidence as in a Court of 
review ondei 0- 41, B, 1, bat the discretion 
is a judicial dUotetion which should be eicer- 
cised with caution. Further when an appellate 
Court has duly -admitted additional evidence, 
that otherwise is admissible, in the exercise of 
the power that it possesses in that behalf, it is 
ooly in rare and exceptional circumstances that 
the High Court will interfere with the discre¬ 
tion of the lower appellate Court and hold that 
the additional evidence was improperly admitted 
and cannot be taken into consideration : 21 Cal. 
484 ; 42 Mad. 737 and 23 All 12L Ref. 

[P 145, C 2] 

(fc) Practice-Second appeal—Lower appel¬ 
late Court improperly admiiting additional 
evidence—High Court can dispose of the case 
only when lower appellate Court has based its 
conclusion on other than such evidence. 

t 

Where the lower appellate Court has admitted 
additional evidence improperly, the High Court 
can itself dispose of the case o ily in such cases 
where iadepandently of the evidence improperly 
admitted the lower Court has apparently ar¬ 
rived at its conclusion upon other grounds : A. 

l. B. 1924 Cal. 1042 ; 35 Cal 701 and 23 Cal 

m, Bel on. [P 143 .C 2] 

(c) Civil P. C., O. 41, R. 11—One party ad¬ 
ducing additional evidence—Other party should 
be allowed to rebut it. 

Where the appllate Court admits additional 
evidence at the instance of one party, the other 
party must bj given oppoctniity to adduce re¬ 
butting evidence'. [P 143, C 2j 

(d) Bemml—SUght evidence is sufficient to 
prove. 

As benami transactions are very common in 
Indian practice, even a slight quantity of evi¬ 
dence may sufhca to show that it was a sham 
transaction : 15 Cal. 20 (P. C.), Rel on. 

[P 144, C 1] 

(«) Practice—Judgment must be based on legal 
evidence and not on surmise. 

The decision of a Court must not rest on 
snspicioa and snnni^e but must be ba^ed on 
legal grounds establisliel by legal testimony. 

[P 147, C 2] 

Braja Lai Chakravarti and Priya 
Nath Dutta —for Appellant. 

Pugh and Bhupendra Chandra Guha 
—for Respondents. 

Cuming, J. —The facts -of the case 
out of which this appeal has arisen are 
these. 

The plaintiff brought a suit for re¬ 
covery of possession of a A-annas share 
in some 8 and odd kedars of land. Her 
case was that one Nabin Chandra Deb 
who was a co-sharer in a certain mehal 
Madanraja had opened a separate ac- 
Gount for this share. The land now in 
dispute lies within this mehal. In 1906 
l^win made a gift of his share covered 
separate aoootint Ho. 69 to his 


son-in-law Girish Chandra. Four day^i 
later Girish granted a patni lease of the . 
major portion of the land to his brother- 
in-law Satis who is the respondent in 
the present appeal. The rent reserved 
was Rs. 361. After that the mehal wa-! 
sold several times for arrears of revenue- 
Finally in 1913 it was once more sold 
for arrears of revenue and purchased by 
one Baikuntha, Dianath Ham (the Inn- 
band of the plaintiff) and some others. 

It was again put up for sale on Janua- 
ary 15th, 1915, and purchased by Dia¬ 
nath and one Naba Kishore. In 191d 
Dianath executed a conveyance in favour 
of the present plaintiff' his wife of 
4-annas share of Estate No. 69. Her 
name was duly registered in respect of 
this share. In August 1918 Dianath 
made a deed of gift of the same shave to 
the present plaintiff (his wife). She in 
September 1918, brought the present 
suit against one Abikulla for a declara- I 
tionof her title and recovery of posse?* 
sion. Atikuila set up the title of they/ 
patnidar Satis in defence. Satis was 
then added as a defendant and the suit 
proceeded. The trial Courts dismissed 
the suit holding that the ])atni was really 
in existence and could not be avoided or 
annulled. On appeal to the District 
Court the Subordinate .Judge held tnat 
the patni lease was not a real transac¬ 
tion and gave a decree declaring the plain¬ 
tiff's title and allowing her possession 
through Defendant No. 1 Atiknlla- 
Defendant No. 2 Satis the added defen¬ 
dant appealed to this Court. 

The case was sent back to the lower 
appellate Court to decide the appeal 
after determining whether the patni 
tenure was a I'eal transaction. The 
lower ai)pellat 0 Court held that the 
patni was a real transaction and so di-s- 
missed the appeal and ^confirmed the 
judgment of the trial Court which had 
dismissed the suit. Against this decree 
and judgment the plaintiff has appealed 
to this Court. It is admitted that 
the decision of the appeal depends now 
entirely on the question whether the 
patni granted to Satis was or was not 
a real transaction. Mr. Chakravarti 
who has appeared for the plaintiff-ap¬ 
pellant has raised three points. 

(1) That the question of the registra¬ 
tion of the patni was raised in the High 
Court and that Court decided then that 
certain evidence which has since been. 
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aJmifctcd \va? inailmissible. A considera¬ 
tion of the judgment of the High Court 
fo which I waj myself a pai'tv' makes 
it quite clear that the High Court did 
not decide this p^int. 

Tlio next point which has moro sub- 
sUnce is that the lower appellate Court 
iidjiii'.ted in evidence certain doeumonfcs 
which wore not a^linissiblo bocauso their 
a Irnii-ilo!! floes not come within tho four 
('ornfiiN of O. /t, H. '27. X’hc documents 
wtiieb it is contended wei'o improperly 
admitted weie ortain revonue challans 
A-f to A*l-I2 and certain papers to prove 
* iiat tiio patni tenure had heon ragis- 
te-'cd by tho Deputy OommissiouGr. 

Now O. 11, R. 27 provides that the 
I'avtios to an appeal shall not bo entitled 
to pr<Kluce additional evidence whother 
oval or documentary in thj appellate 
Court unless (a) til i Court from whose 
decree tho appeal has been preferred 
has refused to admit evidence which 
ought to have been admitted, or (b) the 
appellate Court roquircs any document 
to be produced or witnesses to bo ex¬ 
amined to enable it to pronounce judg¬ 
ment or for any other substantial cause. 
There is a proviso that whoro additional 

evidence is allowed to bo produced tiie 
appellate Court shall record the reason 
lor its admission. 

Now tho present case docs nob ad- 
onttedly fall within suh- S. (a). Neither 

lender the first part of 
^ulrS. (h). It is not suggested for one 
nvunont blia'.- the aiipcllato Court re- 
<iuuvd those documents to enable it to 
pronounce judgment for the evidence was 
produced at the instance of ono of the 
paities and not at the instance of tho 
ourt. If, thoreforo, it is in any way 
admissible it must bo obviously under 
the concluding portion of sub-S. (b) viz., 
for any other sidisfcantial reason. I have 
been referred to tho case of Indrajit 
Pyat-.ip Bahadur Sahi v. Amar Singh (t) 
vvhere their Lordships of tho Privy Coun¬ 
cil remark that the defendants took the 
‘>uly and proper course, viz., to apply to 
the High Court which was in possession 
of the case to admit the additional evi¬ 
dence under either the general principle 
of law or undor the specific provUion of 
R. 27^wliich lays down that the appel¬ 
late Court may for any other substantial 
cause (viz., other than those specified) 
a llow such evi dence to be produced. 

(1) A. I. R. 1923 Q 13S=:TPat7~i^G (P. C.)- 


Their Lordships go on to state that i6 is 
desirable to observe that there is no* 
restriction on the power of the Board to 
admit such evidence for the non-produc¬ 
tion of which at the initial state suffi¬ 
cient ground has been made out. 

Mr. Ghakravavti has contended that 
tho case for the admission of fresh evi¬ 
dence in apixial must come strictly 
within the four corners of O. 41, R. 27 
and in su 2 )port of his contention relies 
on tho case of Kessowji Issiir v. G. I. P. 
Hu- Go. (2). This is also a decision of 
the Privy Council. No doubt their Lord- 
ships do state as follows : 

Now, at this stage tho question is, under 
what jurisdiction was the fresh evtdoncs taken 
by tho appellate Court ? They had, as has baeu 
uotioocl, uo jurisdiction to reverse the rolusal of 
Mr. Justice Tyabji, appo.il from his decision ba* 
iiig oxcliidorl by statute. The 5G8th section of 
the Civil P. C, (now O. 41, R. 27) c.au alone bo 
lookou to for s.anctiou of these proceedings. 

That the decisiou most strongly 
supports Mr. Chakravavti is evident 
bub it seems to m3 that it has been 
modified to some extent by tho case 
of Indrajit Pratap Bahadur Sahi v. 
Amar Singh (l) which would allow the ad¬ 
ducing of fresh evidence in appeal under 
either the general principles of law or 
under the specific iirovision of O 41' 
R. 27. 

If, howovor, I understand the case of 
Indrajit Pratap Bahadur Sahi v. Amar 
Singh (1) correctly the additional evi¬ 
dence in that case was admitted under 
any other substantial cause.** However 
be that as it may, I cannot see how either 
under O. 41, R. 27. or tho general principle 
of law tho evidence in the present case 
could iiossihly have Ijjea admitted for 
the first time at tho appellate stage. 
Wliab actually hapjiened it is not too 
easy to discover from the record but we 
find on the 18bh March a iietition was 
put in by the apj) 0 llant in which she 
stated that tho Court had passed an 
order admitting those papers in evidence, 
bho strongly protested against their 
admission and asked that if they wove 
admitted she should bo allowed to adduce 
rebutting evidence. On this petition tho 
learned Subordinate Judge passed the 
following order : 

Tha documeuta are public records. The plain- 
till raised no obieclioa to the admissibility of 
these documeuts nor applied to produce any re¬ 
butting evidence though they were died on iUo 
2obh August 1920, an d 206h -tfaroh 1923, and 

T2) 11907] 31 Bom, 831=:34 I. A. 115=9 Bo^. 

U R. 071=4 A. L. J. 461 (P. 0). 
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ward not rajaoUi or admUt^ bafore. I tbarefota, 
rojaab tha d applioatiou as {rivolous aad 

filed with an ultarior motiTa. 

I oonfess I cannoi; undersband the 
lejtrnod Subordinate Judge’s order. Ho 
■states the dooumsnbs are public records. 
That of itself would not make them 'ad* 
missible for the fivsb time in appeal. He 
then go3S on to state tho plaintill raised 
no objection to their admissibility or 
asked to bring rebutting evidonce bhougl> 
the documents were iilod on 2'>tb August 
1920, and 20fch March 1923. 

Now tiie plaintiff had no opportunity 
for objecting bo their admissibility until 
the appeal was actually heard whioli 
api)arently was on tho 18th March, tho 
date of the order. The question wheblier 
additional evidence is to be admitted or 
not in appeal has to ha determined at 
the time when the appeal is actually 
board, [see : Kensoioji Issi^r v. (j. I. P. Ru. 
Co. (2).] Clearly, _ tho plaint.It had no 
occasion or opportunity before to object 
to tho admissibility of the documents he* 
cause as I have pointed out this can only 
1)0 determined at the time of liearing the 
appeal. 

Tho learned Judge ottered no reason as 
far as I understand his order for admit- 
ting tlie evidence. Neither in appeal 
before us is it suggested what reason 
there could bo for admitting the evi¬ 
dence ? It is not suggested that it is 
evidence which was not available to the 
defendant at the time of tho hearing of 
the case and wliich he could not witii 
duo diligence have discovered. Even if 
it were, the proper course would have 
been bo apply for a review of judgment. 
A party cannot be allowed bo supplement 
his evidence in appeal unless some very 
good reason is given. Nona lias l)03n 
given or even suggested. The Jiulgo was 
oleavly wrong in allowing the additional 
evidence to bo given at tiio appellate 
stage. 

lb has been argued that in acuordauco 
with the provision of S. 107 of the Kvi- 
dance Act the improper admission of 
evidence is not by itself a sufficient rea* 
•on for ordering the appeal to be reman¬ 
ded for a finding on the admissible evi* 
denoe if the Court is of opinion that in¬ 
dependently of the evidence wrongly 
l^mitted there is suftioient evidence to 
jiMtify the finding. Bat it must be borne 
in mind that this is a second appeal and 
6had iivave not judges of fact. 


The principle by which the Court is to 
be guided in dealing in second appeal 
with evidence improperly admitted has 
been discussed in Womes Chunder Chat- 
terjee v. Ghmider Ckunb Roy Choicdluiri/ 
(3) where Garth, C. J., in dealing with 
the case dissented from his own decision 
in Watson & Co. v. Gopee Soondaree 
Dossec (4) and laid down the rule which 
as far as I am aware has never been de¬ 
parted from in this Court that the only 
cases the Higli Coirt could itself dispos<>* 
of in these circumstances were cases 
whore indepsndently of tlie evtdenoci 
improperly admitted the lower Court has 
apparently arrived a'; its conclusion upon 
other grounds, [see also the cases of 
Ramxtii Penk%d Narain Simth v. 
Methautk Ad iiijiL Gossain, (o) Jind -Taya’ 
dish Chandra De v. Ilarihar De (6).J 
Applying this test to the judgments now 
under appeal it cartainly cannot bo said 
that tlio Suljjrdinafce Judge came to his 
conclusion independently of the inadmis¬ 
sible evidence for a perusal of his judgment 
will show that it is mainly based on tho 
inadmissible evidence. In sucli a case it 
seems there is no aifcernativc but to ro- 
manl tlie case again to the Court of iirst 
appeal to decide tho case after occluding 
the evidence wrongly admittel, viz., Exs. 
A-f to A-f 12 and Exs. Ae, Ag. Aii. 

Thor.e is a third ground also which is 
equally fatal to the order of the first 
apiieUato Court. When tlie Judge allowed 
tho defjndant, iJa'ds, to adduce this 
fresh ovidenco in tho appeal Court the! 
plaintiff' asked and asked finite rightlyl 
that ho sh.ould Ju allowed to adduoej 
evidence to ro'out tho new evidence. Thati 
ho is entitled to do seems to he o!)vious.i 
The learned -Judgo rejected tho applica-' 
tion by his order of IHth Marcli 1921, 
apparently on tho ground tliat the inad¬ 
missible ovidenco had boon on t!iu loconl 
a long time and tlie jilaintiff had mado 
no application before to produce rebut¬ 
ting ovidenco. No doulib the inadiuissi- 
lilo ovidenco ha.l been kept with tho r«j- 
cord for a long time Init it ha I not been 
admitted nor could it bo admitted niitil 
tho appeal was hoard. Until tlu evidence 
was admitted the plaintiff’ could not ask 
for permission bo bring evidence to rebut 
it. The appeal was hoard on I8tb Marcii 


(.5) 7 C.*l. 

(4) 21 W. R. 3.J2. 

(5) 3S0. 

(C) .V. 1. u. 1921 Cal. ICHi 
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1924. On the day when the evidence 
was admitted the plaintiff applied as be 
was obviously entitled to do to bring 
rebutting evidence which application the 
learned Judge for some reasons which is 
not easy to understand, stigmatized as 
frivolous and filed with an ulterior 
motive. It seems to me to have been a 
most reasonable application. 

Mr. Pugh argues for the respondent 
that irrespective of the admissible evi¬ 
dence the appeal is concluded by the 
findings of fact by the lower appellate 
Court. His argument would appear to be 
this. The Defendant No. 2, Satis, the 
respondent in this case produced the 
document by which it was alleged the 
patni was created. He having done this 
it was for the plaintiff to show that the 
document was a benami one and that the 
lower Court having found there was not 
an iota of evidence on the plaintiff’s side 
to prove it was fraudulent or benami 
that concludes the case. The argument 
has little or no substance for the follow¬ 
ing reasons. The plaintiff sued Atikulla 
the tenant in possession to evict him. 
Atikulla set up the title of the present 
respondent and this person was then 
added as a party. It was for Atikulla to 
prove that there was really an inter¬ 
mediate tenure between him and the 
zemindar. The document was only a 
piece of evidence to prove the existence 
of this tenure. Even supposing for the 
sake of argument that once the defendant 
had proved the document it was then for 
the plaintiff to show that the document 
did not represent a real transaction, the 
learned Subordinate Judge was not cor¬ 
rect in holding that there was not an iota 
of evidence on the plaintiff’s side to show 
that it was a fictitious transaction. As 
has been pointed out in the case of Bhxi-' 
hanmoxjini Dasi v. Kumudbala Dasi (7) 
as benami transactions are very common 
in Indian practice—even a slight quanti¬ 
ty of evidence to show that it was a 
sham transaction may suffice for the pur¬ 
poses. Here the learned Judge is quoting 
the words of Lord Hobhouse in the case 
of XJman Parshad v. Gandharp Singh (8). 
No doubt, the person who impugned it 
must show something or other to estab¬ 
lish it is a benami or sham transaction. 
In the present case there is evidence, 

(7) A. I.R. 1924 Cal. 467. 

(8) [1888] 15 Cal. 20=14 I. A. 127=5 Sar. 71 
(P. 0.). 
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namely, the fact that Nabin, the owner, 
gifts the property to his son-in-law who 
at once grants a lease of it to Nabin’s 
own son. 

This is a fact which would go to show 
that the transaction was a sham one and, 
therefore, it is not correct to say that 
there is not an iota of evidence as to the 
sham nature of the transaction. It may 
not be conclusive but it is some evidence. 
But after all as has been often pointed 
out, once both parties have given evi¬ 
dence the burden of proof is of little im- 
j ortance. The Judge clearly did not rely 
on this point of view of the case to decide 
it. If he had, he would not have discussed 
the whole of the evidence as he has done. 
But for the inadmissible evidence to 
which the Judge refers immediately be¬ 
fore dealing with this part of the case it 
is quite possible he would not have.’been 
willing to accept so easily the genuine¬ 
ness of the transaction in spite of the 
circumstances under which it took place. 

To sum up the case ; 

Thc-conclusion to which I have come, 
first, is that the Judge has based bis find¬ 
ings on inadmissible evidence. Secondly, 
that even if the evidence was admissible 
he was bound to have given the plain¬ 
tiff an opportunity of rebutting it. 

Much as I regret it, it seems to ms that 
there is no alternative but to send back 
the case to the learned Subordinate 
Judge to decide the issue as to the genxi- 
ineness of the patni lease on the admis¬ 
sible evidence before him excluding the 
documents I have mentioned above as 
inadmissible retaining the appeal on the 
file of the Court. 

Page, J. —It is with regret that I 
find it necessary to differ from my 
learned brother in this case, but, in my 
opinion, this appeal should be dismissed 
with costs. It would, I think, be a calam¬ 
ity if the only course open to the Court 
is once more to remand this case to the 
lower appellate Court for further con¬ 
sideration. The suit, and also the ap¬ 
peal, is valued at Rs. 25 and it does not 
involve the consideration of any prin¬ 
ciple of law, the issue to be determined 
in the case being whether the creation 
of a patni tenure was or was not a 
genuine transaction. Yet the case has 
been dragging its way through various 
Courts for nearly eight years; it has 
twice been before the High Court on 
second appeal; and the issue which it is 
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oonteaded must; agaia be sent down for 
trial has alread/ been determined on 
three occasions by the lower Courts. 
Nothing but the compelling force of law 
would induce me to acquiesce in an 
order by which this case should be sent 
hack to be tried for the fourth time. In 
my opinion, however, it is neither neoes* 
sary nor desirable that the case should 
be remanded for further consideration. 
The facts have been stated by my 
learned brother; they are simple, and I 
need not recapitulate them. On the last 
occasion upon which the case was before 
the -fligh Court an order was passed that 
the case should be remanded to the 
lower appellate Court: 

In order thar 6 the question whether the patai 
set up by thedofe idant was a bona fide tenure 
aud acted upon may be decided and the case dis¬ 
posed of according to law. 

I am not quite clear as to the meaning 
of the term acted upon ’ in the order, 
for if the patni was created duly and 
bona fide its validity would not depend 
upon whether it was acted upon or not, 
although, no doubt, if the document by 
which the patni was created was not 
acted upon that fact might bs some evi* 
dence that the transaction was not a 
genuine one. It is in that sense I pre¬ 
sume that their Lordships intended the 
term to be understood. At the re-trial 
after remand the learned Subordinate 
Judge found that the patni was granted 
bona fide to the respondent, and had been 
acted upon for 17 year.s, and ha dismissed 
the appeal with costs. 





The appellant has again appealed to 
the High Court in second appeal, and 
contends that the decision of the learned 
Subordinate Judge wai based upon 
certain inadmis3ible evidence which was 
improperly received for the first time in 
the lower appellate Court, that the deci¬ 
sion appealed from thereby was vitiated, 
and that the case ought to bo sent back 
to be re-heard according to law. 

The evidence which the appellant con¬ 
tends ought not to have been admitted 
was(l) j 12 ohallans, from the Revenue 
Authoi’ities for revenue paid in respect 
^ the patni ; (2) a cei'tified copy of an 
^er and of an amended order whereby 
toe patni was specially registered under 
™ Assam Regulation, 1886, Ch. IV, and 
a copy ojf an entry in the register relat* 
to such registration. Now, it was 
Aot pQotended before us that these 
ioonments were nob relevant and admis- 

1927, 0/19 A 20 


sible ; the complaint was that they had 
been tendered and improperly admitted 
in evidence for the first time in the 
lower appellate Court after remand. 
But an appellate Court is entitled in its 
discretion to admit additional evidence. 

either uader the general principles of law or 
under the specific provisions of 0. 41, R, 27 
which lays down that the appellate Court may 
for any other substantial cause (viz., other than 
those particularly spsoified) allow sueh evidence 
or documents to be produced or witnesses to 
be examined. Rules of procedure are not made 
for the purpose of hindering justice : 

[Per Sir. Ameer Ali in Indrojit Partap Baha¬ 
dur Sahi V. Amar Singh (1) see also Imamhandi 
V. Mutsaddi (‘J) 3 

The discretion of an appellate Court ig 
not restricted in respect of the admission 
of additional evidence as in a Court of 
review under 0. 47, R. 1, but the discre¬ 
tion is a judicial discretion which should' 
be exorcised with caution, since the 
reason for the restrictions that have been 
placed upon the right of litigants to ad¬ 
duce additional evidence in the later 
stages of litigation is to prevent per¬ 
jury and the fabrication of false docu¬ 
ments. On the other hand, when an 
appellate Court has duly admitted ad¬ 
ditional evidence, that otherwise is 
admissible, in the exercise of the power 
that it possesses in that behalf, it is only 
in rare and exceptional circumstances, 
such as those obtaining in Kessowji Issur 
V. G. I.P. Rij. Co. (2) that the High Court 
will interfere with the discretion of the 
lower appellate Court and hold that the 
additional evidence was improperly ad¬ 
mitted and cannot be taken into con¬ 
sideration ; In tii6 Qoods of Upondnr 
Mohan Ghose v. Gopal Chandra, 
Ghose (10); Vathinatha Pillai v. Euppa 
Tkevar (U) ; Bam Piari v. Kallu (12) ; 
Yoang v. Thomas (13) and Sanderson v.' 
Blyth Theatre Co. (14). 


The documents in question were filed 
in the lower appellate Court on the 25th 
August 1920, and on the 20th March 
1923, and the learned Judge admitted 
them as appears from the order of the 


(9) [1918] 45 Cal. 878=47 I. C. 513=45 I. A 
73 (P. C.). 

(10) [1894] 21 Cal. 484. 

(11) [1919] 42 Mad. 737=37 M. L. J. 126=» 

10 L. W. 122=53 I. C. 274=(1919» 
M. VV. N. 526 (P, B.). ' 

(12) [1901] 23 All. 121=(1901) A. W. N li 
(13> [13921 2 Ch. 131=61 L. 1. Ch. 496=40 

W. R. 468=66 L. T. 575. 


(14) [1903] 2 K. B. 533=72 L. 3. K. B. 761= 
52 W, R. 33»19 T. L. R. 660=89 I., T, 
159» 
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ISth Ma'.’jh 1021, upon fche ground that 
the respondent had ayjplied for leave to 
adduce tb3 additional evidence a year 
before, that no objection had been taken 
to their admssibility, and that they 
were documents which emanated from a 
public source, and therefore it was un¬ 
likely that they had been fabricated. If 
the matter had rested there I should not 
have been prepared to interfere with the 
discretion of the Judge in admitting the 
documents : Goshahi Tota Ram v. Raja 
Richnunec Bidlub (15) and Ram 
Chunder DiUt v. Chunder Coomar 
Miindiil (16); Minakshi v. Vein (17) ; 
Mewa Lai Sahu v. Kumerji J/ia (18). 
The learned Judge, however, while 
admitting the documents notwithstand¬ 
ing the protest of the appellant refused to 
allow the appellant to adduce evidence 
in rebuttal. That he ought not to have 
done; and in taking this coui'se he can¬ 
not, in my opinion, be regarded as hav¬ 
ing exercised his discretion judicially. It 
cannot be said that the rights of the 
appellant may not have been prejudiced 
by the reception of the additional evidence 
in such circumstances : Ghoshaiii Tota 
Ram V. Raja Rickmunee Bullub (lo). I 
think, therefore, that it must be held 
that these documents were improperly 
admitted. What is the result? Under kl67 
of the Evidence Act, 1872, if it appears 

that independently of the evidence objected 
to and admitted there was sufficient evidence to 
justify the decision 

the improper admission of the addi¬ 
tional documents would not of itself be 
ground for a new trial or reversal of the 
decision of the lower appellate Court. 

It is not pretended that apart from 
the documents to which objection is 
taken, there was not abundant evidence 
to justify the decision that the patni was 
bona fide created and acted upon, and if 
this Court was hearing the matter in 
first appeal, it would have been the clear 
duty of the Court, in my opinion, to dis¬ 
miss the appeal. But it appears, having 
regard to Ss. 100 and lOl of the Civil 
B. C. that the Court when hearing second 
appeal has not the same jurisdiction, and 
that where evidence has improperly been 

(16) -[1869] 13 M. I. A. 77=3 B. L. R. 34= 
12 W. R. 82=2 Sutber. 253=2 Sar. 487 
(P. C.). 

(16) [1869] 13 M. I. A. 181=2 Sar. 507 
(P. 0.). 

(17) [1885] 8 Mad. 373. 

(18) tl909] 10 0. Jj. 3. 33=2 I. C. 946=13 
0. W. N. 797. 


admitted the Court is compelled to 
remand the case for re-hearing unless 
the lower Court has not based its deci¬ 
sion upon such evidence or unless inde¬ 
pendently of the evidence improperly 
admitted the lower Court has apparently 
arrived at its conclusion upon other 
grounds: Womes Chunder Chatterjee v. 
Chunder Churn Roy Choiodhury (3); 
Palakdhari Rai v. Manners (19); Balesh- 
tvar Bagarti v. Bhagirath Dass (20); 
Bamoarilal Singh v. Dwarkanatk Mis' 
sir (21): Jagdish Chandra De v. Harihar 
De (6). 

It is a strange anomaly that the 
tpower of the High Court finally to 
determine an appeal is less restricted 
in connexion with first than it is 
with second appeals in which the deci¬ 
sion of the lower appellate Court should 
be treated on broad lines, and ought 
not to be disturbed unless there 
has been a substantial miscarriage 
of justice but we must administer the 
law as we find it and it becomes neces* 
sai'y» therefore, to analyze the grounds 
upon Which the learned Subordinate 
Judge based his decision. The learned 
Judge appears to have considered the 
issue which he had to determine first in 
the light of the case presented on behalf 
of the respondent and afterwards ' in the 
light of that urged on behalf of the ap¬ 
pellant, and came to the conclusion that 
from whichever standpoint the case was 
regarded the patni must be held to have 
been created bona fide and acted upon. 

He believed the orale vidence adduced 
on behalf of the respondent that Kabin 
executed the deed of gift in favour of 
his "domesticated son-in-law” in order to 
fulfill his promise that if Gris came to 
live in his house he would make him a 
gift of some property ; and that as Gris 
was in Government service and unable to 
attend to the management of the pro¬ 
perty he executed the patni in favour 
of the defendant Satis. Having come to 
the conclusion that the ^transaction was 
conceived in order that Nabin might ^con¬ 
fer a benefit upon Gris the learned Judge 
proceeds to consider the oral and docu¬ 
mentary evidence that the deed of gift 
and the'^atni had been acted uron. He 
finds that the first defendant, who ad- 
mittely what a tenant with oocnpanoy 

~(l9) [1896] 23 Cal. 179. 

(20) [1908] 35 Cal. 701=7 0. L. 3. 663=12 
C. W. N. 657. 

(21) [1919] 29 0. L. 3. 577=62 L 0. 825. 
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rights, had paid rent to Satis after the 
grant of the patni and that Satis had 
paid patni rent to Gris» He further 
found that the oral evidence was cor¬ 
roborated by the documents adduced by 
the respondent, rent receipts, collection 
papers, revenue challans, a receipt by the 
appellant’s co-sharer, the ‘registration of 
Gris' name in the Collectorate, a decree 
obtained by Satis in an ejectment suit, 
and the special registration under the 
Assam Eegulation of 1886, all tending to 
prove that the patni was a bona fide 
tenure. The conclusion at which he 
arrived was that 

the overwhelming documentary evidence added 
to the oral evidence on the defendents’ (respon¬ 
dents’) side will leave no room for doubt that 
the patni was really granted ‘ to the Defendant 
No. 2 and acted upon for the last 17 years. 

In my ‘opinion, it would be idle to 
contend that apart altogether from the 
evidence relating to the special registra¬ 
tion and the revenue challans there was 
not abundant evidence to justify the 
decision of the lower Court. But it is 
clear that in considering the issue before 
him in the light of the evidence adduced 
by the respondent the learned Judge did 
base his conclusion to some extent upon 
the evidence which in the circumstances 
he ought not to have taken into account 
and as the High Court in second appeal 
is not entitled to examine the evidence 
in order to ascertain whether the remain¬ 
ing evidence was sufficient to justify the 
decision of the lower Court the case 
must be remanded, unless the lower 
Court 

independently of the evidence improperly ad¬ 
mitted h.as apparently arrived at its conclusion 
on other grounds. 

As I apprehend his judgment there is 
no doubt that the learned Judge did base 
his decision on more than one ground for, 
apart altogether from the evidence 
adduced on behalf of the respondent tho 
Judge arrived at the same conclusion 
after considering independently the case 
presented on behalf of the appellant. The 
execution of the document by which the 
patni was created not being challenged, 
the burden of proving that the tenure 
'thereby created was not bona fide, or, in 
other words, that the transaction was not 
a genuine one was shifted apon the ap¬ 
pellant. It cannot be doubted that that 
was the correct view to take of the legal 
position : see Ss. 101 and 102 of the Evi- 
•dence Act. The learned Judge, however, 
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rinds that the appellant had entirely 
failed to discharge the onus that lay 
upon him. He states that there is not 
an iota of evidence on the plaintiff’s 
side that the patni is fraudulent or 
benami. No allegation of it is made in 
the plaint, nor in the petition by which 
the Defendant No. 2 was added as a 
defendant. The decision of a Court 
must not rest on suspicion and surmise, 
but must be based on legal grounds estab¬ 
lished by legal testimony. The plaic* 
tiff must show something definite to 
establish that it is a sham'transaction on 
the principle that the burden of proof 
lies upon the person who claims con¬ 
trary to the terms of the deed, and 
alleges that the api}arent is not the real 
state of things. 

It -has been held that Nabin’s state¬ 
ments in tho previous suits cannot 
be used as admissions or substan¬ 
tive evidence. Mere argument is qo 
evidence. The statements of witnes-ies 
are oral evidence. The lower Court 
found that the plaintiff adduced no e 7 i- 
dcnce to show that Nabin is in possession 
of the patni mahal, and that there is 
satisfactory evidence to show tliat tlie jnt- 
nidar Satis is in possession.‘So it is found 
that the patni and the gift are not ficti¬ 
tious transactions. In this ])art of liia 
judgment the learned Judge based his 
decision upon a different and separata 
ground, namely, that the appellant l ad 
utterly failed to discharge the onus pro- 
bandi that lay upon him. This ground 
is entirely independent of the evidenc# 
improperly admitted, for it is based, not 
upon tho evidence adduced by the les- 
pondont but ujion the failure of the xp- 
pellant to produce any evidence at all to 
support his contention that tho patni 
tenure was part of a sham transaction. 

In Womes Chiuidcr Chatterjecs (3) 
the Court refused to order a remand in 
circumstancos nob dissimilar from those 
in tho case before us. In my opinion 
for these reasons it is neither necessary, 
nor desirable that the present case 
should be remanded to the dower appel¬ 
late Court in order that the issue as to 
whether the patni tenure was bona fide 
created and acted upon should once 
again be re-heard. The learned Judge 
regarding this issue from more than one 
point of view as I apprehend his judg¬ 
ment has arrived at the same conclusion, 
and one adverse to the appellant—iipop 
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separate and independent grounds ; and 
r am of opinion that the case ought not 
to be remanded and that the appeal 
ahoald be dismissed with costs. 

Appeal dismissed. 
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CtTMUNG AND Page, JJ, 

Srish Chandra Ray and others —Plain¬ 
tiffs—Appellants. 

V. 

Gaharali Tahtkdar and others —Defen¬ 
dants—Respondents. 

Appeal No. 439 of 1924, D3cid3d on 
27th April 1926, from the appellate 
decree of the Addl. Sub-J., Backergunj, 
D/- 13th November 1923. 

Bengal Land Revenue Settlement Regulation, 7 
of 1822 —Diara Deputy Collector cannot assess 
rent, 

A Diara Deputy Collector actijig under the 
regulation has no power to assess rent of the 
tenants, but he can only record rents paid bv the 
tenants : 23 C. W. N. 587, Foil [P.U8, C.2] 

Siires Chandra Tahtkdar and Sitrendra 
Mohan Ghose —for Appellants. 

Giinada Gharan Sen and Radhika 
Ranjan Guha —for Respondents. 

Cuming, J. —In tho suit out of which 
this appeal has arisan the plaintiffs sued 
to recover rent for four years of a certain 
4’45 acres of diara land at a jama of 
Rs. 29-3-6. The defendant's case was 
tl^at they held a nim howla under 
the plaintiffs which comprised some 
17 odd acres at an annual jama of 
Rs. 21-10-7. 

The first Court found that this jama 
of 5‘45 acres had been cawed out of a 
larger jama of 17 acres by the Diara 
Deputy Collector. The trial Court held 
that the diara assessment could not 
supersede the Record of Rights unless it 
was shown that the tenants were parties 
to the dia»a proceedings, and on this 
finding he dismissed the plaintiffs’ suit. 
The plaintiffs appealed to the Dis¬ 
trict Court. .The District Court 
held that the Diara Deputy Collector 
acting under Regulation 7 of 1822 
had no power to assess the rent to 
be paid by a tonani; to a zemindar. All 
that he could do was to record what 
rents were actually being paid by the 
tenants, and in this view of the law he 
dismissed the plaintiff's suit. The plain- 
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tiffs have appealed to this Court and it 
has been argued on their behalf that a. 
Diara Oolleobor had power under Regu¬ 
lation 7 of 1822 to assess rents that 
were to be paid by the tenants to the- 
talukdarg. 

In support of this contention reliance 
has been placed on an unraporbed deci¬ 
sion oi this Court in Letters Patent 
Appeals Nos. 35, 36, 37 and 38 of 1920' 
{Gopal Chand Biswas v. Jahanulla 
Sheikh) decided on the 11th August 1920. 
This authority does not really support 
the point that Mr. Talukdar would ask. 
us to hold that it does. All that this 
decision lays down is that where tenants 
were not parties to bhe proceedings under 
Regulation 7 of 1822 they were not 
bound by the proceedings. That is not 
the same as holding that a Diara Deputy 
Collector had the power to assess and fix: 
rent under Regulation 7 of 1822. On 
the other hand there is a long course of 
decisions beginning with the case of 
Jagadindra Nath Roy v- Mohendra Nath 
Mozitmdar (l) where it is held that a 
Diara Deputy Collector acting under 
Regulation 7 of 1822 had no power ta 
asse 3 s rents of the tenants, but he could 
only record rents that were being paid 
by the tenants. This point is, tberefore; 
decided against the appellants. 

Mr. Talukdar then argued that he- 
should at any rate have been given a- 
dacree at the rate admitted by the defen¬ 
dants, namely, Rs. 21 odd. This conten¬ 
tion finds first of all no place in the 
grounds of appeal. Secondly, it has no- 
snbstance. The plaintiffs sued for rent of. 
a certain jama of five acres odd at a rent 
of Rs. 29-3-6 and the defendants proved 
that they held a much bigger jama on 
a smaller rent. There is, therefore, no- 
question of the plaintiffs getting rent at 
the rate admitted by tho defendants be¬ 
cause the rent admitted by the defen¬ 
dants is for an entirely different- 
jama and not the jama which the plain- 
tiff.s contend that the defendants hold. 

The appeal, therefore, fails and is disr 
missed with costs. 

Page, J.—I agree. 

Appeal dismissed. 


Srish Chandra t. Ga har Ali Talukdar 


(1) [1919] 23 0. W. N. 587=52 I. 0. 90. 
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Suhrawabdt. Duval and B. B. 

Ghose, JJ. 

Ashutosh Qangiily —Pebifcionor. 

V. 

E. Xi. Watson —Opposite Parby. 

Civil Beviaion No. 168 of 1925, Do- 

■cided on 7th May 1926, from the order 

•of the Ch. Presy. Mag., Calcutta. 

(o) Presidency Towns Insolvency Act, S. 102— 
Scope. 

Section lt)2 of the Presidency Towns Insolvency 
Act applies only to an insolvent adjudicated 
tinder that Act. fP* 2] 

ib) Provincial Insolvency Act, S. 72 (1) and (2) 
— Sub-S. <2) lays down the only procedure by 
vhich 0 ffence under sub-S . (1) can be proceeded 
with {Per Suhrawardy and Ohose, JJ.) — Sub- 
8. (2) does not tahe away right of private party 
and prosecute on his own motion {Duval, J.). 

Per Suhrawardy and Ohose, J3. cffntra 
Duval, J,—8. 72 lays down the only mode by 
which a person accused of an offence under the 
first ^ub'section may be proceeded against, that 
is, by the method laid down in sub*8. (2). Both 
clauses of B. 72 should be read together and no 
prosecution under the first clause can bo initia* 
ted without -the Insolvency Court sending the 
case for trial to the nearest Magistrate of the 
First Class. [P. 150, C. 1, P. 155, C. 2] 

Per Daval, J.—8. 72 only lays down the pro¬ 
cedure which the Court may adopt when it 
determines to prosecute for an offence under this 
section. This sub-section cannot take away the 
right of a private party to prosecute on his own 
motion if he is aggrieved by wbat has occurred. 

]P. 152, C. 1) 

(c) Interpretation of statutes — Liability created 
by a statute—Sped jic remedy provided by the 
same statute excludes all other remedies. 

If a statute creates a new duty or imposes a 
new liability, and prescribas a specific remedy 
in case of neglect to perform the duty of dis¬ 
charge...the liability, the general rule is that no 
remedy can be taken but the particular remedy 
prescribed by the statute. (P. 150, C. 2] 

(rf) Interpretation of statutes—Proceedings of 
Legislature are not relevant. 

A Court is not authorized to look into the 
proceedings of the Legislature to see what took 
place there during the passage of the Bill which 
passed Into law or what was the reason why a 
particular clausa was put in for the purpose of 
interpreting a statute. [P. 153, C. 2] 

A. C. Dull and Phanindra Nath Das 
—for Petitioner. 

Khondkar —for the Crown. 

Mritunjoy Ckattopadhyaya —for Op¬ 
posite Party. 

Suhrawardy, J.— This is a Rule 
oaUing upon the Chief Presidency Magis- 
irate and the opposite party to show 
hhxiw why the conviction of the peti- 
Uontr shonld not be set aside on the 
iibnnds : (1) that the conviction under 
•ir lp2 of the Presidency Towns In^l- 


vency Act is bad in law, (2) that the 
joint trial of the petitioner with Mon- 
mohan Bose is illegal and {‘6) that the 
identity of the petitioner is not estab¬ 
lished. As to the third ground it has 
nob been seriously pressed nor is there 
any substance in it. The other two 
grounds are, therefore, to be considered 
in connexion with the facts of this case 
which are : that the petitioner along 
with one Monmohan Bose was placed on 
his trial before the Chief Presidency 
Magistrate for an offence under S. 102 
of the Presidency Towns Insolvency Act 
on the allegation that the accused con¬ 
tracted debts of about Rs. 6,000, while 
they were undischarged insolvents, and 
was convicted of the offence and sen¬ 
tenced to three months’ rigorous impri¬ 
sonment. Section 102 of the Presidency 
Towns Insolvency Act is in these words : 

All undischarged insolvent obtaining credit 
to the extent of Rs. 50 or upwards from .vny 
person without informing such person that hr 
is an undischarged insolvent shall, on convic¬ 
tion by a JIagistrate, be punishable with im¬ 
prisonment for a torm which may extend to six 
mouths, or with fine, or with both. 

It appears that the petitioner was 
adjudicated insolvent by the Court of tfie 
District Judge of Ilooghly and his 
accused Monmohan Bose was adjudicated 
insolvent in the Original Side of this 
Court. The first question that arises is 
Can the petitioner be convicted under 
S. 102 of the Presidency Towns IirsoJ- 
vcncy Act ? It has been urged on behalf 
of the Crown, and the trial Magistratn 
in his explanation has submitted the 
same view, that S. 102 enunciates au 
offence ‘comraitted by an undischarged 
insolvent by whichever Court he may 
have been adjudicated. This view is 
clearly wrong. That section is included 
in Part VIII of the Presidency Towns 
Insolvency Act which deals with penal¬ 
ties presumably incurred by an insolvc.ut 
so declared under the Act. Section 103 
which also does not define the insolvent 
makes punishable certain acts of the 
insolvent which could only bodone under 
the Presidency Towns Insolvency Act. 
The conviction of the petitioner under 
S. 102 of the Presidency Towns Insol¬ 
vency Act is, therefore, illegal ; but il is 
argued that he may be convicted under 
S. 72 (l) of the Prcvincial Insolvency 
Act, 1920 and tried jointly with 
Monmohan Bose, under 8. 239, Cl. (d). 
Criminal P. C., as the facts found are 
that the two accused incurred the debts 
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whjio caiTying on a joint business under 
the name and style of the Indo-European 
Import and Export Company, Limited, in 
the town of Calcutta. 

Section 72, Cl. (1) of the Provincial 
Insolvency Act is woi’d for word the 
same as S. 102 of the Presidency Towns 
Insolvency Act III of 1909. The second 
clause of S. 72 runs thus : 

Where the Court, has reason to believe that an 
undischarged iusolvent has committed the 
offeuce referred in sub*S. (1), the Cdurt, 
after making any preliminary enquiry that may 
be necessary, may send the case for trial 
to the nearest Magistrate of the First Class, and 
may send the accused in custody or take suffi¬ 
cient security for his appearance before such 
Magistrate ; and may bind over any person to 
appear and give evidence on such trial. 

It; is contended on behalf of the peti¬ 
tioner that both clauses of S. 72 should 
be read together and no prosecution 
under the first clause can be initiated 
without the insolvency Court sending 
. the case for trial to the nearest Magis¬ 
trate of the First Class. In my opinion 
this contention ought to prevail. It 
seems to me that the first clause of S. 72 
defines and states an offence which an 
undischarged insolvent commits when 
be obtains credit to the extent of Rs. 50 
or upwards and the second clause of 
that section prescribes the procedure to 
be followed when such offence is com- 
ttiitted ; in other words the first clause 
may be compared to the Penal Code and 
the second to the Criminal P. C. As 
^ere ig no section in the Presidency 
Towns Insolvency Act corresponding to 

72, Cl. (2) of the Provincial Insolvency 
Act, it may or may not be necessary to 
mvoke the help of the Insolvency 
Court to prosecute an insolvent under 
S. 102 of that Act. I express no opinion 
on the point. But S. 72, Cl. (2) of the 
Provincial Insolvency Act corresponds 

1 Qi^i English Bankruptcy Act, 

1914, and the practice in England so far 
^ I have been able .to ascertain, ( see 
Williams on Bankruptcy Practice, p. 450) 
is that for an offence under S. 155 
of the Bankruptcy Act, which corres¬ 
ponds to S. 102 of the Presidency Towns 
Insolvency Act and S. 72 (1) of the Pro¬ 
vincial Insolvency Act, the Insolvency 
Court shall, before such prosecution, 
enquire and order a debtor to be pro¬ 
secuted for such offence. It seems to me 
^afc the provision in S. 72 (2) of the 
Provincial Insolvency Act has been 
borrowed from the English Act which 


for some reason or other has not been 
copied in the Presidency Towns Insol¬ 
vency Act. S. 72 of the Provincial Insol¬ 
vency Act, 1920, is a reproduction of 
S. 53 of the Provincial Insolvency 
Act III of 1907. The view that 
the Insolvency Court should take 
cognizance of the matter before prosecu¬ 
tion can be initiated in the ordinary 
criminal Court is supported by the 
Report of the Select Committee on the 
Bill which became Act III of 1907. The 
Committee stated : 

Section 53. We think that it is advisable to 
make provision by the addition of a new sub- 
Cl. (2) to Cl. 40 of the Bill as introduced, for,the 
prosecution of an undiscbarged insolvent who 
obtains crecit by concealing his insolvency,*, a 
procedure such as on the lines of the procedure 
enacted by S. 476 of the Criminal P. C. 1898.: 
Gazette of India, 2nd March 1907,part V, page 10. 

This observation of the Select Com¬ 
mittee supplies the true clue to the 
meaning of S. 72, Cl. (2), and the inten¬ 
tion of the Legislature in enacting it. 

The accepted rule of construction of 
statutes in such cases also helps the 
view I am inclined to take. If a statute 
creates a new duty or imposes a new 
liability, and prescribes a specific remedy 
in case of neglect to perform the duty of 
discharge...the liability, the general ’rule 
is “ that no remedy can be taken, but the 
particular remedy prescribed by the 
statute Craies on Statute Law, thirdi 
Edition, p. 217. 

The offence under S. 72, Cl. (1) of the 
Provincial Insolvency Act has been 
created by statute and the mode of 
prosecution for such an offence if pro¬ 
vided by that statute should be the only 
mode for initiating prosecution. I am 
not impressed by the argument that the 
wording of Cl. (2) of S. 72 is different 
from that of S, 195 of the Criminal P. O-i 
or similar sections in other enactments 
for the clause is sufficiently clear that the 
insolvency Court is to enquire into the 
matter before placing it before the 
Magistrate. 

It is also argued that iirS. 72, 01. (2) 
the use of the expression " may send the 
case for trial ” shows that it is not 
obligatory upon the Insolvency Oofltt to 
enquire into the offence and thus take 
it out of the jurisdiction of the ordinal^ 
criminal Court, but the Court mayi if it 
so pleases, do so when the matter , is 
brought to its notice. I do not think 
that the word ** may ” in the clause hai 
been put with that intention. Why 
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“may” is nsed in the clause can be as¬ 
certained by comparing it with S. 161 of 
the English Bankruptcy Act, where it is 
not obligatory upon the Court to order 
prosecution unless it appears to the 
Court that there is reasonable probability 
that the debtor will "be convicted and 
unless it appears to the Court that the 
circumstances are as to render a prosecu¬ 
tion desirable. The second clause of 
S. 72 of the Provincial Insolvency Act, 
therefore, leaves it to the discretion of the 
Court not to order a prosecution if there 
are not sufficient materials to sustain it 
or if in the circumstances of the case it 
is not desirable. The view that I take 
avoids a serious anomaly. If the Insol¬ 
vency Court does not deem it desirable 
to order prosecution, an ordinary 
criminal Court should not take cof^,ni- 
zance of the offence in supersession of the 
order of the Insolvency Court. The pro¬ 
vision in the English Bankruptcy Act is 
an old one, a reproduction from the 
repealed Debtors Act, 1869, and is a 
salutary one, which should be followed 
in this country as a rule of justice, 
equity and good conscienco. 

The view that I have taken of the law 
is supported by the special provision in 
Cl. (2) of S. 72 that if the Court sends 
the case for trial it mast be done to the 
nearest Magistrate of the First Class. If 
it is open to any creditor to start pro¬ 
ceedings before an ordinary criminal 
Court on a complaint, such complaint 
oan be made nob necessarily to a Magis¬ 
trate of the First Class. There doas not 
seem to be any sense in enacting that if 
a Court orders prosecution it must be 
before the nearest Magistrate of the First 
Class whereas a private party may pro¬ 
secute the offender before any Magistrate 
exercising even second class powers if 
specially authorised to receive com¬ 
plaints. 

In the above view of the law I hold 
that the prosecution of the petitioner 
without observing the procedure laid 
down in 9. 72 (2) of the Provincial Insol¬ 
vency Act is invalid in law and the con¬ 
viction and the sentence, therefore, must 
be set aside. 

As my learned brother has taken a 
different view the case will be placed 
before the Honourable the Chief Justice 
under S. 139 read with 3. 429, Criminal 
P. 0., for reference to a third Judge. 
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Duval, J .—In this matter which is 
one which comes up in revision two per¬ 
sons Monmohan Bose and Asutosli 
Ganguly were put on their trial under 
S. 102 of the Presidency Towns Insol¬ 
vency Act, on the complaint of one Mr. 
E. L. Watson of the firm of Messrs. D. 
Waldie and Company. It appears that 
Bose and Ganguly were member-s of a 
firm known as the Indo-European Ex¬ 
port and Import Company and, as such, 
ordered goods amounting to several 
thousands of rupees in value from D. 
Waldie and Company. Subsequently, 
having obtained the goods they did not 
pay for them and a suit was brought in 
the High Court and a decree obtained. 
Then it transpired that Bose was an 
undischarged insolvent having been so 
adjudicated by the High Court and 
Ganguly, too, was an undischarged insol¬ 
vent having been so adjudicated by the 
District Judge of Hooghly. 

The present case was brought on the 
complaint of Mr. Watson ; the facts are 
nob iu dispute. The Cliief Presidency 
Magistrate has convicted Doth of them 
under S. 102 of the Presidency Towns 
Insolvency Act and has sentenced Bose 
to a fine of Bs. 100 and Ganguly to three 
months’ rigorous imprisonment. A. T. 
Ganguly alone has moved this Court and 
has obtained a Rule on the grounds, first¬ 
ly, that the conviction and sentence of 
the petitioner under S. 102 of the Presi¬ 
dency Towns Insolvency Act are bad In 
law and ought to be set aside ; secondly, 
that the joint trial and conviction of 
Ganguly along with Bose aro illegal 
under the provisions of S. 209, Criminal 
P. C., and tho whole proceedings should 
be quashed : and, thirdly, that the iden¬ 
tity of tho petitioner has not been legal¬ 
ly establislicd and, therefore, tho con¬ 
viction was not maintainable. At the 
hearing of tho Rule, the third point was 
not urged. Isosv, it is clear that Ganguly 
was an insolvent by virtue of an order 
of the District Judge of Hoogly and not 
by a Judge in the Presidency Town. 
S. 102 of the Presidency Towns Insolven¬ 
cy Act appears to me only to relate to an 
insolvent adjudicated under that Act ; 
bub S. 72 (I) of the Provincial Insolvency 
Act is exactly in the same words as 
S. 102 of the corresponding Presidency 
Towns Insolvency Act. In nay opinion, 
therefore, though no doubt the convic¬ 
tion under S. 102 of tho Presidency 
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Towns Insolvency Act is incorrect the 
only difference is that the sentence 
should have been under S. 72 (l) of Pro¬ 
vincial Insolvency Act. 

But it is urged that though there is 
nothing in the Presidency Towns Insol¬ 
vency Act which requires the sanction of 
any Court before initiating any proceed¬ 
ing under S. 102 of that Act, S. 72 (2) of 
the Provincial Insolvency Act enjoins 
that there can be no prosecution except 
by order of the Court itself. And as the 
Court at Hoogly has not ordered this pro¬ 
secution, the conviction cannot stand. 
In my opinion, that is not so. Any 
person aggrieved by an offence committed 
to his detriment is ordinarily entitled to 
make his complaint to a Magistrate with¬ 
out obtaining any sanction and, in my 
opinion, it is only when there is a defi¬ 
nite legislative enactment preventing the 
entertainment of a complaint unless with 
sanction of a Court or other high authori¬ 
ty (©• g., cases of perjury, sedition, 
offences under the Arms and Explosives 
Act and the like) that the sanction of a 
Court or other authority is necessary 
before a case can be instituted. Here 
o. 72 (2) of the Provincial Insolvency 
Act only lays down the procedure which 
the Court may adopt when it determines 
to prosecute for an offence under this 
section and there is no definite enact¬ 
ment debarring a private prosecution, 
in my opinion, this sub-section cannot 
bake away the right of a private party t« 
prosecute on his own motion if he is 
aggrieved by what has occurred. I 
would only contrast with S. 72 (2) of the 

connexion the wording of 

os. 195 199, Criminal P. C., where the 

restriction on the right of an individual 
to complain is in the words : 

No Court shall take cognizance of an offence 

previous sanction or on the 

complaint; of 

and S. 7 of the Explosive Substance 
Act. 

No Court shall proceed to the trial of any 

..uuder this Act except with the 

consent of the local Government or the Gover¬ 
nor-General in Council. 

As to the question of joint trial, 
though no doubt the proper conviction 
of the two accused should have been 
under two separate Acts, the facts alleged 
against them are the same, i e., that 
oach obtained credit concealing the fact 
that he was an undischarged insolvent. 

Id my opinion, under the new S. 239 


(d), Criminal P. C., which lays down that 
persons accused of different offences in 
the same transaction may be tried to¬ 
gether, there is, in my opinion, nothing 
illegal in trying these two persons to¬ 
gether. In my opinion, therefore, the 
Rule should be discharged with the 
exception that the conviction of A. T. 
Ganguly should be altered to one under 
S. 72 (1) of the provincial Insolvency 
Act. 

B. B. Ghose, J .—This is an application 
for revision of an order passed*by the Addi¬ 
tional Presidency Magistrate of Calcutta 
convicting the petitioner under S. 102 of 
the Presidency Towns Insolvency Act 
and sentencing him to three months’ 
rigorous imprisonment. The case has 
come before me on acconnt of a difference 
of opinion between two learned Judges 
of the Divisional Bench. (His Lordship 
after setting out the facts proceeded'. With 
regard to the question whether the con¬ 
viction of the petitioner under S. 102 of 
the Presidency Towns Insolvency Act can 
be sustained, it appears that both the 
learned Judges who heard the case on 
the previous occasion were agreed that 
the conviction under that section was 
not sustainable. But the whole case is 
before me now, and I have to decide the 
questions raised before me. Mr. Khond- 
kar, the Deputy Legal Remembrancer, 
who appears in this case at the direction 
of the Bench which granted the Rule, 
contends that the conviction is sustain¬ 
able under that section. Mr. Gbatterjee, 
who appears for the complainant, oppo¬ 
site party, on whom the Rule was served, 
was also heard by me and he, too, sup¬ 
ports that contention. It is, therefore, 
necessary for me to determine whether 
the conviction of the petitioner under 
S. 102 of the Presidency Towns Insol¬ 
vency Act is sustainable or not. There 
is no question that the petitioner was 
not adjudicated an insolvent under the 
Presidency Towns Insolvency Act. But 
the contention on behalf of the opposite 
party is that S. 102 of the said Act is 
quite general in its terms, and is appli¬ 
cable to the case of the petitioner. It 
proceeds thus : 

Au undischarged insolvent obtaining credit to 
the extent of Rs. 50 or upwards from any 
person without informing such person that he 
is an undischarged insolvent shall, on conviction 
by a Magistrate, be punishable with imprison¬ 
ment for a term which may extend to six 
months, or with fine, or with both. 
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The argument is that that there is no 
definition of an undischarged insolvent 
^iven in the Act and the provisions of 
S. 102 of the Presidency Towns Insolven¬ 
cy Act are in the same terms as the pro- 
visionsof S. 72, sub-S. (1) of the Provin- 
ical Insolvency Act. 'Whichever Act applies 
to the petitioner's case, he is an undis¬ 
charged insolvent, and being such and 
having committed the offence within the 
Presidency Town of Calcutta he is 
.punishable under S. 102 of the Presiden- 
Kjy Towns Insolvency Act. 

It seems to me that a fallacy under¬ 
lies this contention. The offence defined 
in S. 102 of the Presidency Towns Insol¬ 
vency Act has been created by the 
statute itself, and in order to determine 
who comes within the provisions of that 
section, one must find out whether he is 
an insolvent, as contemplated under the 
Act and is still undischarged. Under 
S. 10 of the Presidency Towns Insolvency 
Act, an order of adjudication may be 
made adjudging a person an insolvent 
In order to convict a person of an offence 
under S. 102 of that Act it must first be 
fouud that that person was adjudged an 
insolvent under S. 10 of the Act and he 
is still undischarged- That being so, in 
.my opinion, the petitioner cannot be'said 
to be a person falling within the descrip¬ 
tion under S. 102 of the Presidency 
Towns Insolvency Act and cannot, there¬ 
fore, be convicted of an offence iinder 
that section. It is argued that a person 
committing an offence in Calcutta, under 
8.72 (1) of the Provincial Insolvency 
Act cannot be proceeded against at all, 
as that Act does not apply to Calcutta. 
I do not think that would be the result 
of my holding that the petitioner cannot 
be convicted under S. 102 of the Presi¬ 
dency Towns Insolvency Act. There 
eannot be any question, however, nor has 
it been contended on behalf of the peti¬ 
tioner, that if the conviction under S. 102 
of the Presidency Towns Insolvency Act 
is unsustainable, but the facts disclose an 
’•ffence under S. 72 (1) of the Provincial 
Insolvency Act, this Court may alter the 
conviction to one under S. 72, suh-S. (l) 
^ the latter Act, provided the proce^- 
logs can be held to be valid with 
tgferenoe to that section. The facts 
Which have been found against the peti- 
^onor, apart from any other question, 
^doubtedly constitute an offence under 
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S. 72, sub'S. (1) of i ie Provincial Insol¬ 
vency Act. 

. The question that I have now to deter¬ 
mine, which is the most important one 
in this case, is whether a complaint made 
otherwise than as provided by suIrS. (2) 
of S. 72 of the Provincial Insolvency Act 
is according to law and a conviction for 
an offence under sub-S. (1) Lased on such 
a complaint would be sustainable. The 
contention on behalf of the Crown as 
well as of the ‘complainant in substance 
is that sub-S. (1) of S. 72 defines the 
offence and sub-S. (2) of the said section 
enacts only ono method by which the 
offender may be brought to justice and it 
does preclude the person who has been 
aggrieved by the act of the accused from 
lodging a complaint against him under 
the ordinary law as laid down in the 
Criminal P. C. The contention on be¬ 
half of the peliticner, on the other hand, 
is that snb-S. (2) of S. 72 prescribes the 
only mode by which the offender can be 
brought to trial. In support of the con¬ 
tention, on liehaif of the petitioner, Mr. 
Dutt invited me to look into the report 
of the Select Committee on tlie Bill wliich 
was subsequently passed into the Pro¬ 
vincial Insolvency Act of 1*J07. The Court, 
however, is not authorized to look into 
the proceedings of the Legislature to see 
what took place there during the passage 
of the Bill which passed in to law or what 
was the reason why a particular clause 
was put in for the purpose of interpret¬ 
ing a statute. I need only refer to the 
well-known case of Administrator-Gene¬ 
ral of Bevfjal v. Preirdal Mullick (l), 
where Lord Watson in delivering the 
judgment of the Judicial Committee 
said : 

Their Lordships observe that tv^o learned 
Judges who constituted the inajcrity in the 
appellate Court, although thc-y do not base 
their judgineuts upon tbePi.roier lo the precced- 
iDgs of the Legislature which j j.'tultf d in the 
passiug of the Act of 1674 as Icgitfvnatc aids to 
the coustructiou of S. 31. Tlieir Lordships 
think it right to express their dissent from 
that proposition. The sanie reasons which 
exclude these considerations when the clauses 
of an Act of the British Legislature are under 
construction are equally cogent in the case 
of an Indian statute. 

I, therefore, decline to look into tlie 
proceedings of the Legislature in order 
to assist me in construing the provisions 
of the Act. Mr. Dutt made r eference ^o 

(1) [18961 22 Cal. 788=22 L A. 107=fi 8ar. 

603 (P C.). 
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the English Bankruptcy Act for the pur¬ 
pose of 1 ‘ointing out that, in England, 
under the present Bankruptcy Act of 
1914, as well as under the previous law, 
a private person is not allowed to pro¬ 
secute in case of a similar offence. S. 155 
of the Bankruptcy Act of 1914 makes it 
an offence for an undischarged bankrupt 
to obtain credit for a certain amount as 
is ])rovided in S. 72 of the Provincial 
Insolvency Act here. In S. 161, there 
is a clear provision as to how a prosecu¬ 
tion for an offence under S. 155 should 
be conducted. There is no room for any 
contention that a private person may 
lodge a complaint for an off ence under 
the English Act and S. 165 provides that 
either the Public Prosecutor or the Board 
of Trade themselves, or through the 
Official Receiver may initiate the prosecu¬ 
tion. Mr. Dutt argued that S. 72 of the 
Provincial Insolvency Act of 1920 is the 
same as S. 53 of the Provincial Insolvency 
Act of 1907 and both these sections have 
been taken from S. 31 of the English 
Bankruptcy Act of 1883. In the English 
Bankruptcy Act of 1833, there was the 
same provision as in the Act of 1914, 
namely, that the Court should direct the 
trustee to prosecute the bankrupt if it 
appeared that there was a reasonable 
probabiiitj that the bankrupt might be 
convicted. ;.his provision appears in 
S. 16 of the debtors Act of 1889, to 
which reference must be made in this 
connexion. The policy of the Legisla¬ 
ture in England, therefore, it is con¬ 
tended, was that there should be no pro¬ 
secution by a private person for such an 
offence as this and it may, therefore, be 
very reasonably inferred that it was the 
intention of the Legislature here in 
enacting S. 72 of the Provincial Insol¬ 
vency Act to adopt the same policy, 
namely, that no private prosecution 
should be allowed in such a case. 

The contention of Mr. Khondkar, on 
the other hand, is that the provisions 
in the English Act are very clear and 
definite, and if it had been the intention 
of the Legislature here that the same 
policy should be adopted in this country 
as in England, there was nothing to 
prevent the Legislature from making the 
language of the Act as clear as it is in 
the English Acts. ■ It must be admitted 
that there is a good deal of force in this 
argument. I have, however, to .construe 
the section as it stands and I must do so 


1927 

with reference to the accepted rules of 
construction in coming to my conclusion. 
Mr. Khondkar’s contention is that the 
section should be construed in this way. 
If, in the course of any judicial proceed.-: 
ing, the Court finds that an undischarged 
bankrupt has committed the offence 
mentioned in S. 72, sub-S. (1) of the Pro¬ 
vincial Insolvency Act, then the Court 
may proceed in the way prescribed in 
sub-S. (2); but if there is no proceeding 
in Court on account of any debt incurred 
by the insolvent, there is nothing that 
precludes the party injured by the offence 
committed under S. 72, sub-S. (1), to have 
recourse to the Court of his own accord. 
One great difficulty in accepting this con¬ 
tention is that the provisions of sub-S. (2) 
of S. 72 would be absolutely unnecessary 
because, if any person is entitled to 
institute a complaint, why should ho 
take the trouble of bringing the matter 
to the notice of the Court and ask the 
Court to have a preliminary enquiry 
made and to send the case to be tried by 
a Magistrate. He would, if be is allowed 
to do so, under ordinary circumstances, 
go direct to the Magistrate and lodge hia 
complaint instead of going through the 
circuitous process of asking the Court to 
send the case for trial to the Magistrate 
and taking the chance of an adverse 
opinion. 

The next question that seems to aris^ 
is whether the two sub-sections should 
be dealt with as laying dowji separate 
provisions or as separate enactments, or» 
in other words, whether sub-S. (1) of 
S. 72 should be read as a provision pre¬ 
scribing a penalty for an offence and. 
sub-S. (2) as a matter of procedure quite- 
dissociated from the provisions of sub" 
S. (1). It seems to me that the division 
of an enactment into sub-sections does 
not permit that mode of construction of 
the statute. I would refer to one of tho 
rules of construction given in Craies on 
Statute Law, 3rd Edition, (page 194)^ 
which runs as follows : 

Whether an enactment be printed as part orf 
one section or made in another section c(^u make 
no difference in the construction of'the' statute. 

I must, therefore, read S. 72 as if there 
were no divisions into sub-S. (l) and su^ 
S. (2). If that is done, it would appear 
that S. 72 creates a new offence and it* 
itself provides how the offender should 
be proceeded against. It is argued by 
Mr. Khondkar as well as by Mr. Obatterji 




1927 


Ashutosh V. Watson (B. B, Ghose, J.) Calcutta 155 


that there is no such provision in the 
Provincial Insolvency Act as is contained 
in S. 195 of the Criminal P. G. which 
begins with the negative words: “ No 
Court shall take cognizance,” and par’ 
ticular reference is made to sub*S. (c) of 
that section in which it is provided which 
offences shall not be taken cognizance of 
except on the complaint in writing of the 
Court. Upon this, the contention is that 
the ordinary procedure under the Cri¬ 
minal P. C. is not excluded and, therefore, 
a private prosecutor may institute a com¬ 
plaint for an offence under S. 72 (1) of 
the Provincial Insolvency Act. 

I am unable to accept this contention, 
as I am of opinion that where a special 
offence is created by a statute and the 
mode how the penalty should be imposed 
is provided in that statute, it can only 
be imposed in the mode provided therein 
and in no other mode. In this connexion 
I may cite the case of Beg v. Cubitl 
(2). In that case, a certain person com¬ 
mitted an offence under the Sea Fisheries 
Act, the provisions of S. 11 of which Act 
run thus : “ The provisions of this Act 

shall be enforced by Sea Fishery Of6cers,” 
who are defined by that section. It was 

held in that case that: 

• tbe effect of the above words i3 that no one 
except a Sea Fishery Officer cau prosecute for an 
offence against the Act. 

Mr. Khondkar, to whom I pointed out 
this, case attempted to distinguish it on 
the ground that there the enactment was 
that the provisions of the Act should be 
enforced by certain officers who were 
bound to act for the purpose of enforcing 
the penalty and, therefore, no other per¬ 
son could do so. There was no such 


provision in the Insolvency Act and, 
therefore, the offender might go un¬ 
punished. I do not think there is any 
substance in this contention. I must 
refer to the observations made by Lord 
Coleridge, C. J., in that case which are 
as follows: 


Certain offences are created by the Act, which 
then goes on to point out who shall enforce its 
provisions. If anyone may enforce the Act, 
B. 11 Is useless. I do not think that negative 
votde are required to exclude proceedings by 

K ifioua other than Sea Fishery Officers. For 
itauoe, if au Aot provided that the Attor> 
DOy-Oeneral was to sus for a penalty, no one 
ine oould sue lor it, It is obvious that If every 
^moottld SOB for the penalty the Attomey-Oen- 
nftj eovld lua for Ik, so that on that view of the 

93 Q. B. D. d92s87 W. B. AOSszsS 
: L. J. M. 0.189=s5S J. P. 470=16 Cox. C.C 

^ . 616=60 L. T. 686. 


iustatute the clause enabling him tosue would be 
uaiiecossary and useless. The samo observatiou 
applies to this Act. the words of which are direct 
nd clear. 

The same learned Chief Justice re¬ 
peated these observations in another case, 
Anderso7i v. Hamlin (3), and I think I 
must accept the principle laid down in 
those cases. I, therefore, hold that S. 72 
of the Provincial Insolvency Act lays 
down the only mode by which a person 
accused of an offence under the first sub¬ 
section of S. 72 of the Provincial Insol¬ 
vency Act may be proceeded against that 
is, by the method laid down Jn sub- S. (2). 
In the present instance, the case having 
been tried on tbe complaint of a person 
who was not authorized to make the com¬ 
plaint the trial for an offence under that 
section would be vitiated, and on that 
ground I do not think I can alter the 
conviction as one under S. 72 (1) of the 
Provincial Insolvency Act. The convic¬ 
tion of and the sentence passed on the 
petitioner must be set aside. 

There is one observation that I ought 
to make with reference to tbe arguments 
advanced by Mr. Khondkar that there is 
no reason why an offender under tbe 
Provincial Insolvency Act should have a 
greater privilege than an offender under 
the Presidency Towns Insolvency Act. It 
is, however, difficult to divine the reason 
why there is such a diff erence between 
the tw’o enactments. The only thing 
that occurs to me is that the law of 
insolvency was elaborately enacted for 
places outside the Presidency towns for 
the first time in 1007, and it might be 
that the policy of the Legi.slature was 
that prosecution for offences first created 
by that new Act should be under tbe 
control of the Court, that is, tbe insol¬ 
vency Court which adjudged the person 
against whom a charge is made as an 
insolvent. 

On the finding I have arrived at, it is 
unnecessary for me to go into the ques¬ 
tion as to whether the joint trial of the 
petitioner with the other man Monmohan 
Bose was bad. Considerable argument 
w’as addressed to me by both sides on 
this point. My inclination was to hold 
that, if tbe complaint against the peti¬ 
tioner had been in accordance with law 
there could be a joint trial. But it is 

(8) [1890] 26 Q. B. D. 221=54 J. P. 767=59 

L. J. M. C. 151=17 Cor. C.C. 129=63 L. T. 

1G8. 
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nofc necessary for me to say anything 
further with regard to that question. 

My order, therefore is that the con¬ 
viction of and the sentence passed on the 
petitioner be set aside. This order of 
mine will not certainly pi'eclude the 
Court from taking such steps as it may 
.think fit under S. 72, sub-3. (2) of the 
Provincial Insolvency Act against the 
petitioner. Let the petitioner be dis¬ 
charged from his bail-bond. 

Rule made absolute. 
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Greaves and Mcjkerji, JJ. 

Puma Chandra Kundu and others — 
Poti tioners. 

V. 

Manobini Devi —Opposite Party. 

Civil Rule No. 335 of 1926, Decided on 
26th April 1926, from the order of the 
Munsif of Howrah, D/- 11th March 1926, 

Civil P. C., 0.21, J2.100 —Purchaser of the 
whole of non-transferable occupancy holding can 
apply under B. 100. 

The purcbissr of the whole of au occupancy 
holdiug not transferable by custom is not a re- 
preseotative of the judgment-debtor and there¬ 
fore entitled to apply uuder R. 100 of O. 21 : 3 
S>at. L. J. 579, Doi^bted ; 42 Cal. 172 (F. B.), Ref. 

[P 157 C 1] 

G. C. Sen, S. K. Basu and Arun Kumar 
Roy —for Petitioners. 

Dioarkanath Chakravarti, Panchanan 
Ghose and Durga D is Roy —for Oppo¬ 
site Party. 

Greaves, J. —This Rule was issued 
calling on the opposite party to show 
cause why a certain order of the Mnnsif 
of the 11th March 1926, dismissing an 
application on the ground that it was not 
maintainable • under the provisions of 
O. 21, R. 100, Civil P. 0., should not be 
set aside or varied on the ground 
that the petitioners were entitled to 
maintain the application on the facts set 
out in the Mansif’s order. The facts are 
as follows : 

The petitioners commenced a title suit 
impeaching a sale in which the landlord 
decree-holder had purchased the land and 
they asked for confirmation of their pos¬ 
session. In that suit the petitioners ap¬ 
plied for an injunction restraing delivery 
of the land to the decree-holder. Owing 


to the laches of the clerks in the Munsif's 
office the injunction order was not shown 
to the clerk who issued the writ 
of possession, so the writ of possession 
was issued and symbolical possession 
was delivered to the decree-holder 
in due course. The decree-holder took 
actual possession, as he had received 
no notice of the injunction that had been 
passed. Thereupon the petitioners ap¬ 
plied to the Munsif under the provi¬ 
sion of O. 21, R. 100, Civil P. C, asking 
that they should be restored to possession. 
The Munsif has found that the peti¬ 
tioners were in possession of the disputed 
land and property for many years and 
that the judgment-debtor against whom 
the opposite party bad obtained a rent 
decree ex parte had not been in posses¬ 
sion for a long time. 

The petitioners had obtained a transfer 
of the holding from the judgmenr-debtor 
some time previously. The Muusif then 
went on to hold that under the provi¬ 
sions of O. 21, R. 100, the petitioners on 
the facts were entitled to recover pos¬ 
session as they had been in possession 
until the decree-holder obtained posses¬ 
sion under the order to which I have re¬ 
ferred. But the Munsif further held 
that in spite of this there were difficulties 
in the way of the petitioners as the 
holding according to the Munsif was a 
non-transferable occupancy holding, and 
the Munsif then held that the petitioners 
are representatives of the judgment- 
debtor and as such are not entitled to 
make the application under the provi¬ 
sions of O. 21, R. 100, Civil P. 0. Now 
the petitioners’ case is that the holding 
is a mourasi mokavavi holding. This 
question we cannot go into for the pur¬ 
poses of this Rule, and we must accept 
the Munsif’s finding that the holding is a 
non-transferable occupancy holding for 
the purpose of the present application. 
0. 21, R 100, provides that where any 
person other than the judgment-debtor is 
dispossessed of immovable property by 
the holder of a decree for possession of 
such pi'operty, the Court shall fix a day 
for investigating the matter, and R. 101 
provides that, when the Court is satisfied 
that the applicant was in possession of 
the property on his own account or on 
account of Some person other than the 
judgment-debtor, it shall direct that the 
applicant be put into possession of the 
property. 
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If therefore the Munsif was right in 
helding that the petitioners obtained 
title through the judgmont-debtor then 
clearly they would nob be entitled to 
maintain the application under the pro¬ 
visions of 0. 21, R. 100. Bub the hold¬ 
ing was a noD-transferable occupancy 
holding, or so we must take it to be for 
the purpose of this rule. The landlord 
has never consented to the transfer nor 
has he recognized the petitioners. Con¬ 
sequently the petitioners are trespassers 
so far as he is concerned and obtained no 
title by virtue of the transfer to them of 
the property by the original tenant. 
This being so it seems to me that they 
cannot be taken to be representatives of 
the judgment-debtors as they are merely 
trespassers and obtained no title from 
him. This being so it seems bo me that 
they are entitled to maintain the appli¬ 
cation under the provisions of O. 21, 
R. 100. 

Bub the Munsif relied on a case to 
which we have been referred this morn¬ 
ing, Panchratd^i Koerl v. Ram Sahan 
Sm(fh (1). The head note is as follows : 

The purohaaet of ths whole or part of an oc* 
cupancy holding not transferable by cuato'.n is a 
representative of the judgment-debtor and euti* 
tied to object under S. 47 to a sale. He h there¬ 
fore not ontitlod to maiiitun proceeding, under 
0. 21, R. 100. 

The learned Judges in delivering their 
judgment referred to Dayamoyi’s case (2) 
in support of their decision. Now ve- 
ference to Dayamoyi v. Ananda Mohan 
(2) shows that the decision in that case 
' referred nob to the transfer of the wliolo 
of an occupancy holding but merely 
to a part, and one must read the first 
answer to the question propounded as an 
answer to a reference with regard to t)ie 
transfer of a portion only of a holding 
and not to the transfer of a 
whole. /\ccordingly I feel some doubt 
as to the correctness of the decision in 
Panchratan Koeri v. Bam Sahay Singh 
(l), and to the construction put upon 
Dayanuyi’s case (2) on which the de¬ 
cision was founded. The result there¬ 
fore U that I think the Munaif was not 
entitled to jely on that case as an autho¬ 
rity for refusing to exercise jurisdiction 
which he bad under the provisions of 
0. 21. R. 100. 

(1) flOHSPftt. L. J. 679=43 I." C. 969=4 
Pat. li. W. 129. 

(91 [1914149 Oal. 172=18 C.W.N. 971=27 
1. 0. 61=20 0. li. J. 52 (P. B.). 


Consequently for the reasons which I 
have indicated and on the facts and cir¬ 
cumstances which I have stated the peti¬ 
tioners are entitled to order which they 
asked for in the circumstances here 
stated unless we think we ought not bo 
interfere at the present stage having re¬ 
gard to the fact that a suit has already 
been instituted in which the question 
will be decided and having regard to the 
fact that if there is a remedy by suit 
open, the Courts are loth to interfere 
under the provisions of S. 115, Civil P. 
C. ; and we were referred by the learned 
Government Pleader, who a]:peared to 
show cause, to the Civil R. 540 
of 1921 where the facts are very 
similar to the facts now before 
us. Although no suit had thei-e been in¬ 
stituted the Court refused to interfere 
under the provisions of S. llo having re¬ 
gard to the face that there was a remedy 
by suit. The present case of course is 
a stronger case. Here a suit has been 
instituted and it might be said that ac¬ 
cordingly we ought not to interfere as 
the question, as I have already stated, 
will be ultimately decided in that suit. 
Bub we think we have got to bear in 
mind the facts before ns, namely, that the 
petitioners have been in possession for 
some 10 or 12 years by virtue of the 
transfer, that, but for the mistake which 
arose with regard to the injunction gran¬ 
ted by the Miinslf, their p®S3e9sion would 
have remained unimpaired until the suit 
was decided. 

Consequently I tliink that wo ought 
in this case to exorcise the jurisdiction 
vested in ns nndor tbo provisions of 
S. 115 and make the rule absolute. I am 
not unmindful of the fact, which was 
pressed upon us by tho learned Govern¬ 
ment Pleader, that tho result may bo 
that tlio suit may now bo discontinued 
and tho question never decided. But 
after all if that result does occur, I mean 
tho discontinuance of tho suit, it is open 
to tho landlord himself to commence a 
suit to have the matter determined. 

Under tho circumstances which I have 
indicated we make tho Rule absolute. 
Tho matter will go back to tho Mnnsif in 
order that a formal order may be passed. 
Tho petitioners are entitled to costs of 
this rule, 

Mukerji, J.— I agree. 

Rule made absolute. 
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Cuming and Page. JJ. 

Asutosh Ghosh and anotho —Defen¬ 
dants—Petitioners. 

V. 

Ind7t Bhusan Ghose —Piaintiff Oppo¬ 
site Party. 

Ciyil Revision No. 317 of 1926, Decided 
on 31sfc May 1926, from an order of the 
1st Snb-J., 21-Perrtannas, Alipur, D/- 28th 
January 1926, in Miscellaneous Suit 
No. 121 of 1925. 

(а) Civil P. C., S. 151 —Inherent power can 
he exercised only where there^ is no remedy pro¬ 
vided hy the Code for doing justice. 

Whenever it is necessary for the ends of ius- 
tica or to prevent an abuse of the process of the 
Court, the Court always has jurisdiction to pass 
an order under S. 151, unless its iurisdiction in 
that behalf has specifically been taken from it. 
But whether justice does require a Court to in¬ 
voke its inherent jurisdiction, must be deter¬ 
mined with reference to the particular facts of 
the case and the rule of law that a Court can¬ 
not invoke an inherent jurisdiction where there 
is a provision in the Code, which, if applied, 
will meet the justice of the case : 44 Cal. 929, 
Foil. [P- 159, C. 2] 

(б) Civil P.C., 0. 11; R. 2l~Dismislal of 
suit—Court cannot review its order under S. 151 
--Civil P. C., S. 151. 

Where plaintifi’s suit has been dismissed un¬ 
der 0. 11, R. 21, the Court has no power to 
review its order under S. 151, the order being 
appealable. tP- 160. C- IJ 

Dwarlca Nath Ckakravarti and Bhu- 
pendra Chandra Chika—ior Petitioners. 

Sarat Chandra Roy Choudhury and 
Suresh Chandra Talnkdar —for Opposite 
Party. 

Cuming, J-—The facts of the case 
out of which this Rule arises are these : 
The opposite party brought a money suit 
against the petitioner claiming a sum of 
Bs. 1,800. In the course of this suit 
certain interrogatories were delivered 
to the plaintiff by the defendant. The 
plaintiff did not answer these inter¬ 
rogatories by the date fixed by the 
Court. On the date fixed for the de¬ 
livery of the answers to the interroga¬ 
tories by the plaintiff, the opposite party’s 
pleader stated that he bad no further 
instruction. On this the Court dismissed 
the plaintiff’s suit for non-prosecution 
under 0.11, R. 21, Civil P. 0. The 
plaintiff then moved the Court under 
O. 9, R. 9 and S. 151 of the Civil P. C., 
praying to have the suit restored for 
various reasons which it is not necessary 
to set forth. 


The learned Judge thus dealt with the 
matter. He stated that it seemed a fit 
case for restoration. He noted that it 
bad been argued that neither 0. 9, R. 4 
nor S. 152 applied to a suit dismissed 
under O. 11, R. 21. He, however, held 
that it is quite immaterial which of the 
sections applied. He further held that 
it did not matter in the least if an 
application for a review was necessary. 
The Court, he held, had suflScient power 
and authority to set aside the order of 
dismissal if justice demanded it and he 
proceeded to set aside the order. He 
did not, as far as I can ascertain from 
his judgment, apparently purport to act 
under any section of the Code. Against 
this order the defendant moved this 
Court and he contends that the Judge 
had no jurisdiction to do what he did. 
Now, under what provisions of law the 
learned Judge purported to act it is not 
easy to discover. If I have understood 
him rightly he purported to act under 
no provisions of law. He seems to think 
that if justice demanded it he could set 
aside any order whether the Code em¬ 
powered him to do so or not. Mr. Roy 
Choudhury contends that the learned 
Judge must be considered to have acted 
under S. 151 of the Civil P. C., for ad" 
mittedly there is no other section of the 
Code under which he could have acted. 
It may be pointed out that Courts of 
law are bound to act in accordance with 
the law prescribed and not according to 
a Code of their own making. Their 
jurisdiction is derived from the Code and 
by the provisions of the Code they must 
be guided. I must take it, therefore, 
that the learned Judge acted under 
S. 151. If he did nob, his action is 
wholly illegal and without jurisdiction. 

We have now to consider whether 
he had jurisdiction under S. 151 to 
review his former order and set it aside. 
Now, to my mind, S. 151 can have no 
application to a case which is already 
provided for by the Civil P. C. A Court 
cannot review its own order under 
S. 151. Order 47 provides the oases in 
which a Court can review its own order 
and it seems to me by implication that 
unless the case falls within 0. 47, a 
Court has no power to review. If a 
Court can deal in review with case that 
do not fall within 0, 47, then obviously 
it was a waste of time to have enacted 
O. 47, or indeed to have enacted a Code 
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at'all. For if all the matters which are the Code,possesses inlicrent power to make 
dealt with under the Code can be dealt such orders as may be necessary for the 
with under S. 151 as has been seriously ends of justice or to prevent abuse of 
contended then obviously the whole of the process of the Court, In my opinion, 
the elaborate Code could have been con- the question that we have to determine 
tained in the five lines of S. 151. is whether the Court, in passing the 

My own view is that a Court has only order in question, was-entitled to do so, 
power to act under S. 151 and invoke its because it was necessary that the order 
inherent power when the case is nob should be passed to meet the ends of 
provided for by any specific enactment justice. 

in the Code ; but if there is a specific I think that the true scope of the 
enactment in the Code under which the jurisdiction of the Court under o. 151 
matter can be dealt with, the Court has was stated by Woodroffe, J., in Ahdul 



no jurisdiction to invoke its inherent Karim Abu Ahmed Khan Ghazanavi v. 
powers under S. 151. This is not a case Allahabad Bank, Ltd. (l). In my judg- 


in which there was no remedy provided 
by the Code. There was a remedy by 
way of appeal against the order dismissing 
the suit for default under 0. 11, R. 21, 
In such circumstances the learned Sub¬ 
ordinate Judge had no jurisdiction to 
review his order under S. 151. He does 


ment, whenever it is necessary for the 
ends of justice or to prevent an abuse of 
the proccess of the Court, the Court al¬ 
ways has jurisdiction to pass an order 
under S. 151 unless its jurisdiction in 
that behalf has specifically been taken 
from it. But 


not sugggesb that he reviewed the order 
under O. 47, nor indeed is it suggested 
that the order could have been reviewed 
under that order. 

The result is that the Rule must be 
made absolute, the order of the learned 
Subordinate Judge restoring the case to 
file vacated and the order dismissing the 
suit under 0.11, R. 21 restored. The 
petitioner is entitled to the costs. Hear- 
in^fee : two gold mohurs. 

rage, J. —I agree that the Rule 
should be made absolute. 

I regret, however, that it is necessary 
that we should do so, because I think that 
the learned Judge firmly believed that 
in passing the order in 'question be was 
taking the best step available to remedy 
what ho regarded as an unfortunate 
order that he had passed on the 21st 
October 1925. It appears to me to be 
clear frona the first words of his order 
of the 28th January 1926, that the 
learned Judge purported to restore the 
case under S. 161 of the Civil P. C. 
The question that we have to consider is 
whether in passing the order under 
S. 161 he was either exercising a juris¬ 
diction with which he was not vested or 
if he possessed jurisdiction in that behalf 
whether he was exercising it according 
to law. Speaking for myself I should 
hesitate before I place any restriction 
upon the inherent powers which it is ex¬ 
pressly provided by S. 151 are to be 
retained by the Court. As I apprehend 
the matter the Geurt, in the words of 


whether justice dees require a Court to in¬ 
voke its inherent jurisdiction must be deter¬ 
mined with refereuce to the particular facts of 
the case and the rule of law that a Court can¬ 
not invoke au inherent jurisdiction where there 
is a provision in the Code, whether by way of 
remand or otherwise which, if applied, will 
meet the justice of the case. 

If a Court passes an order under 
S. 151, where there is a provision 
in the Code which, if applied, will 
meet the justice of the case, in my 
opinion, it is not exorcising the jurisdic¬ 
tion with which it is vested under 
S. 151, Civil P. C., in accordance with 
law. However desirable a Court may 
deem it that an order should be passed 
under S. 151 the Court is not acting in 
accordance with law if it elects arbi¬ 
trarily to disregard the express provisions 
of the Code which, if applied, would 
meet the justice of the particular case. 
It is conceded that in the present case 
an application to review the order in 
question under O. 47, R, 1 would 
not have been successful, for, admittedly, 
the jilaintitt’ could not have brought his 
case within the ambit ofO. 47, R. 1. 
But was it necessary in these circum¬ 
stances tojneet the ends of justice that 
the Court should have proceeded under 
S. 151 ? In my opinion, clearly not; for 
it was open to the plaintiff to appeal 
against the order which had been passed 
dismissing his suit. It follows, there¬ 
fore, that if the learned Judge passed 

(1) [1917] 44 Cal. 929=2G C. L. J. 49=41 
I. C. 598=21 C. W. N. 877. 


160 Calcutta Santosh Kumar v. Ganesh Chandra (Mukerji, J.) 192T 


the ordei- purporting fco act under 
3. 151 ha wag nob exercising the juris- 
Idiction with which he was vested accor¬ 
ding to law. 

j For those reasons I agree that the 
Rule should bo made absolute. 

Rule made absolute. 


A. I. R. 1927 Calcutta 160 

Greaves and Mukerji, JJ. 

Santosh Kumar Mullick —Defendant— 
Appellant. 

Y. 

Ganesh Chandra and another —Plain¬ 
tiffs—Respondents. 

Appeal Ko. 225 of 1921, Decided on 
18th February 192G, from the original 
decree of the Addl. Sub-J., Hooghiy, 
D/- 21st August 1921. 

:{c (a) Hindu Laio — Widow — .ilienation — 
Powers are same as manager—Her maintenance, 
expenses of religiotos ceremonies for salvation of 
her husband's soul are, but ayiticipation of her 
wants is not, legal necessity — Necessity, meatxing 
of. 

The power of the widow iu respect of aliena¬ 
tion for legal necessity is the same as that of the 
manager of the family property ; and it can only 
be exercised in the case of need or for the bene¬ 
fit of the estate. The actual pressure ou the 
estate, the danger to be averted or the benefit to 
be conferred on it, iu the particular instance, is 
the thing to be regarded : 6 M. I. A. 393 P. C.. 
Aiypl. [P. 162, C. 1] 

. There can bo no question that she may make 
alienations to procure maintenance for herself or 
to defray the expenses of her own rjligious cere¬ 
monies, such as may be necessary, for the salva¬ 
tion of her husband’s soul, but she is not at 
liberty to anticipate her wants. 

The word “necessity” has a somewhat special, 
almost a technical meaning. Necessity, does not 
mean ccmpulsion, but t!ie kind of pressure which 
the law recogniaes as serious and sufficient. 

[P, 162. C. 1] 

(6) Hindu Law—AUejiation by widow—Neces¬ 
sity—Alienee must prove necessity or his belief as 
to there being necessity—Due enquiry and his 
bona Jides are necessary. 

An alienee has to show either that there was a 
necessity for the alienation or at least that he 
was led on reasonable grounds to believe that 
there was necessity for the alienation. Due in¬ 
quiry by an alienee and his bona fides are the 
two requisites for constituting a transaction a 
binding one. [P. 162, C 2] 

Ravi, Chandra Mofumdar, Hari 
Charan Ganguly and Indu ProTcas 
Chntterji —for Appellant. 

<S. C- Bose, lirvnamoy Ghose and 
Basanta K. Mnkherfi —for Respondents. 

Mukerji, J.— This appeal arises out of 


a suit instituted by a reversioner during 
the life time of a Hindu widow for a 
declaration that the alienation made by 
her is nob binding on him. The suit has 
been decreed by the trial Court. The 
alienee has preferred this appeal. The 
undisputed facts in this case are very 
few. There is a lamentable lack of res¬ 
traint on the part of the parties and 
their witnesses. Each party has immen¬ 
sely exaggerated its own allegations and 
has either totally denied or tried its 
utmost to minimize the effect of the 
facts alleged on behalf of the other. 

Ramlal and Kedar were two brothers, 
and one Basanta, who is alive, was their 
sister. Ramlal and Kedar had separated 
during their life time and their ancestral 
house had been partitioned between 
them. The relations as between them 
were rather indifferent. Kedar died 
leaving a son Ganesh who is the plain¬ 
tiff in this suit. Ramlal was without 
employment for several years and was ill 
for a few months at the end of his life 
and died about the 9th or the lObh of 
April 1920. Ramlal’sson Nandlal'usedto 

work as a carpenter under the Port Com¬ 
missioners. Nandlal fell ill in November 
or December 1919, and was confined to 
bed by the end of the latter month and 
was unable to work since then. He had 
to go to hospital towards the beginning of 
April 1920, where he died on the lObh 
of April 1920 a few days after his ad¬ 
mission and a few hours after the death 
of his father Ramlal. 

The immovable properties left by 
Nandlal consisted of two items: first, 
one-storeyed brick-built house standing 
on about a half of a plot of 6 cottas of 
land, the other half being vacant land 
and a demarcated share in a tank which 
adjoins the said land and which covers 
an area of about 6| cottas; and second, a 
plot of garden land about 1^ bighas in 
area. The former property is situate at 
Bajey Sibpnr and is the property which 
Ramlal got by partition with his brother 
Kedar and the latter is situate at a place 
called Dhavsa and was purchased by 
Nandlal himself. On the 22nd May 
1920 Nandlal’s widow Prasadmoyee and 
the plaintiff Ganesh sold the Dharsa 
garden to one Ahad Bax for a sum of 
Rs. 375. On the 28th June 1920 Prasad- 
moyee executed a bianapatra in respect 
of the first of these properties in favour 
of the appellant Santosh Kumar Mulliok; 
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agreeing to sell the same to the latter 
for a consideration of Rs, 4,999 and ac¬ 
cepting Rs. 101 as earnest money. The 
necessity for the sale was stated in the 
bianapatra in these words : 

Soon after the death of my husband on the 
2Sth Ohaitra 1326 last whan I was overwhelmed 
with grief and was seriously ill, Ganesh Chandra 
^ son of my husband’s uncle, fraudulently and 
without letting ms understand anything sold 
one plot of jamai land measuring about 1 1/2 big- 
thas, in'Dharsa, left bymyhusbai.d and misap* 
ipropriated the whole of the sals'proceeds thereof. 

Now, as I am in need of money in order to 
pay ofi the debts incurred by me for the perform¬ 
ance of the sradh ceremony of my husband, for 
treatment of my diseases and for my mainten¬ 
ance : and there being no other means of my 
maintenance, in order to maks arrangements for 
my mnintenanca and dwelling and to perform 
the Gaya sradh of my husband and for the treat¬ 
ment of my diseases I notified to sell, etc. 

On the 9bh August 1921 she executed 
a conveyance in favour of the appellant 
in respect of the said property and pur¬ 
ported to transfer it to the latter on re¬ 
ceipt of the balance of the consideration 
money. In this deed the allegation of 
misappropriation of the entire amount of 
sale-proceeds of the Dharsa garden by 
Ganesh was repeated and it was further 
stated: 

1 am continuously suffering from diseases such 
as beri-beri, fever, rheumatism, heart disease, 
etc., from the life-time of my husband and up 
till now. Upon the death of my husband I con¬ 
tracted debts of Rs. 1.000 from Jatindra Nath 
Kundu and Ashutosh Nandi of Santragachi and 
Surendra Nath Pal and Uponclr.a Nath Pal of 
Bantra and smaU debts of about Rs. 50 for tho 
treatment of my diseases, for the sradh ceremony 
of my husband, for the sapindakaran and for my 
maintenance. 

The above debts are necessary to be paid off 
and there is no possibility of maintaining myself 
from the income of the properties described in 
the schedule below; bjcausa to reside in the 
house describ3d in the schedule below and to let 
it out to tenants at the same time is not proper 
or possible, a id even If it is bo done, or if I lot 
out the whole house described in the schedule 
below without dwelling there, the inco nc so 
derived will not be sufficient for my maiuteu- 
anoo ; therefore it is necessary to make arrange¬ 
ments for my maintenance inasmuch as debt.s 
are gradually inoroasing on account of my main¬ 
tenance and it has baoome difficult to raise loan 
uooording to necessity, and as I am still suffer¬ 
ing from rboumatism, fever and heart disease, 
and as the tre.atmont is going on money is want¬ 
ing for the said treatment. The Gaya sradh of 
my husband has not yet bjen performed ; money 
it required to perform the same. For the above 
mentioned legal noosssities it having become 
neoetsary to sell, etc. 

lb is this sale which is the subjeeb- 
nabter of bbU suib, the plaiobiff Qaoesh 
that the sale was oollasive and 
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wifchout consideration and that there 
was DO legal necessity for it. In the suit 
the purchaser Santosh Knmar MulHck is 
the Defendant No. 1 and Prasadmoyee 
Dasi the Defendant No. 2. 

Ramlal and Nandlal admittedly left no 
debts and the first and most important 
question is whether the Defendant No. 2 
contracted any. (His Lordship, after 
considering evidence as to the debts 
proceeded :) We arrive then at tho 
conclusion that the case as to tho 
debts alleged to have been incurred by 
the Defendant No. 2, and for the repay¬ 
ment of which the sale Vv-as made fails ; 
and it must be held that it has not been 
proved what debts, if any, were actually 
incurred by her, and in any event there 
is no evidence that there avas any pres¬ 
sure from any quarter which justified the 
sals. 

There remains then tho question of 
maintenance and religious expenses. Now, 
all the property which we are able to find 
upon the evidence in the case as being 
available to the Defendant No. 2 is tho 
property which was sold. It is conceded 
on all hands that the income from this 
property in the state in which it was at 
the time was Rs. ISO a year : the })lain- 
tiff admitted this in the pleader’s letter 
to which I have referred. Prom this 
must be deducted the rents and municipal 
taxes. This would leave a balance at the 
outset of about Rs. 10 a month. The 
position also seems to bo that having 
regard to the ago of the Defendant No. 2, 
she cannot with propriety live in the 
house if it be lot out on rent to a stran¬ 
ger. As regards expenses incurred in tlie 
performance of sradh at Gaya for tho 
benefit of her husband’s soul and her visit 
to Benares of which the Defendant No. 2 
has nob given us any details it cannot be 
said that tho oxi)enso> were unnocossariJy 
incurred. It therefore becomes relevant 
to consider the question as to whether 
circumstanced as she was, with no evi¬ 
dence that she had any property hut tho 
one which she sold, and having regard to 
the finding at which I have arrived, 
namely, that she may have incurred somr 
debts, the exact nature and amount of 
which the appellant has not been able 
to prove, there was legal necessity for the 
sale. 

It is well-settled now that tho prin¬ 
ciples laid down in the case of Ilaiioomaii 
Persk'id _ v. Mt. Bahooee Munraj Kun- 
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xoaree (1) will equally apply to acts of 
the widow and to the obligation of those 
who deal with her, to inquire into the 
circumstances which justify her dealings. 
The power of the widow in this respect 
is the same as that of the manager of the 
family property ; and in the' words of the 
Privy Council : 

it c.n o;ily ba exercised iu the case of need or 
for the benefit of the estvte : 

Their Lordships also observed : 

The actual pressure on thi estate, the danger 
to ba avertsd or the benefit to be 'couferred ou it, 
iu the particular instance, is the thing to be re¬ 
garded. 

There can he no question that she may 
make alienations to projura maintenance 
for herself or to defray the expenses of 
her own religious ceremonies or such as 
may bo necessary, for the salvation of her 
husband’s soul, i)ut she is not at liberty 
to anticipate hur wants. In the present 
case there is no evidence of any actual 
pressure on the estate. The Defendant 
No. 2, it may bs fairly conceded, had her 
wants, but so.’nething more is necessary 
to moiko out a case of legal necessity. In 
^■ho case of Rinisiimran Prasad v. Mt. 
Shyam Kuxnari (2) the Judicial Committee 
has observed thus : 

It should b3 observed iu limiue th'^t the word 
necessity whsii used in this connexion has a 
so newhat special, almost a technical, meaning. 
A widow can alienate if there are no other means 
available for the obligatory ceremonies to repose 
the soul of her husbvui. A bolder of a Hludu 
woman’s estate can in some circumstances alien¬ 
ate immovable property bo pay the last owner’s 
debts or (if there is no other available source of 
supply) for her own or infant children’s • main¬ 
tenance. Necessity dees not mean actual com¬ 
pulsion, bub the kind of pressure which the 
law reeognizes as serious and sufficient. 

Judged by this teit I am unable to 
hold that the appellant has succeeded in 
showing that there was 'any such serious 
or sufficient pressure either on the ground 
of debts, if any, incurred or on the ground 
of maintenance or the religious ceremonies 
that she undertook to perform. The ap¬ 
pellant seems to have concentrated all 
his endeavours in making out a case of 
contracting of debts for justifying the 
sale. It does not appear that the Defen¬ 
dant No, 2 was actually put to any diffi¬ 
culty for her residence or her mainten¬ 
ance or for meeting the costs of her treat¬ 
ment or that there was any pressure from 
any creditor for any debts that she may 
have con tracted, There is no indication 

(1| [1856J 6 M.l.A. 393=18 W.R. 81=2 Suther 
29=1 Sir. 552 (P.O.). 

(2) A.LR. 1922 P.O. 356=1 Pat. 741. 
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anywhere in the evidence of the Defen-, 
dant No. 2 of any pressing need, privation 
or discomfort. The performance of the 
sradh at Gaya and visit to Benares once 
the sapindakaran had been performed and 
so soon thereafter looks like the creation 
of a necessity to justify the sale. In my 
opinion therefore no legal necessity has 
been established such as would justify the 
sale. 

This brings us to a consideration of the 
last question that arises in the case, \iz., 
that relating to the appellant’s bona hdes. 
According to the rule as enunciated by 
the Privy Council an alienee has to show 
either that there was a necessity for the 
alienation or at least that he was led on 
reasonable grounds to believe that there 
was necessity for the alienation. As re¬ 
gards the former condition the appellant 
Jias failed to discharge the onus that lies 
on him. As regards the latter, I am not 
prepared to accede to -the respondent’s 
contention that the price was nob fair or 
that no consideration' passed. But these 
are not sufficient ; according to their 
Lordships of the Privy Council due in¬ 
quiry by an alienee and his bona fides, 
are the two requisites for constituting a 
transaction a binding one. The appellant 
omitted, for reasons which have not been 
explained by him, to make an enquiry of 
the only source to whi cb he should have 
gone, namely, the plaintiff whom he ad¬ 
mits he knew from before ; and in this 
respect his omission seems to me deliber¬ 
ate. He must have, as a man of ordinary 
prudence, known that the plaintiff 
could have given him important infor¬ 
mation, true or false, relating to the cir¬ 
cumstances of the Defendant No. 2, the 
expenses actually ibcurred by her arid the 
object of the intended sale. Of course 
the plaintiff might have declined to give 
him any information or might have given 
him informaton which was not fit to bo 
acted upon ; but I cannot conceive why, 
if any real enquiry was to be made, the 
appellant should have refrained from ap¬ 
proaching the plaintiff. In this respect 
too the appellant has failed to satisfy me 
that he acted bona fide or that he made 
any reasonable enquiries. 

I am accordingly of opinion that the 
decree passed by the Subordinate Judge 
is right and that this appeal should be 
dismissed with costs. 

Gre^ives, J. —I agree. 

A pp eal dismissed. / 
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•Sanderson, 0. J., and Bankin, J. 

Bi^tomjee Dorahjee —Appellant. 

V. 

E, D. Brothers and anothei — Kespon- 
dents. 

Appeal No. 28 of 19J5, Decided on SOfch 
April 1926, from the original order of 
Buckland, J., in Insolvency Case No. 10 
of 1924. 

(a) Presidency Towns Insolvency Act, S. 45 
{2)-“Adjudication by two Courts—Conditional 
order postponing discharge by one loithout stay in 
the other is bad. 

Where a firm was-adjulicabed iusolveat in two 
Courts, Bombay and'Calcutba, and a conditional 
order poatpouing ,the discharge on the insol¬ 
vent’s agreeing to a decree in favour of Official 
assignee was passed without obtaining a stay of 
Bombay proceedings and before public ex.imi- 
nation of partners. 

Held : that the order is bad and should not 
liave been made : 42 Mad. 121, Foil. 

[P 1G5 C 2, P ICC C 1] 

(b) Presidency Towns Insolvency Act. S. 8— 
'^Person aggrieved." 

k person whose right to recover his debt or 
part of his debt from the insolvents may seri¬ 
ously be afiectad, is a “persou aggrieved” within 
the meaning of S. H-, Ex x>arte Dltlon, re Woods. 
(1879) 11 Ch. D. 6G, Diet. [P icc 0 1. 2) 

B. K, Ohosh, P. Ardesher and J. N. 
Mazumdar —for Appellant. 

Lanyford James and >S. C.Milte )—for 
Be^pondents. 

Sanderson, C. J.—TIih is an appeal 
by Rustomjeo Dorahjee against an order 
of the learned Judge sitting in insolvency 
on the Original Side, dated the 13th 
January 1925. The order is headed as 
follows: 

Numbers 10 and 27 of 1021, ro Kriihiia Das and 
Brij Mohan Das both residing aii currying oi 
business in co-partnership in bioscope films witli 
Jug Mohau Das at No. 150, Lower Cbitpur Road, 
in the town of Oalcutti, under the name and 
style of K. D. Brothers and ro Messrs. K. I). 
Biothers a firm carrying on business in cinema 
films aud as exhibitors of cinema shows at 150, 
Lower Ohitpur Road, in the town of Calcutta and 
atthe Goverdbonc Buildings, Chami Road, in the 
town of Bombay and at Sale Pagoda Road in the 
town of Rangoon. 

The order recited that Mr. Langford 
Jftmes appeared for the insolvent firm; 
Mr. A. Sen, advocate for Bustomjee 
Dorabjea, one of the creditors of the insol* 
vent firm ; and another learned advocate 
for another creditor of the said firm. 

Ill #a« further recited that the insol- 
Ifsete were not of a value equal to 
l^fuitinsin the rupee on the amount of 


thair unsecured liabilicios. and it wa- 
ordered that 

the discharge of the said insolvents Kiishna 
Das, Jugo Mohan Das and Brij Mohan Das be 
and the same is hereby suspended for three 
mouths. And ib is further ordered, that the said 
insolvents do before the signing of this order 
consent to a decree being passed against them in 
this Court in its ordinary original civil juris¬ 
diction in favour of the sa'id Official Assignee for 
the sum of Rs. 10,000 being part of the b.'iiance 
of the debts provable in insolvcncv which ara 
uot satisfied at the data of this order. 

The report of the Official Assignee of 
Oalcutfca was dated the 2nd Sepbembei 
1921. From that it appears that Jugo 
Mohan Das. one of the partners of the 
firm, was adjudicated iinolvent by the 
Bombay High Court on the 10th Dacemher 

1923. It appears further that an order 
of adjudication in insolvency was made by 
this Court against Krishna Das and Brij 
Mohan Das, two of the partners of the 
firm on their own application on the 
12tli January 1921. It was ftta'od In- 
the learned jxdvocato, wdio appeared for 
the appellant, that the m:mbsrs of ilie 
firm were adjudicated insolvents l)y the 
Bombay High Court on the 24th January 

1924. The learned advocate who apoared 
for the respondents did not admit that 
date. It is clear from the Ollicial As¬ 
signee’s report that there was an adjudi¬ 
cation made against the mQml)or3 of the 
firm by the Bombay High Court but tlie 
Official Assignee did not state in lus 
report what was the date of that order, 
and therefore tl»is Court at present is not 
aware of tlio actual date of tlm adjudi¬ 
cation order which was made by the 

Bombay High C >urfc again^ the nioini)0r.i 
of tlio firm. 

On the 28th of January 1921 thor^ 
was an order of adjudication made by 
the Calcutta High Court against tlio 
moinborsof the firm of K. D.^ Jh’otlierrs. 
That adjudication order was made at the 
instance of a creditor. The two adjudi¬ 
cations in the Calcutta High Court wiiich 
wore numbered 10 and 27, were consoli¬ 
dated and were dealt with by one order, 
as I have alre.ady mentioned, on tlie 13bh 
January 102.5. 

It seams to me that the order for the con¬ 
ditional discharge dated tiie 13tli January 
1925 must have boon made upon the 
assumption that the two orders of adjudi¬ 
cation made by the Calcutta High Court 
had vested the assets of the members of 
the firm in the Official Assignee of Cal¬ 
cutta: otherwise I do not understand how 
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the order of conditional discharge could 
have been made. The question arises 
whether the order of conditional dis¬ 
charge of the 13th January 1925 should 
have been made. I am clearly of opinion 
that that order should not have been 
made. It is material to consider what 
would be the effect'of the order of the 
.1.3th January 1925. S. 45 of the Presi- 
deney Towns Insolvency Act is the 
section which deals with the effect of an 
order of discharge. But before I deal 
with that section I think it advisable to 
refer to S. 17 of the Act. That section 
provides : 

Oa the makiug of an order of adjudication, the 
property of the insolvent v/herever situate shall 
vest in the Official Assignee and shall become 
divisible among his creditors, 

It is not necessary for me to read the 
remainder of the section. 

Sub-section (L) of S. 45 deals with 
certain debts, from which an order of 
discharge shall not release the insolvent. 
The first sub-section is not applicable to 
the case which is now under consideration. 
Sub-section (2) provides as follows: 

Save as otherwise provided by sub-Seotion (1) 
an order of discharge shall release the insolvent 
from all debts provable in insolvency. 

The result of the order of the 13th 
January 1925, therefore, would be that 
when tho insolvents had consented to the 
decree for Bs. 10,000, in accordance with 
the order, the discharge would operate at 
the end of the three months specified in 
the order and the members of the insol¬ 
vent firm would be released from all 
debts provable in insolvency. The insol¬ 
vents did consent to the abovementioned 
decree being entered against them on the 
18th of February 1925. 

I draw attention to the words “ all 
debts provable in insolvency ” for I think 
tbs order, which is now under considera¬ 
tion, can only have been made upon the 
assumption that it would nob affect the 
proceedings in insolvency in Bombay. 
One of my reasons for saying so is this. 
There is passage at the bottom of page 5 
of the paper-book in the Official As¬ 
signee’s report which runs as follow s: 

The insolvent Jugo Mohan Das, who stays at 
Bombay, was examined before the Itagistrar in 
Insolvency under S.-36. He has joined in the 
schedules filed by his brothers of the Calcutta 
and Rangoou brauehes. The .schedules of the 
Bombay business not having been filed, it is 
impossible to say how the position of the 
Bombay business stands. 

I fail to understand how the condi¬ 
tional order of discharge dated the 13th 


January 1925, could be made in view of 
that report, which means that the 
Official Assignee was not able to give the 
Court any information as to the position 
of the insolvents’ business in Bombay. 
Bombay was the head office of the firm 
and the business there was evidently an 
important part—it may be the most 
important part of the firm’s business. 

If it had been appreciated that the 
effect of the learned Judge’s order-wouUF 
be to discharge the insolvents from all 
debts provable in insolvency, I feel suro 
that the order would not have been made 
without some investigation as to the 
assets and as to the liabilities of the in¬ 
solvents in Bombay. There are several 
other matters which go to show that tho 
order should not have been made. 

Section 38 provides as follows : 

An insolveut may at any time, after the order 
of adjudication, apply to the Court for au order 
of discharge, and the Court shall appoint a day 
lor hearing the applicatioa, but save where the 
public examination of the iasolvent has been 
dispensed with under the provisions of this Act,^ 
the applicatioa shall not be heard until after 
examination has been concluded. 

I have already referred to the state¬ 
ment in the Official Assignee’s report 
that the schedules of the Bombay busi¬ 
ness had not been filed at the time the 
Official Assignee made his report on the 
2nd September 1924. It appears further 
that the public examination of the in¬ 
solvents had nob been concluded at the 
time the application for the discharge 
was made. From the report of the 
Official Assignee it appears that only one 
of the insolvents, viz., Krishna Das, bad 
been subjected to a public examination* 
It seems to me that if this fact had been 
brought to the attention of the learned 
Judge, the order of the 13bh January 
1926 would not have been made. 

Section 27, sub-Section (2) contem¬ 
plates schedules being filed by the the in¬ 
solvents before the public examination of 
the insolvents. It appears, however, that 
the public examination of Krishna Das, 
the only insolvent who was publicly 
examined, was concluded before the 
schedules relating to the Bombay busi¬ 
ness were filed. 

There are other matters to which 
learned advocate for tho appellant re¬ 
ferred ; but which, in my opinion, I need 
nob mention in detail, because the mat¬ 
ters which I have already mentioned 
are, in my opinion, sufficient to show 



1927 Bostomjbe Dos^bjee v. li, D. Bros. (Saudorson, 0. J.) Calcutta IGj 


that the order complained of cannot be 
allowed to stand. The Official Assignee 
in his report stated as follows: 

It appears that the firm was also adjudicated 
by an order of the Bombay Court. There are 
therefore orders against the finn pending both 
here and in Bombay but no creditor so fat as I 
am aware has taken any steps under S. 22 of the 
Presidency Towns Insolvency Act either here or 
at Bombay to have the proceedings taken in one 
Court only. 

From this I assume that the Official 
Assignee, having stated what 1 have just 
read, felt that there was no duty upon 
him to take any further steps in that 
respect. 

I am not able to agree with that pro¬ 
position. In my opinion, it was the duty 
of the Official Assignee to take steps in 
the first place to ascertain whether the 
property of the insolvents had vested in 
him or in the Official Assignee of the 
Bombay Court. I cannot find any trace 
of his having made any effort to get in¬ 
formation upon that important matter. 

If he had ascertained that fact, it would 
have been open bo him to take such 
steps as he would have been advised. I 
am not in a position to say what steps 
he could or should have taken for the 
simple reason that I do nob know the 
facts which, in my opinion, the Official 
Assignee ought to have ascertained and 
laid before the Court. 

On this question I will refer to a 
judgment of Sir John Wallis, when he 
was the Chief Justice of Madras, in the 
case of The Official Assignee of Madras 
V. The Official Assignee of Rangoon (1) 
which clearly states the pojition when 
. adjudication orders were made by two 
Courts, namely, the High Court of Mad¬ 
ras and the Chief Commissioner’s Court 
of Lower Burma. In that ca^o the in¬ 
solvent firm carried on business in Mad¬ 
ras and Bangoon, and on the 23rd April 
1917 an order of adjudication of the 
members of the firm was made by the 
High Court of Madras on a petition of 
creditors. 

On the 10th May 1917, the same firm 
was again adjudicated insolvent by the 
Chief Court of Lower Burma in respect 
of acts of insolvency found to have been 
committed in or about the month of 
February of the same year. The Official 
Assignee of Bangoon moved on the 10th 
April 1918, before the High Court of 

(1) [1918] 42 Mad. 131=85 M. L. J, 583=49 
I. 0. *10=9 L. W. 86. 


Madras, for annulment of, and stay of 
further proceedings under, the adjudica¬ 
tion of the Madras High Court. X draw 
attention to the fact that it was the 
Official Assignee who moved in that case. 

The learned Judge who heard the 
application made an order for stay of 
proceedings in the Madras High Court. 
On appeal the learned Chief Justice and 
Mr. Justice Seshagiri Ayyar dismissed 
the appeal. There are two passages in 
the learned Chief Justice’s judgment to 
which I wish to refer. At page 125 the 
learned Chief Justice is reported to have 
said: 

Tba provisions iu S. 17 that on the makiug 
of an order of adjudication the property shall 
vest in the Official Assignee is express, and there 
is no provision in the Act divesting the property 
so vested in that Official Assignee and transfer¬ 
ring it to another Official Assignee under a later 
adjudication. 

At page 126 the learned Chief Justice 
referred to a case which was decided by 
the House of Lords and to a pa>sagc in 
Mr. Dicey’s Conflict of Laws and stated 
as follows: 

As observed by ?.Ir. Dicey citing this case, 
priority depends on the date of adjudication ancl 
not on the date of cojioiissiou of the act of 
bankruptcy. 

Then the learned Chief Justice made 
the following observations with which I 
entirely agree: 

In British India v.-a havo not only four insol¬ 
vency jurisdictions under the Presidency Towns 
Insolvency Act, but also the very numerous 
jurisdictions under the Provincial Insolvency 
Act, so that cases like the present may nob in¬ 
frequently arise. In all such cases it should, 
we think, be recogiiizid that the vesting depends 
on priority of adjudication, aiid that steps should 
at ODce be taken to annul the prior adjudication 
where it is couvenieot that the estate should bo 
.administered by another jurisdiction. Grear 
confusion might ensue if competing assignees or 
receivers were to have concurrent authority to 
rcalizi the insolvent’s estate independently oi 
one another, iust^ad of the insolvency being in 
one jurisdiction only at a time and the other 
jurisdictions being required to act in aid of it, if 
necessary. 

In my judgment in this case, the 
Official Assignee, as 1 have already stated, 
should have ascertained the material 
facts relating to the adjudicabioa in 
Bombay and should have taken such, 
stops as ho was advised and obtained the 
diroctioDS or orders of the Court with a^ 
view to prevent the confusion and diffi*j 
culties referred to by the learned Chief 
Justice of Madras, which would bo caused 
by the estate being administered by 
competing Official Assignees. I am of 
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opinion, therefore, subject to the prelimi- 
;nary point taken by the learned ad¬ 
vocate who appeared for the respondents, 
to which I will presently refer, that the 
learned Judge’s order of the loth Janu¬ 
ary 1925 must bo set aside. 

The learned advocate for the respon¬ 
dents argued that the appellant had no 
light of aiipeal. S. 8 of the Presidency 
Towns Insolv'ency Act is the section 
which deals with this matter, and it is 

provided in siib-S, (2) of that section 
that 


orders in ^insolvency matters shall, at the 
instance of any person aggrieved, be subject to 
appeal, as follows. 

The question is whether the appellant 
is a person aggrieved” by the order 
which was made by my learned brother 
on the 1.3th of January 1925. In the first 
place, it should be noted that the appel¬ 
lant was allowed to appear before the 
learned Judge and hois referred to in 
the order as appearing in the capacity of 
a creditor. There was no objection to 
his so apijoaving. 

It was urged in this CDurt that ho 
had no right to appear and therefore no 
right to appeal on the ground that he 
had not filed a proof. There is no find¬ 
ing on this point, and the objection was 
not taken at a time when evidence could 
have been given, if necessary, as to the 

question of the appellant’s right to an- 
pear. ^ 


Section 40 is the section whicli deals 
wivh tne right of a creditor to bo beard 
by the Court upon an application by the 
insolvent for discharge. I am not pre¬ 
pared a present to hold that the appel¬ 
ant had no right to appear before the 
learned Judge, but I do not think it 

necessary m tliis case to give any 
delinite decision upon the question for 
tne toJlowing reasons: 


There is no doubt that the appellant is 
a creditor of the firm. It was stated 
that some time or other (the date is not 
certain) the appellant bad filed a proof 
in respect of his debt in the insolvency. 

If the order of the 13th January 1925 

|is allowed to stand, in my opinion, it is 

obvious that the right of the appellant to 

recover his debt or part of his debt from 

’^solvents may be seriously affected, 

jas I have already pointed out, by reason 

.ot b. 45 of the Presidency Towns Insol- 
'vency Act. 


I am therefore of opinion that the ap¬ 
pellant is a "person aggrieved” within 
the meaning of S. 8 of the Act whether 
he had a right to appear before the 
learned Judge or not and consequently 
he has a right to appeal to this Court. 

The appeal will be allowed and the 
learned Judge’s order of the 13th Janu¬ 
ary 1925 will be set aside. We give the 
appellant liberty to add the amount of 
his ta.-^ed costs in this appeal to his 
secured debt. 

Rankin, J. —I entirely agree. It is 
well settled as regards the practice under 
the English Acts, which are for this 
purpose repeated in the Presidency 
Towns Insolvency Act of 1909, that there- 
is no rule that a person to be entitled to 
appeal must have been a respondent 
below. The test whether the appellant 
is ‘a person aggrieved” for the purpose 
of S. 8 is entirely independent of the 
question whether under the particular 
arrangement (which in England is repre¬ 
sented by S, 26, sub-S. (7), and the 
English Bankruptcy R. 227) which in oui- 
Act is represented by S. 40, which is en¬ 
larged by our Insolvency R. 152, he was 
or was nob entitled to take part in the- 
proceedings before the learned Judge. 

In this case what has happened is that 
two insolvencies have been going on in 
respect of the same firm in Calcutta and 
in Bombay just as though one set of pro¬ 
ceedings had been in Calcutta and the- 
other set of proceedings had been in 
Berlin. Each Court appears to have 
carried on the proceedings to some ex^ 
tent. This Court at the time when tho 
Official Assignee presented his report 
upon tho insolvent's application for dis¬ 
charge had apparently done a certain 
amount of administration. It got in a 
list of creditors and it got in apparently 
certain statements as to the assets in 
Calcutta and in Rangoon, but bs regards 
the position of the Bombay business there 
was no information as to its assets; and 
it does not appear that any real attempt 
was made to administer anything except 
such assets as were not being administered 
in Bombay. The appellant was a credi¬ 
tor in Bombay. He was a secured cre-r 
ditor and in the list of creditors which was- 
sujpplied to the Calcutta Assignee his- 
name appeared. 

It is true that the insolvent repre¬ 
sented that he was over-secured and that 
there was, therefore, an asset in the- 
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equity of redemption. However, the 
appellant appears to have taken no part 
in the pro3eeding3 in Calcutta, but at 
some stage to have taken some pavt*^ 
tendering a proof—in the proceedings in 
Bombay. While that was the position 
he was given notice of the public esami- 
nation and of the application for dis* 
charge in the Calcutta proceedings. Ap¬ 
parently all the Bombay creditors were 
given these notices. The appellant ap¬ 
parently thinking that the proceedings 
with which he was concerned were those 
in Bombay took no steps in the matter 
until a late stage when he came to the 
conclusion that under the Presidency 
Towns Insolvency Act a discharge in 
Calcutta would be a discharge from all 
liability provable in insolvency and 
therefore would put an end to his own 
claim except in so far it was against the 
security. Thereupon he appeared before 
the learned Judge and asked for a stay 
and attempted to raise the question 
whether double bankruptcy under the 
same Act in India should be allowed to 
be pushed to this extreme. 

The learned Judge, being doubtless 
very familiar with the habit of creditors 
who have taken no interest in the insol¬ 
vency and given no assistance in the ad¬ 
ministration to come in at the last 
moment upon the insolvent’s application 
for discharge in a state of liigh excitement 
wanting to begin all over again, very 
properly looked uijon the belated a])pli- 
cation with some suspicion. Had he, 
however, appreciated that tlie case before 
him was a case of a kind that has never 
been intended by the Act at all, namely, 
the case of two Courts each claiming to 
be administering the whole assets of the 
same firm, each claiming that all the 
creditors should apply to it for a dividend 
and each claiming to have a ri 
release the members of the firm from all 
liability in respect of the debts provable 
in insolvency,—had ho relised that, the 
learned Judge would, I think, have seen 
that whatever the merits of the parti¬ 
cular application, it was necessary in the 
interest of the Court and in the interest 
of public order, to have this matter dealt 
with and to refuse to go on with the 
iisoharge. 

The question now is whether the ap- 
sdlant in these oiroumstances is a 
iJfWon aggrieved” by an order which 
iKirports to release the insolvents from 


all liability from any debt provable in' 
bankruptcy, and it is said that unless he- 
had tendered a proof in this insolvency 
the case law is against him. That is 
quite true. Where the appeal is against 
an order which merely ailecfcs the fund 
applicable for dividend in this Court it is 
doubtless quite right to insist that tho 
appellant should at least have tendered 
a proof before going to appeal about tho 
distribution or the quantum of the 
fund. 

This case is not to my mind on all 
fours with the case Ex parte Ditton, re 
Woods (2), cited to us, because here the 
matter may be tested in this way; sup¬ 
pose the Official Assignee in Bombay had 
applied to this Court as a “person aggrie¬ 
ved” by this order on the ground that its 
operation was to sweep a\Yay the Bombay 
insolvency altogether. It must be that 
he could have done so in the interest of 
the Bombay creditors. To my mind, not 
in his capacity as a creditor who has 
proved in this insolvency, but in his 
capacity as a creditor taking part in tho 
other insolvency tho a]>pellant has a 
right to come to this Court and to say 
that the order made by this Court is one 
which should not have been made. The 
insolvents actually applied to Liie Bombay 
Court to terminate its proceedings on tho 
ground of the order of tho learned 
Judge. 

With regard to the merits of that 
order I would add that it appears to liave 
been an oversight, if not on tho part of 
tho olliccrs of the Court at least on the 
part of tho Official Assignee, that this 
application was allowed to ho presented 
at all at the time at wliich it was pre¬ 
sented. Apart altogether from tho fact 
tliat the assets of tlio Bombay business 
had not lieon disclosed under a proper 
schedule of affairs no \>voi)OV pijhlie 
oKamination had really taken i)lacc. Two 
of tlio insolvents have not yet itrulorgono 
public examination. In tliose circum¬ 
stances, this application ought never to 
have reached the Icai'nod Judge. If it 
could not be stopped in tlie office, 
the first thing whicli should have 
apnoared in tho report of the Oflioial 
Assignee was a strong objection against 
its being heard at all. 

Appeal allowed. 


' (2) [IHTbl 11 Ch'.'D. .50=27 W. R. 401=40 
L. T. 297. 
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Sanderson, 0. J., and B, B. Ghose, J. 

Saroda Prosad Pakrasi and others — 
Plaintiffs. 

V. 

Umasankar Sanyal and others —Defen¬ 
dants—Respondents. 

Appeals Kos. 2385 to 2390 of 1922, 
Decided on 4th Juno 1926, from the Ap¬ 
pellate Decrees of the Addl. Dist. J., 
Pabna and Bogra, D/- 28th July 1922. 

(n) Civil P. C., 0. 7, 1?. 18— refxi&ing 
to admit‘(iocuwent—Appellate Coxirt u'ill inter’ 
fere only xvhen discretion is wrongly exercised. 

Buies of procedure are not made for the pur’ 
pose of hiudoriug justice. \Vide discretion ha® 
been given to the Court with regard to matter® 
of reception of evidence althcugh the dccumeut® 
have not been entered in the list of dccurrenl® 
filed by the parties, and this discretion should 
be exercised for the furtherance of justice : A.l.B 
1923 P. C. 128, Pel. on. But where the lower 
Court has refused to admit a document in the 
exercise cf his discretion the Court of appeal will 
interfere only when it is shown that the lower 
Court has exercised its discretion wrongly in 
deciding that the document ought not to be 
admitted. [P ICO C 2, P 173 C 2] 

(i) Bengal liegulation (44 of 1793), S. 5— 
'J.'alulcdar made to pay enhanced rent under 
6'. 5— Original term as to fixity of rent is not 
affected. 

Section 5 dcal.s with an exception to the pro¬ 
visions of S. 4. The mere fact that the talukdar 
liad to pay enhanced rent by reason of the provi¬ 
sions of S. 5 does not show conclusively that the 
rent was not fixed. The revenue sale would net 
affect the terms of the contract which there 
might have been between the parties at the time 
of the creation ofthe tenure.[P 170 C 2,P 172 C 1] 

(c) Landlord and tenant — Bent—Grant to 
pnini. 

The grant of a putui connotes that the rent 
• is fixed : 24 C. W. N. 874. Dist. [P 172 C 1] 

(d) Landlord and tenant — Ptitni tahiq — 
Pixiiyof rent. 

Where a tenure has not been held from the 
time of the Permanent Settlement the landlord 
is prima facie entitled to enhancement of rent, 
unless there is anything to prevent him from 
doing so : 13 ZI. I. A. 248 (P. C.), Pel. on. 

[P 171 C 2] 

Where although the tenure had not been held 
from Permanent Settlement, in the document 
the word “ putni ” was used in respect of the 
taluk and it was stated that Regulation 8 of 1819 
should be had recourse to for the purpose of 
recovering arrears of rent and although a long 
series of years extending to a century had elap¬ 
sed when the value of the property bad gone up 
at least 500 p. o. no attempt had been made 
during all this period to claim any enhancement 
of rent. 

Held : a legitimate inference can be made that 
the origiual contract was-that the rent should 
be fixed for ever, • [P 172 C 2, P 173 C 1] 


Pam Chunder Mazumdar and Kali 
Kinkar Ckakravarti —for Apjiellants. 

Sarat Chandra Boy Cheu’dhury and 
Biresu ar Bagchi —for Respondents. 

Sanderson, C. J. —In this matted’ 
there are §15 appeals arisipg in six ren'^ 
suits, which were disposed of -in the first 
Court and in the lower appellate Court 
by one judgment in each Court. The 
plaintiffs are three batches of co-sbarer 
landlords and the tenants defendants are 
the same in each suit. The remaining 
co-sharer landlords are the pro forma 
defendants. The plaintiffs claimed rent 
and a right to enhance the rent in each 
case. In the trial Court the plaintiffs 
succeeded and the learned subordinate 
Judge of Pabna decreed the suits and 
assessed the rent at double the existing 
rent in the respective cases. 

The tenants defendants appealed to the 
Additional District Judge and the learn¬ 
ed Judge came to the conclusion that the 
rent was not enhanceable but that it was 
fixed in perpetuity and consequently he 
allowed the appeals. The plaintiff land¬ 
lords appealed to this Court. 

The first point to which it is necessary 
for me to refer is the argument which 
was addressed by the learned advocate 
for the respondents, that the plaintiffs 
were not entitled to maintain the suits 
by reason of the provisions of S. 188 of 
the Bengal Tenancy Act. I see no rea¬ 
son to differ from the conclusion at w'hich 
the learned District Judge arrived in that 
respect having regard to the terms of the 
kabuliyat, which is printed at page 30 of 
the paper-book containing the additional 
papers, and having regard to the other 
facts of the case. I need say no more 
than that I agree with the conclusions of 
the learned District Judge and the learn¬ 
ed Subordinate Judge, namely, that the 
plaintiffs were entitled to maintain the 
suits. 

The next point relates to the rejection 
of a certain document which was descri¬ 
bed by the plaintiffs as the “ Likhan *’ 
in respect of the Pattani Majkuri Taluk 
granted by the Maharajadhiraj Ram 
Krishna Roy Bahadur to be called for 
from witness. The* name of the witness 
given was Khirod Lall Pakrasi. The 
learned Subordinate Judge did not allow 
that document to be put in evidence. 
The learned District Judge stated that 
if he had been trying the suits as a Court 
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of first instance he might have been in¬ 
clined to admit the document, but that 
he ^vas unable to say that the learned 
Subordinate Judge, in the circumstances, 
had exercised his discretion wrongly. 
The document in question was alleged to 
be a certified copy of a document dated 
the 11th Chaitra 1201 B. S. (correspond¬ 
ing to 24th March 1795), and it was 
alleged that by that document the Maha- 
rajadhiraj Ram Krishna Roy had created 
a non-permanent Majkuri Taluk at a rent 
of Rs. 4,891 in favour of Ganga Gobinda 
Sanyal, who was alleged to be the prede¬ 
cessor in title of the defendants in those 
suits. 

On the question whether the rent is 
liable to be enhanced it'cannot be doubted 
that that document was material and the 
question, which arises in connexion with 
that document is whether by reason of 
the provisions of O. 7. Rr. 14 and 18 of 
the Oivil P. 0., the document is admissi¬ 
ble or not. R. 14 is as follosvs : 

(1) Where a plaintiff sues upon a document 
in his posseifsion or power, he shall produce it in 
Court when the plaint is presented, and shall at 
the same time deliver the document or a copy 
thereof to be filed with the plaint. 

The part of the rule does not apply to 
this case. Sub-R. (2) provides : 

Where he relies on any other documents (whe¬ 
ther in hiii possession or power or not) as evidence 
in support of his claim, he shall enter such docu¬ 
ments ill a list ‘to bo added or annexed to the 
plaint. 

The provision is specific, and it is 
clear that the plaintiffs did not enter 
this particular document in a list which 
was added or annexed to the plaint. The 
result therefore was that 0. 7, R. 19 came 
into operation. That rule provides as 
follows : 

A document which ought to ba produced in 
Court by the plaintiff when the plaint is pre¬ 
sented, or to be entered in the list to be added or 
annexed to the plaint, and which is not produced 
or entered accordingly, shall not, without the 
leave of the Court, be received in evidence on his 
behalf at the hearing of the suit. 

In this case therefore inasmuch as the 
plaintiffs did not comply with the provi¬ 
sions of O. 7, R. 14, the document in 
question could not bo admitted unless 
the plaintiffs succeeded in obtaining the 
leave of the learned Subordinate Judge. 
The question in this appeal with regard 
to that matter is, in my opinion, whether 
the learned Subordinate Judge had suffi- 
Oient materials before him, which would 
justify him in the exercise of his judicial 
filsoretioD in refusing the admission of 


that document. I am inclined to agree 
with the learned District Judge. If I 
had been trying these cases I should have 
been inclined to admit the document on 
terms and I would have given the defen¬ 
dants ample opportunity of substantia¬ 
ting their allegation, which was that this 
document was not a genuine document- 
But I am sitting in a Court of appeal andj 
it is for the appellant to show that thej 
learned Subordinate Judge exercised hii\ 
discretion wrongly in deciding that the 
document ought not to bo admitted. 

The material facts, in my opinion, are 
these : In March 1914 the plaintiff's 
filed a list of documents in Ooiut and re¬ 
ferred to this document in these terms : 

The likhan in respect of the Paltani Slajlairi 
Talufj granted by iMaharajadhiraj Rani Krishna 
Roy. The certified copy to be filed ’afterwards of 
the said likhan through witness Kshirod I.al 
Pukrasi. 

The plaintiffs in July 1014, gave notice 
to the defendants to produce the original 
j^atta. The defendants in the same month 
of the same year stated that they bad no 
such document. Then in the following 
year 1915 in the month of June the case 
was tried. 

One of the points at the trial was whe¬ 
ther the plaintiff's were entitled tos’'c 
having regard to the provisions of S. ISS 
of the Bengal Tenancy Act, and it vra? 
on that ground that the learned Judge 
who tried the cases dismissed the suits. 
But it is clear from what was read to us 
today by the learned advocate for the 
defendants that one of the issues was 
whether the rent was onhanceablo. It is 
clear that evidence was produced in res* 
liect of that issue and from the learned 
Judge’s jiidgmcnt it is clear that although 
ho decided the case upon the preliminary 
point, that the plaintiffs were not entit¬ 
led tos' u by reason of the joroviHious of 
S. 189, ho had evidence upon the other 
issues. If that be so, I do not under¬ 
stand how it was that the plaintiff's did 
not call ui^on the witness, who was sup¬ 
posed to have this document in his pos¬ 
session to produce it at the trial in 1915. 
There was an appeal to the lower aj)- 
pellate Court and then an appeal to the 
High Court. The case ’.vas remanded 
sometime in 1919 for further trial. Then 
it was that the plaintiffs for the first 
time endeavoured to give evidence in res¬ 
pect of that document in 1920, and the 
loained Subordinate Judge rejected it. 
Having regard i to the circumstances, I 
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think it is impossible to say that the 
learned Judge did not exercise bis dis¬ 
cretion in a judicial \\’ay. I think it is 
impossible, to say that there were not 
materials before him which would 
justify him in coming to the conclusion 
that the document should not bo admit¬ 
ted. The result therefore is that on this 
point the appeal must fail. 

The other question, with which I have 
to deal, is whether the learned District 
Judge was right in his conclusion that 
the rent, in respect of the taluk, was 
fixed in perpetuity. In spite of the argu¬ 
ment which was addressed to us by the 
learned advocate who appeared for the 
appellants (to which it was a idcasure to 
listen) I am not convinced that the 
learned District Judge was wrong. I 
think the learned District JiTdge’s con¬ 
clusion as regards the origin of the taluk 
is right on tlie evidence which was before 
him. In the iirst place he held that the 
taliiq could not have been in existence at 
the time of the Decennial Settlement. 
That I understand was in 1789. In my 
opinion there is no doubt about that. 

The learned District Judge then held 
that it must have come into existence bet¬ 
ween 1789 and 1601. There is no doubt 
about that, because it was not in exis¬ 
tence in 1/89 and it clearly was in 
existence in 1601, because the revenue sale 
by which the Pakrasi brothers became the 
owners was inT789 and there was a parti¬ 
tion between these two brotlmi's by metes 
and bounds in 1800. It was either in 1799 
or 1800 that the men taluqdar was dispos¬ 
sessed by the purchasers at the revenue 
sale. Therefore I agree with the learned 
Judge so far. Tlie learned District Judge 
tlien proceeded to say ‘’whether before or 
after 1793 there is no indication what¬ 
ever." If the document, to which I-bave 
already referred is excluded from evi¬ 
dence, I agree with the learned District 
Judge that there is nothing to show 
whether the taluq was created before or 
after the Permanent Settlement of 1793. 

It must have been created, in my opinion, 
about that time. It may have been 
shortly before or shortly after. 

The learned advocate, who appeared 
for the appellants, ai'gued that even if 
the taluk had been created before the 
Permanent Settlement the fact that the 
rent was enhanced in 1803 is sufficient to 
show that the rent was not fixed in 
perpetuity. Here again I agree with the 


learned District Judge’s conclusion. The 
rent came to be enhanced in 1803 by 
reason of the fact that Ganga Gobinda 
Sanyal, the then talukdar, who had been 
dispossessed, brought a suit. As the 

result of that suit a decree of the Court 

« 

was made, as I understand, to the effect 
that he should be restored to possession 
on his undertaking to pay the rent in 
accordance with that which was custom¬ 
ary at that time in the pergara. That 
order was made in pursuance of S. 5 of 
Regulation 44 of 1793. It is obvious 
that S. 5 deals with an exception to the 
provisions of S. 4 of that Regulation. I 
need not read the terms, inasmuch as the 
section has often been the subject of 
judicial consideration. I cannot agree 
with the contention of the learned 
advocate for the appellants as to the- 
effect of S. 5. In my opinion it is this- 
It means that the talukdar was entitled 
to stay in or get possession of the subject 
of the tenure, provided that he was pre¬ 
pared to comply with the demand, which 
the purchaser was entitled to make under 

the section, which w’as to collect: 

whatever the former proprietor would have 
bceu entitled to demand according to the estab¬ 
lished usages and rates of the pargana or 
district in which such lands may be situated, 
had the engagement so cancelled never existed. 

The fact that the talukdar bad to pay 
enhanced rent by reason of the provisions 
of S. 5, in my opinion, does not show 
conclusively that the rent was not fixed. 
The question, therefore, remains to* be 
considered upon the main facts of theae' 
cases. 

The learned District Judge in a careful 
and well-considered judgment, weighed 
the facts which were undoubted and 
came to the conclusion that, although in 
the first instance the onus w’aa upon the 
defendants to show that the rent was a 
fixed one in perpetuity, that onus had 
been removed by reason of the main facts 
of the ease which bad been proved. In 
the first place the tenure which was 
undoubtedly vested in the defendants* 
predecessor was described as a patni, it 
undoubtedly had the other ordinary 
incidents which were attached to a patni 
tenure, and there was no reason why ifr 
should not have the usual incidents of 
fixed rent. In the next place there is 
the fact that the rent was at the same- 
rate for about 100 years and there is na 
doubt that the value of the tenure must 
have increased to a very large extent 
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hftving regard to the remarks which were 
made by the learned Subordinate Judge 
in his judgment. He considered from the 
calculations which had been put forwai'd 
that “the existing jama was liable to be 
enhanced to even 5 times in certain 
cases.” In order to be on the safe side 
and haying tegard to the circumstances 
ho contented himself by increasing the 
jama to double the existing jama in the 
respective cases. The value having in¬ 
creased to such an extent and there 
having been no variation of rent for so 
many years and having regard to the 
undoubted nature of the tenancy, I am 
not satisfied that the learned District 
Judge was wrong in arriving at the con¬ 
clusion that the rent in this particular 
tenure was fixed in perpetuity. 

The appeals are dismissed with costs. 

B. B- Ghose, J. —(After setting out the 
facts his Lordship proceeded:) The main 
contention is whether the rent payable, 
as I have already stated, is liable to 
enhancement. 1 may here add that we 
had a very elaborate and interesting 
argument attacking the judgment of the 
learned District Judge, but after carefully 
considering the argument, I am of opinion 
that the judgment of the learned District 
Judge must be supported. 

The first contention that is raised is 
with regard to S. 6 of the Bengal Tenancy 
Act; and it is argued that this parliculai- 
tenure was nob held from the time of the 
Permanent Settlement and that, there¬ 
fore, there was nothing to prevent tho 
landlord from asking for enhancement of 
rent. 

In support of this contention it was 
urged that a copy of a certain document 
was wrongly refused by tho Subordinate 
Judge in the trial Court and that, 
although the learned Additional District 
Judge, on appeal, expressed the opinion 
that if ho had been sitting as a Court of 
first instance he would have accepted the 
document, he declined to admit it as tho 
Subordinate Judge, in his opinion, had 
given Buffioient reasons for exercising his 
disoretioD m not accepting it. It is urged 
that it should^ have been admitted in 
evidence, and it would show that the 
tenure was created after the Permanent 
Settlement. 

I will deal with this point later on. 
my present purpose I will proceed on 
thp Msimption that this tenure was not 
held from the time of the Permanent 


Settlement. Assuming that to be so, tho 
contention of the learned advocate for 
the appellants was that his clients were 
entitled to enhancement of rent under 
S. 7 of the Bengal Tenancy Act which 
commences thus: 

Where the rent of a teuure-hokler is liable to 
euhaucement, it may, subject to any contract 
between the parties, be enhanced up to the limit 
of the customary rate payable by persons holding 
similar tenuris in the vicinity. 

The argument in substance appears to 
be that where a tenure has not been held 
from the time of the Permanent Settle¬ 
ment the landlord is prima facie entitled 
to enhancement of rent. There is a large 
body of authority in support of this con* 
tention ; for instance, the case of Bama- 
soondery Dassyah v. Bcidhiha Chowdhrani 
(l), which lays clown that the iiemindar 
has a prima facie right to ask for enhance¬ 
ment of rent of under-tenures from time 
to time unless there is anything to prevent 
him from doing so. The question, there¬ 
fore, resolves itself into this : w'hother 
having regard Lo the circumstances of the 
case as found by tho learned Judge, there 
is anything to prevent the landlord from 
asking for enhancement of rent; and in 
deciding this question regard must first 
be had to the rights of the parties in 
these cases with reference to the provi¬ 
sions of S. 5 of Reg 44 of 1793. Tho 
plaintiffs in these cases claim title by 
succession from the auction-purchasers 
at a revenue sale of tlio ^omindari and ic 
is urged that they are not l)onn(l by any 
contract as to fixity of rent if tho teniiro 
was created after the Permanent Sottlc- 
monb. The question with regard to tho 
construction of this section, tlm terms of 
which appear to be very drastic, is ros 
integra. This section was construed by 
the Judicial C:)mmittoe in the ca-o of 
Ranee SiLrnoinoyee v. .\faharnj-i!i S’lttf’cs 
Chuiuler Roy Bahadoor {'J.): it was ob¬ 
served by their Lordships: 

Now lo'/kbig at wliat follows in tho same 
clause, it is obvious that no such absolute oau- 
cellatiou w.as intended, for the power expressly 
and affirmatively given to the purchaser sup¬ 
poses the talookdars and the ryots to remain in 
all respects as before, except that they became 
liable to a certain limited increase of rent, 
according to the established usages and rates. 

At page 147 their Lordships observed : 

(1) [13G0] 13 H. I. A. 248=13 W. R. 1L = 4 
B. L. R. 8=2 Sutbor. 2'J3=2 Sar. G2l 
(P.C.). 

(2) [1864] 10 I. A. 123=2 W. R. 13 = 1 
Suther. 548=2 Sir. 00 *P.C.). 
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The conclusion at which their Lordships have 
arrived as to the construction of the section is 
this—tbit a power was given by it to the pur¬ 
chaser at a Govornraent sale lor arrears to a/oid 
the subsisting engagemeuts as to reat, and to 
increase the rent to that amount at which, 
according to the established usages and rates of 
the pergaaa, or district, it would have stood 
had the cancelled engagement so avoided never 
csistod. This gives it a just and reasonable 
operation, and virtually it would have had none, 
when the existing rent was already according to 
the usages and rate of the pergana. 

The revenue sale, therefore, did uot 
affect the other terms Ot the contract 
which there might have boon between 
the parties at the time of the creation of 
the tenure. 

We have no direct evidence as to what 
'the actual terms were as regards the en- 
hanceability of the rent. This must, 
therefore, be inferred from the other 
circumstances in the case, and the other 
circumstances from which an inference 
may be drawn have been very carefully 
stated by the learned District Judge from 
whose judgment these appeals are pre¬ 
ferred. I need refer to only a few of 
them. The first is the statement in the 
document to which I have already 
jreforred that the tenure was a putni. In 
my opinion the grant of a putni connotes 
that the rent is fixed and I say this as I 
jmay claim a certain amount of experience 
with regard to what putni taluks are. 

A case has been cited on behalf of the 
appellants reported in Bhupendra Chan¬ 
dra V. Harihar (3), where it seems to 
have been observed that the expression 
putni taluk” did not import fixity of 
rent. The judgment however is not based 
on that ground as will appear from the 
following observation: 

• But it is perfectly plain that this document 
<l09B not create a putni taluk, in other words, a 
taluk subject to the summary x'jrocedure for 
realization of rent provided by Reg. 8 of 1819. 

The learned Judge in the Court bolow 
has, in my opinion, rightly distinguished 
this case in his judgment where he 

observes: 

la that case the tenants relied on the descrip¬ 
tion of the taluk as a putni, but it was found to 
be liable to enhancement. 

i<ower down he says: 

It was conceded that the document did not 
create a putoi taluk ia the technical sense, and 
there was no reference to the terms of the putni 

Regulation, 

The only thing that may be said is 
that the mare mention of a taluk as a 
putni taluk does not create a putni taluk. 

[1920] 21 C. lY. N, 874=58 I. 0. 807. 


There may be other terms in the docu¬ 
ment which may show that although 
the word “putni” was used it was not 
really a putni taluk; and in the case 
referred to above it woald appear that it 
was conceded by the party claiming under 
thekabuliyat that it was not a putni taluk. 
This case is, therefore, of very little 
authority in favour of the contention 
that the use of the word “putni” does 
nob connote fixity of rent. 

On the other hand, by a reference to 
the preamble under Beg. 8 of 1819 it 
would^ be found that tenures with a right 
of heritability and fixity of rent were 
being created in spite of the prohibition 
under the regulations for a considerable 
number of years known as putni taluks, 
and that regulation was enacted for the 
purpose of regulating the rights of the 
parties as regards realization of rent and 
so on. Furth iv, in the documents which 
were executed so late as 1897 there is a 
reference to the fact that the tenures 
would be liable to sale under the provi¬ 
sions of Reg. 8 of 1819. Taking these 
facts together into consideration it would 
require a very strong circumstance to 
show that the rent was nob fixed in 
perpetuity. 

Having regard to the facts to which I 
have referred I need nob refer in detail 
to the use of the word “ majkuri” in that 
documents relating to this tenure. As the 
District Judge has pointed out the word 
“ majkuri”, according to Mr. Field in his 
well-known introduction to his edition 
of the Bengal Regulations under note 
(2) of S. 35, was an older name of 
a sikmi taluq, which means older than 
the Decennial Settlement, and the defini¬ 
tion of the word in Wilson’s Glossary is 
much more favourable to the position of 
tenants, because it shows that tenure- 
holders holding a majkuri taluq were 
only to pay the revenue through the 
zamindars. We may accept the conten¬ 
tion on behalf of the appellants that 
these words were not used according to 
their true significance but were loosely 
used in those documents. But, apart 
from that, the use of the word “ putni ” 
and the fact stated that Regulation 8 of 
1819 should be had recourse to for the' 
purpose of recovering arrears of rent ard 
sufficient to establish the fact of the 
fixity of rent. One other case was relied 
.upon by the learned advocate for the 
appellants. It was the case of MuJibul 
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Ali Chowdhury v. Jogesh Chandra Boy 4), 
where it was observed that the mere fact 
that there was a stipulation in the 
kabuliyat that Begulation 8 of 1819 
might be resorted to for the purpose of 
recovery of rent did not import fixity 
of rent. There ’cannot be any dispute 
with regard to that question whatsoever, 
because in that case the tenure was an 
etmam created with reference to lands 
which were situated in a temporarily 
settled estate, and with regard to such 
a tenure the mere fact that the parties 
had agreed that resort might be had. to 
the Putni Begulation to recover arrears 
of rent could not mean that the rent was 
permanently fixed. 

Then, I would further observe that 
having regard to the lapse of a long 
series of years extending to a century, 
when the value of the property has gone 
up at least 500 per cent, according to the 
estimate of the Subordinate Judge, and 
no attempt having been made during all 
this period to claim any 'enhancement 
of rent, a legitimate inference can be 
made that the original contract was that 
the rent should be fixed for ever. I may 
refer here to the observations made by 
their Lordships ct the Judicial Com¬ 
mittee in the case of Dhnnput Singh v. 
Gooman Singh (5). At page 166 their 
Lordships observe: 

Upon this second point, tlic evidence of the sub¬ 
sequent acts and conduct of the ajmindars is 
material only in so far as the receipts and pro¬ 
ceedings above referred to show that both 
Aghura Singh aud his successors Wi^re described 
as Mocurreredars. Their Lordships are not 
prepared to say that, from this evidence, a Court 
or jury might not legitimately infer, as against 
the first zamindar and his successors, cither that 
the rent had been always fixed, or that by sub¬ 
sequent contract, that which had been originally 
variable had beeu made invariable. 

The circumstances of these cases all 
lead to the legitimate inference that 
oven assuming that this tenure was 
created after the Permanent Settlement 
the rent was originally fixed or it might 
iiave been fixed at some other time about 
which there is no evidence. 

I must next shortly deal about the 
reception of tho copy of a pobta about 
which the appellants have made a griev¬ 
ance before us. There cannot be any 
doubt that the plaintiffs have been 
guilty of gross laches in the prodnotion 

(4) [19^ ”80 0. L. /. U0=54 i.” C. S60=23 
0. W. N. 945. 

(5) [1801] 11 M. I. A. 483=0 W. R. 8 (P. C 


of this document, and in these particular 
cases it cannot be said that the Subordi¬ 
nate Judge was entirely wrong in reject¬ 
ing the acceptance of tho document*in 
the exercise of his discretion. I need 
not recapitulate the facts again, but the 
argument on behalf of the appellan'; 
gains support from tho cbs 0 rvation.-j 
made by the learned Additional District 
Judge on appeal. I should myself have 
thought that where there was no reason¬ 
able ground for suspicion that a docu¬ 
ment might have been fabricated after 
the filing of tho plaint such as docu¬ 
ments obtained from public ofiices or 
copies obtained from Court and v/itli 
regard to which the other side might not 
be prejudiced as being taken by surprise 
not having any opportunity of adducing 
rebutting evidence, the Coui't may pro¬ 
perly, in the exercise of its sound discre¬ 
tion, receive such documents in evidence 
and then decide as to their probative value 
giving every opportunity to the other 
side to rebut the effect of those docu¬ 
ments if they were believed. In these 
cases tho document was alleged to have 
been a copy obtained from some Court 
where tho original was alleged to have 
been filed, and under these circumstances, 
if the plaintiffs had not been so negligent 
in the production of the document in 
Court, it might reasonably have been 
accepted by tho Court. 1 would only 
impress upon the trial Court tho fact, 
as observed by the Judicial Oommiiteo 
in the case of Indrajit Pratai) Sahi v. 
Amar Singh (6) that 

nilcs of prosedui’o aro n >t jiiade for the purpe-io 
of hindsriag justice. 

Wide discretion has been given to the! 
Court w'ith regard to matters of recep¬ 
tion of evidence although the documents 
have not been entered in the list of 
documents filed by the parties, and this 
discretion should ho exercised for tho 
furtherance of justice. 

The last point that remains i with 
regard to the application of S. l88of (he 
Bengal Tenancy Act to these cases. Tho 
learned advocate for the respondents 
endeavoured to support the judgment of 
the learned Judge on the ground that 
the suits for enhancement of rent were 
nob maintainable having regard to S. 183 
of the Bengal Tenancy Act. I need only 
say that, having regard to tho terms of 
tho kulviliavt of 1807 the'*e is no donb': 

'(^Art.'R: l'J23 P. C. 128=2 Pat. 67C. 
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in my mind that the interest of the 
tenants as well as the interest of the 
landlords have been separated. It can¬ 
not he said ^thafe the plaintiffs still 
remain the joint landlords of the tenants. 

On the grounds I have stated I agree 
that the appeals mast be dismissed with 
co=>ts. 

Appeals dismissed. 
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Nrwbould and Pearson, JJ. 

S iutosh Kumar Roy a^nd others —Plain¬ 
tiffs—Appellants. r 

V. 

Ralihnl Chandra Hazra and others — 
Defendan ts—Respondents. 

Appeal No. 178:2 of 1922, Decided on 
14th May 1925, 

Bengal Tenancy Act (S of 1885)—S. 50 (2) does 
not apply to suit not under the Act—But pre¬ 
sumption may arise in case of uniform rate of 
rent for more than 20 years. 

Sub-S. 2 of S. .50 has no application in suits, 
which aro not suits under that Act but are suits 
under the general law for ejectment of an alleged 
trespasser: 4i Cal. 555, Foil. But though 
this special presumption does not appl)-, it may 
arise apart from the Act where there has bean 
a uniform payment of rent for more than 20 
years, when the original contract was a contract 
to hold at fixed rates coupled with the fact that 
other-cosharer landlords by recognizing the 
transfer not only admitted the'transferability of 
the holding but also the fixltv of the rent. 

[P 174, C 1, 2] 

Sarat Chandra Bose and Panchanan 
Chowdhitry —for Appellants. 

^ Charu Chandra Biswas and Narendra 
Krishna Bose —for Respondents. 

Judgment. —The plaintiffs who are 
the appellants before us brought a suit 
for khas possession of what they alleged 
to be a non-transferable occupancy hold¬ 
ing. It is unnecessary to state all the 
facts of this case since it is conceded that 
the suit must fail if we hold that the 
holding was transferable and there was a 
valid transfer to the principal defendant. 

It is not disputed that the holding 
has been held at an unchanged rate of 
Rs. 9-6 for more than .20 years. It is 
contended, however, that the lower Court, 
was wrong in applying the presumption 
under Cl. (2) of S. 50 of the Bengal 
Tenancy Act in the present case. So far 
as that argument goes it appears to us to 
be sound. It seems hardly necessary to 
quote authorities in support of the pro¬ 
position that sub-S. 2 of S. 50 of the 
Bengal Tenancy Act, has no application 
m suits which are not suits under that 
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Act but are suits under the general law 
for ejectment of an alleged trespasser.] 
We may cite, however, the case of Jaga- 
handhu Saha v. Magnamoyi Dasi (1), 
where this statement of the law is made 
as an undoubted proposition. Further also 
we cannot agree with the learned Sub¬ 
ordinate Judge that that the fact that the 
operation and effect of S. 22 01. (2) of the 
Bengal Tenancy Act has to be considered 
makes this suit in ejectment a proceeding 
under the Act. But although the lower 
appellate Court was wrong on this point 
of law he has based his finding that the 
tenancy in suit is an occupancy holding at 
fixed rent on other grounds which cannot 
be assailed in second appeal. Though 
this special presumption of Cl. 2 of 
S. 50 does not apply, it has been fre¬ 
quently held that in cases not under the 
Bengal Tenancy Act a presumption may 
arise apart from the Act that where 
there has been a uniform payment of 
rent for more than 20 years the original 
contract was a contract to hold at fixed 
rates. The learned Subordinate Judge 
has considered the case from this point 
of view and he has considered that in 
addition to there being evidence of 
no change of rent for a fixed 
period there is also the fact that the 
pro forma defendants who are also land¬ 
lords of a considerable share by 
recognizing the transfer nob only ad¬ 
mitted the transferability of the holding 
but also the fixity of the rent as he points 
out this is something more than a mere 
forbearance on the part of the landlords 

to enhance the rent. Sitting as a Court 
of second appeal we are not prepared to 
hold that the lower appellate Court was 
wrong in drawing this presumption. 

The only other point urged on our ex¬ 
pressing our opinion that the tenancy 
was transferable is that the interest 
transferred was that of a Hindu widow 
and expired after her death. We hold 
that this contention which was not raised 
in either of the lower Courts cannot 
be raised in second appeal. It is pointed 
out that there is some reference to this 
made in the plaint. But issues were 
framed in the presence of parties and 
none of the issues framed raised this 
question. The result is that the appeal 
is dismissed with costs. 

__ Appeal dismissed. 

^ (U [1917J 44 Cal. 555=22 C. W. N. 89=33 
I. C. 884=24 C. L. J. 303. 




Akshoy KUMAR'V. King-Euperor 

A.ly^. 1927 Calcutta 175(1) 


Sanderson, C. X, and Rankin, J. 

Suhdl Chandra Kar and another^D^- 


fendanfcs—AppeUanbs. 

V. 

Jatindra Mohan Gkose and anothei — 
Plaintiffs—Raspondenbs. 

Appeal No. 20 o£ 192G, Daoided on 
■26bh April 1926, from the original order 
-oiBuckland. J., in Suit No. 959 o£ 1911. 

Oit^lP.G.,O.i0, R. S—AppUcation for ac- 
<counts against Receiver shoitld be by a suit. 

An application against a Raosiver for accounts 
to be taken oi tti8 basis of wilful default and 
neglect should be by wav of a suit ; 5 C. W. 
523. Ref. ■ [P. 175. C. 2J 

0. Bagram —for Appellants. 

S.N. Bxnerjee and H. 0. Majmnd-i }— 

lor Respondents. 

Rankin, J. —This is an appeal by two 
■defendants in a'suit against the Receiver, 
Mr. B. N. Mitter, and the ground of 
their controversy with the Receiver is 
that they say that he has improperly 
dealt with certain portions of the pre¬ 
mises under his management ; hai failed 
to exercise reasonable diligence for the 
recovery of certain rents in respect of 
certain premises ; has failed to let them 
out and has been guilty of breach of 
his duty. The matter came before 
Mr. Justice Buckland upon a summons 
in Chambers and that summons was sup¬ 
ported by a somewhat lengthy peti- 

■tion. 

It appears that the application was 
not made in connexion with any accounts 
which the Receiver had filed or which 
were in course of being passed in Cham¬ 
bers of the Court under Gb. 21 of 
the Original Side Rules. It came on, 
therefore, as an independent motion or 
-sammoQS, and the learned Judge took the 
view that the ruling of Mr. Justice Sale 
in the case of Coomar Saltya Sankar 
Ohosal Y. Ranee Oolapmonee Debee (1) 
,was to the effeet that such an applica¬ 
tion, first of all, could not be entertained 
when the Receiver wa^ passing his ao- 
ootints ahd, secondly, should be made by 

.%‘I^arned counsel, Mr. Bagram, for the 
ap{lellant9, has contended before uc that 
while it may be true that this question 
of wilful default does not arise when a 
Beoeiver is passing bis accounts in the 
offloe of the Court on an ordinary oooa- 
ilcn« nevertheless on principle the right 

jffliiiooj 5 0 . w. N. m 
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of a party is to seek his remedy from the 
Court which appointed the Receiver and 
that the learned Judge ought not to have 
relegated him to a suit or ought to have 
treated this application as a suit. 

With respect to the second part of 
that contention I confess I have no 
difficulty in disagreeing with him. If 
a suit has to be brought it is much 
better that it should bo brought in the 
ordinary way. The question is whether 
in this particular case the learned Judge’s 
order should be interfered with. In my, 
judgment the rule that an application! 
of this character should be made by al 
suit, whether i t be right or wrong, lia?, 
bean recognized for a long time in tills 
Court. In my* judgment, it is at any 
rate, a good general rule in cases of any 
complication because there is manifest 
inconvenience, as this case shows, in 
dealing with complaints of this character 
without a properly framed plaint and 
without a suit being brought in a regular 
manner. In the present case the appli¬ 
cants seem to have rather misstated or 
misconceived what the order was which 
they wanted, and their application seem-? 
to be not without a good deal of compli¬ 
cation and to have a good deal of 
material which requires a very thorough 
sifting. I do not think that this is a 
case in which ono would be on strong 
ground in ignoring what Mr. Justice Sale 
has said in the case of Cootnar Sattya 
Sankar Ghosal v. Ranee Golapmonee 
Debee (1). It has been pointed out to us 
that in a suit in this Court the pro¬ 
cedure was followed and that the Court 
of appeal entertained it and considered 
that procedure to bo correct- 

For these reasons, it seems to me that 
the learned Judge has made an order 
which we ought not to interfere with. 
The appeal is dismissed witli costs. 

Sanderson, C. J. —I agree. 

Appeal dismissed. 


A. I. R. 1927 Calcutta 175 (2) 

C. C. Chose and Duval, JJ. 
Akshoy Kumar Chakrahiirty —Peti¬ 
tioner. 

v. 

King-Emperor —Opposite Party. 
Criminal Revision No. 1019 of 1925, De¬ 
cided on 12th Jan. 1926, from an order of 
Sub-Divii. Mag., BUhnupur, D/- 9-10-25. 
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Penal Code, S. 211 —Peport by police as to 
complaint being false—Trial toider S. 211 with’ 
out giving accused opportunity to prove truth of 
complaint is bad. 

A trial for an ofieucs uader S. 211, merely on 
the report of the police that the informatioa 
given by the accused was false, without giving 
the accused au opportunity to provo the truth 
of the informatioa given by him, is bad. 

CP 176 0 2] 

Saiindra, Nath Malcarji —for Pefcifci- 
ouer. 

Khundkxr —for fche Crown. 

Judgment. —The facts giving rise to 
this'Rula shortly stated are as follows : 
Tha petitioner before us is a postal peon. 
On the 30bh June 1925, he addressed a 
complaint to tiie police through the post¬ 
master of the Raj Khamar Post Office 
against a person named Bhujendra Nath 
Bhattacharjee charging him with having 
abused and assaulted him and with 
having misappropriated a number of post¬ 
cards and envelopes and cash belonging 
to Government which were in the posses¬ 
sion of the petitioner. The complaint 
was forwarded to the Sub-Inspector of 
Police who reported to the Magistrate 
on the 13th July 1925 that the charges 
against Bhujendra Nath Bhattacharjee 
were false. The petitioner was informed on 
the 15fch July 1925, by the Sub-Inspector 
of Police that the petitioner’s charges 
against Bhujendra Nath Bhattacharjee 
were false. This information it would 
appear was given te the petitioner under 
the provisions of S. 173 (b). Criminal P. 
0. On the 16th July 1925, it appears 
from the order-sheet, that the petitioner 
was called upon to appear before the 
Magistrate on the 29th July 1925 to 
prove his case against Bhujendra Nath 
Bhattacharjee. Instead of a notice going 

to the petitioner in terms of the order of 
the Magistrate, dated the 16th July 
192o, it appears that a summons was 
issued agaiost him as an accused person 
to answer a charge under S. 211, I. P. 0. 
Jhe petitioner did not appear before 
the Magistrate on the 29fch July 1925 
and the case against the petitioner was 
adjourned to the 13th August 1925. A 
second summons, again under S. 211, 
being issued on the 13th August 1925, 
the petitioner appeared and was ad¬ 
mitted to bail. Thereafter the petitioner 
was tried with having committed an 
offence punishable under S. 211, I. P. C., 
and Was sentenced to one year’s rigorous 
imprisonment on the 9fch October 1925. 


^ The petitioner’s complaint before us 
IS this that he got no opportunity what¬ 
soever to prove his case against Bhuien- 
dra ^ Nath Bhattacharjee, the police 
having reported the case to be false on 
or about the 15th July 1925, and the 
petitioner being called upon to answer 
a charge under S. 211, I. P. o.. imme¬ 
diately thereafter, although the Magis¬ 
trate by his order, dated the 16th July- 
had required him to appear before him 

• i ^ to prove his 

case against Bhujendra Nath Bhatfca- 

charjee. It appears to us on an inspec¬ 
tion of the record that the petitioner’s 
complaint is well founded. We think 
having regard to the facts of this parti¬ 
cular case the Petitioner not having 
been afforded any real opportunity what*- 
soever to prove his case against Bhujen¬ 
dra Nath Bhattacharjee he should not 
have been called on to stand his trial 
under S. 211, I. P. 0 .^ without being 
given such opportunity. The learned 
Magistrate was of opinion that the peti¬ 
tioner should be afforded an opportunity 
to prove his case against Bhujendra 
Nath Bhattacharjee and to that end he 
adjourned the matter from the 16bh July 
to the 29bh July 1925. As it turned 
out, however, by reason of some mistake 
or otherwise this opportunity was not 
given to the petitioner and as stated 
abovQ the petitioner was straight-way 
called upon to answer a charge uhdflv 
S. 211, I. P. 0., though there was no 
order that he should be summoned to. 
answer a charge under S. 211, 1. P. 0. 

On these facts we are of opinion that 
the conviction and sentence under S. 211 
of the petitioner must be set aside.^ 
This order is made without any prejudice- 
whatsoever to the adoption of any sub¬ 
sequent proceeding under S. 211,1. P. 0„ 
or any other section of the Indian Penal 
Code against the petitioner should it 
appear after he had bean afforded an 
opportunity such as is hereinbefore re-- 
ferred to that his charges against Bhujen¬ 
dra Nath Bhattacharjee are false. The^ 
Rule is accordingly made absolute. The 
petitioner will be discharged from his. 
bail-bond. 

Buie made absolute. 
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Greaves and Mukerji, JJ. 

Debendra Lal 'X/ian—Defendant 2— 
Appellant, 

V. 

Pitambar Beta —Plaintiff — Bespon- 
dent. 

Appeal No. 291 of 19'24, Decided on 
on 26th May 1926, from the appellate 
- decree of the Dist. J., Midnapur, D/- 9tli 
August 1923. 

Custom—Proof of—Family custom — Parti' 
cular rule of succession followed for a seriefi of 
years is not necessarily binding on family-- 
Immemorial existence must he shoum. 

The most cogeut evidence of custom is not 
that afforded by the expression of opinion as to 
its existence but the examination of iostancos in 
which the alleged custom has been acted upon 
and by the proof afforded by judicial or revenue 
records or private records or receipts that tho 
custom has been enforced. Though judicial 
decisions are not indispensable, the acts required 
for the establishment of Customary Liw ought 
to be plural, uniform and constant. 

Even if a particular rule of succession hasj 
been actually followed in a family for a series 
of years, it cannot be treated as binding upon the 
family unless it has ripened into a family custom, 
it must ba shown that the custom existed 
from time immemorial and where tho custom 
set up is peculiar only to a single family this 
rule is more strictly enforced than ever : 1 All 

440 C. SO ; 17 W. R. 310 and 45 Cai 

835, Apyl. [P. 178, C. 2, P. 179, C. 1] 

S. G- Bose and Kshirode Naratjan 
Bhuiya —for Appellant. 

Sarat Chandra Basak and Saiitosk 
Kumar Pal —for Kespondent. 

Mukerji, J.— The plaintiff'^ case, 
shortly stated, is as follows : In mouza 
,Maida there were 61 bighas 15 cottas of 
nishkar lands which were included in 
old Begister No. 115 and present 
KegUterNos. 105-B and 4171-C of the 
Midnapur Collectorate. The said lands 
are included in Chak No. 1 of the thak 

map of Mouza Gaighatta with which 
Mouza Maida was measured at the time 
of the thak. The lands on actual 
measurement wore found to be 64 bighas. 
At one time those lands, together with 
other lands, were the nishkar ..properties 
of one Earn Narain Pal and they were 
confirmed as lakheraj under a sanad dated 
1876. Under some sort of compromise 
the details of which are neither clear 
nor -material eight annas of the said 
lands came to be in the possesion of one 
^ Baja Sree Narayan Pal and the other 
light annas in the pc^session of one 
1927 0/28 ^24 


Narayan Pal and one Darpa Narayan 
Pal.^ Sree Narayan’s wife Kshirode 
Mohini purchased tho eight anna'? 
interest of Nara Narayan and Darpa 
Narayan under a kobala and in auction 
sale in Magh 1281 A. S. In Falgun 12yl 
A. S. she took a maurasi mokarrari lease 
from her husband in respect of tho 
eight annas share of the latter. She re¬ 
mained in possession of the lands, 
eight annas in lakheraj right and eight 
annas in maurasi right till her death in 
Assar 1299 A. S. 

On her death, in accordance with the 
custom obtaining in the family of Baja 
Sree Narayan Pal under which-the eldest 
son succeeds to the estate of the father 
and the other sons to the exclusion of 
the daughter succeed to tlie estate of 
the mother, the two younger sons of 
Sree Narayan, namely, Monmatha and 
Pramatha, inherited their mother’s 
interest in the said lands to the exclu¬ 
sion of tho eldest son and an infant 
daughter. Monmatha and Pramatha 
sold their interest in the lands to the 
plaintiff by kabalas dated 1322 A. S. and 
1327 A. S. respectively and the plaintiff 
has since then been in possession of the 
lands, on getting his name registered in 
tho Collectorate and by realizing rents 
from his tenants. Sree Farayan was 
also the zemindar of Mai Mebal Hari- 
harpur, and he sold tho said mclial to the 
Defendant No. 2 and obtained a patni 
settlement from the latter in . respect of 
tile same. This patni right was subse¬ 
quently acquired by tlio Defendant No. 1. 
The Defendant No. 2 lias also acquired 
the lakheraj right in eight annas of the 
lands which Sree Narayan had therein. 
Tho result of these transactions is that 
while the Defendant No. 1 is tho patni* 
dar under the Defendant No. 2 in 
respect of the Mai Mehal Ilariharpur, 
the plaintiff has lakheraj rights in -eight 
annas of the aforesaid lands in mouza 
Maida and maurasi riglitsin tho remain¬ 
ing eight annas thereof under the Defen¬ 
dant No. 2 who has lakheraj rights in the 
said eight annas. 

In the record of rights the said lands 
have been entered as being included 
in the Mai Mebal Hariharpur and as 
being the patni of the Defendant No. 1 
under the Defendant No. 2 and, the 
Defendants Nos. 3 to 43, the tenants, 
have been recorded fts the tenants of the 
Defendant No. 1 The plaintiff's case 
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is that the aforesaid entry is ,-wrong. He, 
therefore, instituted the suit out of 
which this appeal arises for a declara¬ 
tion as to the incorrectness of the entry 
and tor certain other declarations, viz., 
that the lands are the lakheraj lands 
of old Kegistcr Ko. 115 and present 
Register Nos. 105-B and 4171-C, that he 
has got eight annas inalikar right 
and eight annas maurasi rights in 
the lands, that the Defendant No. 1 has 
no patni right to the lands under the 
Defendant No. 2 as appertaining to his 
Mai Melial Haviharpur. that the tenants 
Defendants Nos. 3 to 43 are tenants in 
respect of the said lands under -him. 

The Defendant No. 2, who is the only 
appellant before us and with whose 
defence only we are concerned here, 
pleaded in the first place tliat the lands, 
with the exception of certain specified 
plots were the lakheraj lands included in 
the registers as stated in the plaint. He 
next traversed the allegations in the plaint 
a? to the acquisition‘of the eight annas 
interest by Nara Narayan and Darpa 
Navayan. He impugned the factum and 
validity of the transactions under which 
Kshirodo Mohini acquired lakheraj 
interest in eight annas of the land from 
Nara Narayan and Darpa Narayan and 
the hona tides of the maurasi lease 
obtained by her from Sree Narain in res¬ 
pect of the remaining eiglit annas. 

He denied the truth of the allegation 
regarding the custom of inheritance 
which was said to obtain in the family of 
Narain. Ho challenged the plain¬ 
tiff s title both upon the ground that the 
transactions upon which it rests are 
invalid, inoperative and insufficient 
and also upon the ground that neither he 
nor his predecessors, with the exception 
of Sree Narain had ever any possession. 
Ho asserted liis own title to the sixteen 
annas of the lakheraj under the purchase 
of his fa' her at an auction sale in execu¬ 
tion of the decree which the latter had 
obtained against Sree Narain upon a 
mortgage of the lands by Sree Nai’ain in 
his favour. He asserted that the ficti¬ 
tious transactions had been entered into 
by Sree Narain in order to save his 
interest from being sold away under the 
mortgage. ^ He averred also that the 
lands were in his possession and that he 
had got his name entered in the Collec- 
torate in respect of them. The Courts 
below have granted the plaintiff a 
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decree embodying the declarations 
I^rayed for and set out above but in res¬ 
pect of the plots mentioned in the plaint 
with the exception of some specified 
plots, viz., with the exception of Plots 
Nos. 14. 15,16, 17, 18, 28, 31 and 35 and 
half of Plots Nos. 13 and 129. The 
Defendant No. 2 has preferred this 
appeal, and the decree has been chal¬ 
lenged on his behalf upon two broad 
grounds. 

The first ground is to the effect that 
the plots in respect of which, the plain¬ 
tiff has obtained the decree have not 
))een proved to appertain to the lakheraj 
grant under which the plaintiff claims. 
This contention, however, has no sub¬ 
stance as the appellant in his written 
statement expressly admitted that all the 
plots mentioned in the plaint with the 
exception of Plots Nos. 14, 15, 16 and 17 
and halves of Dags Nos. 13 and 129 which 
appertain to the Mai Mehal, were the 
nishkar lands of Sree Narain Pal. These 
plots as well as a few more which were 
proved in the suit to appertain to other 
lakheraj interest have been excluded 
from the decree. 

The next contention of the appellant 
relates to the question of title. It has 
been urged that the plaintiff has failed 
to make out his title and that the appel¬ 
lant has, on the other hand, succeeded in 
showing that he is in possession of the 
lands under the purchase made by his 
father. So far as the question of title is 
concerned the plaintiff appears to have, 
ly production of certified copies of 
kobalas Exs. 4 and 4 (1)—the originals of 
these documents being alleged to have 
been lost, proved that Kshirode Mohini 
Xmrehased a half of the interest of Nara 
Narayan and Darpa Narryan in the lands 
and as regards .the other half of the 
interest of these two persons there is no 
document under which that share passed 
to Kshirode Mohini. As regards the 
custom which was 'alleged on behalf of 
the plaintiff under which in the family 
of Raja Sree Narayan his eldest son and 
the daughter were excluded from inheiit- 
ing Kshirode Mohini’s estate with the 
result that her whole interest devolved 
on Monmatha and Promatha, the evi' 
dence Chat has been adduced falls far 
short of what is requisite to prove such 
a singularly uncommon family custom. 

The most cogent evidence of custom, 
is not that afforded by the expression of) 
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jopinion as to its existence but the exami¬ 
nation of instances in which the 
alleged custom has been acted upon and 
|by the proof afforded by judicial or 
revenue records or private records or 
receipts that the' custom has been 
enforced, Luchman Bai v. Akbar Khan (1) 
Though judicial decisions are not indis¬ 
pensable, the acts required for the 
establishment of Customary Law ought 
to be plural, uniform and constant. Tara 
Chand v. Bneb Earn (2). In Maharanee 
Heeranath Kooer v. Baboo Burm Narain 
•Singh (3) it was laid down that to estab¬ 
lish a family custom of descent, one at 
least of two things must be shown : either 
a clear distinct and positive tradition in 
the family that such custom exists in 
the family, or a long series of instances of 
anomalous inheritance from the family 
custom may be -inferred. In the case 
of Ambalika Dasi v. Arpana Dasi (4) it 
was held that even if a particular rule 
of succession has been actually followed 
in a family for a series of years, it cannot 
be treated as binding upon the family 
unless it had ripened into a family 
iCU8tom ; that it must be shown that the 
custom had existed from time immemo* 
rial and where the custom set up is 
peculiar only to a single family this rule 
is more strictly enforced than ever. 

Judged by these tests the evidence by 
which the particular custom which is 
alleged in the present case has been 
sought to be proved falls hopelessly short 
of the requisite, and it must be held that 
the custom has not been established. It 
follows, ^ therefore, that plaintiff has suc¬ 
ceeded in proving his title only to a 
moiety of the interest which belonged to 
Kshirodo Mohini and no more. 

The learned District Judge appears to 
have been of opinion that the lacuna in 
the plaintiff s title is made up by tho 
evidence relating to his possession and 
that of his predecessors-in-interest. Such 
possession, the learned Judge has ob¬ 
served, has been proved as regards the 
whole of the property and not merely a 
share thereof. If the plaintiff or his 
predecossors-in-interost had title not to 
the whole but to a share, their possession 
of the whole would only mean that their 



,1) [1876] 1 All. 440. 
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eo'sharers were not in possession ; but 
that would not enable the plaintiff to 
acquire a title to tho whole unless the 
possession was to the exclusion of the 
co-sharers or adversely to them. There 
is no finding, however, that the posses¬ 
sion of the plaintiff or his predecessors- 
in-interest was adverse or exclusive. The 
result then is that'the plaintiff’s title has 
been made out in respect of a half of 
maurasi rights in eight annas of the lands 
and one-fourth of the lakheraj rights in 
the other eight annas. (The judgment 
after considering an argument on facts 
proceeded.) The appeal thus succeeds in 
part but in the circumstances no order is 
made as to costs in this Court, Tho 
plaintiff will be entitled to the costs 
awarded to him by the decrees of the 
Courts below. 

Greaves, J. —I agree. 

Appeal partly allowed. 
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Greaves and Mcjkerji, JJ. 

Ashutosh Lahiri — Plaintiff—Appel¬ 
lant. 

V. 

Chandi Charan Mitra — Defendant — 
Respondent. 

Appeal No. 179 of 1924, Decided on 
lObh June 1926, from the appellate de¬ 
cree of the Sub-J., Rungpur, D'- IJth 
September 1923. 

Lea<>e—('nmtrHC(ioii~(;rant for Indefinite 
lieriod enurci at Ica^t for lifetime of orantee 
unlcsa otheridse intended. 

Tho general rule of construction is that if a 
grant is made to :i man for an indefinite period, 
it enures, generally speaking, at least for the life¬ 
time of the grantee miles'^ there were some words 
showing the intention that a heritable grant 
was made. fp. isi, C. 2] 

The terms of the lease were ns follows ; “Vou 
having applied to get setlleineut of land for the 
purpose of cojjstructing your basha, I hereby fix 
annual rent for the said land and settle tho same 
with you ; you shall enjoy and possess the said 
laud by constructing your basha and .residing 
therein, regularly paying the rent. To this 
effect I execute this pottah.” 

Held : that the tenancy under the lease is 
not a tenancy at will or a yearly tenancy : A. 
I. R. 1920 Cal. 058, Dist. The Ie.ase would enure 
for the lifetime of the lessee. 

[P. 180 C. 2. P. 181 C. 2] 

Eishindra Nath Sarkar and Abani 
Nath Bose — for Appellant. 

Girifa Prasanna Sanyal and Inda 
Prokash Chatterjee — for Respondent. 
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Mukerji, J. —This appeal arises out 
of a suit which ^Yas instituted by the 
idaintifi who is the appellant before us 
for recovery of khas posssssion in respect 
of a piece of land ejectin.^ the defen¬ 
dant who had been holding the same. 
The suit was instituted after service on 
the defendant of a notice to quit on the 
footing that the tenancy which forms 
the subject-matter of the suit was a 
tenancy-at-will or a tenancy from year to 
year. The suit has been dismissed by 
both the Courts below, lb is necessary 
to state quite shortly some of the facts 
- relating to this case in order to appre¬ 
ciate the contention that has been urged 
on behalf of the appellant in this appeal. 

The plot of land belonged to one Uma 
Charan Majumdav who transferred his 
rights therein to one Chandi Charan Ray 
Choudhury in lul3 13. S. and Chandi 
Charan Ray Choudhury in 1319 in his 
turn transferred the rights which he had 
acquired to one Ashntosh Lahiri who is 
the plaintiff-appellant before us. Prior 
to the transfer in favour of Chandi 
Charan, Uma Charan had by a pobtah 
settled the disputed land with one Raj- 
bulluhh inllOlB. S. Rajbuilubli trans¬ 
ferred the rights wliich he had obtained 
from Uma Charan to one Chandi Charan 
Mitra the defendant-respondent in this 
appeal. The Courts below, as I have 
stated, have dismissed the plaintiff’s suit 
holding that the notice w’hich had been 
served on the defendant was a valid one 
and had been properly served if it he 
taken that the plaintiff was entitled to 
eject the defendant as a tenant at-wiihor 
a tenant from year to year. They were, 
however, of opinion that the tenancy that 
was created by the document of 1304, to 
which 1 have referred, was not a tenancy 
at will or a tenancy from year to year and 
it was a tenancy which in any event 
could enure for the. lifetime of the 
grantee, the aforesaid Rajbuilubh. 

The principal contention urged on be¬ 
half of the appellant before us is to the 
effect that upon a proper construction of 
the lease of 1304 it should have been 
held by the Courts below that the in¬ 
terest of the defendant was nothing more 
than that of a tenant at will or a tenant 
from year to year. This contention is 
sought to be supported by reference to a 
number of decisions of this Court and 
also to the terms of the document itself. 
Reference has also been made to another 


case between the parties in respect of a 
jiiece of adjoining land. The question as 
to the nature of the interest which had 
been conveyed by this last-meutioned 
document came up for consideration 
before this Court and was decided in one 
of the reported decisions upon which 
reliance was placed on behalf of the 
appellant. The document of 1304 pur¬ 
ports to run in these words : 

You having applied to get settlement of( 
C kanis of laud, as described in the schedulej 
below for the purpose of constructing your! 
basba, I hereby fix auuual rent for the said; 
U kanis of land at Rs. 3 and settle the same with: 
YOU ; you shall enjoy and possess the said land’ 
by constructing your basha and residing therein,| 
regularly paying the rent. To-this effect 1 
execute this pottah. 

It is clear therefore that the lease wa^ 
not for any fixed term. There was no 
term of inheritance and it was a lease 
neither for a definite term nor one ex¬ 
pressly for perpetuity. Having regard to 
the terms of the document which in 
themselves are not very clear it is com-- 
petent to us to look into the surrounding 
circumstances, and the surrounding 
circumstances, as they were found by the 
Courts below, appear to have been these t 
that the lessee was to build his dwelling 
house on the land ; that at the time 
\vhen the lease was granted a substantial 
suna was paid by the lessee to the lessor 
as nazarana or premium for the grant; 
that after the execution of the lease the 
lessee erected, though, it is stated, with 
the permission of the lessor, some sub¬ 
stantial structures upon the land and 
thereafter there were two transfers of the- 
lessee’s interest with regard to one of 
which at least the landlord’s fees were 
paid by the transferee at the time when 
the kohala in respect of the transfer was 
registered. 

The findings of the Courts below on- 
the question as to whether there was 
acquiescence on the part of the lessor, 
with -regard to the execution of the- 
substantial structures on the land, are; 
not clear ; and I do not propose to rest 
my judgment on any finding with regard 
to that matter. Reading the lease, and 
taking into consideration the other mat¬ 
ters which arise upon the findings ’to-, 
which I have referred, it seems to me that| 
the intention of the 'parties was to makej 
a grant in favour of the lessee whichi 
would enure for the lifetime of the lessee!' 
and so long as the lessee would regularly] 
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pay the rent in respect of the premises. 
Reliance hag been placed on behalf of 
the appellant upon a number of decisions 
of this Court, to the more important of 
which I shall now refer. The first one is 
the case of 'Mohim Chandra Sarkar v. 
Anil Bandku Adhikary (1), That, how¬ 
ever, was a case where there was a 
stipulation in the lease prohibiting the 
lessee from erecting masonry building or 
cutting down trees, and in this respect 
the lease in that case seems to have been 
of an entirely different nature from the 
lease now before us. 

Another case referred to on behalf of 
the appellant is that of Abdul Hakim 
Khan v. Elaki Baksha (2) in which upon 
a review of most of the earlier decisions 
on the question as to the circumstances 
under which the permanency of a grant 
may be inferred or not, this Court laid 
down certain principles on which such 
permanency might be inferred. It may 
bo that, judged by the test laid down in 
that case, the lease in question will fall 
short of the requisites necessary to show 
that in point of fact it was a permanent 
lease granted to the predecessor of the 
■defendant, namely, BajbuUubb. That, 
however, is not the question for our con¬ 
sideration in the present appeal. The 
whole question here is as to whether the 
plaintiff has succeeded in showing that 
the interest of the defendant is only 
fchat of a tenant at will or of a yearly 
tenant. 

Another case has been referred to be¬ 
fore us on behalf of tlie appellant and 
that is the case of Chandi Charan v. 
Ashulosh (3), in which, as I.have already 
said the question as to the nature of 
another lease between the parties relat¬ 
ing to an adjoining plot of land was 
considered by this Court. That lease ran 
in these words : 

Within the aforesaid joto, 0 kanie, bv guess 
<jfland mentioned in the boundaries' below, 
1)ei»g contiguous to your basha, you want the 
same for making it a part of the compound of 
your basha. Honce Rs. 8 being fixed as annual 
rant, I lease out the same to you. You will 
•continue to possess and enjoy the aforesaid land 
•fter making the same part of the compound of 
your basha and paying rent regularly. 

It was held in that case by this Court 
that even if the lease with which we are 
now dealing in this appeal might have 

il) CIU09] 13 0, W. N. 6l8=rT I. C. 

0. L. 3. 863. 
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created a permanent right to the plot of 
land covered by it, it did not necessarily 
follow that the same right was created 
in the other plot of land which adjoined 
the basha and to which the lease in that 
case related. It was held in that case 
that the plot of land was leased out to 
the defendant to be treated as a part of 
his compound ; that it came within the 
purview of S. 106 of the Transfer of 
Property Act or rather the latter part 
of that section, and it was held that no 
permanent right was created by that 
lease. The terms of the document before 
us are different from those of the docu¬ 
ment which was considered by this Court 
in the case to which I have just referred: 
there the land was leased out for the 
purpose of being treated as a part of 
the compound of a basha ; whereas in 
the present case it was leased out for 
the purpose of making a basha or home¬ 
stead. The decision in that case, there¬ 
fore, does not assist us in determining the 
question as to what are the rights of 
the parties under the lease which is the 
subject-matter for consideration here. 

On behalf of the respondent it has 
l)eon pointed out in the first place that 
the notice that was served upon him was 
not a valid one ; but it is not necessary 
to go into that question in the view that 
I take of the lease that we have got to 
consider. It is not necessary to go fur- 
thcr and find what are the exact rights of 
the parties under this lease. It is enough 
to say that it is not possible on a consi¬ 
deration of tlio terms of the lease or the 
circumstances to whicli I have already re- 
ferred to hold that the lease had created 
only the inferest of a tenant at will or of 
a yearly tenant. .\nd in view of the 
terms of the lease it would bo right, in 
my opinion, to apply to it tlie general rule 
of construction whicli is to the effect 
that if a grant is made to a man for an 
indefinite period it enures generally 
speaking at least for tlie life-time of the 
grantee unless there were some words 
showing the intenlion that a heritable 
grant was made. It is onougli for our 
purpose to say that wo agree \sdth the 
view taken by tlie Courts below to the 
effect that this tenancy under the lease 
is not a tenancy at will or a yearly 
tenancy. It is not necessary to decide 
the question as to whether the tenancy 
is a permanent tenancy or not because it 
is quite clear that the tenancy enures at 
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least for the lifetime of the ’ grantee 
Ptajbnlliibh who appears to be alive at 
this time. 

In this view of the matter I am of 
opinion that tlie decrees passed by the 
Courts below are correct and I dismiss 
the appeal with costs. 

Greaves, J.—I agree. 

Appeal dismissed. 
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CuMiKG AND Page, JJ. 

Raja Promode Nath Roy and others — 
Decree-holders—Appellants. 

V. 

Secretary of State for India and 
others —Respondents. 

Appeals Nos. 260 and 264 of 1923, 
Decided on 9th June 1920, from the 
orders of the Sub*J., Krishnagar, D/- 13th 
and 20th Harch 1923 resjiectively. 

(a) Decree — Conslrnclion. 

A Court construing the decree may look at 
the term of the plaint itself. [P 183 C 2] 

{b) Decree—Construction — Mesne profits al¬ 
lowed bxU period not mentioned—Plaint not 
expressly restricthig prayer for profits up to date 
of suit—Profits must he deemed to be alloiced 
up to date of delivery of possession. 

Where in a suit at the commencomeut of the 

plaint valued at.increased by order of Court, 

and the amount mentioned covered only the 
mesne profits up to the date of the .suit, the final 
prayer was : “ A decree may be given for the 
mesne profits claimed with interest till date of 
realizitioD,” and there was also a general prayer 
for auy other relief that the Court deemed plaiu- 
tills to be entitled to, and the decree was silent 
as to the period up to which mesne profits were 
allowed .* 

Held : that the plaintiffs must be deemed to 
have asked for mesne profits demandable under 
law, viz., up to the date of delivery of possession 
and the decree must be deemed to grant the 
same : 8 Cal. 178 {P. C.), Bel on, 

[P 184 C 1. P 186 C 2] 

(c) Civil P. C., S. 2 (12)— Mesne profits should 
be calculated on the basis of the profits the tres¬ 
passer might have made and not what the right¬ 
ful owner xoas receiving before eviction—Joint 
trespassers are severally and jointly liable for 
whole of the profits. 

Per Cuming, J.—Mesne profits must be as¬ 
sessed according to the express provision of the 
statute with reference to what the wrong-doers 
might or might not have realiz'd and not with 
reference to what the rightful owner was receiv¬ 
ing before eviction. [R 185 C 1] 

Where move persons than one are concerned 
in the commission of a wrong, the wronged per¬ 
son has his remedy against all or any at bis 
choice. Every wrong-doer is liable for the 
whole damage and it does not matter whether 


they acted as between themselves as equal or one 
as agent of the other. Therefore a trespasser 
is liable jointly with his lessees for the entire 
amount of mesne profits and not merely to the 
extent of the rents realized by him. Each case- 
mu.st be determined on its own facts. [P 185 C 1J 

Everything is to be presumed against the? 
wrong-doar, and therefore where it has been 
proved that some of the land has been let out 
at a produce rent, the Court is entitled to as¬ 
sume that all the land was let out at a produce- 
rent and it is for the tort-feasor to show that*.it 
was not. [P 185 C 2} 

Per Page, J .—The foundation of the cause of 
action for mesne profits is the wrongful posses¬ 
sion of the defendant, and the question to be 
determined in each case is the amount of the 
profits which the wrong-doer, while in possession 
received or if he had used ordinary diligence 
ought to have received, out of the property. The 
sum which represents the mesne profits is invari¬ 
able and indvisible, and is payable in solidum by 
each and every person who is in wrongful pos¬ 
session of the property. [P 189 C 1] 

Although mesne profits are measured by the 
profits of the wrong-doer in actual occupation^ 
and he is the person from whom prima facie 
mesne profits are to be recovered, 'yet, if some 
other person has so conducted himself in con¬ 
nexion with wrongful possession of the person'^in 
actual occupation that he is regarded in law as^ 
being jointly in poss.ssion with the person in 
actual occupation, such other perso.n is jointly 
and severally liable with the person in actual 
occupation for the whole of the mesne profits 
which have accrued : 37 Cal 559, Diss. from. 

[P 189 0 11 

S. C. B'jsak, Rupendra Kumar MitteVy 
Dharmadas Set for PasupaCi Ghose^ 
Ram Ch. Majumdar and Peary Mohan> 
Chatterjee —for Appellants. 

Dwarka Nath Chakraverti, 

Nath Guha, Gicnada Charan Sen,. 
Bhxtpendra K. Ghose, Tpailokya Nath 
Ghose, Promedo Kumar Ghosh and* 
Prosanta Bhusan Gupta —for Respon* 
dents. 

Cuming, J. —These two appeals arisO' 
out of certain execution proceedings. 

It would appear that so long ago as' 
1904 two suits were brought by the two- 
decree-holders Kumar Basanta Kumar 
Roy and Bibi Jaroa Xvumari Saheba for 
recovery of khas possession of their res¬ 
pective 5 annas share in certain char 
lands. 

The suits were brought against the^ 
Secretary of State for India in Council,- 
Srish Chandra Sanyal and a number of 
other persons among whom may be noted 
the parties who may be described as the- 
Kundu defendants. With regard to the^ 
suit of Kumar Basauta Kumar Roy the 
suit was decreed with costs and mesne 
prohts against the principal defendants- 
and the defendants added, which included 
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Defendants Nos. 1—15 and 18. A similar 
decree was passed in the suit of Bibi 
Jaroa ‘Kumari against the same defen¬ 
dants. Both suits were fought up to 
the Privy Council with varying success 
in the different Courts. The decision 
of the Privy Council was in favour of 
the plaintiffs in both suits. 

In these execution proceedings the 
main points contested were the period 
for which mesne profits had been decreed 
by the trial Court, the basis on which 
the mesne profits were to he assessed and 
who was liable to pay those mesne pro¬ 
fits. The executing Court held that 
mesne profits had been decreed only up 
to the date of the institution of the suit 
and not up to the date of delivery of 
•possession as contended by the decree- 
holder. With -regard to the basis on 
which the mesne profits were to be 
assessed the executing Court held that 
the correct basis was the rental basis. 
The Court also apportioned the liability 
among the different defendants. The 
deeree-holders have appealed in both 
the cases and on appeal have challenged 
the findings of the executing Court on 
all the points I have mentioned. The 
first point to be determined is for what 
period the decree-holder is entitled to 
mesne profits. 

The decree states no period. It states 
that the suit is decreed with costs and 
mesne profits. The respondent contends 
that all that the decree-holder asked for 
was mesne profits up to the date of the 
suit and that from that fact it is clear 
that in using the expression “ mesne pro¬ 
fits ” the Court clearly intended mesne 
profits only up to the date of suit. He 
contends that the Court cannot be held to 
have ‘given the decree-holder a relief 
which he never aoked for. The point 
for our decision is the correct construc¬ 
tion of the decrees. 

The sheet-anchor of the decree-holder’s 
case is the decision of the Privy Council 
in the case of Fakharuddin Makammad 
Ahian Ohauihury y. Official Trustee of 
Bengal (1). In that case the terms of 
the decree were that the plaintiff be 
declared entitled to possession with 
wasilat from the commeocement of 
Brabao. Their Lordships, in considering 
the plaint, held that it was at all events 
open to the construction that the plain- 

8 Oal. 178=8 1. A. 197*10 0, L. R- 
: J76=s4 Bar. 370 (P. 0.). 


tiff did intend to claim wasilat up to 
the time of delivery of possession, al¬ 
though for the purpose of valuation of 
the suit only so much was valued as was 
then due. They pointed out that under 
the law wasilat could be given up to the 
date of possession and concluded their 
judgment by saying that it appeared to 
their Lordships that the more reasonable 
construction of the document is that the 
Court intended to give with possession 
that wasilat which was claimable up to 
the time of possession. 

Finally, their Lordships referred to a 
number of cases and pointed out that 
this was not a case in which the decree 
was silent on the subject of wasilat but 
that it expressly mentioned wasilat and 
that the expression “ wasilat with posses¬ 
sion” might reasonably be held to have the 
construction put upon it by the High 
Court, viz., wasilat up to the time of 
delivery of possession. Now, I do not 
propose for one moment to attempt to 
construe the present decree by the decree 
in the suit which was being dealt with 
by the Privy Council, but in construing 
the present decree I propose to ai)ply tlie 
same principles which their Lordships 
applied in construing the decree before 
them. It is clear from the judgment J 
have just referred to that a Court con¬ 
struing the decree may look at the term 
of the plaint itself. 

Now in the decree the Court lias set 
out the major portion of the plaint. In 
the plaint the plaintiff in Appeal No. 260 
claimed Rs. 7,/54."j made up as follows : 
Rs. 6,109-9-0, tlie value of the land and 
Rs. 1,231-5-9, Ilje mesne profits for three 
years and finally asked for pos.session 
and mesne profits claimed. The res¬ 
pondent argues that clearly the plaintiff 
made definite prayer therefore for the 
luisne profits claimed, viz., Rs. 1,231-5-9 
and therefore Ijy implication he claimed 
these mesne profits and tliese only and 
intended to get the reminder hy a sepa¬ 
rate suit. 

The appellants contend that the expres¬ 
sion ” mesne profits claimed ” means the 
mesne profits claimed in the heading to 
the suit where the suit is described as a 
suit for recovery of immovable projisrfcy 
and mesne profits, and that the value of 
mesne profits up to the date of suit had 
to be given for the pnrpt^^e of valuation 
of his suit. 
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After careful consideration of the 
•decrees I hold that the reasonable con¬ 
struction to be put on them is that the 
value of the mesne profits was given up 
to the date of suit for the purposes of 
valuation and that what the Judge in¬ 
tended to give and has given in his 
decree were mesne ])rofits up to the date 
of delivery of possession. 

As far as can be seen this was the 
interpretation that was put on the 
decrees by the parties themselves up to 
the esocution proceedings. The Kundus 
tliemselvGS in their objections to execution 
contended that all that the decree-holders 
are entitled to get is mesne profits from 
oth December 1908 to 13th February 
1918. No doul)t this would not prevent 
the judgment-debtor from contending 
that they had misunderstood the decree. 
In i>aragraph 9 of the plaint in which 
t he value of the mesne profits is given 
as Rs. 1,389, it is, I think, clear that the 
amount was stated for the purposes of 
assessing stamp-duty. That is I think 
evident from the fact that the para¬ 
graph goes on to stAte : 

So the plaintiffs bring their suit on paying 
the proper Court-fees on a valuation of Rupees 
7,545-11-8, being the total of the aforesaid two 
sump. 

The judgment-debtors have laid mucli 
stress on sub'Cl. (h). The words used in 

he clause are : “ .\ decree may be given 

for the mesne profits claimed with in¬ 
terest till date of realization.” The judg¬ 
ment-debtors strenuously contend that 
the expression “ mesne profits claimed ” 
can only refer to the mesne profits of 
which the valuation has already been 
set out in para. 9. 

1 do not tliink that it is necessary to 
give this meaning to the expression 
“ mesne profits claimed.” The plaintiffs 
described tlieir suit as one for mesne 
profits and the expression ” mesne profits 
claimed,” I think, may reasonably be 
considered to refer to the general claim 
for mesne profits and n<^ only to the 
mesne profits up to the date of suit, the 
value of which it was necessary to state 
for the purposes of assessing the stamp- 
duty. I am therefore of opinion tliat 
the decree-holders in these two appeals 
are entitled to mesne profits down to the 
date of delivery of possession. 

The next question to be considered is 
what is the basis on which the mesne 
profits are to be assessed. The execut¬ 


ing Court has allowed mesne profits on 
what is called a rental basis, that is to 
say, the amount of profits which have 
been received by the decree-holders if he 
had been in possession and had let out 
the land at a money rental to raiyats. 
The decree-holders contend that the 
Court should have gone into the nature 
of possession of the land exercised by the 
judgment-debtor. They contend that 
the judgment-debtors were in khas pos¬ 
session of some of the lands and that 
some of the other lands they let out to 
bhag tenants, in which case they received 
half the produce of the land. They 
contend that the defendant Srish 
Chandra Sanyal was on his own admis¬ 
sion in actual possession by actually 
cultivating the laud himself or through 
bhag tenants. 

The Kundu defendants, who alone are 
really contesting these appeals, contend 
that they let out the land in putni to 
Srish and that all they are liable for is 
the amount of rent that they obtained 
from Srish as sub-lessee under them. 
They contend that the decree-holder 
being a zamindar would have let out the 
land in putni. Now mesne profits are 
defined in the Code as those profits 
which the persons in wrongful possession 
of such property actually received or 
might with ordinary diligence have 
received therefrom together with interest 
on such profit, but shall not include 
profits due to improvement made by the 
l)er3on in wrongful possession. Now in 
this case the person or rather persons 
in wrongful possession were mainly the 
Kundus and Srish. 

The principle which the learned Judge 
has followed in his judgment is this: If 
the person kept out of possession is a cul¬ 
tivating raiyat he would be entitled to 
mesne profits on a i^roduce basis, that is to 
say, the net value of the produce received 
after ho has paid the necessary cost of 
cultivation, etc., but that if he happens to 
be a tenure-holder, that is, a rent-re¬ 
ceiver from the raiyats on the land he'' 
should get the mesne profits on a rent 
i)asis, viz., the amount he would have 
received by way of rent from the raiyats. 

In support of this contention he has 
cited a number of rulings. It perhaps is 
not easy to deduce any general principle 
from the decisions. They really each 
of them, apply to the particular facts of 
of tlio particular case they were dealing 
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"with. For instance, in the case of Surja 
Perskad v. Peid (2), it was held that 
where a decree-holder was in construc¬ 
tive possession by letting out the lands 
to tenants before ouster, the mesne 
profits should be measured by what 
would be a fair and reasonable rent for 
the land if they had been let out to 
tenants during the period of disposses¬ 
sion. At the same time the learned 
Judges remarked that tliere was no 
general principle which could be made 
applicable to every case. 

They consider that the Judge in the 
particular case before them should have 
ascertained what was the nature of the 
possession of the decree-holder before he 
was dispossessed. In the case of Bires' 
war Butt Chaudhurtj v. Baroda Prosad 
Ttoy (3) the learned Judges held and with 
the greatest respect I consider rightly 
that mesne profits must be assessed 
according to the expresss provision of the 
{statute with reference to what the 
jwrong-doers might or miglit not have 
realized and not with reference to what 
the rightful owner was receiving before 
eviction. Further they held—and here 
again I entirely agree—that where more 
persons than one are concerned in the 
icommission of a wrong, the wronged 
{person has his remedy against all or any 
sat his choice. Every wrong-doer is 
liable for tlie whole damage and it does 
not matter whether tliey acted as bet¬ 
ween themselves as equal or one as 
agent of the other. Theroforo a trespas¬ 
ser is liable jointly with his lessees for the 
entire amount of me.sne profits and not 
{merely to the extent of the rents realized 
by him. As I Iiave already remarked eacl» 
of these decisions must be conaiderwl 
in the light of the particular fact of the 
particular case. So long as we have tlio 
express word of the statute wo can 
hardly hold that any general principle 
is laid down by any of them*, for we have 
the statute itself to guide us and tlio 
principle to bo followed is obviously the 
principle laid down in the statute itself. 
Now, what are the facts of the present 
case ? The land is char land ; it had 
been under water for some 40 years; and 
there is not the slightest evidence to 
show oven if it were a factor to be taken 
into consideration how the plaintiff 
decree-hold ers used the land' before 

Taj UWtt 39 Gal.6aa=6 C. W. N. 409:- 

(8) (1910) 18 C. W. N. 825=11 I. C, 601, 


diluvion. Wo are not, I think, entitled 
to assume, even if it were a factor to be 
taken into consideration, that the 
zamindar would have let out the land 
in pufcni as the Kundus allege they 
themselves did. 

The decree-holders are entitled to get 
the profits actually received by the 
person or persons in wrongful i)ossession. 
If Sri^^h let out any of the land in Idiag 
or kept any of the land in his khas cul¬ 
tivation the decree-holders are entitled 
to get what Srish actually got. 

The decree-holders state that Rrish had 
an area of some GOO bighas in khas 
or hhag cultivation. The Commissioner 
finds that Brish had no land in either 
khas or bhag cultivation. It is difficult 
to see how the Commissioner arrived at 
the conclusion in the face of Srish’s own 
written statement in which he stated 
that the plaintiffs could not get khas 
possession as he Srish had been in posos- 
sion for more than 12 years l)y cultiva¬ 
ting the land liimself or in partner.ship 
with tenants and by selling grass and 
jungle and by receipt of rents. Further 
we have the fact tliat in pattali granted 
by Srish the boundaries are sometimes 
given as the sarkari or zamindar's khas 
land. 

No doubt Srish in his evidence later 
on denied all these and gave a more or 
less untruthful explanation. The Com¬ 
missioner seems to have accepted the 
statement though it is diflicult to under¬ 
stand why Srish produces none of 
his papers. There is a w-ell-knowni 
principle that everything is to ho pro-) 
sumed against the wrong-doer. 

Wliere on Srish’.s own statement anil 
from Ids evidence supplied l)y bis own 
pattali it is clear tliat sotm of tlio latul 
was hold on a produce rent, the Court is 
onlitled to presunio that it was all so 
hold and the burden of proof is on the 
wrong-ilcer to sliow tha*' it was other¬ 
wise. 

The princirle wliich 1 think is to he 
followed in the present case is that it 
liaving been proved that some of tho 
land has been lot out at a produce rent, 
the Court is entitled (o assume that ail’ 
tho land was let out at a produce rent and! 
it is for the tort-feasors to show that it' 
was not. They have tlieir papers and' 
by the production of their papers can at 
once prove liow they actually dealt with 
the land. 
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Tlie case will have to go back to the 
executing Court now to ascertain what 
is the amount of mesne profits up to the 
date of delivery of possession and in 
arriving at the amount the Court should 
be governed by the above principles. 

With regard to the next point, who 
are the persons liable to pay the mesne 
profits, that has already been decided in 
the decree of the trial Court. 

The trial Court gave a decree with 
costs, interest and wasilat against the 
principal and added defendants. The 
amount was left to be decided in the 
execution department hut it is clear from 
the decree that all the defendants are 
jointly and severally liable for the whole 
amount of mesne profits. 

The only defendants, the extent of 
whose liability had to be determined by 
the executing department, were Defen¬ 
dants Nos. 1 and 5. The executing 
Court has found that Defendants Nos. 1 
to 5 are liable for a certain amount in 
each case. 

Reading, however, the judgment as a 
whole I think it is quite clear (see pages 
155-156) that the learned Judge must 
have meant Defendants Nos. 1 and 5. 
He only discusses the case of Defendants 
Nos. 1 and 5, and as a matter of fact that 
was the only case open to him to discuss 
in view of the decree of the trial Court. 
If, however, he has found that Defen¬ 
dants Nos. 1 to 5 ai*e liable for mesne 
profits in one case to the extent of 
Rs. 645*10 as. and in the other to the 
extent of Rs. 564-14, he is obviously 
wrong. The decrees were against all the 
defendants. 

Only the liability of Defendants Nos. 1 
and 5 had to be separately assessed. 

So far as all the other defendants are 
concerned the decree makes them all 
jointly and severally liable for the whole 
amount. 

One other small matter remains to be 

decided. The representatives-in-interest 

of Jaroa Kumari who has died and whose 
interest has devolved on a number of per¬ 
sons ask the Court that the executing 
Court should apportion the mesne pro¬ 
fits among the five decree-holders. Obvi¬ 
ously this is not a question that can be 
determined in the present proceedings. 

The appeals must succeed and be de¬ 
creed and the case go back to the execut¬ 
ing Court to determine the amount of 
mesne profits payable by the defendants 


bearing in mind the direction given 
above. 

As it is clear from the learned Judge’s 
judgment whether he correctly assessed 
the liabilities of Defendants Nos. 1 and 5, 
this point should also be'determined by 
the executing Court. The appellants are 
entitled to their costs from the Kundu 
defendants who have contested these 
appeals. We allow 20 gold mohurs in 
each appeal. 

The cross-objections nob being pressed 
are dismissed, but without costs. 

Page, J. —(After setting out the facts 
his Lordship proceeded.) It is common 
ground that under these decrees the 
plaintiffs are entitled to mesne profits for 
a period of three years prior to the date 
when the suits respectively were insti* 
tuted. The respondents, however, con¬ 
tend, and the learned Subordinate Judge 
has held, that the plaintiffs are not en¬ 
titled to mesne profits pendente lite or 
thereafter until the defendants gave up 
possession of the land, inasmuch as such 
additional mesne profits were neither 
claimed in the plaint nor expressly 
decreed by the Court. I am of opinion 
that there is no substance in this con¬ 
tention, and that the plaintiffs-appellants 
are entitled under the decrees to mesne 
profits until delivery of possession. This 
appears to be clear from the form of the 
decrees. Ex concessis part of the plain¬ 
tiffs’ claim was for mesne profits up till 
the date when the suit was instituted, 
and since the claim in each suit was 
decreed with mesne profits it follows tbaf; 
the mesne profits which were decreed in 
addition to the claim must be mesne 
profits other than and in addition to the 
mesne profits up till the date of the suit 
which formed part of the claim. 

But it is urged that as the plaintiffs 
did not claim to recover future mesne 
profits in their plaint the Court could not 
have intended to award them some relief 
for which they did not ])ray. I do not 
think, however, that the plaintiffs limited 
their claim in the plaint to such mesne 
profits only as accrued prior to the insti¬ 
tution of the suit. At the commencement 
of the plaint in Suit No. 425 of 1904, it is 
stated to be a 

suit for declaration of title to and for recovery 
of possession of immovable property and mesne 
profits valued at Rs. 7,546*14*8, increased by 
order of Court, dated 7th June 190C. 
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A similar statement appears ab the 
coramencemefc of Suit No. 5 of 1905. 

No doubt in para. 9“ of the plaint in 
each suit the mesne profits up till the 
date of suit are valued at a specified suip ; 
but that was done because it was incum* 
bent upon the plaintiffs to value the 
mesne profits then due for the purpose of 
the assessment of Court-fees, and it is 
not reasonable to presume that they did 
so because they sought only to recover 
such prior mesne profits in the suit. 
Further, in each suit the plaintiffs prayed 
for any other relief to which the Court 
might think them entitled, and that 
prayer would cover mesne profits subse¬ 
quently accruing, for in respect of such 
mesne profits there is no cause of action 
at the time of the commencement of the 
suit, and it is only by means of statutory 
provisions framed with the obvious pur¬ 
pose of 'shortening litigation that they 
can be awarded in the suit; Bhupendra 
Kumar Ghdkravarty v. Puma Chandra 
Bose (4), Code of Civil Procedure, 1882, 
S. 211. 

The construction which we put upon 
the decrees in these suits is that which 
found favonr with the Judicial Committee 
of the Privy Council in Fakharuddin 
Muhammad v. Official Trustee of Bengal 
(1). Their Lordships after expressing 
the opinion that the plaint in that case 
was 

at all events open to the construction that the 
plaintifi intended to claim wasilat up to the time 
of delivery of possession, although for the purpose 
of valuation only so much was valued as w.as 
then due, 

added that: 

bs that as it may . « • , wasilat by law 
Is demandable up to the time of possession, and 
the question is whether the Court intended to 
give to the plaintiff that amount of wasilat to 
which be was undoubtedly entitled by law in 
this action, or whether they intended to cut his 
claim for wasilat into two, and to give him in 
this suit so much only as accrued up to the 
time of the commencement of the suit, and to 
leave him to bring a separate suit for the rest. 
It appears to their Lordships that the more 
reasonable construction of this document—>which 
undoubtedly might havo been clearer—is that 
the Court with a view to carrying out the object 
of the legislature, namely, the prevention of 
unnecessary litigation and multiplioation of 
suits, intended in this suit to give with possession 
that wasilat which was by law claimable up to 
the time of possession. The view which their Lord¬ 
ships take of the decree is much confirmed bv 
two cases of Dhurm ffarain v. Dundhoo Ram (5) 

(4) [1916] 43 Cal. eW^ifi C. W. N. 60G-8 
I. C. 94=18 C. L, J. 133. 

(6) [1809] 12 W. R. 76. 


and Banshee Sing v. Nmuf All Beg (G), to 
which their attention has been called, wherein 
it would appear that the High Courts have, deal¬ 
ing with words identical or extremely similar, 
given them the interpretation that posseoj.iou 
with ^yasilat means wasilat up to the time of 
possession being delivered. Their Lordships 
cannot but fear that, if they were to hold the 
contrary, they would throw doubt upon .any 
cases which, have been decided and acted upon 
in India. 

Their Lordships do not feel at all pressed 
by the authority of several cases to which 
their attention has been called, the doctrine 
of which has been confirmed by this 
Board, namely, that where a decree is silent 
on the subject of interest or wasilat, interest 
or wasilat cannot be added in the course- 
of execution. But here the decree is not 
silent ou the subject of wasilat. On the 
contrary, it is expressly mentioned; and the 
term ‘ possession with wasilat ’ appears to thein 
reasonably to bear the construction which ha» 
been put upon it by the High Court not only in 
this but in many other cases. 

For these reasons, I am of opinion that 
under the decrees in the present suits 
the plaintiffs are entitled to mesne pro¬ 
fits not only for three years prior to the 
institution of the suits respectively, l)ut 
also pendente lite and until the 13tli 
February 1919 when they obtained deli¬ 
very of possession. !\Ioreover, it is to be 
borne in mind that, although no ground 
of appeal based upon e'stoppel is set forth 
in the memorandum of appeal, and no 
oral evidence was adduced to prove that, 
the plaintiffs had altered their position 
by reason of the reliance wliich they had 
placed upon any I'epresentation by the 
defendants to the effect that they ad¬ 
mitted that under the decree tlie plain¬ 
tiffs were entitled to future inesna 
profits, nevertheless for twenty years the 
litigation proceeded upon that assump¬ 
tion, and as late as 1919 the Kundu 
defendants in their petition of objectioii 
filed in the present execution proceedings 
admitted that the plaintiffs were entitletl 
to recover future mesne profits, although 
they disputed the plaintiffs’ estimate of 
what those mesne profits were. In thc'C 
circumstances if it was incumbent upon 
the Court at this late stage in the liti¬ 
gation to hold that the plaintiffs were 
not entitled to future mesne profits, the 
result, to adopt the language used by 
Sir James Colville in Sadasic.i Pillai v. 
Tiamalinga Pillai (7), would be “di-;- 
creditable to the administration of 

justice.__ 

“<6) [l«74j22’\V. R7b2H. 

17) [1H76J 2 I. A. 219=15 B. L. R. 3S3=25 
W. R. 193=3 Sar. 019 {P. C.). 
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In ray opinion, however, there would 
i )0 no justification for placing upon 
the decrees tlie construction which 
the respondents have pressed upon 
us. I am further of opinion that 
under the decrees the judgment-deb* 
tors are jointly and severally liable for 
the mesne profits which have accrued 
^hiring tlio period for which the mesne 
profits are recoverable, or for such part 
thereof as accrued during that portion of 
the period in wliich each of them res¬ 
pectively has been in possession of the 
lands in suit. 

Tho second question now arises for 
consideration, namely, upon what basis 
are such mesne profits to be ascertained ? 
In this connexion tho respondents have 
relied upon two main contentions : (1) 
that tlio plaintiffs are entitled to recover 
from the defendants only snch profits as 
tho plaintiffs using reasonable diligence 
could havo made if they had been in 
possession of the lands, and inasmuch as 
file plaintiffs are either zamindars or 
putnidars and would not themselves have 
worked as cultivators of the land, they 
are only entitled to recover mesne profits 
upon a rental basis ; (2) that each of ‘the 
judgment-debtors is liable only for tho 
portion of the mesne profits that ho ac¬ 
tually received or with reasonable 
diligence might have received during tho 
period in which he was in wrongful pos¬ 
session : tliat is to say, the person in 
actual possession is liable only for the 
net profit which he received after deduct¬ 
ing expenses, and the rent that he paid 
<50 his landlord, while the landlord is 
liable only for tho roots which ho 
received loss the cost of collection. Many 
authorities, both Indian and English, 
have been cited to ns this subject 
some of which admittedly are conflicting, 
while in others it is not always easy to 
discover tho ratio decidendi upon which 
the decisions proceeded. If I refrain 
from discussing these'aiithorities in detail 
I do not do so because I have failed to 
appreciate the skill and care with which 
the arguments on behalf of the parties 
have been presented to us, or, indeed, 
because to do so might be to make “con¬ 
fusion worse confounded," but because 
the basis of assessment is laid down in 
S. 211 of the Civil Procedure Code, 1882, 
which runs as follows: ‘Mesne profits’ of 
property mean those profits which the 
person in wrongful possession of such 
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property actually received, or might* 
with ordinary diligence, have received 
therefrom, together with interest on such 
profits. 

Now, this definition of mesne profits 
clearly is fatal to the first contention 
urged on behalf of the respondents,; for 
the basis of assessment prescribed is nob 
wbat the plaintiff might have made out 
of the land if he had been in possession, 
bub the profit that the person in wrong¬ 
ful possession actually received, or with 
ordinary diligence might have received 
out of it. No doubt, in certain cases the 
profit which the plaintiff had made in 
the past while in possession of the land 
may be evidence of value in •estimating 
the profit which the wrong-doer while in 
possession ought to have made ; but the 
basis of assessment in all cases remai.s 
the same, namely, that provided in the 
statutory definition. 

Now, wbat is tho foundation in law 
of a cause of action for mesne profits ? 
It has been stated to he in consimiJi 
casu with a cause of action for ‘trespass. 
But mesne profits are not the sole .or the 
normal form in which damages are 
awarded for trespass to land. One person 
may trespass upon the laud of another 
without depriving that other of the post- 
session to which he is entitled ; for in¬ 
stance, he may walk over the land, or 
project missiles thereon from without 
or again, by violence or threats he may* 
prevent the person entitled to possession 
from remaining on the land, although 
the wrong-doer himself does nob take 
possession. In such cases, no doubt, the 
wroog-doer is liable to an action on the 
case for such damages as the Court may 
think it right to award, and if more 
persons than one combine to commit the 
tort, each of snch persons is jointly and 
severally liable for tho entire damages 
which have been sustained by the person 
whose legal rights have been invaded. 
In cases of this description the damages 
are at large, and the Court awards a sum 
which it deems to be commensurate with 
the injury that the plaintiff has suffered. 
But in such cases tho wrong-doers are 
not liable for mesne profits ; for mesne 
profits in the eye of the law are damages 
to bo ascertained upon a definite basis 
that are recoverable against a person, 
because he has been in wrongful posses¬ 
sion of land of which the plaintiff is 
entitled to be in possession. 
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The foundation of the cause of action 
for mesne profits is the wrongful posses¬ 
sion of the defendant and the question to 
be determined in each case is the amount 
of the profits which the wrong-doer 
while in possession received, or if he had 
used ordinary diligence ought to have 
received, out of the property. The sum 
which represents the mesne profits, m 
my opinion, is invariable and-indivisible, 
and is payable in solidum by each and 
every person who is in wrongful posses¬ 
sion of the property. 

But. as Lord Mansfield, 0. X, asked in 
Burne v. Richardson (8): 

Must not the Defeudaut ia an action for mestie 
profits bd the person in actual possession and 
trespassing ? 


The answer would seem to be that 
although me?ne profits are measured by 
the profits of the wrong-doer in actual 
occupation, and he is the person from 
whom prima facie mesne profits are to 
^be reeuvered, yet, if some other person 
has 80 conducted himself in connexion 
with the wrongful possession of the per 
|8on in actual occupation that he is re¬ 
garded in law as being jointly in posses¬ 
sion with the person in actual occupa¬ 
tion, such other person is jointly and 
severally liable with the person in actual 
occupation for the whole of the mesne 
profits which have accrued : Doe v. Harlow 
(9); Doe v. Challos (lO); Powell-v. Aiken 
(11); Campbell v. Leader (12); Bireswar 
Dutt Chaudhury v. Baroda Prosad Hoy 
Chaudhury (3); Madan Mohan Sinyk v. 
Ram Das Ohakravarti (13); S. A. No. 4101 
of 1910, S. A. No. 465 of 1916 and S. A. 
No. 2293 0/1923. 

With respect to the doctrine propoun¬ 
ded by Mookerjee and Teunon, JJ., in 
Ram Ratan Kapali v. Aswi?ii Kumar 
Biiti (14) that persons who are found to 

wrongful possession of the 
plaintiff B land and liable for mesne pro- 

sum awarded 

to the plaintiff for mesne profits ap¬ 
portioned as between them and the 
plaintiff if the Court is of opinion that 
the joint tort-feasors remained in wrong- 
fnl posaessioD in the bona fide belief that 

[1818] i Taunton 720=14 B. B, 647. 
[1640] 12 A. & E. 40. 

18 Q. B. 224. 

4 K. & J. 848. 

8 BL 4 0.520=84 L. J, Ex. 50=11 L.T 
608=11 Jur. (N. S.) 286=18 W. B, 8^ 

(Wl [1880] 6 0. L. a 867. 

(U) 87 Oal. 559=11 0. L. J. 608=6 I. 


( 8 ) 
( 10 ) 
liJl 


0. 69=14 0. W. N, 849. 
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they were entitled to be in possession,, 
and with a conscience void of offence I 
confess, with all due respect for those 
learned Judges, that 1 can find no 
principle or authority in support of 
it : while the speeclies in Palmer v. 
Wick Steam Shipping Co. (15) upon 
which their Lordships rely, and in the 
course of which the House of Lords had 
occasion to discuss the question whether 
there could be contribution between 
joint tort-feasors, appear to me to be in¬ 
compatible with any such doctrine. J 
am of opinion, however, having re¬ 
regard to the facts in the present case, 
that neither the ICundu defendants nor 
Defendant No. 2 can be brought within 
the category of persons to whom this 
doctrine could in any event be made ap¬ 
plicable ; and that such a doctrine, if 
applied in this case, would work con¬ 
siderable hardship upon the plaintiffs; 
for the Kundu defendants (who are 
really the contesting respondents, and 
who, in my opinion, have rightly been 
held jointly liable for mesne profits with 
the Defendant No. 2 who was in actual 
possession), are men of sulj.stance, while 
the Defendant No. 2 is wljoily without 
means with which to liejuidate the 
judgment-debt. 

For these reasons, I agree that the ap¬ 
peal must bo allowed, and tho case sent 
back for re-consideration as jjroposed by 
my learned brother. 

___ _ A ppeal allo wed. 

(10) [IH'JIJ A. C. 318=71 L. T. 1G3=U RTlilO. 
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Greaves and Mukerji, JJ. 

Upendra Nath Chattopadhya and 
others —Defendants—Appellants. 

V. 

Radha Govinda Bandopadhyay — 
Plaintiff—Respondent. 

Appeals Nos. 1184, 1185, 214 aud 215 
of 1925, Decided on 10th May 1926, from 
the appellate decree and orders of the 
Dist, J., Bankura, D/- 17th December 
1924. 

(a) Evidence Act, Ss. 83 and 13 —Chittas made 
by Government for private use in connexion with 
resumption proceedings are not admissible either 
under S. 83 or S, 18. 

Cbitt&B made by GoTernment for ito own pri* 
Tate use in oonnezion with: resumption proceed* 
iogs am nothing more than documents . prepared, 
lor the information of the Collector, and are 


190 Calcutta Upendra Nath v. Radha Govinda (Greaves, J.) 1927 


not evidence against private persons for the 
purpO'C of proving that the lands described 
therein are or are not of a particular character 
or teniire. They -are admissible neither under 
S. 63 nor under S. 13 where it is not known 
whether they were acted on for the purpose of 
the resumption proceedings or if in fact reliance 
was placed upon them by Government for the 
purpose of resumptiou proceedings ; 9 Cal. Til, 
Bel. on. [P 190, C 2] 

{(>) Uccord of Eif/hls — rrestiinption—Becord 
'that land’! arc rent-paying lands—Presumption 
is rebutted if there is no evidence that rent was 
ever paid. 

The presumption arising from any entry in 
the Record of Rights that the lands are not rent 
free lauds, but are liable to pay rent is rebutted 
when there is no proof that rent was ever paid. 

[P 191, C 1] 

Rjipendya Coomar M/lra for Pancha’ 
110)1 Ghosc and Giuicndra Krishna Ghose 
—for Appellants. 

Nageudra Nath Ghose —for Respondent. 

Greaves, J. —These appeals arise out 
of a decision of the District Judge of 
Banhurah reversing the decision of the 
Assistant Settlement Officer of the same 
place. The appeals arise out of pro¬ 
ceedings under Ss. 105 and 105-A of the 
Bengal Tenancy Act. The entry in the 
Record of Rights was that the lands in 
question were not rent-free tenures, but 
were liable to pay rent. The defendants 
contended that the lands in fact were 
rent-free and the application was dis¬ 
missed by the Judge in the first Court 
who held that the tenures were rent- 
free tenures. 

Three points have been urged in this 
appeal on behalf of the appellants. 
Firstly, it is said that the Distpet Judge 
was wrong in relying on certain evidence 
■namely, a chitta and jamabandi prepared 
in connexion with the resumption pro¬ 
ceedings in ISjy, but prepared before 
such resumption proceedings ; Secondly, 
it is said that the appellate Court has 
not considered the presumption which 
arises from the fact that there is no evi¬ 
dence that rent has ever been paid in 
respect of tl\ese lands. Thirdly, it is 
.‘^aid that the question of onus has not 
been properly considered by the lower 
appellate Court. 

• Now, as I have already stated, the first 
point relates to the chitta and the jama- 
bandi. The resumption proceedings are 
not in evidence and in my opinion that 
being so the chitta and jamabandi should 
not have been considered by the Court 
■below. That is in accordance with the 
decision in Bam Chander Sao v. Bxtnsee- 


dkur Naik (1). The head-note is as fol¬ 
lows : 

Cbittas made by Governmeut for Us own 
private use are nothing more than documents 
prepared for the information of the Collector 
and not evidence against private persons for the 
purpose of proving that the lands described there¬ 
in are or are not of a particular character or| 
tenure. 

The learned Chief Justice Garth, in 
delivering the judgment of the Court 
states at page 743 that having regard 
to the object of the chitta and to the 
way in which it was prepared it cannot 
be made evidence under S. 83 of the Evi¬ 
dence Act. The chitta there was pre¬ 
pared by the then Collector with a view 
to resumption proceedings being taken. 
It seems to me that the facts there are 
on all fours with the facts of the present 
case. Towards the end of his judgment 
he states that 

if the resumption proceedings had been put in. 
and it had been shown that the defendants' 
ancestors claimed the laud as lakheraj and were 
defeated, 1 agree that the chitta coupled with 
the resumption proceedings, would have been 
admissible to prove that the land was not rent 
free. 

I think that the chitta per se is 
not evidence in this suit. Cn behalf of 
the respondent various decisions were 
cited to us and it was urged that al¬ 
though the chitta may not have been 
admissible under S. 83 it was admissible 
under S. 13 of the Evidence Act. The 
case most relied on on behalf of the res¬ 
pondent was the case of Upendra Nath 
Ghose V. Chairman of the Calcutta Cor- 
poration (2). The document there that 
was in question was the map of Mr. Billon, 
and the learned Chief Justice, in deliver¬ 
ing the judgment of the Court, states 
that in his opinion the maj) was admissi¬ 
ble if not under S. 83 still under S. 13 
of the Evidence Act. I do not know the 
circumstances under which Mr. Billon’s 
map was prepared’ and it may have been 
prepared under circumstances * which 
would have made it admissible in evi¬ 
dence under S. 13 of the Evidence Act. 
But I do not think that this decision can 
be taken as an authority that the chitta 
in the case before us is admissible under 
the provisions of S. 13. The chitta was 
merely a document produced from the 
Collectorate. We do not know if it was 
acted on for the purpose of the resump¬ 
tion proceedings or if in fact reliance was 
placed upon it by Government for the 

(1) [1883] 9 Cal. 741. 

(2) [1912 16 0, W. N. 116=13 I. 0, 332. 
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purpose of resumption proceedings. In 
the absence of some such evidence I can- 
not see how it can be taken as an asser* 
tion of right by Government which 
would entitle it per se to be admissible 
Tinder S. 13. I do not think for the rea- 
■sons I have indicated that the chitta and 
jamabandi were admissible in evidence 
in the circumstances of this case or that 
they should have been relied on by the 
learned Judge in the Court below for 
the purpose of arriving at a decision as 
to whether the lands were lakheraj ornot. 

So far as the other two questions are 
concerned no doubt the entry in the 
Record of Bights is in favour*of the res¬ 
pondent, and this being so, although the 
initial onus lay on the plaintiff in the 
suit that onus has been removed by the 
entry in the Record of Rights. But so 
ifar as the entry in the Record of Rights 
is concerned there is this to be said 
against it, namely, the fact that there is 
no evidence whatever on the record that 
rent has ever been paid in respect of the 
the lands in suit. This seems to me to 
Ibe sufficient to rebut the presumption 
larising in the plaintiff’s favour by reason 
of the entry in the Record of Rights. 
The learned Judge, as already appears 
from my judgment, has been guided in 
his decision by evidence wiiich we hold 
to be inadmissible. 

I think the proper course will be that 
the matter should now go hack to the 
Court below in order that the learned 
Judge should re-consider the question 
after excluding the evidence of the cbitta 
and the jamabandi prepared in connexion 
with the resumption proceedings of 1813 
and he will accordingly re*hear the 
appeal upon the evidence on the record 
excluding these documents and arrive 
at a decision and ffnally dispose of the 
matter. 


This judgment will govern all the four 
appeals which are before us S. A Nos. 
1181 and 1185 of 1925 and M. A. Nos, 
214 and 215 of 1925. 

The costs of the appeals S. A. Nos. 
1184 and 1185, to this Court will abide 
the result of the remand to the Court 
below. We assess the hearing-fee in 
each appeal at one gold mohur. 

We allow no costs in M. A. Nos. 214 
and 215 of 1925< 


9 ~ 

Cases remanded. 
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B. B. Ghose and Graham, JJ. 

Chandra Mohan Banikya and others 
—Plaintiffs—Appellants. 

V. 

Srimati Meherjan Bann and others — 
Defendants—Respondents. 

Appeal No. 1329 of 1924. Decided on 
17th May 1926, from the appellate 
decree of the Dist. J., Noakhaii, D/- 14th 
March 1924. 

(а) Bengal Tenancy Act, Ss. 182 and 49— 
Under-raiyats holding homestead along \oilh 
other lands as part of thdr tenancy-^Land’ 
lord can eject from whole of demised premises 
by service of notice. 

Where the under-raiyats hold the homestead 
along with other lands as part of their under- 
raiyati tenancy .and, if the landlord is entitled 
to eject them from the lands held by them by 
service of notice, there is nothing under the law 
which prevents them from ejecting the tenauts 
from the whole of the demised premises—S. 132 
does not apply to such a case : A. I. B. 1928 
Cal. 602, Bel. on. [P. 192, C. 1] 

( б ) Landlord and tenant — Ejectment — 
Partial ejectment can be allowed only under 
special circumstances. 

Partial ejectment c.tn be allowed only under 
special circumstances, and cannot be decreed as 
a rule. Either the landlord is entitled to eject 
the tenant or is not; some strong case must be 
made out for the purpose of holding that the 
landlord can eject a tenant from only a part of 
the tenancy. [p. 192 , C. 2] 

Jogesk Ghunder Roy and Jatindra 
Nath Sanyal —for Appellants. 

Mohendra Knmar Ghose —for Res¬ 
pondents. 

Judgment. —This is an ajjpeal by the 
plaintiffs arising out of a suit for eject¬ 
ment of the defendants from lands whicli 
are alleged to bo held by them as under- 
raiyats under the plaintiffs. The suit 
was brought after service of notice to 
quit under S. 49 of the Bengal 
Tenancy Act. The lands cansist of certain 
arable lands, a piece of land on which the 
defendants have got their homestead and 
certain Bbita lands comprised within 
certain settlement dags. The trial Court 
passed a decree in favour of the plaintiffs. 
On appeal by the defendants, that decree 
has been modified by dismissing the 
plaintiffs’ suit for khas possession of tho 
Bhita lands as well as the land on which 
the defendant’s homestead stands. With 
regard to the arable lands the decree of 
the Munsiff has been affirmed. The 
plaintiffs contend that this decision of 
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the lower appellate Court is erroneous 
and that tliey are entitled to khas pos¬ 
session of all the lands in question. The 
first thing that strikes us witli regard 
to tlie decision of tlio District Judge is 
that he has made a decree for partial 
ejectment from the lands lield by the 
nnder-raiyats under S. 40 of the 
Bengal Tenancy Act. The reason 
for his so doing is that S. 182 of the 
Bengal Tenancy Act applies to the Bhita 
lands. The learned Juuge has held that 
in the present case the homestead is not 
held by the defendants who are also 
raiyatsof the village as a part of their 
raiyati jote, but is held as a part of the 
undei-raiyati and, therefore, in his 
opinion, the tenants can claijn the pro¬ 
tection of S. 182 of the Bengal Tenancy 
Act and cannot be ejected from the said 
land on notice under S. 49, although 
they are under-raiyats, also in respect of 
the same. But the principal ground for 
not accepting the decision of the District 
Judge is that, wlien a j^articular tenancy 
falls within the provisions of S. 49 of 
the Bengal Tenancy Act, it is difiicult to 
understand how S. 182 of the Act can be 
invoked in determining the status of the 
tenants. 

The learned vakil for the respondents 
relies upon the case of Krishna Kanta 
Ghosh v. Jada Kasya (l) in support of his 
contention that the defendants are protec¬ 
ted under the provisions of S. 182 of the 
Bengal Tenancy Act. In that case, 
however, the postion was that the defen¬ 
dants tenants held the homestead land 
only under the plaintiff as their land¬ 
lord and it was held that, as the home¬ 
stead was not held by the tenants as 
part of their holding as raiyats, the inci¬ 
dents of the homestead were to be regu¬ 
lated under the provisions of S. 182 of 
the Bengal Tenancy Act. In the present 
case the under-raiyats held the home¬ 
stead along with other lands as part of 
their under-raiyati tenancy and, if the 
plaintiffs are entitled to eject them from 
the lands held by them by service of 
notice, there is nothing under the law 
which prevents them from ejecting the 
tenants from the whole of the demised 
premises. In our opinion, S. 182 of the 
Bengal Tenancy Act does not apply to the 
present case. We find that tlie same 
view was take- in the case of Eahimuddi 

(1) [1914] 21 c7l.J. 475=28 I. C. 839=19 
c. W. N. 914. 
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Meaji v. Srimati Amina Bihi (2). 
Partial ejectment can be allowed only] 
under special circumstances, and cannot' 
be decreed as a rule. Either the land¬ 
lord is entitled to eject the tenant or is 
not ; some strong case must be made 
out for the purpose of holding that the 
landlord can eject a tenant from only a 
part of the tenancy. In our opinion, 
the landlords in this case are entitled to 
recover possession of the whole of the 
lands held by the defendants under them 
as under-raiyats. 

The next contention advanced on be¬ 
half of the respondents is that the plain* 
tiff's having an eight anna share only 
with regard to certain lands are not en¬ 
titled to khas possession. The point, 
however, was rightly decided against the 
defendants by the lower appellate Court 
as the District Judge held that he did 
not see any reason why the plaintiffs 
would not be able to determine the 
tenancy under them if the tenancy was 
otherwise terminable. It also docs not 
appear why the learned Jndge held that 
the plaintiffs would not be entitled to 
khas possession or oven joint possession 
with regard to the lands in which they 
had only an eight anna share. The 
plaintiffs let out only eight annas of 
these lands to the defendants and, if the 
tenancy is terminated, they are entitled 
to possession of the lands which they had 
let out. As in the present case it was 
found that the tenancy was terminated 
by proper service of notice to quit, the 
plaintiffs are entitled to recover posses¬ 
sion of all the lands for which they 
brought the suit. 

The result, therefore, is that the ap¬ 
peal is decreed. The decree of the Dis¬ 
trict Jndge is set aside and that of the 
Munsif restored with costs in this Court 
and in the lower appellate Court. 

The cross-objection is nob pressed and 
is dismissed without costs. 

Appeal decreed : 

Cross'ohjection dismissed.. 



(2) A. I. B. 1926 Cal. 662. 
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Greaves and Mukerji, JJ. 

Rctjtilak Naraycbii Sur —Appellant;. 

V, 

Miifizuddi Topadxr and others —Res- 
pondsnfcs. 

Appeal No. 343 of 1925, Decided on 
27fch May 1926, from the appellate order 
of the Addl. Sub-J., Noakhali, D/- 1st 
June 1925. 

(<l) Limitalioii Act, S. 20—Mortgagor selling 
equity of redemption but remaining liable for the 
debt—Payment by him saves limilaiion—Decree 
passed oa 'mortgage before payment does not 
make any differoice as against purchaser. 

Payment of iaterest by tha mortgagor, who 
temaiaod liable ex contractu to pay tha debt 
though he had alieuatad the equity of redemp¬ 
tion is eufficient to save limitation, and as 
against the purchaser of the equity of redemption 
the fact that before payment a decree had been 
passed on the mortgage, does not make his 
payment ineffective ;* (Case Law Eef. to.). 

[P 194 G 2] 

(6) Limitation Act, S. 21 (2)—The word "onltf 
does not interfere with the operation of Ss. 19 
and 20 but would restrict their application. 

The word “only” in S. 21 (2) is not a mere 
surplusage and if effect be given to the word the 
sub-section would not in any way interfere with 
the operation of Ss. 19 and 20, but would res¬ 
trict the application «of those sections to cases 
which strictly satisfy their requirements. 

CP 195 C 1] 

Atiil Ghmdra Gupta, and Nagendra 
Chandra Choudhury —for Appellant. 

Monmotho Nath Boy for Upe/idra 
Chandra Banerjee—ioc Respondents. 

Mukerji, J* —This appeal arises out 
of certain execution proceedings. One 
Osman Ali and another held a mortgage 
from one Ahdul Sobhan. The appellant 
before us is the purchaser of the equity 
of redemption in the mortgaged pro* 
parties. The mortgagees obtained a 
decree nisi on the mortgage on the llth 
July 1921, and then a final decree for 
saloon the llth August 1921. They then 
transferred the decree to one Mofizuddi 
Tapadar. The latter applied on the 15th 
November 1924, for execution of the 
decree, The appellant objected inter 
alia on the ground of limitation. The 
deoreo'hoider relied upon a uayment by 
the mortgagor in respect of the principal 
and interest alleged to have been made 
m June 1924, an endorsement whereof 
had been made on the back of the copy 
of the decree nisi. The Munsif in whose 
Court the decree was sought to be exe* 
outed held in favour, of the appellant 
1927G/26&26 
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upon his other objections, viz., that the 
kobala by the mortgagees in favour of 
Moflzuddi was a benami transaction and 
that the decree had been satisfied by the 
payment of the decretal debt by the 
mortgagor to the mortgagees, and did not 
go into the question of limitation. On 
appeal the Subordinate Judge held that- 
the assignment in favour of Mofizuddi 
was bona fide and for consideration and 
that the plea of satisfaction was not mad© 
out, and further that the execution was 
not barred by limitation. The appel¬ 
lant has then preferred this appeal, and 
his substantial contention relates to the 
question of limitation. 

The payment upon which the assignee 
of the decree relies has, upon the finding 
of the learned Subordinate Judge, been 
proved. It was a payment made for 
principal as well as for interest. There 
can be no question, therefore, that there 
was payment of interest as such of the 
decretal debt before the expiration of 
the period of limitation iDrescribed for an 
application for execution. Nor is there 
any question that the payment was made 
at a time when the mortgagor was liable 
to pay the decretal debt. The whole 
question before us is whether this pay 
tnent by the mortgagor saves the opera¬ 
tion of the statute as against the mort¬ 
gagor only or also as against the appel¬ 
ant who is the purchaser of the equity of 
redemption. 

If the question had arisen as between 
the parties before any decree was passed 
it CO lid have b 0 3n treated as’ being con¬ 
cluded by authority, at least so far as 
this Court is cmcerned- In Krishna 
Chandra Saha v. Bhairab Chatidra Saha 
(1), there was an acknowledgment as well 
as a payment made by a mortgagor ; and 
it was held that as regards the acknow¬ 
ledgment it was made by the person, 
namely the mortgagor, through whom 
the purchaser of the equity of redemp¬ 
tion derived his title and the language 
of S. 19 of the Act, covered the case ; and 
as regards the payment it came within 
the wording of S. 20 and that the action 
was not barred as against the property 
in the hands of the purchaser. Maclean, 
C. J., in this judgment referred to the 
case of Chinnenj y. Evans (2), and 
observed that the principle d^ducible 

(1) [1905] 32 Cal. 1077=9 C. W. N. 866. 

(2) [1864] 11 H. L. C. 115= 10 Jur. (N.S.) 855 

=4 N. R. 520=13 W. R. 20=11 L. T. 68. 
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from that ca^e was applicable, namely, 
that a mortgai^oe cannot by the act of 
the parties entitled only to the equity 
of redemption be deprived of his right to 
resort to any estate comprised in his 
mortgage so long as that mortgage is 
legally kept alive. 

In the case of Domi Lai Sahu v. 
Ttoshan Dobay (3), in which also the same 
question arose, Maclean, C. J., referring 

to the language of S. 20 observed thus : 

It is contended that the section only creates 
a new period of limitation as against the person 
actually paying the money, and that as the 
resDondent had purchased before this payment 
was made the new period of limitation cannot 
take eSoct as against him. There is nothing in 
the language of the section to support that view 
and there is nothing to warrant us in introduc¬ 
ing words into the section which would autho¬ 
rize that view. The words of the section are 
general and plain. - When the Legislature intends 
that a fresh period of limitation is to operate as 
against certain persons only, it says so in dis¬ 
tinct terms. See S. 18 of the Act. There is 
nothing in the section to indicate that the ex¬ 
tension is only to operate against the person 
making the payment. 

It appears that during the arguments 
in this case reference wai made to the 
case of Newbould v. Smith (4), but it was 
held that that decision has no applica* 
tion as the question must be decided 
upon the terms of the Statute of Limita¬ 
tion prevailing in this country. The 
principles underlying these .two decisions 
of this Court have been adopted as 
correct in the cases of Biushan Lai v. 
Kanhaiya Lai (5) and Velayudam Pillai 
V. Vaithyalinqam Pillai (6). In the 
latter of the aforesaid two cases it has 
been said that it is wrong to construe the 
words ‘person liable to pay the debt or 
legacy’ as moaning the persons liable to 
pay, in a case where there are several 
persons liable on one and the same debt, 
so as to make the payment by one of them 
useless as against the others. 

The question as to what is the legal 
effect of paynaont of an interest made by 
a person who is liable ex contractu for 
payment of a mortgage-debt while he 
possesses no estate in the equity of re¬ 
demption, that is to say, whether the 
Legislature intends to confer on him the 
power of suspending the operation of 
the statute while it was in the process 


(3) 

(4) 

(5) 


1906 

1866 

1919 

790. 


33 Cal. 1278=11 C. W. N. 107. 

33 Oh. D. 127. 

41 All. 111=47 I. C. 845=16 A.L.J. 


(6) [1912] 24 Lf. L. J. 66=17 I. C. 619=12 M. 
L. T. 610. 


of conveying an estate in fee-simple to 
the person in possession of the land 
subject to the lien of the mortgage so far 
as the English Statutes of Limitation 
are concerned, seems yet an unsettled 
question. The Judicial Committee of 
the Privy Council in Leioin v. Wilson 
(7). answerel it in the affirmative, it being 
held that piyment of interest by A on. 
money advanced on a joint and several 
mortgage-bond of A and B and secured by 
a mortgage upon the land of A and 
a mortgage upon the land of B was 
sufficient to preserve the lien of B’s- 
mortgage, although B and bis devisee 
had occupied the mortgaged premises 
without acknowledgment of the mort¬ 
gage for more than 3D years. The ques¬ 
tion was answered in the negative by 
the Court of app3al in Newbould v. Smith 
(4) it being held that payment of in¬ 
terest by the mortgagor, who remained 
liable ex contractu to pay the debt 
though he had alienated the equity of 
redemption was held insufficient to pre¬ 
serve the lien on the mortgage. This 
last mentioned case went up to the House 
of Lords in Newbould v. Smith (8), and 
though the decision of the Court of ap¬ 
peal was affirmed on some other point 
no opinion was expressed on this ques¬ 
tion. Lord Macnaghten observe!! 

With regard to the important point on which 
the Court of appeal principally founded their 
judgment, I desire to say that I express no 
opinion on it . 

and Lord Herschell described the ques¬ 
tion as : 

a serious question and one of general impor¬ 
tance. 

The decision of the Judicial Committee 
in the case of Lewin v. Wilson (7) must 
be taken to have settled the law of the 
colonies, while there seems to be a strong 
current of judicial opinion in favour of 
the view of the Court of appeal in the 
case of Newbould v. Smith (4), The case 
of Chinnery v. Euans (2) was the case of 
payment of interest by a receiver who 
had been appointed over several mort¬ 
gage estates but who had entered into 
possession of one estate only and it was 
held that such payment was sufficient to 
preserve the lien on all the estates, even 
if they have passed into the hands of 
bona fide purchasers for value. It is not 
necessary to consider the effect of the 

(7) [1886] 11 A. C. 639=55 L. J. P. C. 75=55 
L. T. 410. 

(S) [1389] 14 A. C. 423=61 L. T. 814. 
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Statutes 3 and 4 Will c. 27, and 1 Vic. 
0. 28, upon which the aforesaid cases 
were decided, for the question here must 
be decided with reference to the pro¬ 
visions of the Indian Limitation Act, and 
at least so far as this Court is concerned, 
must be regarded as concluded by the 
decisions of this Court to which I have 
referred. 

As regards the payment made by the 
mortgagor judgment-debtor after decree 
the effect of it again has to be considered 
with reference to the provisions of the 
Indian Statute. Beliance has been placed 
on behalf of the appellant upon S. 21, 
sub-S. (2) for the broad proposition that 
payment by one judgment-debtor cannot 
operate to prevent the statute running 
against the other. The word ‘ only’ in 
that sub-section is nob a mere surplusage 
and if effect be given to the word the 
sub-section would not in any way in¬ 
terfere with the operation of Ss. 19 and 
20, but would restrict the application of 
those sections to cases which strictly 
satisfy their requirements. There is no 
reason also why words appearing in S. 19 
should be read into S. 20 in which they 
do not appear. If S. 20 is thus construed 
the money payable under the decree was 
a debt, and if interest thereon has been 
paid when the mortgagor judgment-debtor 
was still liable to pay the debt a fresh 
period of limitation has arisen. That 
fresh period upon the wide language of 
the section, must be held to have accrued 
to the benefit of the judgment-debtor. 
There is nothing in the section to suggest 
that it accrues to the detriment of the 
payor only. The case of Chandra Kumar 
Dhar v. Ramdiii Poddar (9) was a case 
of acknowledgment and not of payment. 

I am accordingly of opinion that the 
decree was not barred and the order of 
the learned Subordinate Judge is correct. 
The appeal, in my opinion, fails and 
must be dismissed with costs hearing-fee 
being assessed at two guineas. 

Greaves. J.— I agree. 

Appeal dismissed. 


(9) [luiaj 15 0. L. J. 361 = 13 I, C. 702 = 16 
0. W. N. 498, 
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B. B. Ghose and Panton, JJ. 

Muktakeshi Pal —Decree-holder—AiJ- 
pellant. 

v. 

Ramani Moha7i Bhattacharya and 
ethers — Judgment-debtors—Respondents. 

Appeal No. 447 of 1924, Decided on 
2nd February 1926, from an order of the 
Addl. Dist. J., Tipperah, D/- 1st Decem¬ 
ber 1924. 

Transfer of Property Act, S. 60 —S 2 )Uttingup 
—Mortgagee reUnguiihing his claim on a por' 
tion cannot throw loUole burden on remainder — 
Mortgage. 

Mortgagee after reliuquishiug his claim on a 
portion of the mortgaged property cannot throw 
the whole burden of the mortgaged debt on the 
remainder of the property : 40 Mad. 9C8, not 
Poll. \\ C.L. J. 337, Foil, i [195, C, 2] 

Birendra Chandra Das —for Appel¬ 
lant. 

Sasadhar Roy —for Respondents. 

Judgment. —Tlie sole question that 
arises in this appeal is whether the mort¬ 
gagee, after relinquishing his claim on a 
portion of the mortgaged property, can 
throw the whole burden of the mort¬ 
gaged debt on the remainder of the i)ro- 
perty. The learned Judge has held that 
he cannot. It is contended on behalf of 
the appellant that the mortgagee is en¬ 
titled to pursue his remedy for the entire 
mortgaged property. What happened 
in this case was that the mortgagee did 
not desire to proceed against certain 
portions of frho mortgaged properties 
which were purcliascd by her husband 
and her husband’s brother at sales by 
which only the equity of redemption 
passed to them. 

The only relevant authority that has 
been cited in favour of the contention of 
the appellant is tliat of tlie Full Bench 
case of Perunial Pillai v. Ttavian Chotty 
(1) in which the Madras Court differed 
from the decisions of this Court bolding 
a contrary view upon their construction 
of the provisions of the Transfer of Pro¬ 
perty Act. We are, however, bound by 
the series of decisions of this Court com¬ 
mencing with Surjii'am Marwari v. 
Barhamdeo Persad (2) in which it has 
been invariably held that the rule which 
ha s been adopted by the District Judge 
“( 1 ) [1917] 40 Mad. 9G8=G L. W. 450=33 M 

L. J. 211=42 I. C. 352=(1017) M. W. 

752 (P. B.). 

(2) [1905] 1 C. h. 3. 337. 


Muktakeshi v. Rimani Mohan 
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in this case is tbs equitable rule to 
follow in such cases. The appeal, there¬ 
fore, must be dismissed as regards this 
contention raised before us. 

Anobhsr contention was raised that 
one of the mortgagors has become in¬ 
solvent and his interest has vested in a 
Receiver and he cannot raise any objec¬ 
tion to the execution of the decree. This 
question need nob be decided as there is 
another person who has obtained the 
equity of redemption in the properties 
which are sought to be sold by transfer 
from the mortgagors and at her instance 
the question may be gone into. 

On these grounds the appeal must be 
dismissed with costs. We assess the 
hearing fee at three gold mohurs. 

Appeal dismissed. 
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Cuming and Gregory, JJ. 

Gopal Krishna Saha and others — 
Accused—Petitioners. 


V. 

2ilati Lal Singh —Complainant—Oppo¬ 
site Party. 

Criminal Revision No. 763 of 1926, 
Decided on 25th November 1926, from 
an order of the Dy. Mag., Barisal, D/- 7th 
June 1926. 

Criminal P. C., S. 2i2—Omission to comply 
with provisions of S. 242 is not an irregularity 
etirahle under S, 537. 

The omission to state to the accused the 
particulars of the offence with which he is charged 
when he appears or is brought before the Court is 
an omission to comply with an express provision 
of the Code as to the mode cf trial, and is more 
than a mere irregularity and cannot be cured by 
S. 537 ; 25 Afad. 61 (P.‘C.). on. ^ . 

[P, 193, 0. 2 ; P. 197, 0. 1] 

S. K. Sen and Sures Chandra Taluq- 

dar —for Petitioners. 

N. Sen and Asita Banjan Ghose—loT 

Opposite Party. 

Cuming, J.—The Rule which was 
granted by my learned brothers Rankin 
and Mukerji, JJ-.. ^a-s argued before us 

on four grounds: ^ 

(1) That the provisions of S. 242 were 

not complied with. 

(2) That no charge was drawn up and 
so accused was prejudiced in his defence 
as the case was treated as a warrant 
case. 


(3) The provisions of S. 360 were not 
co nplied with. 

(4) An order under S. 522 was passed 
without notice to accused. 

I propose to deal first of all with the 
first ground. The first point to be 
decided is what was the procedure 
followed by the Magistrate. Did he treat 
the case as a summons case or a warrant 
case. This is not easy to determine. 
Admittedly the Magistrate did not apply 
the provisions of S. 242 and so it may be 
argued he treated the case as a warrant 


case. 

But he also drew up no formal charge 
from which it might be inferred that he 
dealt with the case as a summons case. 
An examination of the record, however, 
would show that the two sections under 
which summons was issued against the 
accused are summons cases and from this 
I think we must hold that the case was 
treated as a summons case. That being 
so, the provisions applicable to a 
summons case would apply. These will 
be found in Chap. 20 of the Code of 
Criminal Procedure. S. 242, which is 
one of the sections contained in the 
chapter, provides that 

when the accused appears or is brought before 
the Magistrate, the particulars of the oSence of 
which he is accused shall be stated to him and 
he shall be asked if he has any cause to show 
why he should not be convicted; but it shall not 
be necessary to frame a formal charge. 

Admittedly this was not done and thei 
first question to be determined is whether 
this omission is an illegality or merely! 
an irregularity curable by S. 537. Idi 
the well-known ease of Subhramania 

Aiyar v. King-Emperor (1), the Privy 
Council held that the disobedience to an 
express provision as to a mode of trial 
cannot be regarded as a mere irregularity. 
Such a disregard is obviously then an 
illegality. 

The question then to be decided is 
whether the omission to state to the 
accused the particulars of the offence 
with which he is charged is an omission 
to comply with an express provision of 
the Code as to the mode of trial. It 
seems to me that it is. That being so, 
the whole trial is vitiated. The finding 
and sentence mu'st therefore bs set aside 
and the accused persons be ordered to be 
re-tried. The order under S. 522, Criminal 

(1) [1901] 25 Mad. 61=28 I. A. 257=11 M. h. 

J. 233 (P. C.). 


1927 Nasib Au V. Wajed Aiji (3uhi*a\vaii*d*>’, J.) Cilculta 197 

p. 0., mnsb also bs sab ^ida. The fine, if effecting, ereating or making the gift, but a 

mere piece of evidence and does net require regis' 


paid, will ba refunded. 

Gregory, J. —I agree that the omission 
to comply with the provisions of S. 242 
is more than a mare irregularity in 
procedure. The first step in a summons 
case is to take the plea of the accused 
which has to be carefully recorded. The 
Magistrate then decides whether he will 
proceed under S. 243 or S. 244.. S.^ 243 
empowers the Magistrate to convict on 
an admission, while S. 244 provides that 
if the offence is not admitted, the evi¬ 
dence for the prosecution shall be taken. 
It is apparent, then, that as the plea of 
the accused cannot be taken unless (under 
the provisions of S. 242) the particulars 
of the offence are first stated to him and 
he is asked why he should nob be con¬ 
victed, the procedure under that section, 
which is laid down in express terms, is a 
material and inseparable part of the 
procedure in the trial of a summons 
case. 

I agree that the Rule must be made 
absolute. 

Rule made alsolute. 
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StlHRAWARDY A^'D GraHA^I, JJ, 

Nasih’Ali —Defendant 1—Appellant. 

v. 

Wajed Ali —Plaintiff—Respondent. 

Appeal No. 801 of 1924, Decided on 
14th July 1926, from the appellate de¬ 
cree of the Offg. Sub-J., Sylhofc, D/- 8th 
January 1924, 

(a) Mdhomedan Law — Glft^EsaendaU are 
declarallon, aceeptawe and delivery of possession 
written inetrument is not one creating gift 
a mere evidence not requiring registration— 
Registration Act, 8. 17, ‘ 

The es^ntialfl of a gifb under the llahomedau 
Law are sf declaration of hebaby the donor an 
acceptance, express or implied, of the gift by the 
donee, and delivery of possession of the property, 
the BubJeot*matter of the gift, according to its 
nature. A simple gift can only be made by 
going through the above formalitiee and no 
written instrument is required: 88 Aff. 627 
<P. C,), Bel on. [P, 209, 0. 2] 

The position under the Mabomedan Iaw is this 
ihat a gift, in order to be valid, must be made 
In aooordanoe with the forms stated above; and 
eteii if It is evidenced by writing, unless all the 
•Mfntial forms are observed, it is not valid ae- 
‘Moording to law. This bsing so, a deed of gift 

a Hshomadanli not the iQatrn> 


tratiou within the meauiug of S. 17, Registration 
Act. [P. 209, C. 2] 

Hemendra Kumar Das for—Appel¬ 
lant. 

Satyendra Kisliore Ghose for—Res¬ 
pondent. 

Suhrawardy, J. —The plaintiff-res¬ 
pondent brought the present suit for 
khas possession basing his title upon a 
gifb by the adnSitbed owner of the pro¬ 
perty, Ebim Meah, in favour of the plain¬ 
tiff’s vendors. The defendant denied the 
gift and claimed title under purchase 
from some of the heirs of Etim. The 
trial Court, on the evidence, found that 
the gift was not proved and dismissed 
the plaintiff’s suit. On appeal the learned 
Subordinate Judge found upon the evi¬ 
dence on the record that the oral gift 
coupled with delivery of possession as 
alleged by the plaintiff, was satisfactorily 
proved and made a decree in his favour. 
This gift was made by Etim Miah on the 
ovo of his departure for Mecca, where he 
subsequently died. The donees wore the 
daughter’s son of Etim. They were 
fatherless and were brought uiifrom their 
childhood by him. Etim had a son to 
inherit his properties : and liefore he left 
for Mecca he made a gift of some of his 
properties in favour of his grandsons. 
About that time Etim also executed a 
deed of gifb in favour of his grandsons, 
vi;!., on the day before his departure ; 
but for some reason or other it was not 
registered. The learned Subordinate 
Judge is of opinion that the gift was 
complete as soon as there was delivery of 
l^ossession by Etim and that the un¬ 
registered deed of gift should be left out 
of consideration as it could not he received 
in evidence under S. 49 of the Regis¬ 
tration Act. I think that the view taken 
by the lower appellate Court is substan¬ 
tially correct and in perfect accord with 
the Mabomedan Law. 

It is argued before us on behalf of the 
appellant that the deed of gifb, not being 
registered under the Registration Act, is 
not adrai^ible in evidence and no other 
evidence of the fact of the gift can be ad¬ 
mitted under S. 92 of the Evidence Act. 
This argument is based upon the falla¬ 
cious assumption that the gift was created 
by the deed. Under S. 123 of the Trans¬ 
fer of Property Act a gift must be made 
by an attested, registesed instrument. 
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But section is not applicable to 

;^^ahomeclans. That being so, the law 
that wo have to follow in the present 
case is tho ]\rahoEnedan Law. The 
essentials of a gift under the Mahomedan 
Law arc a declaration of hela by the 
donor, an acceptance, express or implied, 
of the gift l)y tlie donee, and delivery of 
possession of the property, the subject- 
matter of the gift, according to its nature. 
A simple gift can only be made by going 
through tho above formalities and no 
written instrument is required. In fact 
no writing is necessary to validate a gift; 
and if a gift is made by a written instru¬ 
ment witliout delivery of posession, it is 
invalid in law : see the case of Sudik 
Husain Khan v. Ilashim Ali Khan and 
others (1). The position under the 
Mahomedan Law is this : that a gift in 
order to he valid must be made in-accor¬ 
dance with the forms stated above ; and 
even if it is evidenced by writing, unless 
all the essential forms are observed, it is 
not valid according to law. That being 
so, a deed of gift executed by a Maho¬ 
medan is not the instrument effecting, 
creating or making the gift but a mere 
piece of evidence. It may so happen 
after a lapse of time that the evidence 
of the observance of the above forms 
might not be forthcoming, so it is some¬ 
times thought prudent to reduce the fact 
that a gift has been made into writing. 
Such writing is not a document of 
title but is a piece of evidence. 

The law with regard to the gift being 
complete by declaration and delivery of 
possession is so clear that in a case before 
their Lordships of'the Judicial Committee 
[Kamarunnissa Bibi v. Hussaini Bihi 
(2)], where a gift was said to have been 
made in lieu of dower, their Lordships 
held that the requisite forms having been 
observed it was not necessary to enquire 
whether there was any consideration for 
the gift or whether there was any dower 
due. The case of Karani llahi v. 
S/mr/wdeZm (3) is similar in principle to 
the present case. There also a deed 
relating to the gift was executed. The 
learned Judge held that if tho gift was 
valid under the Mahomedan Law it was 
none the less valid because there was a 

(1) [1916] 38 All. 627=3G I. C. 104=431. A. 

212 (P. 0.). 

(2) [1880 3 All. 266=4 Sar. 185 (P. C.). 

(8) 1916] 38 All. 212=35 I. C. 14=14 A. L. 

J. 119. 


deed of gift which, owing to some defectj 
was invalid under S. 123, Transfer of 
Property Act, and could not be used in 
evidence. 

The next question that calls for con¬ 
sideration is whether a document like 
the present one executed by a Mahomedan 
donor after he made a gift to show that 
he had made it in favour of the donee is 
compulsorily registrable under the Regis¬ 
tration Act. Under S. 17 of the Regis¬ 
tration Act an instrument of gift must 
be registered. By the expression ‘instru¬ 
ment of gift of immovable property’ I 
understand an instrument or deed which 
creates, makes or completes the * gift, 
thereby transferring the ownership of 
the property from the executant to the 
person in whose favour it is executed. In 
order to affect the immovable property, 
the document must he a document of 
transfer ; and if it is a document of 
transfer it must be registered under the 
provisions of the Registration Act. 

The present document does not affect 
immovable property. It does not trans¬ 
fer the immovable property from the 
donor to the donee. It only affords 
evidence of the fact that the donor has 
observed tho formalities under _ the 
Mahomedan Law in making the gift ta 
the donee. I am prepared to go so far 
as to hold that a document like the 
present one is not compulsorily regis¬ 
trable under the Registration Act, or the 
Registration Act does not apply to a so- 
called deed of gift executed by a Maho¬ 
medan. But for purposes of the present 
case it is not necessary to go so far be¬ 
cause I hold that this document is only a 
piece of evidence, and conceding that 
it should have been registered, the effect 
of its non-registration is to make it in¬ 
admissible in evidence under S. 49 of the 
Registration Act. Apart from this piece 
of evidence the lower Court has found 
upon oral evidence on the record that a 
valid gift was made by Etim in favour 
of his grandsons Monohar and Habijalh 
the plaintiff’s vendors. This being the 
principal issue in the case, and it being 
decided against the appellant, the appeal 
must fail. It is argued that some other 
issues were raised at the trial in the first 
Court, but they have not been decided 
by the lower appellate Court. Though 
these issues were decided against th& 
appellant by the trial Court there was 
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no cross-appeal and the judgment does 
nob show that they were raised in the 
lower appellate Court. 

The appeal is dismissed with costs. 
Graham, J. —I agree. 

Appeal dismissed. 
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Rankin and Duval, JJ. 

King-Emperor 


V. 

Monmotha Nath Milter and others — 

Accused. 

Criminal Reference No, 214 of 1926, 
and Cri. Rev. No. 846 of 1926, Decided 
on 25bh August 1926, made by the 5th 
Addlt S. J., 24-Pergannah8, D/-16th 
August 1926. 

{a) Criminal P. C., S. 282—S. 282 gives dis¬ 
cretion either postpone trial or discharge 
Jury. 

There is a discretion in the Judge whether to 
postpone the trial to a date on which the juror 
should be able to attend or to discharge the jury 
or have another jury, li a juror is going to be 
able to attend in a very short time, it is a wrong 
ezeicise of discretion to discharge the jury, 

[P 200, 0 1] 

(6; Criminal trial—Sessions Case — Withdra¬ 
wal of charges triable by Sessions—Comndlment 
should not be set aside in respect of charges not 
triable by Sessions. 


After the accused have been committed to the 
Sessions—a perfectly good commitment—the fact 
that graver chargee triable by the Sessions have 
been withdrawn is no reason at all why the 
commitment order should be set aside in respect 
of the charges triable by a Magistrate and the 
accused’s right to a trial by jury should be taken 
away from them without their consent. 

[V 200, C 1] 

(c) Criminal trial—Jury trial—Jury dis¬ 
charged for a long time should not be resum¬ 
moned but for strong reasons. 


It would require very strong clrcumstancj 
indeed to pass an order for the re-summoning < 
a jury that have been discharged and have bee 
at large for a long time. [P 200. G S 


B. L. Milter, Kundkar and Nagendra 
Nath Banerjee —for the Crown. 


N.C.Sen, Probodh Chandra Chatterjee, 
Babindra Nath Ghose, Bireshwar Chat- 
terje^ Langford James, A, 0. Muksrjee, 
Kiraw Kumar Bhuitacharji and Indu 
Bhusan Ohose — for Accused. 


Rankin, J. —There are two matter£ 
before ue. One is a Reference by the 
learned 6fch Additional Sessions Judge ol 
SirPergannabs. It appears that the 
iMTiied Judge was trying a case in whioli 



all tbe seven accused were charged under 
S. 147 and also under S. Jj02 read wit?h 
S. 149 of the Indian Penal Code ; but, 
in addition, three of them were also 
charged under Ss. 326, 325 and 323. 

The case had been committed for trial. 
I may say at once that it does nob appear 
to me that there was any illegality about 
the order of commitment. The comnoit- 
ting Magistrate in his order has quite 
properly dealt with the question whe¬ 
ther the accused should be committed 
for trial on a charge under S. 302 read 
with S. 149. In these circumstances his 
order of committal was perfectly good. 

The case began on the 4th of August 
and it was tried on the 4th, 5th, 6th, 7th 
and the 9th of August. Then, on the 
lOth a juror fell ill. On the 11th he was 
absent and the case was adjourned to the 
l6fch. As a matter of fact, on the 16th 
this particular juror was present, but 
another juror was ill and sent a medical 
certificate. Apparently by tbe medical 
certificate, if carefully scrutinized, it 
would have been discovered that another 
four days’ time might have sufficed to 
get that juror’s attendance- However, 
the learned Judge, after discussing the 
question, whether to fix the case for the 
13th of September or a subsequent day, 
finally made up his mind to discharge 
the jury and be discharged the jury. 
Having discharged the jury the next step 
that took place before Inm was that the 
prosecution appeared before him and 
withdrew the charges under S. 302 read 
with S. 149 against all the accused. 
Those charges having been got rid of, the 
learned Judge has referred the matter to 
this Court for an order that the remain¬ 
ing charges, that is to say, of rioting and 
hurt against the accused should be sent 
to be tried before a Magistrate ; in other 
words, that the order of committal to the 
Sessions Court should be set aside. 

Taking these matters in their chrono¬ 
logical order, the first thing to bo decided 
is whether or not the order discharging 
tbe jury was a good order. In my opi¬ 
nion, it was a perfectly good order. If 
one looks at S. 282 which deals with 
this matter, it says this : 

If any juror, from any sufficient cause, is pre¬ 
vented from attendiug throughout the trial. 

■Whether a jurior is prevented from at¬ 
tending throughout the trial depends, 
among other things, on the days during 
which the trial is going to take place- lo 
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this particular case the question was 
whether or not an adjournment should be 
given for a certain length of time. No 
adjournment was given, so the juror who 
was ill was prevented from attending 
throughout the trial. However much 
the language of S. 282 may be scrutin¬ 
ized, it is abundantly evident that in 
such a case there is a discretion in the 
learned Judge whether to postpone the 
trial to a date on which the juror should 
i)e able to attend or to discharge the jury 
or have another jury. If a juror is going 
to be able to attend in a very short time, 
it is a wrong exercise of discretion to 
discharge the jury. In this particular 
case, taking one thing with another, the 
learned Judge thought that he was not 
likely to be able to get on with this case 
until the lapse of a good many more 
days ; and, taking the circumstances as a 
whole, he elected to discharge the jury. 
In view of the fact that a good deal of 
evidence had been taken before the jury 
it may 1)6 that he exercised his discre¬ 
tion in a manner which was a little hard 
upon the accused. It may be that some 
day early in September, if it could have 
been managed, would have been quite a 
suitable day for going on wdth the trial ; 
but tlie learned Judge did not think so. 
The result is that the order in this case 
discharging the jury is one with which 
it would, in my opinion, be quite impro¬ 
per for us to interfere. 

Then the question whether since the 
charges under S. £02 read with S. 149 
have gone, this Court should make an 
order that the remaining part of the case 
should be tried before a Magistrate and 
should set aside the commitment. On 
that I am very clear indeed that such an 
order would be entirely wrong. I will 
not here discuss the question whether 
the power of reference given by the Code 
embraces this particular reference which 
has been made; but dealing with the 
merits of the matter it does seem to me 
that after the accused have been com¬ 
mitted to the Sessions—a perfectly good 
commitment—the fact that graver charges 
have been withdrawn is no reason at all 
why the commitment order should be set 
aside and the accused’s right to a trial 
by jury should be taken away from them 
without their consent. In my judgment 
it would be wholly wrong to do anyth'ng 
of tl at sort, and the correct course is 
that this case must go back for trial in 
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the ordinary course as regards the re¬ 
maining charges by the Sessions Judge 
and a jury. 

As it is desirable to give a ruling on 
the matter, we think it right to say that 
as the accused persons by their counsel 
appear to desire that they should have a 
jury of the same number as the jury by 
whom they were being previously tried, 
we give a direction that in this case the 
re-trial shall take place before a jury of 
nine persons. 

With reference to the question, whe¬ 
ther, had we thought that the discharge 
of the jury was illegal, we would have 
ordered a re-summoning of the old jury, 
I only desire to say for myself that it 
would require very strong circumstances 
indeed to make me give an order for the 
re-summoning of a jury that have'been 
at large since the 16th of August. Tak¬ 
ing one thing with another, it 'would 
require some little further time before 
the case possibly could be re*started and 
I quite agree with the learned Advocate- 
General that it would be improper and 
inconvenient for persons to be re-sum¬ 
moned who have been released from 
their oath as jurors by an order of dis¬ 
charge and who, therefore, have been 
perfectly entitled in the interim to dis¬ 
cuss the matter either wdth their friends 
or with the accused or with anybody 
they like. Such an order as that, I hope, 
will never be made by this Court except 
in very exceptional circumstances. 

For these reasons, the Reference of the 
learned Sessions Judge will not be ac¬ 
cepted and for the same reasons the Rule 
which was granted at the instance of the 
accused persons will be discharged sub¬ 
ject to the order which we havo made 
as regards the jury of nine persons. 

Let the record be sent down at once. 

Duval, J. —I agree. 

Reference not accepted. 
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Rankin and Duval, JJ. 

Isii Sheikh —Accused—Appellant. 

V. 

King^Einperor —Opposite Party. 

Criminal Appeal No. 292 of 1926, Deci 
ded on 17th August 1926. 
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(a) Criminal P.C., Ss. 236 and 2^7—Trial on 


charge under S. 366, Indian Penal Code, for kid- 
napping—Conviction for abduction under same 
section is had. 

Where the accused was charged with the 
offence of kidnapping only, and the Judge left it 
to the jury to convict the accused cf the offence 
of abduction under the same section, namelv 
366, Indian Penal Code. 

Held : that notice of the charge of kidnapping 
is not a fair, proper or sufficient notice of the 
charge of abduction, [p 201 C 2] 

(6) Criminal P. C., S. 207—Putting before 
fury matters not on record and those prejudicial 
to accused is misdirection. 

It is a misdirection to put before the jury mat¬ 
ters which are not on the record and matters pre¬ 
judicial, at all events, on a certain view, to the 
accused. [p 201 C 2] 

• (c) Criminal P.C.,S. 207Summing up— 
Putting contested matters to jury is inappro¬ 
priate. 

Where the Judge found the facts for himsel^ 
and put the contested matters of fact to the 
3^*7. [P 202 C 2] 

Held : that it is ‘net at all appropriate in the 
summing up of a Judge. 

Debendra Navain Bhatiacliarje$ —fox* 
Appellant, 

Khondkar —fox* the Crown. 

Rankin, J.— In this case the accused 
•who goes by the name Yusuf has been 
found guilty under S. 366, Indian Penal 
Code, of having on the 26th February 
1925 taken part in an occurrence with 
reference to a girl called Pipuljan who 
seems to have been about 14 years of age 
and who had been married for some 
two years. There was also a charge 
under S. 323, Indian Penal Code. The 
prosecution story is that the girl 
■with her husband’s permission had gone 
to pay a visit to her mother and 
brothers who wei'e living in the house 
that had been her father’s. The girl’s 
husband lived in the same village, and it 
is said that as the mother of the girl and 
the younger brother were all sleeping in 
the same room at midnight, the accused 
with other persons came in, seized the 
«irl. took her outside in the yard and 
made off with her ; that she was taken 
•from one place to another and was 
ravished and that she came back on the 
8th March, the elder brother Daga hav- 
iqg on the 8rd March in the meantime 
filed a complaint as to the incident. It 
appears that the prosecution was at first 
« private prosecution, but the Magistrate 
on the 17th March ordered the police to 
; make an investigation and the prosecu- 
litdOQ was a police prosecution afterwards. 


It may be said that the girl was exami' 
ned by a doctor on the 23rd March. He 
discovered certain scratches on her per¬ 
son and he estimated them to be some 10 
or 12 days old. 

Now the charge on which the accused 
was tried was a chai’ge of kidnapping. It 
was brought against Yusuf and two 
others, reliance being placed on S. 34 of the 
Code. It ran thus : That you in further¬ 
ance of the common intention of all kid¬ 
napped Pipuljan Bibi for her defilment. 
An objection to the charge has been 
taken that it did not specifically men¬ 
tion the name of the guardian from 
whose keeping she was taken. It is not 
necessary for me to make any pi-onounce* 
ment as to that mattei*, but there are 
three objections taken to this trial, all of 
which appear to me to be good. 

The first is that although the accused' 
was charged with the offence of kidnap-l 
ping only, the learned Judge left it to 
the jury to ccnvict the accused of the' 
offence of abduction under the same sec¬ 
tion, namely, 366 Indian Penal Code, 
When the matter is looked at carefully it 
appears that in order to prove the offence 
of kidnapping the prosecution have to 
show that the girl was taken away or en¬ 
ticed and in that case it might well he 
that the accused person would rely upon 
the fact that the guardianship could not 
be made out against him. As regards the 
chai’ge of abduction, howevei*, that is, the 
charge of taking the girl by force or by 
deceitful means it seems to me that 
notice of the charge of kidnapping is not 
a fair, proper or sufficient notice of the 
charge of abduction. That it has in the 
present case prejudiced the accused is a 
matter as to which there may be some 
room for difference of opinion. But I 
find it very diffculfc to hold that the 
learned Judge should, without taking 
pi'oper steps to add an additional charge 
and taking the usual course consequent 
upon such action, leave to the jury,'as he 
has done, the question of abduction as 
distinct from kidnapping. 

The second matter which impresses me 
as a valid objection to the trial is that, 
the learned Judge put before the jury! 
matters which are not on the record and! 
matters prejudicial, at all ^events, on a! 
certain view, to the accused. The learn-l 
ed Judge put it to the jury that there 
was evidence that after the girl returned 
she was taken by her husband and made 
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over to the accused at the accused s 
house and the husband had received from 
the accused presents in consideration 
thereof. Mr, Khondkar for the Grown 
does not contest that \Yhat the learned 
.Judge put to the jury is not borne out 
by the record as we find it. But he sug¬ 
gests that in view of the fact that the 
defence set up, among other things, 
that the accused might have done the 
acts alleged with the husband’s consent, 
the Judge’s action in putting these 
statements to the jury could not have 
prejudiced the accused. I am entirely 
against that contention. In this 
case the outstanding fact was that the 
prosecution was not by the husband— 
prima facie that was an important point 
for the defence, because unless the hus¬ 
band was satisfied that the accused was 
guilty the prosecution case would be dis¬ 
tinctly weakened—the accused being able 
to say that this is a charge brought 
against me by the mother and the 
brothers and the husband does not even 
take part in bringing it. The way in 
which the learned Judge has put it to 
the jury is that the husband has been 
won over to the side of the accused. 
That may very well be true in this case. 
I express no opinion whatever as to that. 
But it ought to have been left properly 
and fairly to the jury; and for the learned 
Judge to put before the jury on that 
point that there was evidence of the girl 
being made over by the husband to the 
accused and of the husband getting pres¬ 
ents from the accused is a most material 
misdirection. 

The last ground of objection to the 
trial with which I shall deal is one 
which has to be expressed somewhat 
more generally. But the objection broadly 
comes to this : that the charge is not really 
a fair charge. It puts various matters 
whicli might quite well have been put 
fairly in a fashion which leaves to the 
jury at all events broad hints that the 
case for the defence as regards these par¬ 
ticular matters requires but little con¬ 
sideration. The passages in which the 
learned Judge drives much too hard in 
favour of the prosecution are fairly 
numerous. It is quite true that he told 
the jury at the commencement of the 
charge; “You are the sole judge of fact 
and not bound by any opinion I might 
express,” but that statement at the com¬ 
mencement is entirely overshadowed 


by the character of the charge which 
the learned Judge proceeded to deliver. 
He says : 

This much in any case mxy be accepted, that 
there was a hue-and-cry on the night of occur¬ 
rence drawing these persons to Daga’s house. 

He says with regard to the husband : 

Curiously however, the husband is as indiffer¬ 
ent as anything. This is very suspicious. Is 
not this situation consistent with the suggestion 
that he had been gained over by the accused ? 

He says again : 

Any reasonable suggestion of any ill-will on. 
her part or on the part of her mother and 
brothers 7 Is not the accused a relation of 
these people and does not the statement of the 
woman that her husband had afterwards even' 
kept her in the accused’s house after accepting, 
presents from him speak volumes ? 

Again : 

Do you not think that the girl’s story is cor¬ 
roborated in broad particulars ? The evidence- 
of the medical officer has been read to you and 
I need not tell you what it shows. The defence 
made much of the fact that no complaint was. 
made by the brothers. The sister had been 
carried away and kept concealed frem place to> 
place till many days afterwards and as such was 
not responsible for her brothers’ acts and omis¬ 
sions. 

The learned Judge in that; passage 
failed to notice that the question was 
not whether the girl was responsible for 
her brothers’ acts, but whether the con¬ 
duct of the brothers tended to show that 
the story of the brothers and of the 
prosecution was improbable or untrue.. 
He says again that there is no iota of 
evidence to indicate malice of the family 
against the accused. He states with re¬ 
ference to one matter that the girl was 
under a wrong impression in the cir¬ 
cumstance that it was the younger 
brother who followed. He should have 
left it to the jury to say what the truth 
was and who it was that they thought, 
followed. He described the mother and 
the brother as discrepant in trifling, 
matters. The question to the jury ought 
fairly to have been put as to what was- 
the discrepancy and whether it was- 
trifling or not. Speaking generallyi it- 
cannot be said on this charge as was 
once said of the summing up of a. 
learned Judge in England that he found 
the facts for himself and left the law to* 
the jury. The learned Judge in this case 
has directed the jury on matters of law 
with great care, but he has to an extent, 
which is very noticeable, found the facts 
for himself and put the contested matters 
of fact to the jury in a manner which is 
not at all appropriate in the summing, 
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up of a Judge to the jury in trying an 
accused. 

For these reasons it seems to me that 
the conviction and the sentence cannot 
be allowed to stand and we must set 
them aside. It remains now to consider 
whether it is proper to order the accused 
to be re-tried. Having regard to 
the circumstances of the case it seems to 
be necessary in this case that the matter 
should not be allowed to stop where it 
is. In my judgment the correct course 
is to direct a re-trial. The trial will 
take place before the Sessions Judge or the 
Additional Sessions Judge. The fine, if 
paid, will be refunded. The accused will 
continue on bail to the satisfaction of the 
District Magistrate unless the Sessions 
Judge thinks fit to order otherwise. 

Ditval, J. —I agree. 

Rc*trial ordered. 
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B. B. Ghose and Commiade, JJ, 

Syed Mahomed Maliha and others— 
Defendants—Appellants. 

^ V. 

Chowdhury Mahomed Ismail Khan and 
others —Plaintiffs—Respondents. 

Appeal No, 91 of 1925, Decided on 23rd 
July 1926, from the original decree of 
the Ist Sub-J., Bakargunj, D/‘ 10th June 
1923. 

(а) Civil P. C., Ss, 151 and 152— Amending of 
decree—Evidence ia not admiaalble to show that 
there is any arithmetical or clerical error in 
Judgment, 

^ No evidoncs is Admissibld as regards th© ques 
tion as to the matter on which a Court of law 
based its judgment in order to consider whether 
there is any arithmetical or clerical error in the 
judgment, apart from what is contained in the 
judgment itself. [p 206 C 2j 

(б) Civil P, C„ Sa, 151 and 152—Decree in 
accordance with Judgment cannot be amended 
toithouf the Judgment being amended—Mistake 
in Judgment can be corrected only by review or 
appeal. 

Where a decree ae originalljr drawn up is quite 
in Booordanoe with the judgment and there is 
nothing wrong in it, without the judgment Mng 
amended or set aside that decree cannot be 
amended or set aside by an indirect attack, and 
xHiy mliteka in the judgment oan only be 
^^ISiodid by appeal or review. [P 206 0 3j 


Sarat Chandra BasaJc, Mukund Bcliori/ 
Mullich and Dhireiidra Krishna Boy — 
for Appellants, 

Dwarka Nath Mitter, Siirendra Nath 
Gicha, Abiiiash Chandra Gaha and Bhit- 
pendra Nath Das —for Respondent^. 

Judgment. —This ia an appeal by the 
defendants and it arises out of a suit for 
partition. The judgment in the trial 
Court was delivered on June 27, 1916. 
The defendants had no ground of com¬ 
plaint against the decree which was 
drawn up in accordance with it. Their 
grievance is against the decree which was 
prepared by amending the decree as 
originally made on March 24, 1925. The 
circumstances which gave rise to the 
appeal are somewhat novel in our ex¬ 
perience. 

There is no dispute as regards the 
shares of the parties. The plaintiff is 
entitled to two-thirds share and the 
defendants are entitled to one-third share 
of the property. Two commissioner’s 
were appointed to effect a partition. 
Each of them appeared, previous to their 
being appointed as commissioners, as 
pleader for one of the parties. Tliese 
commissioners made a report, and after 
making elaborate enquiry they made a 
division of the properties in dispute, 
Their final report is dated the 17th June 
1916. The properties consisted of su- 
irerior rightes in certain mouzas and also 
tenures comprised within those mouzas 
and the joint properties were placed by the 
commissioners in five schedules, A, Band 
C, consisted of the superior interest in 
the mehals. Sehedide A was left joint 
by consent of ‘parties. Schedule B was 
allotted to the plaintiff and Schedule G to 
the defendants. Schedule D and Schedule 
K consisted of tenures. Schedule D was 
allotted to the plaintiff and it was 
arranged by consent of parties that plain¬ 
tiff’ would grant a lease of tenures to the 
defendants. Scliedule B w-as allotted to 
the defendants and it was similarly 
arranged by consent of parties that the 
defendants would execute a lease in 
favour of the plaintiff for those proper¬ 
ties. The scheme prepared by the 
commissioners has been stated in detail 
at page 30 of the paper-book in the com¬ 
missioners' report. 

The question that will arise for our 
decision in this appeal is with reference 
to the rent that is payable by one party 
to the other with reference to the lands 
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in Schedules D and E. W hat was done 
by the commissioners was tliat they set 
off the rent payable by the plaintiff to 
the defendant and they directed that the 
excess of the rent payable by the defen¬ 
dant to the plaintiff should be the only 
amount which the defendant should pay 
to the plaintiff. They fixed the amount 
at Rs. 413-11 as-4p. after taking into ac¬ 
count the rents payable on account of 
various items by the plaintiff to the 
defendants and by the defendants to the 
plaintiff and setting one off against the 
other. The matter then came before the 
Subordinate Judge who, by his judgment 
dated the 27th June 1926, modified the 
report of the commi^ioners as regards 
the amount of rent payable by the defen¬ 
dants to the plaintiff. The Subordinate 
Judge made certain calculations and 
came to the conclusion that the rent 
payable by the defendants to the plaintiff 
should be Rs. 129-2-0 in one kist in the 
month of Falgoon. W'ith this variation 
he affirmed the report of the commis¬ 
sioners and directed that final decree 
should be prepared according to his judg¬ 
ment—the report and the maps of the 
commissioners were to be made part of 
the decree. A decree was drawn up in 
accordance with the direction of the 
Subordinate Judge and it was signed by 
the Subordinate Judge on the Slst July 
1916. W^e are informed that from that 
date the defendants went on paying the 
rent fixed by the Subordinate Judge at 
the rate of Rs. 129-2-0 to the plaintiff. 

Then about 3^ years subsequent to the 
judgment of the-Subordinate Judge on 
the 19th January 1920 the plaintiff put 
in an application for amendment of the 
decree purporting to make the application 
under Ss. 151 and 152 of the Civil P. G. 
The Subordinate Judge then in office 
thereupon called for a report from his 
clerk who was in charge of the duty of 
preparing decrees. The clerk made two 
reports stating that the commissioners 
had made certain errors, and that is the 
matter which we shall have to consider. 
In the opinion of the clerk the error that 
the commissioners had made in their 
report, which had subsequently been 
acted upon by the Subordinate Judge in 
bis judgment was that they had put 
down the rent realizable with regard 
to certain properties according to the 
record of rights prepared with regard to 
those properties. But in setting down 


the rent realizable for those properties 
they had made a mistake. 

The plea of the defendants was that 
the commissioners did not set down the 
rent according to what was recorded in 
the record of rights. Their plea was that 
the plaintiff himself had submitted to the 
commissioners a khatian showing what 
were the actual realizations of the diffe¬ 
rent mehals and of various other pro¬ 
perties in question and the commis¬ 
sioners had either adopted the rents asl 
given in those khatians or they came to 
their own conclusion as to the rents 
which should be considered payable with 
regard to certain properties. This last 
has reference to the question as to the 
amount of rent payable for lands for 
which rent in kind is actually realized. 

The Subordinate Judge who, it may be 
stated in iJassing, w'as a different Sub¬ 
ordinate Judge from the Subordinate 
Judge who passed judgment in the case, 
held that the commissioners were the 
agents of the Gourt and that he had the 
power to correct those mistakes. He 
came to the conclusion that there were 
the mistakes as pointed out by the clerk 
whom he asked to make a report. Ap¬ 
parently, the clerk prepared his report 
from the schedule attached to the petition 
filed by the plaintiff for amendment of 
the decree because in one instance we 
find that a certain error appeared in the 
same shape in the petition as in the report 
of the clerk. However that may be, the 
order was made by the Subordinate 
Judge that the decree should be 
amended as reported by the clerk. 

The report of the clerk in the first 
instance was that the amount which 
the Subordinate Judge had decreed to be 
payable as rent by the defendants to 
the plain tiff" should be increased from 
Rs. 129-2-0 to Es. 346-13-6. Then the 
clerk made a further report and in that 
report he stated that the amount should 
be increased further, and in place of 
Rs. 129-2-0, as decreed by the Subordi¬ 
nate Judge, the amount should be Rs.-372. 
From this order of the Subordinate 
Judge accepting the report of the clerk 
the defendants moved this Gourt and 
some of our difficulties have been caused 
by the attitude the parties took at the 
hearing of the Rule in this Court. 

One should have thought that the 
defendants might have taken the plea 
that the judgment of the Subordinate”’ 
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Judge- wag nob based upon any arith¬ 
metical or clerical error, ani the decree 
was in accordance with the judgment. 
If there was any mistake in the judg¬ 
ment it could only be amended by way 
of review or appeal. But, unfortunately 
it seems, for certain unexplained reason,’ 
ithat was not the attitude that was taken 
on behalf of the defendants. It seems, 
on the other hand, their case also was 
that there had been some errors in 
calculating the price of paddy and rice 
agreed upon by the parties. But it is 
apparent that the contention of the 
defendant was that the commissioners 
proceeded upon the khatian and that 
of the plaintiff was that they did so 
upon the settlement record. The order 
of this Court was, as we undersand it, 
that if there was any clerical error in 
the decree that might be amended and 
if it was more than a clerical error that 
was not a question of amendment of the 
decree. Whatever that may be, by the 
ordering portion of the judgment, the 
case was sent down to the lower Court 
for the purpose of considering whether 
the report of the commissioners and the 
partition proceedings were based upon 
the settlement record, or upon the 
khatian agreed to between the parties 
and then to dispose of the application 
according to law. The case went back 
accordingly to the lower Court and the 
matter was heard by a third Subordinate 
Judge, Mr. Eajendra Lai Sadhu, and 
judgment delivered on the 22nd Feb¬ 
ruary 1922. 

It must be here stated that bo amend¬ 
ment of the decree was actually made 
under the previous order of the Sub¬ 
ordinate Judge dated the 6th December 
1920. Bofore the third Subordinate 
Jud^e oral evidence was adduced by 
both parties as to how the commissioners 
proceeded to make their report, whether 
basing it upon the record of rights or 
upon the khatian as presented before 
them by the plaintiff. The Subordinate 
Judge says that it was nob safe to decide 
the question on the oral evidence, but 
there were materials on the record to 
come to a correct conclusion. Here it 
must be stated that one of the commis¬ 
sioners who was originally a pleader 
for the plaintiff was dead at the time. 
The other commissioner who was a 
pleader for the defendants was alive and 
the regrettable thing is this: that be 


considered that it was not inconsistent 
with his position which he took as a 
commissioner to appear for the defen¬ 
dants as a pleader at the hearing of the 
matter before the Subordinate Judge. 
If evidence was admissible at all as 
regards the procedure adopted by the 
commissioners he would be a witness 
and the best witness with I'egard to the 
matter. But most unfortunately the 
pleader did not realize his position that 
he had acted in the matter in a quasi¬ 
judicial character, and he could nob pro¬ 
perly act as an advocate in the case. 
But, however, it seems that the Subordi¬ 
nate Judge himself did not point out the 
impropriety of the conduct of the 
pleader and he allowed him to appear 
as a pleader in the case, and that gentle¬ 
man pointed out to the Subordinate 
Judge -that long before the hearing in 
one of the reports by the two commis¬ 
sioners they had stated tliab they did 
not I’emember a certain matter as to 
what procedure they had adopted, and 
it was nob likely that he would remem¬ 
ber anything as to what was done in 
1916, at the tima when the matter was 
taken up before the Subordinate Judge 
in 1922. The learned advocate for the 
appellants asked us to call that gentle¬ 
man as a witness before us; even if we 
were incline! to do so it would be 
useless, as what ho did nob remember 
in 1922 he could not possibly remember 
in 1926, and it would nob be reasonable 
to ask him to remember things which 
happened ten years ago. That, however, 
is not a matter we need consider now. 

The next thing it that the Subordi¬ 
nate Judge on certain grounds held that 
the commissioners proceeded upon the 
record of rights. The first observation 
that we must make with regard to the 
procedure adopted in this case is that 
we cannot approve of the procedure tliat 
evidence should be taken as regards the 
question as to the matter on which a 
Court of law based its judgment in order 
to consider whether there is any 
arithmetical or clerical error in the 
judgment, apart from what is contained 
in the judgment itself. Hera it must be 
stated that it does not appear either in 
the report of the commissioners or in 
the judgment of the Subordinate Judge 
of June 1916 that the rent roll was given 
in accordance with what was recorded 
in the reeord of rights. It is contended 
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by the appellants that Mr. Satlhu was 
in eiiOL* in holding that the commis¬ 
sioners took the rents from the record 
of rights. (After discussing the evidence 
the judgment continued). The obvious 
inference, it seems to us from these pro¬ 
ceedings, is that although the record-of- 
rights might have been before the com¬ 
missioners, which, however, is not on the 
record as it ought to have been if it was 
taken in evidence by the commissioners, 
that they did not proceed entirely with 
reference either bo the record-of-rights or 
to the khatian. Then it appears, as we 
have already stated, that the plaintiff 
prepared these khatians and produced 
them before the commissioners evidently 
with the object that the actual rent real¬ 
ized should be taken from those papers. 
The plaintiff actually took the rent as 
fixed by the Subordinate Judge after 
consideration of the report in his judg¬ 
ment of June 1916 for about four years, 
and after a lapse of that period he pro¬ 
fessed to have discovered that the decree 
had been erroneously drawn up. This 
procedure suggests to us that the plain¬ 
tiff was advised by some person whose 
business it is to make profit out of the 
litigation of others to take the course he 
has taken, and owing to the unfortunate 
way the proceedings have dragged on the 
adviser has gob his reward. 

Then another thing happened, which 
we should not omit in mentioning : that 
after the judgment of Mr. Rajendra Lai 
Sadhu, the third Subordinate Judge, who 
bad dealt with this matter on the 22nd 
February 1922, there was another ap¬ 
plication before a fourth Subordinate 
Judge and his decision is dated the lOth 
of April 1923. The application before 
him was by both the parties. Defen¬ 
dants, of course, wanted to get rid of the 
effect of the decision of Mr. Sadhu and 
the plaintiff wanted something more, and 
by the decision of Mr. Upendra Nath 
Biswas in 1923 the plaintiff got some¬ 
thing more, because there was some in¬ 
consistency in the judgment of Mr. Sadhu 
under which he directed that the rent 
payable by the defendents to the plaintiff, 
which was fixed by the original judgment 
to be Rs. 129-2-0, should be increased to 
Rs. 2.52-11-8 ; while at the end of his 
judgment he said that the decree should 
be amended as indicated in the report of 
the execution clerk which was made in 
1920. Mr. Biswas, by his order, corrected 


this anomaly, agreeing with the rest of 
the judgment of Mr. Sadhu, and increased 
the amount of rent payable to the ff.e- 
fendants to Rs. 372. The plaintiff ap¬ 
peals from the decree as amended by that 
order. The intermediate orders of the 
Subordinate Judges were not given effect 
to, but the decree was amended on the 
24th March 1925 under the orders of 
Mr. Biswas. In our opinion the ground 
on which the Subordinate Judges other 
than the Subordinate Judge who deli¬ 
vered judgment in the suit held that 
there was an error in the decree cannot 
be sustained. The view taken by them 
that the commissioners had distributed 
the rent of the tenures with reference to 
the record-of-rights is baseless. More¬ 
over the report of the commissioners was 
considered and modified as regards the 
amount of rent payable by the defen¬ 
dants, by the Subordinate Judge in his 
judgment of June 1916. There was no 
arithmetical or clerical error in the judg¬ 
ment of the Subordinate Judge which 
might have been corrected under S. 151 
or S. 152 of the Civil P. 0. If there was 
any error, that error ought to have been 
corrected on appeal: or if there was any 
error apparent on the face of the reoorjj 
there might have been an application fo 
review of judgment under O. 47, R. 1 o^ 
the Civil P. 0. The Subordinate Judgef 
after consideration of the facts came to, 
the conclusion that the rent payable by 
the defendants was Rs. 129-2-0. The 
decree as originally drawn up was quite 
in accordance with the judgment andl 
there was nothing wrong in it. Without! 
the judgment being amended or set aside 
that decree could not liave been amended 
or set aside by an indirect attack. On 
behalf of the respondent it was urged 
that we might amend the judgment under 
those sections of the Civil P. 0., because 
some wrong has been done to his client. 
Thei'e is nothing in the judgment which 
comes within the purview of S. 151 or 
S. 152 of the Civil P. C. The proper re¬ 
medy, as already indicated, was by way 
of review or appeal against the judgment 
if there was anything wrong in it. 

The result, therefore, is that this 
appeal is allowed and the decree as 
amended must be set aside and it should 
be brought in accordance with the judg¬ 
ment delivered on the 27tli June 1916, 
The only alteration that seems necessary 
to be made is that those lines which have 
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been struck off in the decree a? originally 
framed in red ink should be reefcored and 
ifc musk be set forth that the defendants 
wouli} be liable to pay Rs. 129-2-0 as rent 
to the plaintiff. 

The appellants are entitled to their 
costs in this Court and in the lower 
Oourt. We assess the hearing fee at five 
hundred rupees. 

Appeal allowed. 


A. I. R. 1927 Calcutta 207 

GaEAVES AND MCJKERjr. JJ, 

Barimzija Gioraagini —Petitioner— 

Appellant. 

V. 

Betty Mahbert and o^/iers—Respon¬ 
dents. 

Appeal No. 66 of 1925, Decided on 14th 
July 1926, from the original decree of 
the Dist. J., Darjeeling, D/- 5th January 
1925. ^ 

(а) Minor—Decree against—Mother as gnar- 
dlan taking part in proceedings and doing 
nothing injurious—No formal order appointing 
her —Minors are properly represented. 

Wliere the mother of minors his taken part in 
the proceedings and has done nothing injurious 
to the interest of her sons: 

Held : that despite the absence of a formal 
order appointing her guardian ad litem on behalf 
of the infants, the infants are effectively represen¬ 
ted by her in ths proceeJings ; 33 Cal. 1021 
(P. C.), Ilel, on, [p 203 C 1] 

(б) Snccession A:t {ISG5), S. 100—There is 
broad distinction between cases of Wills and of 
intestacy in matter of citation. 

There is a broad distinction between cases of 
and cat938 of iotdst3fCy ia the m'ltt^r of 
citations ; for in the former cases the proof of a 
Will in a majority of eases acts prejudicially to 
tne legitimate rights of those who would in- 
uerife or be entitled to the properties in the 
absence of a Will, and omissioi to cite them is 
Iikelv to affect such rights of theirs in their 
ftbsenoo ; while in the latter cases such omission 
•nly affects their preferential right to administer 
or prevents them from objecting to the personnel 
of the administrator or to like matters and it is 
not until there is any mal-administration that 
they are really affected. [P 209 0 1] 

Act (1865), Ss. 234 and 199— 
Citalton should always issue to persons interested 
—fiffWA persons not complaining for omission to 
cite them—Omission does not call for revocation 
—Succession Act, 8. 199. 

Oitations should always issue to parties who 
are known to the Court to be interested or to 

olalm any interest iu the estate of the deceased. 

but where the parties themselves have not oo^ 
plained of the proceedings having taken place in 


their absanos, the omission to cite them does not 
call for revocation of the grant. [P 210 C 1 ] 

Sambhu N. Banerji, Bhiipendra Nath 
Das and Skyama Das Bhattacharjee —for 
Appellant. 

C. C. Biswas, Prafulla Chandra Chak- 
ravarti and Krishna Lai Banerji—ior 
Respondents. 

Mukerji, J .—This appeal has bean 
preferred from an order refusing to revoke 
a grant of letters of administration. One 
Mrs. Benjamin, a native Christian, died 
leaving three sisters, thro3 nieces by a 
predeceased sister, and two nephews and 
three nieces by a predeceased brother. 
Batty Mahbert who is one of the daughters 
of the predeceased sister obtained letters 
of administration from the District Judge 
on the 3rd January 1924 and she is the 
principal respondent in this appeal. 
Ranmaya Gaorangini alias Koili alias 
Rasidunnissa who is a sister of the said 
Mrs. Benjamin, on the 23vd July 1924, 
applied for revocation of the grant and 
her application being refused has pre¬ 
ferred this appeal. 

The application for revocation filed on 
the 23rd July 1924 was l)ased upon 
various grounds of which two only have 
been pressed in this appeal. The first 
of these grounds is to the effect that 
there were two minor sons of Rajman, 
the deceased brother of Mrs. Benjamin, 
named Dhan Bahadur and Harka Baha¬ 
dur, living under the guardianship of 
their mother, Hiramaya; but no guardian 
ad litem had been appointed in respect of 
the said minors and tho citation on Hira¬ 
maya that was issued by the Court was 
not sufliciont as she was not a properly 
constituted guardian competent to repre¬ 
sent the said minors. 

The second ground asserts tiiat Betty 
Mahbert in her affidavit of assets had 
fraudulently undervalued thorn l)y omit¬ 
ting to mention a S'lm of Re. 5U which 
stood to the credit of the deceased in tlie 
Forest Department and by not showing 
the valuation of a certain jote which 
belonged to the deceased. To those a 
third ground has been added, drawn from 
a petition filed on the 16th September 
1924 by the appellant when the revoca¬ 
tion proceedings were pending in the 
Court below by which she amended or 
supplemented her original petition for 
revocation. This ground is to the effect 
that there wore three daughters of Raj- 
man named Mankala, Karaalraaya and 
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Sibey, and that the grant had been made 
without issuing any citation on them. A 
fourth ground has also been urged com¬ 
plaining of the propriety of the order 
passed by the District Judge by which 
he rejected the appellant’s application 
for adjournment on the day that the case 
was heard and disposed of. 

I shall deal with this ground first. 
The application for revocation came on 
for hearing on the 5th January 1925. 
The appellant was absent on that day 
and on her behalf was filed a petition 
unsupported by any affidavit in which it 
was stated that a son of hers had died a 
few days before and she herself was ill. 
I am unable to say that the Judge was 
wrong in refusing to adjourn the case on 
a petition of this sorb. Moreover it is 
said here on behalf of the respondent 
Betty Mahbert that she had proved in 
some proceedings that were before this 
Court in connexion with the case that 
the statements in the aforesaid petition 
were not true, the appellant’s son 
having in fact died long before and that 
she herself was nob ill as was alleged. 
This argument of the respondent has nob 
been controverted in reply. This ground 
therefore has no substance. 

As regards the first ground what ap¬ 
pears upon the record is this. In a peti¬ 
tion filed on behalf of Betty Mahbert on 
the 1st September 1924 it was stated that 
the infants Dhan Bahadur and Harka 
Bahadur were away in Burma and their 
niother and next friend Hiramaya Guran- 
gini was living at Gayabari. The notices 
addressed to Hiramaya Gurangini as 
mother and next friend of the said infants 
were sent to her. It is complained that 
only a post card notice was sent, 'but it 
matters little that it was so ; for, in fact, 
she appeared in the proceedings and as 
such guardian. She appears to have 
taken part in the proceedings and put in 
a petition stating the shares which her 
sons would, according to her, be entitled 
to. She does not appear to have done 
anything injurious to the interest of her 
sons and nothing has been shown to us 
which may suggest that their interest 
was nob properly looked after. It must 
under the circumstances be held, despite 
the absence of a formal order appointing 
her guardian ad litem on behalf of the 
infants, that the infants were effectively 
irepresented by her in the proceedings j 


[Walian v. B^ake Behari .Pershad SingJi 
(1).] This ground accordingly must fail. 

As regards the second ground it is 
sufficient to state that it was completely 
traversed in the objection that was filed 
on behalf of Betty Mahbert on the 16th 
September 1924 and there is nothing on 
the record to substantiate the appellant’s 
assertion as to under-valuation. 

The third ground now remains to be 
considered. So far as this ground is con¬ 
cerned it is the brevity of the learned 
Judge’s order which has caused some 
difficulty. He has disposed of it in these 
words: 

Heard pleader. The only reason which can be 
coisidered ‘just cause’ is the failure to issue 
citations to the alleged sisters of the two minors. 
That objection was taken in the case and it ie 
not open 13 the same parties to raise the objec¬ 
tion. If those persons have any grievance, it is 
for them to appear and ask the Court for revo¬ 
cation. 

The respondent seeks to support the 
order by contending that the appellant 
had taken this objection in the proceed¬ 
ings for the grant, hot notwithstanding 
that no issue had been raised therein 
relating to this objection and that she 
cannot be heard in support of this objec¬ 
tion again as a ground for revocation of 
the grant. I am not prepared to attach 
much importance to this argument of the 
respondent. The appellant no doubt 
had brought this matter to the notice of 
the Court, but if in spite of that the 
daughters were not cited and letters we re 
granted, there is no rule of res judicata 
nor any similar rule that I know of that 
would preclude the appellant from put¬ 
ting forward this omission as a ground 
for revoking the grant. 

Tha respondent next urges that‘the 
fact that DO issue was raised on the point 
and there is no discussion of it in the 
order granting the letters suggests that 
this objection was not seriously pressed. 
There again I must ' differ; for I do 
not find any materials on which it may 
be definitely said that the objection was 
taken otherwise than bona fide. The 
respondent further urges that the said 
daughters were made parties to the revo¬ 
cation proceedings and to the present ap¬ 
peal and they have-not appeared till now^ 
and that this fact suggests that they are 
not interested in questioning the validity 
of the grant. That undoubtedly is so, 
but still the question has to be considered 

(1) [1903] 30 Cal. 1021=30 I.A..182=7 O.W.N. 

774=3 Sar. 512 (P.C.). 
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as to wheiihei'omission to cite necessary 
parties necessarily invalidates a grant 
and calls for its revocation. That the 
daughters of Eajman were necessary 
parties to whom citation ought to have 
issued is a position which cannot be 'dis¬ 
puted and indeed had not been disputed. 
For^the broad proposition that such an 
omission of itself invalidates a grant re¬ 
liance has been placed on behalf of the 
appellant on the decision in the case of 
Akhileswari Dasi v. Ilari Charan Mir- 
dha ( 2 ). 

On behalf of the respondents it has 
been urged that S. 250 of the Succession 
Act gives a discretion to the Judge in the 
matter of issuing citation, and the only 
case where such omission amounts to a 
just cause for revocation under S. 234 of 
the Act is a case of an omission to issue 
a citation such as is mentioned in 
S. 193 or S. 199 of the Act and is com¬ 
pulsory; and in support of this contention 
reliance has been placed upon the case 
oi Digambar Keskev Srotri v. Naiayan 
Vithal Aslitehar (3). This last-mentioned 
case, which related to a Will and 
was under the Probate and Adminis¬ 
tration Act, it is true, lays down a 
distinction between compulsory citations 
and discretionary citations on reference 
to 8- 16 and S. 69 of that Act; but I 
doubt very much whether the learned 
Judges intended to lay it down that it is 
only compulsory citations which would 
oome within III. (b) to S. 50 of the Act 
as has been contended for before us. The 
judgment in that case to my mind is not 
inconsistent with the view that they 
held that both classes of citations come 
within the illustration, but that the 
question whether the grant should be 
revoked or not would depend upon the 
ciroumstauces, that is to say, in the case 
oi oompulsory citations nothing else need 
be considered, while in the case of dis¬ 
cretionary citations other considerations 
have to be taken into account. This 
preoise contention which the respondent 
has now put forward was urged in this 
Court in the case of Walters Rebells v. 
Maria Rehells (4) and was not accepted 
as well founded (see the judgment of 
Banerjee, J., in that case) and 1 agree 
with what was said by the learned Judge 
in his judgment in that case. 

(a> A. I. B. 1925 Cal. 228. 

i8> [1910] IS Bom. L. B. 88=9 1. 0, 854. 

(^) [1697] 2 0. W. N. 100. 
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In my opinion it must bo held in the 
words of Ill. (b) to S. 234 of the Succes¬ 
sion Act, that the grant was made with¬ 
out citing parties who ought to Imve been 
cited. The question then arises whether 
if the case comes within 111. (b) the 
grant must necessarily be revoked or 
annulled. The appellant s contention is 
that it must be. The case AkhiJeswari 
Disi V. Bari Charan Mirdha (2) and 
the case of Divijendra v. Golok (5), Re¬ 
bells v- liebells (4) and Shoroshibala v. 
Anandaviayee (6); and the case of Naha- 
gopal V. Srifjopxl (7) ; upon which it pro¬ 
ceeds are all cases of Wills, and omission 
to take steps for the proper representa¬ 
tion of minors concerned therein. There 
is, in my opinion, a bread distinction 
between cases of Wills and cases of in¬ 
testacy in the matter of citations : tor in 
the former cases the proof of a Will in a 
majority of cases, if not in all, acts pre¬ 
judicially to the legitimate rights of 
those who would inherit or lie entitled 
to the properties in the absence of a 
W’ill, and omission to cite them is likely 
to affect such riglits of tljoirs in their 
abs mee, wliile in tlie hitter cases such; 
omission only affects their preferential 
right to administer, or ijrevenf' them 
from objecting to the personnel of the 
administrator or to like matters and it is 
nob until there is any mahadministra- 
tion that they are really affected. These 
considerations lead to dillorenb result.s 
in different cases. 

In the present case, in viesv of the fact 
that the daughter.s themselves have not 
yot complained of the proceedings having 
taken place in their absence, the omission 
to cite them does not, in my ojunion, call 
for revocation of the grant. I wish to 
guard against suggesting in any way that 
the proceedings were not defective or 
that the District Judge exercised a sound 
judicial discretion in making the grant 
without issuing citations on the dauglr. 
ters. It has been repeatedly eujoinedj 
by this Court that citations should 
always issue to parties who arc known 
to the Court to be interested or to claim 
any interest in the estate of the deceased. 
This ground, however, as a ground of 
revocation,fails in the circumstances of 
the case. 

(5) [1914] 19 C. W. N. 747=28 I. C. 574=21 
C. L. J. 287. 

(G) [1906] 12 C. W. N. 6. 

(7) [1916] 23 C. L. J. 79=33 I. C. 14. 
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The appeal accordingly must be, and is, 
dismissed wifcb costs as against the Bes- 
pondent Ko. 1, hearing-fee being assessed 
at three gold mohurs. The other respon¬ 
dents who have appeared and supported 
the appellant must bear their own costs. 

Greaves, J. —I agree. 

Appeal dismissed. 
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Pakton and Chakravarti, JJ. 

Kiran Chandra Boy and others— 
Plaintiffs—Appellants. 

V. 

Srinath Chakravarti and others—Ve- 

fendants—Eespondents. 

Anneal Ko. 2124 of 1924. Decided on 
ofifh August 1926, from the appellate 
deciee of the Offg. Sub-J., 1st Court of 
Zillah Faridpur, D/- 28th July 1924. 

(a) Grant^Lost grant — Long possession with’ 
paying rent—Lost renUpree grant will be 
nresumed—Dnt possession must be as of right 
with notice to persons likely to be adversely 

affected* 

A person who claims to hold .as a t-euant land 
with^Q the ambit of a zemincTary must prove his 
right to hold it without payment of rent by a 
grant from the zemindar, but production of the 
grant itself is not the only wav to prove such a 
Irant. LP- 211, C. 2] 

When long possession (here for 62 years) with¬ 
out paying rent has been ptoved by direct evi¬ 
dence, the Court not only might, but ought to 
presume that the claim was based upon a grant 
which is lost. Care must, however, always be 
taken to see in these cases that long possession 
is clearly established to have been enjoyed under 
a definite claim of right iu such a manner that 
in the circumstances it was likely to have at¬ 
tracted the notice of the person or persons whose 
rights are adversely aSeoted by such a claim. 

CP. 212, 0. 1] 

Whether a presumptiou of a lost grant should 
arise or not must depend upon the circumstances 
of each case : 42 Gal. 489 (P. C.) 6 Cal. 394 
<P. C.) ; A. I. R. 1925 Cal. S09, Bel. on, [P.212,C.l] 

(5) Record of rights—Entry in, will be pre- 
sumed to be correct unless proved to the con- 
trary. 

An entry in record-of-rights must be pre¬ 
sumed to be correct unless the contrary is 
proved, but when the matter is investigated by 
the civil Court, and the parties adduce their 
evidence on the point in controversy, the entry 
loses its Weight when the evidence discloses no 
foundation for it. [P. 212, 0. 2] 

Hemendra Chandra Sen and Surendra 
Nath Bose (Sr .)—for Appellants. 

Manmatha Nath Boy (Jr) for Upen- 
dra Chandra Banerfi —for Bespondents. 


Chakravarti, J.— This is an appeal 
by the plaintiffs against the judgment 
of the Officiating Subordinate Judge of 
Faridpur, dated the 28th Jvly 1924, 
reversing that of the Munsif of the 2nd 
Court at Bbanga; dated the 17fch March 
1924. 

The appellants brought the suit- under 
S. 158 of the Bengal Tenancy Act for the 
assessment of fair and equitable rent for 
certain lands appertaining to their zemin- 
dari, Touzi Ko. 5557 of the Faridpur 
Collectorate in the possession of the 
defendants and also for arrears of rent 
for the years 1S26 to 1329. In the 
course of a record-of-rights the lands in 
suit were recorded as brahmottar Pran- 
krishna Bhattacbarji liable to assessment 
with fair and equitable rent. The pre¬ 
sent claim of the plaintiffs was based on 
the said entry in the record-of rights. 

The defence of the Defendants Nos. 1 
to 14 was that the lands in suit apper¬ 
tained to brahmottar Prankrishna Bbat- 
tacharji, that these lands were enjoyed 
as such by the grantee and his succes¬ 
sors from before the Permanent Settle¬ 
ment and that in execution of a decree, 
dated 1879, against a successor of the 
original grantee, the lands in suit were 
sold as rent-free brahmottar in 1882 and 
were purchased by Defendants Nos. 6, 7, 8 
and 9. The defendants alleged that 
the purchasers were all along in posses¬ 
sion of the lands as rent-free brahmottar 
without any payment of rent to the 
plaintiffs. 

The Court of first instance held that 
the defendants had failed to rebut the 
presumption of the correctness of the 
record-of-rights by the documents relied 
upon by them. He further held that the 
presumption of a lost grant did not arise 
in the circumstances of the present case. 
The learned Munsif was not satisfied that 
the documents, Exs. A, B and G, relied 
on by the defendants did relate to the 
lands in suit, and he held that oven as¬ 
suming that these documents did relate 
to the lands in suit, they were not 
sufficient to rebut the presumption 
which arose from the record-of-rights. 

On appeal by the defendants the 
learned Subordinate Judge found that 
Exs. A, B and 0 related to the brabmot- 
tar lands known as Prankrishna Bhatta- 
charji. He further found that Harish 
and Pavbati whose names were men¬ 
tioned in Exs. A, B and C were descen- 


1927 Kiban Ghandba v. Siunath Ghakravarti (Chakravavti, J.) Calcutta 211 


daufcs of Prankcishna BhaHaoharji. 
Ks. A is a hibanama, dated 1861, 
by which the lands in suit woe dealt 
with as rent-free brahmofctar, by the 
descendants of Praukrishna Bhattacharji. 
Bx. B was the sale certificate under 
which the defendants purchased the 
land at the sale of 1882 ; and Ex. C was 
the writ for delivery of possession to the 
purchaser in that execution sale. No ques- 
tion as to the admissibility of these docu* 
inents was raised either in the Court of 
first instance or before the learned Sub¬ 
ordinate Judge. The only ground upon 
which the plaintiffs contended that those 
documents ware of no help to the defen¬ 
dants was that it was not established 
that the lands mentioned in those docu¬ 
ments ware the lands in suit. The 
learned Subordinate Judge found that, 
to use his own words : 

There is, therefore, no doubt th.it the defeu- 
dants aud their predece.^sors have be^i holding 
the said lands as roat-frec brahmottar lot at 
least 62 years. The plaintiSs^respondents cannot 
show that within this period they have realiz3:l 
from the defendants in respect of the 
lands in suit. The defendants denied that they 
ever paid rent for the said land. That baing .so 
it can bo reasonably inferred that the defendants 

and their predecessors-in-intorest have held the 

land under a rent-free title. The same can also 
bo inferred from the description of the land** 
as brahmottar in the rc3ord-of-righti. 

In this view the learned Subordinate 
Judge dismissel the plaintiffs' claim 
for assejsmenfc of fair aud equitable 
rent. 

The learned vakil who appears for the 
appellants urged two grounds in support 
of^ this appeal : first, that the lands 
being admittedly within the plaintiff’s 
zemindary the defendants were bound to 
prove an old grant recognized by Jaw ; 
and secondly, that Bxs. A, B and C were 
not admissible in evidence. 

in the course of arguments the learned 
vakil also contended that the presump¬ 
tion of a lost grant which the learned 
Subordinate Judge held to have arisen 
from long enjoyment of the lands under 
a claim of rent-free title was not justifi¬ 
able upon the findings arrived at by the 
learned Subordinate Judge. 

The learned vakil contended that the 
defendants were not entitled to establish 
their claim to hold under a rent-free 
grant without the production of the 
original grant. In support of this con- 
' Mention the learned vakil relied upon the 
ease of Jagdeo Narain Singh v. Baldeo 


Singh (l). There is no doubt as to the 
general principle that a person who 
claims to hold as a tenant land within 
the ambit of a zeraindary must prove his 
right to hold it without payment of rent 
by a grant from the zemindar. In the 
case before their Lordships, they wero 
not satisfied that the tenant had suc¬ 
ceeded in proving such a grant. Their 
Lordships did not intend to lay down 
that the only way to prove a grant was 
by production of the grant itself. 

This contention of the learned vakil, 
therefore, fails. 

The learned Subordinate Judge has 
presumed the existence of a lost grant. 
It is only in cases of long possession 
under the claim of a definite right that 
the question of presumption of a lost 
grant arises. It is a well-known prin¬ 
ciple. In a recent decision of the 
Judicial Committee in the case of Sri 
Nath Roy v. Dina Bandhn Son (2). their 
Lordships observed : 

In practice such originiil grants are but rarelv 
fjrthcomiiig and resort must b3 harl to second¬ 
ary cvid;nc.3 of the n or bo the inferance of 
legal origin from long U'-e;*. 

L.ater on their Lordships ohsorved that 
the evidence of 

a Governnicit gra’.it of an exclusive fishcvv 
in navigable w.itcrs ought to bo conclusive 
and clear, liut they arc cf opinion that 
in 30 far as such evidonco cm nob ba ex* 
pacted to bj forthcoming us to particular 
grunts more than a centurv old, the evidence in 
the present case wa.s suJficibnt to show tliat the 
competent authority—the Government of India 
in right of the Crown—did actually grant to the 
plaiutiffs’ predocissor.s-in-title or settle with 
thorn so as in effect to grant a jalkur right. 

In this case a lost grant by the Crown 
of a several fishery in favour of the suh- 
jojt was presumed from long possession. 

In cases of claims of prescriptive right 
haso'l on long user, presumption of lost 
grant has been made. Tlie Judicial Com¬ 
mittee in the case of Mahnrani Raj 
Roop Koer v. Syed Ahdnl Ilosscin {■]) oli- 
served ai follows : 

Their Lordships thiuk that in this ease there 
is abundant evidence upon the facts found by the 
Court for presuming the existence of a grant at 
some distant p.-riod of time. 

Similar presumption of a lost grant 
has been drawn in cases where the per¬ 
manency of a tenure has lieen claimed 
from long user and other circumstances. 

(1) A. I. B. 1922 P. C. 272=2 Pat. 3^ 

{•2) [1914} 42 Cal. 489 = 25 I. C. 467=41 I. 4. 

221 (P. C.). 

(3) [1880] 6 Cal. 394=7 I. A. 240 = 7 C. L. R 
529=4 Bar. 199 (P. C.). 
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See the ca?e of Abdul Halim v. Elaki 
Baksha (4). 

In Bengal Rajas and rich ;'eiiiindars 
in ancient days made numerous rent-free 
brahmottar grants to learned pandits and 
Brahmins of saintly character for their 
maintenance. At this distance of time 
most of the original grants recorded in 
country papers have been lost. 

Long possession by the grantees and 
their successors under a claim of rent- 
free brahmottar grant is all that can be 
expected after a long lapse of time in 
proof of a legal origin of such grants. At 
this distanc) of time it is unreasonable 
to expect that grants made to those 
Brahmins would exist or could he pro¬ 
duced in Court. Wiiether a presumption 
!of a lost gi-ant should arise or not must 
depend upon the circumstances of each 
3ase. The existence of these original 
grants after the lapse of such a long time 
can only be expected if such documents 
escaped destruction either by the cli¬ 
matic influence of lower Bengal or by 
ravages of white ants or destruction by 
fire or cyclone of the thatched huts in 
which the grantees of this class ordin¬ 
arily resided. It is only in laro cases that 
an ancient grant which has survived these 
risks is now available for production in 
Court. In cases of this nature when 
long possession, as here, for G2 years has 
been proved by direct evidence, the 
Court not only might, but, in my opin¬ 
ion, ought, to presume that the claim was 
based upon a grant which is now lost. 
Care must, however, always be taken to 
see in these cases that long possession is 
clearly established to have been enjoyed 
under a definite claim of right in such a 
manner that in the circumstances it was 
likely to have attracted the notice of 
the person or persons whose rights are 
adversely affected by such a claim. In 
England where deeds are ordinarily kept 
in safer custody and are less liable 
to destruction, this rule of law is also 
well established. I shall refer to one 
well known case in which this principle 
is stated by Lord Herschel in the follow¬ 
ing words : 

Now, I appreheud tint wlier3 there has been 
loig ooatiaued possession in assertion of a right, 
it is a well settled principle of English Law that 
the right should be presumed to have had a 
legal origin, if such a legal origin was possible, 
and the Court will presume that those acts were 
done and those circumstances existed which 


were necessary to the creation of a valid title • 
Philipps V. HalHday (5). " 

Lord Reading, G. J.. I'eferred to this 
enunciation of the law in a compara¬ 
tively recent case of General Estates 
Company v. Beaver (6). 

In the present case the learned Subor¬ 
dinate Judge has found possession foi" 
62 years under a claim of a rent-free 
grant by the original grantee and his 
successors and then, after the property 
was sold by the purchasers, defendants. 
During this long period of time the 
zemindar did not receive any rent for 
these lands. 

I am, therefore, of opinion that the 
learned Subordinate Judge was right in 
holding that from the circumstances of 
the present case tlie presumption of a 
lost grant arose. 

As to the second point raised by the 
learned vakil, as I have already stated, 
no objection as to the admissibility of 
those documents was raised in either of 
the Courts below. Nor was it raised in 
tlie written grounds of appeal before this 
Court. It is difficult to see on what 
ground tlieir admissibility as evidence 
can be questioned. The fir^t document 
is apiece of evidence which shows-4ihe 
dealing of the property by the descen¬ 
dants of the original grantee as rent-free 
brahmottar land ; and the other two 
documents are connected with the title 
of the defendants. One of them is in 
fact the title deed upon which the defen¬ 
dants’ claim was based as purchasers at 
an execution sale. The other document 
shows that delivery of possession under 
that purchase was taken. 

None of the grounds relied upon by the 
learned vakil for the appellants has any 
force. Strong reliance was placed by the 
leai-ned vakil for the appellants on the 
presumption as to the correctness of the 
entry in the record-of-ri^hts in favour of 
the plaintiffs. There cannot be any 
doubt that th© entry must be presumed 
to be correct "Unless the contrary isl 
proved but when the matter is investi¬ 
gated by the civil Court and the parties 
adduce their evidence on the point in 
controversy, the entry loses its weight 
when the evidence discloses no founda¬ 
tion for it. 

(5) [1891] A. C. 228 = 61 L. J. Q. B. 210 = C4 

L. T. 745=55 J. P. 741. 

(6) [1914] 3 K. B. 918=84 L. J. K. B. 21=111 

L. T. 957=79 J. P. 41=12 L. G. R. 1146^ 

30 T. L. R. 634. 


(4) A. I. R. 1925 Cal. 309=52 Cal. 43. 
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The appeal, fcherefore, fails and is dis- 
uaissed wifch costs. 

PAnton, J. —I agree. 

Appeal dismissed. 
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Mukerji and G. N. Roy, JJ. 

Badii 3/i?’and another —Accused—Ap¬ 
plicants. 

V. 

Emperoi —Opposite Party. 

Criminal Revision No. 577 of 192G, De¬ 
cided on I7tli August 192G, from the 
order of the H. J., Mymensing, D - ‘21sb 
April 1926. 

Criminal P. C.. .V. 110— "Person reglslered an 
r.ionhcr of criminal tribe mag he proceeded 
eigainst under .S'. 110 —Each case icill depend on 
its own facts. 

While the control thit i.s obtiiined over :i 
l>erson by registeriiiR him as a member of a 
crimioal tribe is suMcieat to prevent him from 
coTimittiug many of the acts for which pre¬ 
ventive action under Ch. 8 of the Criminal 
Procedure Code may be necessary, be has, not- 
withstandiog such control, enough liberty left 
in him to pursue a career of crim6 bringing him 
within some of the Clauses (») to (e) of S. 110 or 
to prove himself dangerous to society within 
the meaning of Cl. (f) of that section. Each 
■Cd83, therefore, has to be scrutinized on its merits, 
the information upon which proceedings are 
asked fer being Kcauhed and the c]uestioa 
whethet preventive action is called for or not 
being considered, due regard being also 
had to the consequences which in most 
cases will inevitably follow, namely that there 
would be failure to furnish sureties. If 
such proceedings appear to be necessary in view 
of the exigencies of any particular case, evidence 
•of geieral repute which is bound to bo affected 
in a Urge measure by the very f ict of the person 
proceeded against b»ing a member of a criminal 
tribe, should be, if at all, acted upon with great 
-caution and scrutiny. [P lllS, C 52 ; P 2U, C 1] 

Suresh Ohandra Taluqdar a,nd Maheii- 
dra Kumar Okosh —for Applicants. 

Profulla Chandra ChaJerabartt /—for 
tho Crown. 

Judgment. ^Tho two petitioners in 
•^vho3e favour this Rule has been issued 
•‘have been bound down under S. IIH, 
Criminal P. G., to be of good behaviour 
:for three years, each in a bond of Rs. 500 
with two sureties of the like amount. 
•One of the grounds of the Rule is to the 
•effect that the proceedings were in¬ 
expedient or illegal in view of the fact 
jbbat the petitioners bad already been 
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registered as members of a criminal 
tribe. The other ground on which the 
Rule has been issued is to the effect 
that the security demanded is excessive. 

In support of the first of tlie grounds 
reliance has been placed upon tho deci¬ 
sion of this Court in the case of Sheikh 
Ghulam Rasul V. Emperor (1). In that 
case the question of legality or propriety 
of instituting proceedings under S. 110, 
Criminal P. C., against persons who had 
already been registered as members of a 
criminal tribe came up before this 
Court for consideration. The leavnod 
Judges declined to quash the proceedings 

in that case as the’facts had not yot 
bjen gone into in the trial Coint. 
Richardson, J., expressed the view that 
while it co'ild not laid down as a 
fixed and immutable rule a person wlio 
lias once been registered under the 
Criminal Tribes Act cannot be proceeded 
a-^ainst under S. 110, Criminal P. C., tho 
fact of such registration was an important 
fictor which should be taken into con¬ 
sideration before an order is made binding 
down under 8. 118, Criminal P. C., a 
person so registered. H ida, J., was of 
opinion that the proceedings were in¬ 
expedient as the control wliicli is obtained 
over a person as soon as he is brouglit 
under the Criminal Tribes Act should 
ordinarily be sufficient to attain tho 
preventive object which S. 110, Criminal 
Procedure Code, aims at, and also because 
the inevitable consequences of demand¬ 
ing surety from such a person would he 
to send him to jail. 

Having examined the provisions of the 
Criminal Tribes Act (3 of 1911) and 
perused the rules framed thereunder it 
serins to me that wiiile the control that 
is obtained over a person by registering 
liim as a member of a criminal tribe in 
sufficient to prevent liim from commit¬ 
ting many of the acts for wliicli preventive 
action under Chapter 8 of tlie Code 
of Criminal Procoduro may be necessary, 
he has, notwithstanding such control, 
enougli liberty left in him to pursue a 
career of crime bringing him within some 
of the Clauses (a) to (o) of S. 110 or to 
prove himself dangerous to society 
within the meaning of Clause (f) of that 
section. Each ca^e therefore lias to lie 
scrutinized on its merits, the information 
upon which proceedings are asked for 
being scanned and the question whet h-ir 
( 1 ) [iyi8j 20 Or. L. J. 30=18 I. C, &10. 
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preventive action is called for or not 
Ibeing considered, due regard being also 
ihad to the consequences which in most 
jcases will inevitably follow, namely, that 
|there would he failure to furnish sure- 
jlies. If such proceedings appear to be 
(necessary in view of the exigencies of 
any particular case, evidence of general 
jrepute which is bound to be affected in 
a large measure by the very fact of the 
■ person i)roceedod against being a member 
of a criminal tril) 0 , should be, if at all, 
acted upon with great caution and 
scrutiny. 

The proceedings in the present case 
alleged that the petitioners are by habit 
dacoits, house-breakers and thieves, and 
associate themselves for the purpose of 
committing tjiose offences, and are so 
desperate and dangerous as to render 
their being at large without security 
hazardous to the community. The two 
lietitioners were registered under S. 4 
of the Criminal Tribes Act in December 
1924 and the proceedings under S. 110, 
Criminal Procedure Code, were started 
in October 1925. Tlie evidence of 
general repute that lias been adduced 
against the petitioners is not of much 
importance, firstly liecaiise they are 
members of a criminal trilie; and secondly 
because they may have had the same 
reputation wlien they wore registered 
under S. 4 and the fact that their ro- 
]>utation continued as ))efore does not 
show that further preventive action is 
necessary. The important thing is to 
see what tliese two persons may have 
done after such registration. On this 
point the evidence is singularly weak. 
As against tlie petitioner Badu Mir there 
is only the fact that in February 1925 
his name was mentioned in the first 
information in connexion with a dacoity, 
in which it was alleged that ho was re¬ 
cognized as one of the culprits. He was 
not, however, sent up for trial in that 
case. As regards Tear Bap alias Asraf 
Khan he appears to have been implicated 
by evidence of doubtful value in a 
dacoity which took place in March, 1925. 
This man at the time of his arrest ap¬ 
pears to have had a das in his hand, and 
taking the worst view of the evidence, 
was about to commit an assault on the 
Sub-Inspector when he was on the point 
of arresting him. It is hard to say that 
these materials are suliicient to bind 
down the two petitionere when they are 


tribe. 

We accordingly make the Buie ab¬ 
solute. The order passed under S. 118,. 
Criminal ^ Procedure Code, against the 
two petitioners is discharged. 

Rule made absolute. 
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Cuming and Pack, JJ. 

Uma Charan Panda —Defendant— 
Appellant. 

v. 

Lakshmi Narayan Panda and others — 
Plaintiffs—Bespondents. 

Appeal No. 2111 of 1923, Decided on 
17th February 1926, from the appellate 
decree of tlie Offg. 1st Sub-J,, Midnapur- 
D-/ 29th June 1923. 

Bengal Tenancn Act, Ss. iQiJ and 103B~- 
Entry in Record of Itlghts n$ to area is not con- 
clicsive under S. —It Is only conclusive 

under S. lOBB—SuU for ejeclinent—Tenant cart 
yh'c evidence as to area. 

All entry as to area in the Record of Rights is 
not conclusive .under S. 104J. Such entry can 
onlv be presumed to be correct under S, lOSB 
until the co.itrary is proved by evidence and, 
therefore, an uuder-raiyat can, in defence to a 
suit for ejectment, give evidence to jjrove that 
the holding from which he is being ejected forms 
part of a laiger holding : A. I. i?. 1924 Cub 341 

Poll. ' [P 215 , e ij 

Santosh Kumar Pal —for Appellant. 
Apurba Charan MuVerjee —for Bespon- 
dents. 

Cuming, J.— In the suit out of which 
this appeal has arisen the plaintiffs 
sought to eject the defendant on the^ 
allegation that he was an under-raiyat 
and notice has been duly served upon 
him. The defendant resisted the claim) 
on the ground that he was not an under- 
raiyat but that his status was that of an. 
oecupaney raiyat and that notice had not 
been duly served and that he was not. 
liable to be evicted. He further pleaded 
that the land in suit was not a complete- 
holding but it formed part of a larger 
holding of which the jama was Rs. 9-1- 
He raised various other objections which 
it is not necessary to deal with. 

The first Court decided this case in. 
favour of the plaintiffs. He held that 
the defendant was an under-raiyat and 
further that he'was precluded by S. 104 J 
of the Bengal Tenancy Act from giving 
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already registered members of a criminal 
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evideooe that his holding forms part of 
a larger holding. In appeal to the Dis¬ 
trict Court this finding was upheld and 
the appeal was dismissed. 

The defendant has appealed to this 
Court and the only ground urged in sup¬ 
port of this appeal is that the Courts 
below'were wrong in holding that the 
terms of S. 104 J and Cl. (d) of'S. 104H of 
the Bengal Tenancy Act precluded him 
from giving evidence as to the fact that 
this holding from which he was sought 
to be ejected forms part of a larger hold¬ 
ing. It is quite clear that the view 
taken by the lower Courts holding that 
the defendant was precluded from giving 
evidence that the holding in suit forms 
part of a larger holding is not correct. 
The point was decided in the case of 
Priya Nath Basu v. Sarat Chand Moral 
(1), a decision to which I myself was a 
party where it was held that an entry as 
to area in the Becord of Bights was not 
conclusive under S. 104 J of the Bengal 
Tenancy Act. and that such entry could 
only be presumed to be correct under 
S, 103 B until the contrary is pi’oved l)y 
evidence. 

In this view of the case the ease must 
go back to the lower appellate Court and 
the learned Judge will have to consider 
whether the presumption which arises 
under S. 103 B as to tho correctness of 
the statement of the area of tho holding 
has been rebutted by tho evidence. If ho 
finds that the*pi’©9’Jmption under S. 10.3 B 
of the Bengal Tenancy Act as to the 
correctness of the area has bean rebutted 
by evidence he will dismiss the .suit 
otherwise the appeal will be dismissed. 
The appellant is entitled to his costs in 
this Court. The coits of the lower 
Courts will abide tho final result. 

Page, J.— I agree. 

_ Case remanded. 

(1) A. I. R". 1924 CaT. 811. i 
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Chotznbr and Ddval, JJ. 

Hemendra Prasxd Ghose and another 
—Accused—Petitioners. 

V. 

King-Emperor —Opposite Party. * 
Orimioal Bevision No. 682 of 192G, 
Decided on 2Qd September 1926, from 
.an order of the Chief. Presy. Mag., 
Oaloutta. 
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(a) Penal Code, S. i~Piibli.%hlng mailer 
hi public interest honestly— Publisher is not 
liable. 

The editor of a newspaper has certain public 
duties, oae of which is to publish matters which, 
it is to the public interest, that it should be 
known and if he does so honestly he is evi¬ 
dently not liable to be dealt with bv a crimin.al 
Court. ■ [p 210, 0 1] 

(6) Penal Code. S. 153-1 —Essence is vtalicious 
intention—In the absence of that, honeslu may 
be inferred. 

The essence of an offence under S. 133A is 
malicious inteitioo, and if there is no mali¬ 
cious intention in the public.ation, honesty of 
purpose may sifelv be inferred : A. I. J2. 1920 
Cal. 1133, Appl. [P 210, C 1. 2] 

N. K. Bose, Snkmnar Da and Pashu- 
pati Ghose —for Petitioners. 

A.K. Bose —for the Crown. 

Judgment. — The petitioners who 
have obtained the present Bulo are tho 
editor, the printer and the ‘publisher of 
the Bengali nawspaper called Dainik 
Basumati. On the 23i’d .\pril 192G an 
item headed “ Telegram to the Nakhoda 
Mosque” was published in a conspicuous 
position at the top of a column. The 
petitioners were thereu])on charged be¬ 
fore the Chief Presidency Magistrate 
with having committed an offenco under 
S. 153A of the I. P. C. Tho defence 

taken was that they published the tele¬ 
gram to draw the attention of the autho¬ 
rities to a piece of information veoeived 
from a reliable source so tliat they might; 
trace the persons responsible for tlio 
disturl)anc 0 s and find some means of 
securing peace between the two com- 
mu nibies. 

The learned Chief Presidency Ma-jjs- 
tratn took the view tliat the jiublication 
of this telegram did not fall within the 
e.^jilapation of S. 153 But having re¬ 
gard to the circ'imstances ol tlie case ho 
came to the conclusion tliat it would bo 
sufficient to deal with tho petitioners 
under S. .OG'i of tlie Criminal P. C , and 
dismissed them with a warning nob to 
publish rnmoiir.s of this nature in future 
particularly at a time of tension. Tho 
telegram in question is in these terms : 

It ia rumoured that ft certiiiu Mo'5]e ii lias sent 
ft telegram to the Nakhoda Mosque from Port 
Louifi ilauritius to the following ; ‘ r.u*c 

the quarrel bDtween Hindus .and Moslu ns b-- 
carried on ; whatever ino-iey will bo spent, I will 
pay upon going. 1 am soan goiug to Calcutla. , 
Will the Iiuan Shalieb of tho mo.sque discU*.. 
whether or not this teiegram has come t 

Now tho defence taken by tho peti¬ 
tioners wai that this item of nows wa' 
ha?e I upon a telegram wbioh ha l h'on 
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actually received in Calcutta fi’om Mauri¬ 
tius and the telegraph officer has pro¬ 
duced the original in Court. It is ad¬ 
dressed te Abdulla Sindhi, Nakhoda Mas- 
jid, Jakaria Street, Calcutta in these 
terras : 

Wait, starting Nixringa, take money for food 
Mirzapuri. 

and is signed by Kher Mahomed Sindhi- 
Mr. Bose who has appeared for the peti¬ 
tioners construes this message as mean¬ 
ing that the writer was shortly starting 
for Calcutta by the steamer “ Naringa ” 
and was bringing money with him to feed 
Mirzapuris by which he means goondas. 
If that is the correct interpretation of 
the message tlio question is whether the 
editor of a paper is justified in translat¬ 
ing it into the words which find ex¬ 
pression in the ])aper. Beading the 
wording in the newspaper as a whole we 
think that this is a possible interpreta¬ 
tion of the telegram. 

The next question is whether in pub¬ 
lishing a message of this kind the peti¬ 
tioners brought themselves within the 
scope of S: 153A. The learned Magis¬ 
trate has expressed his view in this way : 

If the accused houestly thought ‘there was 
anything iu it requiring investigation he could 
have given particulars of his information to the 
police. I cauQot .sea any houestv in this pre¬ 
tence of informing the authorities by quoting 
rumours. It is the obvious duty of a paper nob 
to give currency to rumours at snch times. 

The editor of a newspaper has certain 
public duties, one of which is to publish 
matters which it is to the public interest 
should 1)6 known and if he does so hon¬ 
estly he U evidently not liable to be 
dealt with by a criminal Court. S. 153A 
i'5ays that a person is liable under this 
'section if ho promotes or attempts to 
promote feelings of enmity or hatred bet¬ 
ween diffierent classes of His Majesty’s 
subjects. The explanation says that it 
does not amount to an offence within 
the meaning of this section to point out 
witliout malicious intention and with an 
honest view to their removal matters 
which are producing or have a tendency 
to produce feelings of enmity or hatred 
between different classes of His Majesty’s 
subjects. It is well settled as Mr. Bose, 
the learned coun.sel, who has appeared 
for the Crown has stated that the es¬ 
sence of an offence under this section 
and also under S. 108 of the Criminal 
P. C. ia malicious intention. 

In the recent case of P. K. Chakravarti 


V. King-Emperor (1), Rankin J., makes 
the following observations: “ In sub¬ 
stance my opinion of this case ” (he is 
referring to the prosecution of the paper 
“ Forward "); 

IS that the newspaper here has given its 
readers in the ordinary way a perfectly legiti¬ 
mate and sensible piece of news without any 
intention to utilize that piece of news for the 
purpose of promoting or furthering class hatred 
and that even if the news is of such a character 
that it is possible to suppose that some people 
reading it may momentarily or foolishly be in¬ 
duced to entertain unreasouable feeling towards 
a class of other people, this is not enough to 
bring it within the mischief either of S. 153A 
of the I. P. C. or S. 108 of the Criminal P. C. 

Applying that test to the present case 
we are qf opinion that there is no indica¬ 
tion of any su^ intention as to bring 
the case within the purview of S. 153 A. 
Learned counsel for the Crown has con¬ 
tended that that is not enough bvft that 
the petitioners must also show that the 
publication was with an honest view to 
remove certain matters which have a 
tendency to produce feelings of enmity 
between the various classes. If there is 
no malicious intention in the publication 
we think honesty of purpose may safely 
be inferred. Upon the facts found in the 
present case we are not satisfied that the 
action taken by the Magistrate in deal¬ 
ing with the petitioners was necessary. 
The order made under S. 562 should be 
vacated. 

The rule is accordingly made absolute . 

Bide made absolutes. 

(l; A. 1. R. 192G Cal. 1183. 
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Greaves and M. N. MuKER-ir, JJ. 

Mt. Asrnfannessa Khatun and another 
—Defendants—Appellants, 

• v. 

Hem Chandra C'laiidhiiry —Plaintiff 
—Resiiondent. 

Appeal No. 1512 of 1923, Decided on 
5th May 1926, from the appellate dgoree 
of the 2nd Sub-J., Pabna, D/- 15th ’Feb¬ 
ruary 1923. 

Civil P. C'., S. 11 —Plaintiff recorded as owner 
of certain share—Defendant suing for correc¬ 
tion of the record under S. 106, B. T. Acf— 
Plaintiff's suit for declaration of title and 
recovery of yossessiiyn is not barred. 

The plaiutifi’s name was recorded in the 
finally published record of rights as the owner 
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of 8 gandas 3 karas and 6 dantis. The Def jn- 
dant No. 1 thereupon instituted a suit under 
S. 106 of the Bengal Tenancy Act for a correc¬ 
tion to be made in the entry of the nam^s of the 
owners of the Taluk and alleged that she had 
14 annas and odd sh^re therein. She made one 
J, Defendant No. 2, a pro forma defendant, alle¬ 
ging that he owned a share of one anna and odd. 

.. n. 1 1 was successful in the said 

proceedings. The plaintiff thereupon instituted 
a suit for declaration of title and recovery of 
possession. C. IJ 

Held : that the decision in the suit of Defen- 
dant No. 1 under S. 106 of the Bengal Tenanev 
Act did not operate as res judicata in respect 
of the plaintiff’s claim: 12 0. W. K. 8 ; 18 
C. IF. N. 038 and 15 C. W. N. 074, Rel oh. 

[P. 217, C. 2] 

DwafkO' Nath Mitter and Moutvi Syed 
Nasim Alt—(or Appellants. 

Jogesh Ghunder Hoy, Ramani Mohan 
Chatterjee and Rehati Mohan Uiatlerjee 
—for Respondent. 

M N. Mukerji, J ■ —Xhis appeal arises 
out of a suit for declaration of the plain¬ 
tiffs’ title to and recovery of possession 
in respect of certain share:) in a taluk 
hearing Towzi No. 328 of the Mymen- 
singh Collecfcorate. The plaintiffs’ name 
was recorded in the finally published 
record of rights as the owner of 8 gandas 
3 karas and 0 Mantis. The Defendant 
No. 1 in the present suit thereupon 
instituted a suit under S. 106 of Hhe 
Bengal Tenancy Act for a correction to 
be made in the entry of the names of the 
owners of the taluk and alleged that 
Ishe had 14 annas and odd share therein, 
and in the said suit she made one 
Jowhar Ali, wlio is Defendant No. 2 in 
the present suit, pro forma defendant, 
alleging that the said Jpwhar Ali had 
one anna odd gandas sliare in the said 
taluQ. The Defendant No. 1 was suc¬ 
cessful in the said proceedings. The 
plaintiff thereupon has instituted the 
present suit. In the suit as originally 
framed there were, besides the prayers 
for declaration of title and recovery of 
possession, a prayer for setting aside the 
order of the revenue officer Inade in the 
proceeding under S. 106 of the Bengal 
Tenauty Act and also a prayer for an 
order for recording the plaintiffs' name 
fts owner in respect of the said 8 gandas 
and odd share. These two latter prayers 
however were withdrawn and the suit 
was decreed by the Court of first instance 
in giving the plaintiff declaration of his 
title to the said share and a decree for 
khas posseMion in respect of the same. 

Shat decision has been affirmed on appeal 
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by the learned Subordinate Judge. The 
defendants then have preferred this 
appeal. 

-Cjvo grounds have been urged in sup¬ 
port of the appeal. The first ground is 
to the effect that the decision in the 
suit under S. 106 of the Bengal Tenancy 
Act operates as res judicata in respect 
of the plaintiff's claim in the present 
suit. This contention however is against 
a series of decisions of this Court 
amongst which reference may be made to 
the cases of Padmalav v. Lukmi Rani (1); 
Kali Sundari Dcbya v. Girija Sankav 
Sanyal (2); Ram Chandra V. Nanda' 
nanda (d) and Pran Krishna- Saha y. 
Traihkya Nath Choudhnri (4). It has 
been urged on behalf of the appellants 
that, although there are these decisions 
of this Court upon the point in (luesbioo. 
tlie earliest decision upon which the 
later ones proceed, namely the case of 
Padmalav v. Lukriii Rani (1), related 
to the provisions of Ch. 10 of the Bengal 
Tenancy Act prior to the amendment 
in 1907. The argument in substance is 
that now that the revenue officers have 
much wider powers under the provisions 
of that chapter and inasmucli as in 
framing the record under S. 102 of the 
Bengal Tenancy Act the revenue officer 
has to record under Cl. (d d) of that 
section the name of each proprietor in 
the local area or estate, it necessarily 
follows that tlio revenue officer has got 
to consider and determine the question 
of title as ))ebween rival proprietors. 1 
am of opinion that, notwithstanding the 
introduction of Clause (d d) in S. 102 of 
the Bengal Tenancy Act, the rulings to 
whi h reference has been made must be 
regarded as laying down the law correctly. 

S. 104, Cl. (4) of the Act lays down that 
the survey shall ho made and tlio record 
of rights prepared in accordance with 
rules made in this ■l)chalf of the Local 
Government, and it stands to reason that 
an entry made in accordance with the 
rules hj the revenue officer cannot ho 
altered or corrected in a suit under 
S. 106 of the Bengal Tenancy Act. 

R. 49, Cl. (4) says that the application 
under S. 101, suIrS. 2 (a), made hy a 


(1) 1 

1907 

12 C. W. N. 8. 

(2) 1 

1911 

15 C. W. N. 974=11 I. C. 181. 

(9) 1 

ri919 

1 19 C. L. J. 197=20 I. C. 298 


G. W. N. 938. 

(4) il9l5] 19 C. W. N. 911 = 27 I. C. 883. 
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the name of the applicant and the extent The question of limitation so far as the 
of his interest are registered under the Defendant No. 2 is concerned, therefore 
Band Kegistration Act of 1870. E. 58 does not seem to have been properly con- 
.says that the petition recording the sidered by the Subordinate Judge, 
ownership of land or the ownership In this view of the matter I set aside 
of any interest in land shall be the decree passed by the learned Sub- 
decided by the revenue officer 'on the ordinate Judge and send the case back 
l)asis of actual possession. What the to his Court in order that he may deter- 
reyonue officer has to go upon prim- mine the question of limitation taking 
arily is the question of possession, and into consideration the fact that Defen- 


in making an entry in the record of the 
name of each proprietor in the local area 
or the estate under Cl. (d d) of S, 102 the 
revenue officer has to do the same. A 
liarty who is not in possession cannot 
seek to recover iiossession in a suit under 
S. 106 of the Act. The alteration in the 
law therefore has net, in my opinion, 
affected in any way the authority of 
the decision in the case of Padmalav 
V. Luknii Rani (1), to which I have 
referred and the reasons upon which the 
said decision is founded still hold good. 
The first contention urged on behalf of 
the appellants therefore fails. 

The next contention urged on behalf 
of the appellants in substance amounts 
to this. The plaintiff in his plaint 
stated that he hacl been dispo'sessed by 
reason of the entries that have been 
made in accordance with the order 
passed in the suit under S. 106 of the 
Bengal Tenancy Act. The defendants, 
in their written statements, alleged that 
tliey were in possession for a period long 
oyer 12 years and that the plaintiff^ 
rights had been liarred. There was a 
decree for partition amongst the co¬ 
sharers on the 24th March 1909. The 
suit was instituted against the Defen¬ 
dant No. 1 on the 17th January 1921, but 
the Defendant No. 2 was not made a 
party to the suit till the 1st December 
1921. The learned Subordinate Judge in 
disposing of the question us to whether 
the suit was barred by limitation or not 
held that it was not barred, inasmuch as 
the partition decree was dated the 24th 
March 1909 and the suit was filed on the 
IJlth January 1924. The learned Sub¬ 
ordinate Judge appears to have over¬ 
looked the fact that the Defendant No. 2 
was not made a party till the 1st Decem¬ 
ber 1921. The institution of the suit on 
the I3th January 1921 cannot possibly 
be taken to have affected the Defendant 
No. 2 against wdiom the suit must not 
be treated as having been instituted till 
the date on which he was m.vde a party. 


clant No. 2 was made a party to the suit 
on the 1st December 1921 and having 
regard to all the other facts and circum¬ 
stances of the case. This is the only 
question which now remains for his 
determination. 

The costs will abide the result. 

Greaves, J. —I agree. 

Case remanded^ 
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Cuming and Gregory, JJ. 

Barada Prosad Roy ChoK'dhnnj —Ac¬ 
cused—Applicant. 

V. 

Corporation of Calcutta — Opposite 
Party. 

Criminal Revision No. 906 of 1926, 
Decided on 26th November 1926, from 
the order of the Prosy. Mag., Calcutta, 
D,'- 9th August 1926. 

Calcxiita Municipal Act (3 B. C. of 1933), 
tis. 34G and Corporation camiot refuu 

notice under B59—Bnsl€e otoner prosecxtled 
and fined under S. 340 is immaterial — Proseext- 
lion xoilhin six months of notice is not valid. 

It is obligatory on the Oorporatiou to accept 
notice given to them under S. 359 and it is not 
open to them under the section to refuse to ac¬ 
cept such a notice and the owner of the 
bustee giving the notice is entitled to six months’ 
time, allowed by the section within which he is 
to effect the removal of all the huts standing on 
the land. It is immaterial whether the bustee 
owner had already been prosecuted and lined for 
neglect to carry out a requisition under S. 346 ; 
he is entitled to serve a notice under S. 359 on 
the Corporation and to get six months’ time al¬ 
lowed under that section for the removal of all 
the huts on the land : but it is open to the Cor¬ 
poration if, on the expiry of the six months from 
the date of the notice, the huts had not been re¬ 
moved to revive once more the former proceedings 
under S. 340. The Corporation are clearly not 
entitled to prosecute the bustee owner witbiuisix 
months from the date of notice. [P. 220, C. 1} 

Siires Chandra Tahihdar and Jatindra 
Nath for Petitioner. 

Prohodh Chandra Chatterjee and 
Gopendra Kumar Danerfec —for Opposite 
Party. 
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Cuming. J.— The fact? of this caie ap¬ 
pear to be these r The petitioner is the 
owner of a certain bustee at 32, Bally- 
gunge Circular Road. On the 13th 
August 1925 a notice was issued on him 
under S. 346 of the Calcutta Municipal 
Act requiring him to carry out certain 
improvements in the bustee. The peti¬ 
tioner failed to comply with this notice 
and was fined Rs, 50 on the lOfch Decem¬ 
ber 1925 for failing to do so. On the 
16th of December 1925 the petitioner 
served a written notice on the Corpora¬ 
tion unier S. 359 stating that he in¬ 
tended to remove all the huts standing 
on the land. The Corporation, as far as 
can be ascertained, refused to accept this 
notice. Meanwhile the petitioner had 
served notices on the tenants of this 
bustee to remove their huts. I may here 
note that -it was by a letter dated the 
13th January 1926 which was received 
by the petitioner on the 15th January 
by which the Bustee Surveyor informed 
the petitioner that the Standing Com¬ 
mittee had refused to accept the notice 
under S. 359 of the Calcutta Municipal 
Act. About the middle of March the 
BUstee Surveyor suggested to the peti¬ 
tioner that he should take action under 
S. 527 of the Calcutta Municipal Act and 
obtain an order from the Small Cause 
Court to affect the improvements. The 
petitioner made an application under 
S. 527 b)fore the Small Ganse Court 
Judge of Sealdah and obtained an order 
regarding the tenants to give him facili¬ 
ties for complying with the requisition of 
the Corporation. The tenants, however, 
when he wont to get compliance with 
the requisition, refused to allow him to 
carry out the work^. One of thes.) ten¬ 
ants wai prosecuted but was discharged 
on the 8fch July 1926. 

Meanwhile on the IBlih Miroh 1920 
proceedings were once more taken against 
the petitioner for not having carried out 
the improvements required by the notice 
of the 13th August 1925 for the non- 
complianco with which the petitioner 
hod once been convicted and fined on the 
lObh December 1925. These procjodings 
terminated on the 9th of August 1926 
when the Municipal Magistrate convicted 
the iwtitioner-and fined him Ri. 150 be¬ 
ing at the rate of Ri. 3 a day for 50 days. 
The petitioner then movred this Court 
and has obtained this Rule on two 
grosadf' firet that the iwtitioner having 
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applied for time under S. 359 of the Cal¬ 
cutta Municipal Act, and having taken 
bona fide action for removing all the huU 
on the land the prosecution and convic¬ 
tion are bad in law; secondly that the 
tenants having refused facilities to effect 
the improvements and the itetitioner 
having obtained an order under S. 527' 
the prosecution and conviction are illegal. 
I will now deal with the first point. 
S. 359 of the Calcutta Municipal Act pro¬ 
vides that 

the oAviier of .'loy land iacludctl in a Busto- 
and bearing a separate number in the assessmeu'- 
book may, at auy time, whether a standard pbi 
for the Bustee has beeii prepared under thi-^ 
chapter or not, send a written uotioe to the 
corporatioi that lie iatends to reaiove all tht- 
huts standing on .such land ; 

and Clause 3 of this section rims as 
follows : 

Such owner shall, within six inoiUli' uftjr t-L- 
dat3 of such notice, or within such fuvtluir tiiiir. 
as th 2 Corporation may from time to time allow . 
remove all huts standing on such land ; and if b- 
do3s not do so, this notice shill be docm'.d to 
cancelled. 

Mr. Talukdar contends on behalf cf 
the petitioner that the Corpoiation i- 
bound to accept this notice under S. 3')9' 
and that once a notice has been gi\en to 
the Corporation under this section tli-- 
Corporation must wait for tlie statutory 
period of six months before taking anv 
further jirocsedings against the luistee 
owner. Mr. Talukdar contends that the 
Corporation has no option but to accept 
I he notice. Mr. Chatterjee. on belialf cf 
the Corporation would seem to argue 
that once tliero had lieon a prosecution 
and the Bu.stee’ owner liad lieen lined for 
non-compliance with the reqtiisition re¬ 
quiring certain improvements to lie made 
in the Bustee it was not open to tlio 
bustee owner to make an ajijjlication 
under S. 359. He (urtlier argued that 
although the proceedings against th-.y 
petitioner were instituted on the l^tb. 
Marcli 1926 no action was taken until 
the 15th July 1926 which date is mo.''s 
than six months from the 16th Decembe - 
the date on which the petitioner gave 
notice to the Corporation of bis inten¬ 
tion to remove all the huts standing on 
the land. 

The case would seem to turn iijian 
whether the Corporation are ohligej t :• 
accept notice given to thorn under 8. 3.59. 
and secondly whether, as Mr. Chatterjee 
contends, once a Bustee owner had beev, 
fined for neglect to carry out an ordc’; 
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under S, 346, he could or could nofe serve 
such a notice on the Corporation. As we 
ji’ead S. 359 it is obligatory on the Cor- 
iPoration to accept such notice and it is 
;Dot open to them under the section to re- 
;fuse to accept such a notice and the 
jowner of the Bustee giving the notice is 
entitled to six months’ time allowed by 
‘he section within which he is to effect 
Mic removal of all tlie huts standing on 
the land. As far as can be seen it is im¬ 
material wliethcr the Bustee owner had 
already been prosecuted and fined for 
neglect to carry out a requisition under 
346 : he is entitled to serve a notice 
under S. 359 on tlie Corj'oration and to 
T^ot SIX months' time allowed under that 
>oetion for tiie removal of all the huts on 
' land. No doiii)t it would be open to 
.the Corporation if, on the expiry of the 
9 months from the date of the notice, the 
huts had not been removed to revive 
once move the former proceedings under 
34f). The Corporation, therefore, wei'e 
clearly not entitled to prosecute the 
petitioner within six months from the 
i6th December 1925. Mr. Cluitterjee 
•contends that nothing had really been 
done in the matter of this prosecution 
till the 15th July which -was more than 
six months from the 16th December. We 
have not the order-sheet before us and it 
is impossible for us to say what orders 
were or were not passed by the Magis¬ 
trate. It is sufficient for our purpose 
tnat the proceedings against the peti¬ 
tioner were started on the 18th March 
that is, a date within six months from the 
16th December. Therefore it seems to 
us that the Corpoi’ation were not entitled 
to.prosecute the petitioner in the circum¬ 
stances of this case. The conviction and 
sentence of the petitioner must be set 
aside, the whole proceedings being ih 
legal. The petitioner is acquitted. The 
fine, if paid, will be refunded. 

Gregory, J.— I agree. 

Conviction set aside. 
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Greaves and M. N. Mukerji, JJ. 

Mahanta Bh'igaban Das —Defendant- 
Appellant. 

V. 

Bisweswai Nath Saha and othevs — 
Pla i n t i ff s—Respondents. 

Appeal No. 222 of 1924, Decided on 
6th May 1926, from the decree of the 
Dist. J., Birbhum, D, - 24th September 
1923. 

(fl) Lease—Kabnliat — Cons'truclion— ICabu’ 
Hal creating tcnayicy In respect of certain lands, 
containing clauses consistent with creation of rai- 
yati interest such as payment of Falhar, and 
compensation for land acquired for public pur¬ 
poses—There is presumption in favotir of crea¬ 
tion of tenure. 

Olio K exo3Uted io favour of B a kabuliat by 
which a Sarasari jama was sought to be created 
in re.spect of 275 bighas of land. Out of these 
275 bighas 160 bighas were cultivated land for 
which a rental of Rs. 71 was fixed. The remain¬ 
ing 115 bighas were waste land for which no rent 
was assessed and it was provided in the document 
that the root would be assessed therefor when the 
laud would be brought under cultivation. It 
went on to state that if any market, hat&o.. 
were established on the laud the landlord would 
be entitled to make settlements about them sepa¬ 
rately, and if any portion of the land was acqui¬ 
red for public purposes the landlord woald get 
the price therefor. It further provided that the 
teiant would enjoy the fruits of the trees on the 
laud paying Falkar and would bo liable to pay 
further compensation if he did damage to the 
trees A'c. It farther stated that if the entire rent 
for any particular ye.irs was not paid in time the 
landlord would be entitled to make a fresh settle¬ 
ment of the jama. It stated also that the tenan¬ 
cy that was created was.to be heritable. 

Held : that the int8re.st created was that of a 
tenure-holder and not that of a raiynt and the 
tenure was transferable. [P 221 C 1, 2 ; P 222 C 2] 

(6) Transfer of Property Act, S.Q—Tenancy 
created after Transfer of Property Act hrU before 
operation of Bengal Tenancy Act is trans¬ 
ferable. 

A non-permanent teiurc created after the pass¬ 
ing of tbo Transfer .of Propeity Act and before 
the passing of the Bengal Tenancy Act came into 
operation is transferable under S. 6 of the for¬ 
mer Act : 7 C. L. J. 553, Dist. [P 223 0 2J 

(c) Transfer of Property Act, S. il-Princi- 
2 >lc applies where one stands by and acquiesces in 
the act of another and by such acquiescence in¬ 
jury is caused to a third person. 

The principle contained iu S. 41 relates tea 
case where one stands by and acquiesces iu some* 
thing that is being done by ancther, and if io 
consequence of such acquiescence some injury is 
caused to some third paity, it is not open to tbs 
2>©rson so acquiescing to say that what was done 
by that other person avas not authorised by him • 
2C C. ir. K, 365, Dist. [P 223 C 2] 
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<d) Civil P. c.. S. m~Queslion of fact. 

The question whether there has been a repre- 

eentatiou amounting to acquiescence or not is a 
questioa of fict: 17 C. 11'. N. 833, Foil. 

_ [P 224 C 1] 

Gunada Charan Sen and Prasanta Elm- 
san Gupta —for Appellant. 

PadhiJia Panfan Guha —for Resnon* 
dents. 

4 

Mukerji, J.—The facts which led to 
thia litigation are these : The Defendant 
No. 1 is the pufenidar. On the 24th May 
1884 one Kalu Majhi executed in favour 
of the Defendant No. 1 a kabuliat by 
which a Sarasari Jama was sought to be 
created in respect of 275 bighas of land. 
Out of these 275 biglias 160 bighas were 
jcultivated land for which a rental of 
Rs. 74 was fixed. The remaining 115 
bighas were waste land for which no rent 
was assessed and it was provided in the 
document that the rent would be assessed 
therefor when the land would be brought 
under cultivation.^ On the 1st December 
1888 Kalu sold this tenancy in respect of 
the 160 bighas to one Bishu Majhi and 
one Kanai Dhangor. Bishu and Kanai 
were recognized by the Defendant No. 1 
as transferees in rsspect of the said IGO 
bighas and they thereafter sold to the 
plaintiff's father Giridhari the said tenan¬ 
cy by a conveyance dated the 4bh May 
1894. On the 16th February 1895 Giri¬ 
dhari got a conveyance from Kalu in res¬ 
pect of the remaining 115 bighas. Giri¬ 
dhari however was not recognized by the 
Defendant No. 1 who went on instituting 
suits for rent against the heirs of Bishu 
and Kanai, and Giridhari appears to have 
satisfied the decrees so obtained by depo¬ 
siting the decretal amounts in Court. On 
^0 20bh September 1910 the Defendant 
Wo. 1 obtained a decree for arrears of 
rent against the heirs of Bishu and Kanai 
for corbam period and in execution of 
that decree he purchased the tenancy in¬ 
terest on the 20th January 19lx and 
took possession of the tenancy on thA 
28th January 1911. The plaintiffs who 
are two out of the three sons of Giri- 
dh&ri applied for setting aside the sale 
also made an application resisting the 
delivery of possession to the decree-hold¬ 
er Defendant No. 1, Those proceedings 
ended in favour of the Defendant No 1 
on the 5th January 1914. In the mean¬ 
time that is to say in July 1911, the 
nttme of the Defendant No. 1 was record- 
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ed in the settlement proceeding as holder 
of this tenancy interest. The plaintiff s 
theieafter instituted the present'Snit out 
of which Ibis appeal arises for declara¬ 
tion of their title to and for recovery 
possession of ^rds share of the suit land! 
The third son of Giridhari, was impleaded 
in the suit as Defendant No. 10. The 
Defendants 2 and 3 are the sons of Bishu 
Defendant No. 4 the son of Kanai and 
Defendants 5 to 10 are the purchasers of 
the interest of tlie said Defendant No. 10. 
The suit has been decreed by the Courts 

below though upon different grounds. 
The learned Munsiff held that the tenan¬ 
cy created by the document of the 24th 
May 1884 was a permanent tenure which 
was transferable and that therefore the 
decree obtained by Defendant Nu. ] 
against the sons cf Bishu and Kanai and 
the sale held in jmrsuance of that decree 
were not binding on the plaintiffs. Ot'. 
appeal the learned District Judge held 
that the tenure was not a ijermaueut one 
but it was transferable and accordingly 
the plaintiffs were not bound by the dec¬ 
ree and the sale to which 1 havcj refeired, 
The Defendant No. L has theroui.on jiv- - 
ferred this appeal. 

Three grounds have been urged on be¬ 
half of the Defendant No. 1 in this 
appeal. The first ground is to the offect- 
that upon a proper construction of the 
kabuliat of the 24th May 1884 it should 
have been held that the interest created 
thereby was not a tenure but a raiyati 
holding. The kabuliat in question has 
been placed before us and the terras of 
the document have been brouglit to our 
notice and it has been urged that having 
regard to certain provisions in the docu¬ 
ment to which I shall i)resently refer it 
was tlie intention of tho parties that an 
occupancy raiyati holding and not a 
tenure was to be created there))}'. Tlje 
document recited that it was a sarasari 
kabuliat, and Kalu the executant of the 
document is described therein as being a 
person whose occupation was cultivation. 
The document further provided that if 
any patit land in addition to the land 
which had already been brought under 
cultivation was cultivated, rent would 
have to be paid therefor separately. It 
went on to state that if any market, hat 
&c., were established on the land the! 
landlord would be entitled to make settle¬ 
ments about them separately, and if any' 
portion of the land was acquired for pub ^ 
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,lic purpose? the landlord would gei the 
price therefor. It further provided that 
the tenant would enjoy the fruits of the 
trees on the land paying falkar and would 
jbe liable to pay further compensation if 
he did damage to the tree? &c. It further 
stated that if the entire rent for any par¬ 
ticular years was not paid by the end of 
the year and at the time of the Cbaitra 
kist the landlord w'ould be entitled to 
make a fresh settlement of the jama. It 
stated also that the tenancy thati was 
created was to be heritable. No period 
was fixed for the lease and the amount 
of rent fixed was as I have stated 
Rs. 74 for 160 bighas and it was stipula¬ 
ted that when fresh land would be culti¬ 
vated assessment of rent would be made 
in respect of the sxme. Some of the 
clauses contained in this document 
no doubt are clauses which would be 
Miore consistent witli the creation of a 
raiyati interest than with the creation of 
of a tenure : for instance the clause rela¬ 
ting to tiie payment of falkar, the clause 
■I’elating to tlio compensation for lands to 
1)0 acquired for public purposes and so 
on. But it is not unusual to find such 
clauses even in documents which are •ex¬ 
pressly executed for the purpose of creat¬ 
ing the interest of a tenure-holder. The 
document purported to create a tenancy 
in respect of 275 bighas of land. That 
itself raises a presumption that the intc- 
lest created was tliat of a tenure-holder 
and that presumption continues until 
it is rebutted by evidence to the con¬ 
trary. 

The learned District Judge has refer¬ 
red to certain other facts and circumstan¬ 
ces in his judgment and upon which he 
has relied for coming to the conclusion 
t-hat the interest created was that of a 
tenure-holder and not of a raiyat. These 
facts are that Kalu himself held a few 
bighas out of 275 bighas of land and the 
vest was in the possession of other ten¬ 
ants. He has referred to a number of 
documents from which be has inferred 
that Kalu had tenants under him with 
regard to a portion of this land. He has 
referred to certain rent decrees obtained 
by Kalu against his under-tenants. He 
has referred also to the fact that Bishu 
and Kanai used to live at a distance of 
14 or 16 miles from the place where the 
lands are situate and that therefore they 
could not have themselves cultivated the 
land. The document apart from the 
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attending circumstances may perhaps be 
equally consistent with the theory that 
an occupancy holding was being created 
unless reliance was placed upon the pre¬ 
sumption which arises by reason of the 
area being 275 bighas. But these cir¬ 
cumstances to which the learned Judge 
has referred may legitimately be referred 
to for the purpose of arriving at a defi¬ 
nite conclusion, and I am of Oj.inion 
that the learned Judge upon a consi¬ 
deration of 'all these facts and circum¬ 
stances was right in holding that the in¬ 
terest created was that of a tenure-holder 
and nob that of a raiyat. The appellant 
contends in the first place that the fact 
that notwithstanding the transfer, suits 
for realization of rent wore being insti¬ 
tuted against the original tenants Bishu 
and Kanai who had been recognized by 
him, and the fact that in the record the 
name of the appellant was entered as 
the holder of these lands should be taken 
into consideration, and from these facts 
it should be held that the presumption 
which arises under S. 5 of the Bengal 
Tenancy Act has been rebutted. It 
should be remembered however that ac¬ 
cording to the plaintiff’s case the entry 
was made without any notice to them 
and the fact that the transfer was nob 
recognized by the defendant cannot be 
taken to be a fact in his favour in the 
present suit. 

The second contention urged on be¬ 
half of the*appellant is that if the tenure 
was not a permanent one then the onus 
is on the plaintiffs to prove that it was 
transferable. In support of this conten¬ 
tion reference has been made in the first 
place to the . provisions of S. 11 of the 
Bengal Tenancy Act, which stages that 
every permanent tenure shall, subject to 
the provisions of this Act, be capable of 
being transferred and bequeathed in the 
same manner and to the same extent as 
other immovable property. The appel¬ 
lant s argument is that because there is 
no provision in the Bengal Tenancy Act 
to the effect that a non-permanent 
tenure^ would be transferable, whereas 
there is a clear provision that a perma¬ 
nent tenure is transferable it should be 
held that the person who alleges that a 
non-permanent tenure is transferable 
niust prove it; and in support of this con¬ 
tention reliance has also been placed 
upon a passage to be found in the judg¬ 
ment of this Court in the case of Mira' 
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moti Dassya v. Annoda Prosad Ghosh (1). 
The passage runs fchiis : 

It i3 noticaable thib S. 11 of tha Ba.igal 
Tonaacy Ait eiaotj that every parcnaieat taoure 
shall, subjaot to tha provUiois of tbs Act, bs 
•capable of bsing traasferred. Nothing howaver 
jssaid about noi-parmaaeut bsaures. If it had 
been also iutanded to make then tcaasfarable 
wa might have flipeobed the Lsgislatuce to have 
said so. 


The case in 7 C. L. J. 553 was a case in 
which the question arose as to the trans¬ 
ferability or otherwise of a non-perma- 
nent tenure which had been created be¬ 
fore the passin ,' of the Transfer of Pro¬ 
perty Act. The learned Judges first of 
all held that the tenancy having been 
created before the Transfer of Property 
Act came into operation tlie said Act was 
not applicable to the case, and thereafter 
they made the observations to which I 
have referred. Those observations are in 
the nature of an obiter dictum, and with 
great respect to the learned Judges who 
made them I am of opinion that oven if 
they are correct they cannot be said to 
Apply to a case like the present where 
admittedly upon the pleadings of the 
parties the tenancy was created after the 
passing of the Transfer of Property Act 
and before the Bengal Tenancy Act came 
into operation. In the present case it 
should be remembered that the tenancy 
was created by a kabuliyat of the 2Uh 
May 1881. 

An attempt was made here on behalf 


of the appellant to show that tlio tonanc' 
existed from before 1882. But that wa 

not the position that was taken by him ii 
any of the Courts below, and I am o 
opinion that he should not be allowed t( 
taka up that position at so late a stag 
of the case. If the tenancy was createc 
after the Transfer of Property Act cam( 
into operation and before- the Benga 
Tenancy Act came into existence thee 
under S. 6 of the Transfer of Propeiti 
Act the tenancy would be transferable i 
in point of fact there is no provisioi 
either in that Act or in any other Ac 
restricting the transfer thereof S n*; 
of the Transfer of Property Act provide^ 
only that the operation of the chapter it 
which that section occurs does not extent 
to leases for agricultural purposes. 8. f 
of the Transfer of Property Act lays 
down that property of any kind may be 
tttneferred except as otherwise provided 
oy that Act or by any other law for the 


time being in force, and Cl. (i) of that 
section says that 

Dothiug in this section shull bs deemed to 
authonz) a tenant having UDtraQ:>ferable tight 
of occupancy, the farmer of an estate in respect 
of which defauit has biea made in paving rev- 
enue or the lessee of an estate under the manage¬ 
ment of a Court of Wards to assign his interest 
as such tenant, farmer or lessee. 

It is clear from this that unless there 
is some special provision in the Bengal 
Tenancy Act or in some other Act which 
prohibits tlie transfer of a non-permanent 
tenure tbo general provisions contained 
in S. 6 as to the transferability of tenures 
will hold good. In the present case I ami 
of opinion that it having been found that 
the interest created by the document of 
1881 was a non-permanent tenure, the 
said tenancy is a transferable one. 

Tne next argument of the appellant is 
to the effect that the plaintiffs had 
allowed themselves to b3 represented in 
the Sherista of Defendant No. i through 
Bisliu and Kanai it was not open to them 
to allege that they are not bound by the 
decree and the sale to whicli I have re- 
ferrad. Reliance has been placed in sup¬ 
port of this argument upon the principle 
contained in S. 41 of the Transferor 
Iroperty Act. Tiiat principle liowevor 
relate? to a case where one stands by and 
acquiesces in something that is being 
done by another, and if in consequence 
of such acquiescence some injury is 
caused to some third party, it is provided 
by that section that it is not open to the 
person so acquieicing to say that what 
was done by that other person was not 
authorized by him. Keforenie has been 
made to certain decisio.us of this Court 

as supporting this contention of tho aj)- 

jiellant. Tho case which is most relied 
upon for the purpoies of this contention 
is that of Ali Mahamud v. Aflabuddiii 
Bhmja (2). It will bo seen tliat in that 
caso there was a finding by tlie Subordi¬ 
nate Judge to tlie effect that a certain 
tenant and his heir had 'allowed” ano¬ 
ther person to represent them as tenants 
in the sherista of the landlord. 

In the present case it cannot bo said 
for a moment that the plaintiff or Giri- 
dbari, the transferee, ever allowed their 
vendors to represent them in the sherista 
of the landlord. Suits for rent were 
being insbitubod against tlio said vendor.s 
in spite of the fact of the said transfer and 
decretal amounts were being deposited 
by the transferee when the decrees were 
flUlSJ z6 C. W. N. 355=34 iTc. 251. 
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obtaioeil. There is no question of 
acquiesnenco or of allowing somebody 
else to represent tlie transferee in the 
sherista of the landlord in the present 
case. As has been observed in a decision 
oi this Court in the case oi Chamatlcari 
Dasi V. Tri(juna Nath Sardar (3) the 
question whether there has been such 
representation or not is a question of 
fac'’, and the mere fact that theitransferee 
refrained from instituting a suit for a 
declaration to get his name recorded in 
the defendants’ sherista, which seems to 
be tho only course left to the transferee 
to adopt in the circumstances of this case, 
cannot be taken as an acquiessence on his 
part or allowing of the transferrers to 
represent him in the landlord’s sherista. 

I am therefore of opinion that the prin" 
ciple to which reference has been made 
in connexion with this contention has no 
application to the facts of this case. 

These are all the contentions that have 
been urged on behalf of the appellant. 
As they fail the appeal must be dis¬ 
missed with costs. 

Greaves, J.— I agree. 

_ Appeal dismissed. 

<3) [1913J 17 C. W. N. 833=19 I. C, 939. 
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Rankin and Ghotzner, JJ. 

Alfred Laird —^Accused—Petitioner. 

V. 

I^ing- Empero) —Opposite-Party. 

Criminal Revision No. 418 of 1926, 
Decided on 30t:h June 1926, from an or- 
der of the Ch. Presy. Mag., Calcutta. 

(o) Merchants Shipping Act (1923), S. 103 
(4)— Essence. 

-he essence of S. 103 (4) is assault. 

[P. 225, C. 1] 

(6) Criminal P. C., S. 403 (l)’-ConvicUon 
'ur.der Calcutta Police Act, S. 68-^Trial under 
Merchants Shipping Act, S. 103 (4) on the same 
facts is barred—Merchants Shipping Act, S. 103 

(4). 

Where the accused, an oflScer of a steamship, 
was convicted under S. 68 of the Calcutta Police 
Act on a charge of drinking and disorderly con¬ 
duct creating a disturbance by assaulting the 
Captam of the vessel and sentenced to pay a 
fine, and the Captain subsequently filed a com¬ 
plaint on the same facts under S. 103 (4) of the 
Merchants Shipping Act charging the accused 
with having assaulted him aud he was convicted 
under the said section and sentenced. 


King-Emperor 1927 

Held ; that the substantial charge under the 
Police Act being “assault,” Criminal P. G. 

S. 403 (1), 2nd part, is a bar to a second convic¬ 
tion upon the same facts under a different 
enactment, namely, ths Merchants Shipping Act. 

[P. 225. C. 2] 

Mrityunjay Chattopadhyay aud 
Sackindra Nath Banerjee —for Peti¬ 
tioner. • 

Khutidka} —for the Crown. 

Ghotzner, J.— This is a Rule calling 
upon the Chief Presidency Magistrate to- 
shovv cause why the order made by him 
sentencing the petitioner, Alfred Laird, 
to seven days’ simple imprisonment under 
S. 103 (4) of the Indian Merchants 
Shipping Act 11 of 1923, should not be 
set aside on tlie first and second grounds 
specified in the petition. These grounds 
are; first, that the petitioner had already 
Ijeen convicted upon the same facts, and 
consequently his subsequent trial and 
conviction was bad in law; and 
sscondly, that the conviction of the peti¬ 
tioner under two different enactments 
for the same act was illegal. 

There is no dispute about the facts. 
The petitioner was the Third Officer of 
the steamship "City of Newcastle” and 
he was sent up on the 26th April 1926 
upon a charge of having assaulted the 
Captain of the ship, Daniel Jenkins. Ac¬ 
cording to the evidence the petitioner 
was drunk and used abusive language and 
assaulted the Captain with the - result 
that the Captain was somewhat 
seriously injured and had to call in the 
police. A Sergeant of Police came on 
board the ship, the occurrence having 
taken place in the Captain's cabin and I 
took the accused ashore. He was placed 
before an Honorary Magistrate charged 
with an offence under S. 68 of the 
Calcutta Police Act. In para. 6 of the 
form the offence complained of is stated 
to be 

drunk and disorderly conduct by creating a I 
disturbance by assaulting the Oaptaiu of the I 
vessel “City of Newcastle” at No. 2 Berth, I 
kidderpore Docks, on the 25th April 1926, I 

and the section given was S. 68 of the j 
Calcutta Police Act. In the 7th paragraph I 
the plea of the accused was recorded in J 
these words : “Admits asault.” T 

Thereupon the learned Honorary I 
Magistrate, Dr. Sarbadhikari, made the I 
final order fining the accused Rs. 20 or I 
in default seven days’ rigorous imprison* j 
ment. Thereafter, on the 28th April, the j 
Captain filed a second complaint undfl^ I 
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S,, 103 (4) of the lodiau llarchaafcg Ship¬ 
ping Act. This casa wa? heard bv 
Mr. _ Roxburgh, the Chief Presidency 
Magistrate, who. on the lObh of May 
sentenced the petitioner to seven days’ 
simple imprisonment. The defence set 
up by the petitioner before Mr. Ro.Kburgh 
was that he had already beeu convicted 
and hned Rs. 20. The learned Magis¬ 
trate states that the fact that the 
petikoner had already been fined under 
the Calcutta Police Act was immaterial 
and goes on to say : 

police 

arrested the accused on the letter of the Captain 

and than had to justify this by putting up a 

cognizib 0 case. They sent the accused up then 

on a chailan for druukan and disorderly conduct 

by creating a disturbance by assaulting the Oap- 

City of Newcastle’ at No. 2 

n?, 4 . 7u^)r . 25th April 1926.’ 

aut the Captain s letter which was seat up with 

the chalUn shows that the assault was in his 

cabin. If the Magistrate had bothered to read 

this and to give the matter a moment’s thought 

seen that whatever the accused 
might plead, he ought never to have been called 

which i*! any 

ooaviotion undet S, Os'of the Police^“'ie^Uege| 

and the accused can get it set aside if he thinks 

kIi opinion it does not in -any wav 

»l t proceedings under S. 403, Crimi¬ 

nal P. 0., or S. 2G of the General Clauses Act. 

Ha sayg in conclusion : 

could have aov applica- 
tion here the offlencss are governed bv S. 23.5 ( 1 ) 

8. 235 or, 237, Criminal P. C. ^ 

The question hare seams fco ma to be 

purely one of fact, that is to say, of what 

offence waj the accused convicted before 
Dr. Sarbadhikari. Gan it be said that 

and that the 

kaTfor Sa^badhi- 

Kan for using abusive languatfe anrl 

convicted of assault ? WheD'’the record 

18 examiued it will be found that ?he 

aooMed was convicted of assault and 

nothing more. Therefore when the aom- 

plainant seeks to have the petitioner 

again placed on his trial for the same 

offence under a different enactment 

namely, the Indian Merchants Shipping 

Act. It seems to me difficult to say that 

the provisions of S. 403. Criminal P 

a do not apply. Before Dr. Sarbadhi- 

Kan the petitioner pleaded guilty of 

assault and upon that plea he was^oon- 

vioted. 8.103 (rV)oMhelndirn id^er- 
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chants Shipping Act says that a seaman 
shall be liable to be punished 

V-fi muster or any mate or a 

certified engineer of the ship and shall be liable 
to imprisoainent fcr a term which may extend 
to 12 weeks. 

It IS clear therefore that the essence of 
that section is assault. Now S 403 
Criminal P. C.. says this : 

A person who has once been tried by a Court 

of competent jurisdiction for an offence, and 
convicted or acquitted of such offence, shall 
while such conviction or acquittal remains ia 
force, not be liable to be tried again for the same 
offence nor on the same facts for any other 
offences for which a different charge from the' 
one made against him might have'been made 
under S 236. or for which he might have beea 

convicted under S. 237. 

It is perfectly true that the charge- 
against the petitioner might very well 
have been laid under the Indian Mer¬ 
chants Shipping Act in the first instance, 
and probably it was wrong of Dr. Sarba- 
dhikary to entertain a charge under the 
Calcutta Police Act, because on the face 
of It It was inappropriate. At the same 
time when Mr. Khundkar who appears 
lor the Crown asks us to interfere in our 
revisional capacity and set aside the con¬ 
viction under the Police Act because the 
co^nviction under the Indian Merchants 
shipping Act would be more appropriate, 
we do not feel disposed to accede to his 
. request. There can be no question in 
my judgment that the substantial charge 
upon which the petitioner was convicted 
under the Police Act was assault and the 
Honorary Magistrate recognised that 
that was the offence of which ho was 
guilty. I think, therefore, that S. 403 
(U. second part, must operate as a bar to 
a second conviction upon the same facts. 

ihe result therefore is that the Rule 
i^s made absolute. Let the petitioner 

be released and discharged and let his 

bail bond lie cancelled. 

Rankin, J. —I agree- 

Rule made absolute. 
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Rankin, C. J., and M. N. Mukerji, J. 

Satish Chandra Joardar and others — 
Plaintiffs—Applicants. 


v. 


Kumar Birendra Nath Roy Bahadur 
“—Defendant—Respondent, 

Application for leave to appeal to 
Privy Council, No. 14 of 1926, Decided on 
23rd November 1926. 



22G Calcutta Satish Chandra v. Kumar Birendra (RaDkin, O.-J.) 1927 


Civil P. 0., S. 110 — Loio valuation put on 
plaint doe^ note^top plaintiffs for the purpose 
of Privy Council appeal — High Court can go 
into question of real value if trial in a different 
Court is not necessary. 

The mere fait thit a low valuitlou is put on a 
[plaint for the purpose of Court-fee ’and coase- 
queatly for the purpose of jurisdiction should not 
be allowed to operate as estoppel against the 
plaintifT o \ the question of value for the purpose 
of Privy Council appeils and the High Court is 
entitled to go into the real value for the purpose 
of considering whether a certificate should be 
granted when it is not a case in which the higher 
valuation would have meint that the trial would 
have to be in a different Court : 1 I. A. 84 (P. 

C.) a >d 1 I. A. 317 (P. C.), Dist. [P 223 C 2] 

Narendra Kitrn'ir Bam and Rafendra 
Bhaan Bakshi^ior Appellant?. 

Sa,rat Chunder Bose and Jatindra iVo* 
han Chondhury —for Respondent. 

Rankin, C. J. —In this case two ques¬ 
tions arise for consideration with refer¬ 
ence to the value of the subject-matter. 
The judgment complained of is a judg¬ 
ment of reversal and if the subject matter 
is of the value of Rs. 10,000 the appellants 
to England are entitled to a certificate. 

It is said first that the appellants to 
England, namely, the plaintiffs are es¬ 
topped from alleging that the value* of 
the subject-matter amounts to Rs. 10,000. 
It appears that in this suit the valuation 
which was put upon the plaint for the 
purpose of Court-fee, was, apart from 
mesne profits a valuation of some Rs. 930 
only and it is said that the plaintiffs 
having failed in the first Court brought 
an appeal to the Court of the District 
Judge on the footing that the value of 
the subject matter was under Rs, 5,000. 
The District Judge having found in their 
favour and the High Court in second ap¬ 
peal having been against them and they 
now being desirous of proceeding further 
on appeal it is said that they are estopped 
because they cannot approbate and repro¬ 
bate and that their action in taking their 
appeal to the Court of the District Judge 
moans that they took an advantage on 
the basis that the valuation of the suit 
was much lower than what it is now said 

to be. ..3 1 , 

In my judgment the cases cited to us 

do not cover the present case. There are 
two cases Kristo Indro Saha v. Hiiromonee 
Dassee (1) and Baku Lekraj Roy v. Kati- 
hya Singh (2). The case at page 317 does 
not, in my judgment touch the point at 
all.’ The case at page 81 is an authority 
'Tl) [1873] 1 LA. 84=3 Sar. 317 (P.C.) 

(2) [1874] 1 I.A. 317=3 Sar. 373 (P..C.). 


for this and so far as I can see only for 
this—that where a defendant took an 
advantage by accepting a high valuation 
and proceeded to appeal to the High 
Court direct, he could not afterwJtrds 
allege that the real value was lower when 
the plaintiff wanted to go to the Privy 
Council. For this purpose the view of 
the law appears to be that for an appel¬ 
lant to proceed to a higher Court imme¬ 
diately is to take an advantage 'but it is 
not so far as I know to be found any¬ 
where laid down that to proceed to a 
lower Court and take a chance of what 
the lower Court would do is to take an 
advantage. It has in my short experi¬ 
ence been generally accepted in this 
Court that the mere fact that a low valu¬ 
ation is put on a plaint for, the purpose 
of Court-fee and consequently for the 
purpose of jurisdiction should not be 
allowed to operate as estoppel against the 
plaintiff on the question of value for the 
purpose of Privy Council appeals. There 
is perhaps a good deal to be said in favour 
of such a rule being introduced but there 
is a great deal to be 'said against such a 
rule being introduced by judicial deci¬ 
sion. The cases Hari Mohan Misser v. 
Siirendra Narain Singh f3) and Kumar 
Basanta Kumar Roy v. Secretary of State 
for India (4) seam to me to take the 
‘matter no further than I have said and I 
am of opinion that we are entitled to go 
into the real value for the purpose of 
considering whether a certificate should 
be granted. This is not a case in which 
the higher valuation would have meant 
that the trial would have had to be in a 
different Court. I reserve my opinion as 
to such a case. 

It appears that the suit as framed 
asked for vacant possession by ejecting 
the defendants. It appears further that 
the appeal which succeeded in this Court 
was an appeal from a decree of the Diff* 
trict Judge which in its final formg ranted 
that very prayer, namely, khas possession 
by ejecting the defendants. 

The learned Subordinate Judge to 
whom this matter of valuation was re¬ 
ferred has dealt with the matter on the 
basis that whatever happens in this suit 
the plaintiffs cannot really get vacant 
possession by ejecting the defendants. He 
has taken it to be a fact that tenants 
have bee n settled upon this land in a way 

(3) ‘ [1903] 31 Cal. 301. 

(4) [1910] 14 C.W.N. 872=6 I.O. 792. 
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that binds the plainbiflfs and that there¬ 
fore one has to allow merely the value 
that the plaintiffs will be likely to make 
•out of this land by taking rant from per¬ 
sons who are already established on the 
land. In that way the learned Subordi¬ 
nate Judge prefers to deal with the 
matter on a rental basis. He has also 
<i 0 alt with the matter -from the point of 
view of the value of the produce of the 
land. He finds in the end that as regards 
the claim for mesne profits the plaintiffs’ 
case now is represented by a produce 
value of Rg. 6,552 on the basis that the 
gross value of the yield is Bs. 6 a bigha, 
That the net value which the plaintiffs 
could make would be at Rs. 3 and that 
the plaintiffs in that way can make out a 
claim for mesne profits at Rs. 6,552. It 
follows, therefore, that if it can be shown 
that the value of the land itself apart 
from mesne profits is as much as Rs. 3448 
the plaintiffs have made out their right 
to a certificate. The learned Judge says 
that th-a value is only Rg 3236 and he 
•does that by taking general evidence of 
witnesses some of whom gave one figure 
and some another. It is objected that 
they were speaking not really of the 
value of the land at all but were speak¬ 
ing merely of the rates that appear in 
•documents which show sales of tenants’ 
right and it must be very evident that it 
IS impossible to arrive at any degree of 
exactness upon the evidence which was 
Wore the learned Subordinate Judge. 

Looking at the whole matter I am 
•satisfied that the . learned Subordinate 
Judge, in this case has adopted an esti- 
4iiat50 which U disbincfcly conservative. I 
help noticing that for 146 bighas 
«t Rs. 3 a bigha, at 12 years’ purchase 

TU ft C!?fi obtained of 

plaintiffs suit, the form of the decree 
which was obtained from the District 
Judge and to the materials in the very 
careful report of the Subordinate Judge I 

notover-estimat- 

the value of the plaintiffs' claim if 
we say that it is Rs. lO.OQO. 

For those reasons I think that this case 
must be treated as one where a certificate 
must that the case is a fit one fo? 

sTlOofthro^df'^"*" 

%“^^e”“ in'fhis’ apSion ”or““' 
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the^projeedings before the Subordinate 

* 

Mukerji, J —I agree. 

Certificate issued. 


in 
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Rankin, 0. Jand C. 0. Ghose. J. 

Bhican Gkatid Ckarorla and others — 
Appellants. 

V. 

debt's oi/iers—Respon- 

Appeal No 65 of 1926, Decided on 
I9fch November 1926, from the origi- 
naUrder of Buckland. J.. D/- 23rd March 

of Commerce. 

tunUy to adduce oral evidence in certain cases— 
Oral evidence as to market rate on a particular 
date need not necessarily be heard. 

arise occasions when having regard 

incumbent on the 

Bengal Chamber of Commerce to give parties 
suitable opportunities of adducing evidence^ But 
each case must depend on its own facts.fP 228 C 2j 

Where the question is one relating to the 
market rate oa a particular date, prima facie it is 
not necessary for the arbitrators to hear or- 1 
evidence as market rates are as a rule, well withiu 

their own knowledge and within the s^eciH 
experience for which arbitrators are selected. 

\T -KT o- CP 229’Cl] 

N.N Sircar and 72. N. 5ircaj—for 
Appellants. 

Lanfjford James and Ameer Ali—ior 
Respondents. 

C. C. Ghoee. J.-This is an appeal 
from a judgment of Mr. Justice Buckland 
whereby ho refused to set aside an award 

° mu Chamber of Commerce. 

The facts, shortly stated, are as follows • 
On the 30th of April 1925 a contract was 
entered into between the appellant firm 
and the respondent firm whereby the 
appellant firm agreed to sell and the 
respondent firm agreed to buy 15,003^ 
maunds bales of Kishengunj jute, deli¬ 
very to be given by August or September 
1925. No delivery having been effected 
by the end of September 1925, the appel¬ 
lant firm asked on the 3rd October 1925. 
for an extension of time for delivery uii 
to the 3l8t October 1925. The respon¬ 
dent firm refused to agree to the exten¬ 
sion asked for, but they stated that they 
were prepared to allow an extension of 
time up to the 10th of October 1925. 
The appellant firm did not see their way 
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to accept the extension of time up to the 
10th of October 1925, but it appears that 
on the 5th of October 1925 the respon¬ 
dent firm expressed their willingness to 
grant an extension of time for delivery 
np to the 31st of October 1925. The 
appellant firm, however, stated on the 
9th of October 1925 that in the events 
which had happened they were not then 
keen on getting an extension of time. 

On the 15th of October the respondents 
made out their l)ill and forwarded the 
same to the appellant firm. That bill 
was for a sum of Rs. 35,437-8-0 and it was 
made on the footing of the difference in 
the price of the goods contracted for 
between the contract rate and the market 
rate on the 15bh of October 1925. The 
appellant firm did not pay the amount of 
the bill with the result that the respon¬ 
dent firm applied to the Bengal Chamber 
of Gommevce for arbitration in terms of 
the arbitration clause contained in the 
contract. The matter then came before 
the Bengal Chamber of Commerce and on 
the 2nd of February 1926 the Tribunal 
of Arbitration of the Bengal Chamber of 
Commerce made their award whereby 
they awarded the whole of the amount 
claimed by the respondent firm, i. e-, 
Rs. 35,137-S-O to the respondents with 
interest thereon and costs. 

The appellants thereafter applied to 
Mr. Justice Buckland for an order for 
setting aside the award and the conten¬ 
tion that was ur^-ed before the learned 
Judge was that, having regard to the 
nature of the case, the appellants should 
have been allowed an opportunity of 
adducing evidence before the said Tribu¬ 
nal of Arbitration of the Bengal Chamber 
of Commerce. 

In order to appreciate the precise 
significance of this contention, it is 
necessary to see what the appellants put 
forward before the Bengal Chamber of 
Commevco in their statement of case. 
That statement was in reply to statonwn 
of case sent in by the -respondents. 
respondents in their statement made it 
perfectly clear that their bill had been 
made out on the footing of the difference 
in price of the goods between the contract 
rate and the market rate on the 15th of 
October 1925 and that in their view the 
15th of October 1925 was the due date 
fo^r ascertainment of damages in the 
events which had happened. The appel¬ 
lant firm in their statement of case to the 
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Bengal Chamber of Commerce by way of 

reply stated as follows: 

We coQtend that the buyers have not suffered 
any damages and we ask for an opportunity to- 
place evidence on the basis of the 30th September 
1925, after the buyers have submitted a revised 
st.itemeat of their alleged claim. The claim for 
Rs. 35,437-8-0, propounded on an imaginary and. 
fictitious basis, is wholly untenable and absurd, 
on the face of it and the arbitrators, we humbly 
submit, will find no difficulty in rejecting the 
claim. For, assuming for a moment that there 
was an extension up to 31st October, no claim, 
can be put forward on the basis of the 15th. 
October as the alleged due date on delivery which, 
was never the due date according to the case of 
both parties. 

In these circumstances the learned 
Judge had to consider whether, having 
regard to the rules of the Bengal Chamber 
of Commerce, it was incumbent upon the- 
Tribunal for Arbitration of the Bengal 
Chamber of Commerce to give the appel¬ 
lants an opportunity of adducing oral 
evidence. 

Iso doubt from time to time there have 
been cases where it has been held that 
there must arise occasions when, having 
regard to the facts involved, it is incum¬ 
bent on the Bengal Chamber of Commerce 
to give parties suitable opportunities ofi 
adducing evidence ’ sea for instance the 
case of David Sasooa v. Karnidass dated 
the 9bh August 1921. But as indicated 
above, each case must depend on its own 
facts and in this case the appellants had, 
in my opinion, abundant opportunities bt 
stating in their case to the Bengal 
Chamber of Commerce what the market 
rate was on the 15th of October or on 
any other date and also the evidence in 
support of such rate a'nd also of showing 
that the rate claimed by the respondents 
was a rate which, having regard to the 
state of the market on the data mentioned 
above, could not be allowed. This oppor¬ 
tunity the appellants failed to seize and, 
in these circumstances, bearing in mind 
the nature of the case and holding as I 
do that this was not one of those cases 
where it would be incumbent on the 
Bengal Chamber of Commorce to hold a 
formal trial, I think the learned Judge 
was entirely right in holding that there 
had been no misconduct whatsoever on 
the part of the arbitrators and that there 
were no circumstances which would 
justify the Court to set aside the awards 

The appeal is dismissed with costs. 

Rankin, C. J. —I agree. 

It appears to me that the nature of tii® 
arbitration before the Begal Chamber of 



^927 


Khetra Mohan v. Bhairab 


Oomraeree is such fc^hafc one is quite safe 
in saying that prima facie it is not neces¬ 
sary for the arbitrators to hear oral evi¬ 
dence about naarfceb rates which are as a 
rule well within their own knowledge 
•and within the special experience for 
which. arbitrators are selected. That 
proposition is sufficient, in my judgment, 
to decide this quession, 

I agree that this appeal must be dis¬ 
missed with costs. 

Appeal dismissed. 


A. I. R. 1927 Calcutta 229 

Coming and Gregory, JJ. . 

Khetra Mohan Das and others —Plain¬ 
tiffs—Appellants. 

Y. 

Bhairab Chandra Das and others —• 

Defendants—Respondents. 

Appeal No. 2224 of 1923, Decided on 
^Isb August 1925, from the appellate 
decree of the 3rd OEfg. Sub-J.. Midnapur, 
D/- 25th May 1923. 

Evidence Act, 8. QO-Gourt j? not bound to 

2jresume the correctness of every statement in a 

•document thirty years old. 

The person producing a document under S. 90 

IS relieved of the necessity of proving that it 
•was executed by the person who purported to be 
the executant ; provide! that it satisfies the 

other conditions, namely, it is 30 ye irs old aud 

produced from proper custody. But that is not 
the same as saying that the Court shall presume 
the correctness or genuineness of every state¬ 
ment appearing in the document. 

[P. 229, C. 2, P. 230, C. I] 

S. C. Maiti and Apurba Charan 
Mukherjee—toT Appellants. 

Santosh Kumar Pal —for Respondents. 

., S''*®***®!’ suit out of which 

this appeal arises the plaintiffs sued for 

a declaration of their title as tenants 
■under Defendants Nos. 4 to 8, and for 
■correction of the settlement record and 
confirmation of their possession. De¬ 
fendants Nos. 1, 2 and 3 are the persons 

whose names are recorded in the reoord- 
of-rights as tenants now in possession. 

The plaintiffs' case was that in 1287 
<)orresponding to 1880,-their mother took 
* settlement from the ijaradar of Defen- 
.dants Nos. 4 to 8 and paid rent all along 

1 ? that on her death 

the plaintiffs came into possession and 
^ntinued to pay rent to the ijaradar 
In the record of rights prepared in 1917 


Chandra (Cuming, J.J Calcutta 
Defendants Nos. 1. 2 and 3 were recorded 

as tenants under the Defendants Nos. 4 

to 8. This entry in the record of rights 
had thrown a cloud on the plaintiffs' 
title : they, therefore, brought the suit 

for the correction of the record of rights 

and confirmation of their possession 
after declaration of their title. The first 
Court decreed the plaintiffs’ suit. On 
appeal to the District Court this deci¬ 
sion was reversed and the plaintiffs’ suit 
was entirely dismissed. The plaintiff-^ 
have appealed to this Court. 

Their contentions are as follows: first 
of all the lower appellate Court has 
wrongly rejected a certain jamabandi 
furd. They contend that this jamabandi 
turd being an ancient document has 

proved itself under S. 90 of the Indian 
Evidence Act ; and that if the lower 
appellate Court was of opinion that the 

document was not genuine the plaintiffs 

should have been given an opportunity 
of proving tile genuineness of the docu¬ 
ment. Is it, therefore, necessary to see 
how the lower appellate Court has 
dealt with this dociimonb. The learned 
Subordinate Judge remarks as follows : 

Therefoi-o, only the jamabandi furd (E\. L) 

IS the solitary document to prove title. It wa^ 

nled after the defendant^ filed under their 
hukumnama Ex. A. I have reasons to suspect 
the genuineness of this document. It is our- 
ported to have been granted by an ijaradar of 
the Kajas named D.vrpa Narayan, whose name 
appears to have been signed by the pen of one 
B. 2 cha Ram. There is no evidence to show that 
D.irpa Nivrayan Was the ijaradar and no evi¬ 
dence to show that Bccha Ra n had the power 
to sign his nanu'. Following the ruling laid 
down in the case of/t/ir./ Cha7nar v. Sridhar 
Pandey (l), I hold that the genuineness of this 
jamabandi furd (Ex. i) cannot he presumed 
only from the proof of custody under S. 90, Evi¬ 
dence Act. 

Now S. 90 provides that 

where any document, purporting or proved to 

be thirty years old, is produced from anv cus¬ 
tody which the Court in the particular ca.-a 
considers proper the Court may presume that 
the signature and every other part of such docu¬ 
ment, which purports to be in the handwrting 
of any p.articular ^rson, is in that person’s 
handwrting, and. in the case of a document 
executed or attested, that it was duly executed 
and attested by the persons by whom it pur¬ 
ports to be executed aod attested. 

In other words the person producing 
such a document is relieved of the neces¬ 
sity of proving that it was executed by 
the person who purported to bo the exe¬ 
cutant : provided that it satisfies the 

(1) [1912] 17 C. W. N. 103=13 I. C. 120=15“ 

C. L. J. 7. 
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lOther conditions, namely, it is 30 years 
'old and produced from proper custody. 
iBut that is not the same as saying that 
the Court shall presume the correctness 
or genuineness of every statement ap¬ 
pearing in the document. 

The learned counsel who has appeared 
for the appellants contends that his 
clients have been misled, because the 
learned Munsif admitted this document 
without proof, and for that reason they 
did not adduce any evidence to prove 
that Darpa Narayan was the ijaradar of 
the zemindars. But merely because the 
trial Court admitted the document with¬ 
out proof the plaintiffs were not relieved 
of the necessity of proving that Darpa 
Narayan was an ijaradar of the zemin¬ 
dars, because that fact cannot be pre¬ 
sumed to have been proved by the docu¬ 
ment itself The lower appellate Court 
in dealing with this document found 
that there was no documentary evidence 
by that I presume it means no reliable 
evidence—to show that Darpa Narayan 
was the ijaradar of the zemindar. In 
that case, therefore, it would be quite 
immaterial whether Darpa Narayan had 
executed this document through the pen 
of Becha Ram, because even if he had 
done so that would not in itself prove 
that he was the ijaradar. That fact nob 
having been proved the lower appellate 
Court was quite right in not relying 
upon this document as proving any part 
of the plaintiffs’ case. 

The next point raised by the learned 
counsel for the appellants is that the 
lower appellate Court should have held 
that the admitted dakhilas which were 
granted by the landlords proved the 
plaintiffs’ case. But in dealing with 
these dakhilas the lower appellate Court 
points out that the dakhilas only exist 
^ from 1298 to 1304 and none after 1304 ; 
accordingly it did not consider that the 
plaintiffs’ case was supported by tho 
dakhilas. I am not prepared to say that 
the lower appellate Court is wrong, 
and to hold the plaintiffs have title to or 
possession of the lands in suit. 

No other point has been urged in sup¬ 
port of this appeal. The result is that 
the appeal must fail and is dismissed 
with costs. 

Gregory, agree. It has been 

brought to our notice that one of the 
appellants in this appeal is a minor and 
be has not been properly represented in 


this appeal. The facts appear to be- 
these : when the appeal was filed there 
were two appellants Khetra Mohan Das 
and Bonomali Das. Bonamali Das was 
a minor and represented by his guardian 
and uncle Khetra Mohan Das, Appellant- 
No. 1. Khetra Mohan died and in his 
place his legal representative Bhuth 
Nath Das was duly substituted. Bub 
apparently for some reason or other no- 
application was made for the appoint- 
ment of a fresh guardian for the minor 
Bonomali who had been represented in 
the appeal by Khetra Mohan. The 
result is that so far as Bonomali, the 
minor is concerned he was not pro¬ 
perly represented in this appeal ; 
and the order which we have passed 
in this appeal so far as he is concerned 
must be vacated. Order 32, R. 19’ 
Civil P. C., provides that 

on the retirement, removal or death of the 
next friend of a minor, further proceedings shall 
be stayed until the appointment of a-next friend, 
in his place. 

Therefore, in this case the order is- 
that so far as Bonamali is concerned all 
further proceedings in this appeal will 
be stayed pending the appointment of & 
next friend. 

Let the minor be given notice of th& 
death of his next friend and of the abov& 
order. 

Appeal dismissed. 
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B. B. Ghose and Panton, JJ. 

Sheik Ketabuddin and others —^De¬ 
fendants—Appellants. 

V. 

Nafar Chandra Pattok and others — 
Plaintiffs—Respondents. 

Appeal No 2684 of 1923, Decided o» 
lOth February 1926, from the appellate> 
decree of the Addl. Sub-J., Howrah, Dh 
8fch October 1923. 

(a) Evidence Act, S. 157— Executant of docf*- 
ment producing it in support of his evidence—' 
Document is admissible. 

Where the executant of a document contain' 
ing recitals of bouudaries of land in dispute is- 
called as a witness and he gives his evidence and 
in support of that he produces a document exe¬ 
cuted by him. The document would be admis- 
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Bible under 8.157 as corroborative of the evi- 
aeoce given by the witness in the witness-box. 

rp 23 i C ll 

ib) Evidence Act, Ss. 11 and IZ^Executailt 
1 j containing recitals of boundaries of 

land in dispute aUve but noi giving evidence— 
Document is not admissible. 

documents coutain- 
boundaries of land in dispute are 

tlntc evidence, such docu¬ 

ments are not admissible either under S. 11 or 

/t « ,, tP 5231 C 2] 

Jc) Evidence Act, S.S^-Executant of a docu- 

boundaries of land in 
dispute dead^Document is admissible.. 

executant of a document containing 

i o*^ber lands is dead, 

^ch document is admissible under S. 32 : 23 

45 Ca!. 159, Foil. [p 231 c 2] 


Jadu ISath Kanjilal, Marendra Nath 

barbadhikari, Sisir Kumar Ghosal, 

ManmathaNath Boy (Jr.) and Sadhan 

Chandra Roy Choudhury —for Appel¬ 
lants. ^' 

Sarat Chandra Bose and Narendra 
Krishna Bose for Respondents. 

B. B. Ghose, J.- The only question 
argued on behalf of the appellants in 
this case 18 that the finding of fact ai¬ 
med at by the lower appellate Court 
was based partly on evidence which is 
not admissible under the law. This 
objection refers to three documents Bxs 
d, 5 and 6 which dealt with lands lying 
On the different boundaries of the land 
in dispute. They have been used for the 
purpose of showing that in describing 
the boundaries of those lands the land in 
dispute ID the present suit has been des- 

T . *0 fcbe possession of the 

plaintiff which the learned advocate for 
the appellants contends is not permissible 
under the law. His contention is that 
those documents cannot be taken into 
consideration and as the judgment of the 

?‘he facts 
fhi^sn 1 pa-rtly on a consideration of 

set asid^arA^^h® should be 

set aside and the case sent back for de- 

cision on the evidence excluding these 

three documents. The question of the 

admissibility of such documents may be 
considered in three aspects. The first is 

««°“fcant of a docnmenr Is 

called as a witness and he gives his evi¬ 
dence and in support of that he produces 
a doonmeat executed by him. In guTh 
a ease It 18 oonceded that the document 

.would be admissible under S. 167 of the 
midenoe Aot as corroborative of the evi- 
«noe given by the witness in the wit¬ 


ness bos. In the present case this has 
happened with regard to Ex. 6 and there 
IS no question that this was rightly ad¬ 
mitted in evidence. The second aspect 
of the question arises where the execu* 
tants are alive and do not give their 
evidence in the case. In such cases there,' 
IS a Strong body of opinion that such do¬ 
cuments are not admissible either under 
S. 11 or 13 of the Evidence Act. This 
has not been done in the present case. 
The third case is, where the executants 
aie dead, whether any such documents are 
admissible under S. 32 of the Evidence 
Act or not. That such documents are 
admissible under S. 32 of the Evidence 
Act has been held in a long line of cases in 
different Courts in India. There is a 
question that under the English Law a 
statement in such documents would he 
admissible. It is unnecessary to cite any 
English case other than the leading case 
of Higharn v. Ridgxvay (1). Whether 
such evidence is admissible under the 
Evidence Act was considered in favour 
of its admissibility in several cases the 
earliest of which is Leelamind Singh v. 
Ml. Ijakhputee (2). This case was elabo¬ 
rately discussed and followed in the case 
oiNingawa v. BharmaiJpa (3), which 
was again followed in the Bombay High 
Oourt. m case of Haji Bibi v. H. H. Sir 
Sultan Mahomed Shah (4), and in our 
Court in the case of Abdullah v. Kunj 
Behary Lai (5). These cases were fol¬ 
lowed in Allahabad in the case of Natwar 
V, Alkhu (6), and all these cases wero 
subsequently followed in this Court in 
Imri Chamar v. Sirdhari Pandey (7), 

^r Ambar AH v. Lutfe 

All (8). It is contended, however, by 
the learned advocate for the appellants 
that S, 32 of the Evidence Aot does not 
really apply to statements in such docu¬ 
ments and his contention is supported by 
the case in Pramaiha Nath Choudhuri v. 
Krishna Chandra Bhattacharjee (9). 
The other cases cited by him do rob 

(1) [1808] 2 Sm. L. C. 307=10 East. 109=10 
R. R. 235. 

(2) [1874] 22 W. R. 281. 

(3) [1899] 23 Bom. C3. 

(4) [1909] 11 Bom. L. R. 409=2 I. C. 874. 

(5) [1911] 16 C. W, N. 252=12 I. C. 149=14 C. 

L. J. 467. 

(6) [1913] 11 A. L. J. 139=18 T. C. 752. 

(7) [1911] 16 C. L. J. 7=13 I. C. 120=17 C. W. 

N. 108. 

(8) [1918] 45 Cal. 159=21 C.W.N. 996=41 1.C. 

116=25 C. L. J. 619. 

(9) A. I. R. 1924 Cal. 1067. 
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Teally touch tlie question. In the case 
of Soroj Kumar Acliarji Choicdhuri v. 
Umed Ali TIowladar (10), which is 
purported to have been followed in the 
case of Badha Krishna Marwari v. Sar‘ 
■beswar Nacf (11), and in the case of 
^Chooni Lai Khemani v. Nilmadhah 
Barik {]2), the question of the admis¬ 
sibility of such a document under S. 32 
•of the Evidence Act has not at all been 
•considered. These latter cases, therefore, 
•do not appear to be of any assistance in 
the decision of the present question. 
The matter stands thus. There is a 
strong body of authorities in support of 
the proposition that under S. 32 of the 
Evidence Act these documents are ad¬ 
missible and there is a single case in 
JPramatha Nath Choudhuri v. Krishna 
•Chandra Bhattacharjee (9), which takes a 
■contrary view as to the applicability of 
S. 32 of the Evidence Act to such a case 
•as this. It is, however, unnecessary for 
us to state in this case whether we 
^should follow the line of cases which 
•held that statements in documents under 
such circumstances are admissible under 
•the law or take the contrary view fol¬ 
lowing the case in Pramatha Nath Choir 
■dhuri V. Krishna Chandra Bhattacharjee 
'(9). We were asked to make a reference to 
a Full Bench with regard to this ques¬ 
tion but we do not think that it is at all 
^necessary to do so having regard to the 
circumstances of this case. We think 
•that these documents are admissible in 
•the present case under the following cir¬ 
cumstances. The persons who are the 
•owners of the lands on the boundaries of 
•a land in dispute have been examined as 
witnesses in the case and they proved 
that they had purchased the lands which 
they held by transfers under Exs. Nos. 3 
and 5. Those documents are certainly 
admissible to show that they have pur¬ 
chased these lands. These are corrobora¬ 
tive documents of the oral testimony of 
the witnesses as regards their ownership 
and once being admissible in evidence 
the Court was entitled to look into the 
contents of the documents and make such 
use of the contents as it thought fit be¬ 
cause there is no provision in the Evi¬ 
dence Act which says that this cannot 
be done. Under such circumstances we 
think that it cannot be said that the 

(10) A. I. R. 1922 Cal. 251. 

(11) A. I. R. 1925 Cal. 684. 

fl2) A. I. R. 1925 Cal. 1034. 

N 


lower appellate Court acted erroneously 
in making use of those documents. 

. On this ground this appeal fails and is 
dismissed with costs. 

Panton, J.—I agree. 

Appeal dismissed. 
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Greaves and Duval, JJ. 

Bajani Kanta Ghose —Defendant 1— 
Appellant. 

V. 

Nagendra Narain Bog and others-^ 
Plaintiffs and Defendants—Respondents. 

Appeal No 2015 of 1923, Decided on 
6th August 1925, from the appellate 
decree of the Dist. J., Murshidabad, 
D/- 21st April 1923. 

(а) Landlord and tenant—Transferability of 
. holding by tenant — Proof—Few instances where 

landlord recognized transferees as tenants are 
not sujfficient. 

Evidence to show that the landlords thought 
fit on payment of a certain nazar to recognize 
certain transferees whom they chose to recognize 
ns tenants is not sufficient to establish a custom 
of transferability. [P 234 C 1, 2] 

(б) Practice — Second appeal — Record — Evi~ 
dence. 

To put a translated copy of the evidence is not 
a satisfactory method of placing evidence before 
the High Court. [P 234 C 1] 

Pyari Mohan Chatterji —f^r Appellant. 

Dwarka Nath Mitter and Nirode' 
bandhu Roy —for Respondents. 

Greaves, J. — This is an appeal by the 
Defendant No. 1 against a decision of the 
District Judge of Murshidabad confirming 
a decision of the Second Court at 
Juugipur. The only question that arises 
in the appeal is whether there has been 
a complete abandonment by the tenants 
of the holding so as to entitle the plaim 
tifi’s to the relief which they seek in the 
suit, namely, recovery of po session. On 
the 8th of May 1910, the tenants exe¬ 
cuted in favour of the appellant a usu¬ 
fructuary mortgage. The area stated in 
the mortgage is 26 bighas 7 kotahs of 
land “ as per boundaries given below." 
The boundaries and the plots comprised 
in the mortgage are set out in detail in 
the schedule to the deed. On the 20th 
of May 1911, the tenant sold 16 bighas 
12 kotahs of the land to the appellant by 
a kobala of the date which I havo men* 



* % 
1927 


Eajaki Kanta V. Nagendra Karain (Greaves. J.) Calcutta 


■fcioned. The area is stated in the docu- 
jnent as 16 bighas 12 kotahs land out of 
the 26 bighas 7 kotahs mortgaged to the 
-appellant. Subsequently, on the 31st of 
May 1918, the tenants sold to Defend¬ 
ants Nos. 2 and 3, 10 bighas 8 kotahs of 
land by a kobala of the date. This docu- 
^ment describes the land sold as being the 
land that remained after various cal¬ 
culations had been made. I find this 
^statement: 

There remains 10 bighas 8 kotahs. All the 
lands mentioned in the kobala executed by me 
Loharam Mandal and in the kobala executed by 
the mother and guardian of the minor and in 
this kobala have been sold. 

This document refers to what are 
♦described as various inaccuracies of 
measurement appearing in the mortgage 
^and in the kobala of the 20th of Mav 
1911. 

It^ appears that the total area of the 
"holding in dispute is 27 bighas 5 kotahs 
•and the appellant contends that there 
lias been no abandonment as there are 
still 5 kotahs remaining undisposed of. 
Subsequently a baina patra was entered 
iinto for sale to the appellant of 8 bighas 
i5 kotahs land and another suit was 
instituted to enforce specific performance 
pf this contract as the purchaser failed to 
get possession of the laud. 

Four points have been urged before ns 
In this appeal; first, that on the facts 
which I have stated with regard to the 
•area of the land there has been no com¬ 
plete abandonment of the holding so as 
^to entitle the plaintiffs to the relief 
which they seek; secondly, it is said that 
the statements contained in the kobala 
pf the 'list of May 1918, with regard to 
"the area comprised in the deed and in 
the first kobala are not admissible in 
■evidence against the first defendant, and 
^ is said that the learned Judge in the 
Court below has really decided the case 
pn these statements contained in the 
Icobala which, as I have already said, are 
said not to ^ be evidence against the 
appellant, thirdly, it is urged that the 
landlords accepted rent for a long period 
pf years—seven, I think, in all, from the 
■appellant and it is, therefore, said that 
■the landlords have recognized the pur- 
phase by the appellant under the kobala 
of the 20tb of May 1911, and that conse- 
•qnently they are not entitled to the 
relief claimed as against him; and, 
■crarthly, it is said that upon the evidence 


there is a custom of transferability at a 
fixed nazar of 4 annas in the rupee and 
that on the evidence as given in the case 
the learned Judge should iiave inferred 
that a custom of transferability had been 

established. 

So far as the first point is concerned, it 
seems to me that there has, on the facts 
of this case, been an abandonment of the 
entire holding. The second kobala is 
only evidence, I think, to a limited 
extent against the appellant and I think 
it is evidence to this extent, namely, to 
show that thereby the remainder of the 
holding was purported to be sold. It has 
been urged before us that we should send 
the matter back to the lower Court in 
order that the different documents should 
be investigated to ascertain whether the 
appellant’s contention is correct that 
there are still 5 kotahs of land unsold, 
but I think that the learned Judge in the 
Court below was jnstified, on the materials 
before him, in coming to the conclusion 
that there had been, in fact, a total 
abandonment of the whole bolding. The 
learned Judge states that admittedly all 
the lands were mortgaged by Ex. G, and 
he refers to a statement made by Lho 
Defendant No. I in a connected case to 
this effect. It is now said that that 
statement of the defendant in the con¬ 
nected case was made under a misappre¬ 
hension of tlie facts and in the absence of 
knowledge on his part tliat those 5 
kotahs were excluded from tlie mortgage 
and from any sale of the lands: hiit 1 do 
not think it is fjpon to the defendant to 
blow hot and cold in tliis way and make 
one statement in one suit and another 
statement in another, and I think wo are 
bound to accept tliat for the purpose of 
this suit it was admitted by all the 
parties that all the lands of the holding 
were mortgaged by Ex. G and that it is 
not now open to tlie apjiellant to contend 
to the contrary. 

So far as the second point is concerned, 

I agree that the statements as to the 
mistake in the areas in the mortgage-deed 
and in the first kobala are not binding on 
the appellant and are not evidence 
against him as he was not a party to the 
documents. Consequently I think that 
the second kobala was only admissible in 
evidence for tha limited purpose which 
I have stated in dealing with the first 
contention raised in this appeal. 
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So far as the third point is concerned, 
tlie learned Judge has held that Exs. B-4 
andB-5, upon which the appellant relied 
to show recognition by the landlords 
could not be deemed to be recogni¬ 
tion on their part of the appellants’ 
purchase. He says that this would only 
show recognition of the defendant as 
usufructuary mortgagee. Now, by the 
terms of the mortgage the appellant had 
undertaken to pay the rent of the holding. 
The mortgage was still undischarged 
certainly as to a part thereof at the time 
when Exs. B-4 and B-5 were executed 
and consequently I think the learned 
Judge was justihed in drawing the infer¬ 
ence which he has done that the exhibits 
only showed recognition of the appellant 
as usufructuary mortgagee and not as 
purchaser. 

Lastly comes the question of transfer- 
ability by custom and we have been 
referred to the evidence that was given 
in the suit on this point. We have also 
been referred to various authorities and 
we have been told that there is no course 
open / to us but to hold upon the facts as 
given in the evidence and upon the 
authorities that transferability has been 
established by custom. Here I differ 
entirely from the contention of the 
learned vakil for the appellant. We 
have only before us a translated copy of 
the evidence which is not a satisfactory 
method of placing evidence before this 
Court. The first witness for the plaintiffs 
states ! There is no special custom in 
our sherista for recognising tenants.” 
He further states that many occupancy 
holdings had been sold in his time, thfet 
some of these purchasers had been recog¬ 
nized and none has been ejected, and 
that nazar was taken for recognition. 
Witness No. 2 states recognition takes 
place on payment of nazars at 4 annas 
“ per rupee. ” Then there is the evidence 
of Witness No. 3 for the plaintiffs in 
which he says that he has seen no case 
of ejectment and that recognition takes 
place on payment of nazars; and Witness 
r^o. 1 for the defendant states that in the 
mehal occupancy holdings are all trans¬ 
ferred on taking nazars at 4 annas in the 
rupee and that the landlords cannot eject 
.the transferees. I think there is no 
^doubt that there is a considerable body 
of evidence to show that the landlords 
thought fit on payment of nazar at the 
rate of 4 annas in the rupee to recognize 


certain transferees whom they chose to j 
recognize as tenants ; but to my mind ' 
this evidence falls far short of what is ! 
necessary in law to establish a custom. ■ 

There are the four points that have 
been raised in the appeal and in the 
result the appeal fails and is dismissed 
with costs. 

Duval, J.— I agree. 

Appeal dismissed^ ' 
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B. B. Ghose and Oammiade, JJ, 

Pramatha Nath Boy Chowdhury 
others —Defendants—Appellants. 

V. 

Bajah Bejoy Singh Dhudhuria and 
aJiothei —Plaintiffs—Respondents. 

Appeals Nos. 402, 405 and 442 of 1924„ 
Decided on 15th June 1926, from thes 
appellate decrees of the 2nd Sub-J.,. 
Pabna, D/- 8th October 1923. 

(а) Will — Bequest, 

A bequest cannot be placed in the sama: 
category as a transfer inter vivos. [P. 235, 0. 211 

(б) Landlord and tenant—Nature of tenancy* 

—Origin unknown—Uniform rate for more than- 
50 years—Lease for dwelling house—Suit not- 
for rent—Inference that tenancy is permanent- 
and heritable might be drawn. 

Where the origin of the tenancy was un¬ 
known, the rent had been paid at a uniform rate: 
for more than 50 years, and the lease was for: 
dwelling purpose* 

Held ; that the inference that the tenancy" 
was permanent and heritable might be drawn. 

[P. 235, 0. 2; P.286, 0. IJ 

(c) Evidence Act, S. 32—Documents not inter 
partes—Statements as to boundary description — 
Executant dead—Documents are admissible. 

Where a person bolding some land on th^* 
immediate east of the disputed land executed, 
certain documents in favour of some other- 
persons and in describing the boundaries of his. 
own land he gave the name of the plaintifis** 
predecessor as the owner of the land on one of: 
his boundaries. 

% 

Held that such documents, after the death.* 
of the executant, are admissible under S. 32. 1& 

C. W. N. 252 ; 23 Bom. 63 ; H Bom. L. R. 409 r 
11 A. L. J. 139 ; 17 C. W. N. 108 ; 45 Cal. 159» 
and 22 W. R. 231, Foil. ; A. I. R. 1924 Cal. 106T 
Diss. from. [P. 236, 0.1, 2] 

DxoarkofNath Mitter and Bhupendrck 
Chandra Guha — for Appellants. 

Sarat Chandra Bose, Semendra Nath 
Sen and Gopendra Nath Dass—“iov Res¬ 
pondents. i 
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B. B. Ghose, J. —These three appeals 
arise out o£ three suits for rent brought by 
the plaintiff for the years 1325 to 1327 
for lands which are non-agricultural and 
which are said to have been let out to the 
predecessors of the plaintiffs a con¬ 
siderable number of years ago extending 
over 50 years. 

The original defendants in Suit 
No. 1742 out of which the second appeal 
No. 402 arises were three. Defendant 
No. 1 subsequently died and Defendants 
Nos. 2 and 3 were her heirs. Defendant 
No. 3 had transferred his interest to 
Defendants Nos. 4 to 8. The appellants 
before us are the defendants. The plea 
of the defendants was that the plaintiffs 
bad no right to maintain the suit for 
rent. The appeal was limited to the 
claim for rent after Assin 1327, when 
Budh Singh, the testator, whose execu¬ 
tors, are two of the plaintiffs, died. 
It is aow admitted by the appellants 
that they are bound to pay rent 
to the plaintiffs for the period till 
the death of Budh Singh. But after the 
death of Budh Singh they are not bound 
^ pay rent to the present plaintiffs. 
Their argument is based on the follow¬ 
ing facts I Budh Singh was a member 
of a joint Mitakshara family which 
consisted of the Plaintiff No. 1 and the 
direct descendants of Budh Singh who 
are shown in the genealogical taVie 
given in the judgment of the learned 
Subordinate Judge (at page 14 of the 
paper-book). Budh Singh being a mem¬ 
ber of such family and the properties in 
suit being his ancestral properties ho 
was not competent to execute a Will with 
regard to these properties ; and on that 
ground it is contended that the executors 
named in the Will had no righj; to bring 
these suits. They do not stand in the 
shoes of the coparceners of Budh Singh 
to whom the properties would goby 
survivorship. It is also . urged that the 
lower appellate Court ought not to have 
taken ^ into consideration the statement 
made in the Will of Budh Singh that the 
properties y^re self-acquired properties. 

But the difficulty in the way of the 
appellants is that this question was not 
raised in the trial Court. With reference 
to this contention the learned Subordi¬ 
nate Judge observed as follows : 

obJcotioM were not raised in the 

'®**®‘* there, the 
Pialatlfli ooald have a^ooed evideaoe to show 
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that they were the separate and self-acquired pro¬ 
perties of Budh Singh. 

Prom that observation of the learned 
Subordinate Judge it is not possible for 
us to differ. The learned Subordinate 
Judge does not find as a fact whether 
these properties were self-acquired pro¬ 
perties of Budh Singh on the basis of 
the statement in the Will. What he 
states is that it is stated in the Will 
that these properties were self-acquired 
properties. It was not shown that they 
were ancestral properties. Had the de¬ 
fendants taken the plea that they were 
ancestral properties of the joint Mitak- 
shara family evidence might have 
been adduced by the plaintiffs to sub¬ 
stantiate the statement made in the will. 
That being so it is not open to the 
defendants who are the ajjpellants before 
US to raise that contention in second 
appeal. This argument of the appellants 
must fail. 

^ It is next contended that these tenan¬ 
cies are not ti'ansferable and therefore 
they could not be bequeathed. The diffi¬ 
culty with regard to this question again 
is that the properties have not been 
transferred at all. A bequest cannot he 
placed on the same category as a transfer 
inter vivos. It is also argued that the 
tenancies having been created before the 
Transfer of Property Act the incident of 
heritability and transferability does not 
attach to it. But as a matter of fact 
these properties have been inherited 
according to the defendant’s own allega¬ 
tion, and the plaintiffs' right of inherit¬ 
ance was acknowledged by the landlord. 
Under such circumstances even if it be 
conceded that the interest under tho 
lease was not originally heritable Budh 
Singh might claim to have acquired a new 
title when his interest was acknowledged 
by the landlord. This might very well 
have been after the passing of the Trans¬ 
fer of Property Act. This question does 
not appear to have been directly put in 
issue in either of the Courts below. It 
seems to me therefore that this question 
is without any substance. The Subordi¬ 
nate Judge has very rightly refrained 
from coming to any conclusion as regards 
the question whether the plaintiffs' 
right is a parmanent right or not. But 
he comes to a finding as to the facts 
relating to thj tenancy, that its origin is 
unknown ; that the rent had been paid at 
a uniform rate for more than 50 years; 
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|ancl that the lease was for dwelling pur¬ 
pose. From these findings of fact he 
might have drawn tlie inference that the 
tenancy was permanent and heritable. 
But as this question does not directly 
arise in a suit for rent brought by the 
plaintiffs against the defendants as 
tenants he has not drawn the obvious 
inference from the facts found in the 
case. This appeal must therefore fail 
and is dismissed with costs. 

With regard to Appeal No. 405 aiising 
out of Suit No. 1739 the questions 
raised above are common to it. But 
there was another question with reference 
to the identity of the land. It was objec* 
ted by the defendants that this land did 
not belong to the plaintiffs. The learned 
Subordinate Judge has come to the con¬ 
clusion upon the evidence in the case 
that this land did actually belong to the 
plaintiffs. In dealing with the evidence 
he has taken into consideration two docu¬ 
ments Exhibits 109 and 108 as being in 
favour of the plaintiffs’ contention. 
These two documents appear to have 
been executed by one Imam Bux who 
was a person holding some land on the 
immediate east of the disputed land. He 
executed these documents in favour of 
some other person and in describing the 
boundaries of his own land he gave the 
name of the plaintiff’s i)redecessor as 
the owner of tlie land on one of his 
boundaries. It is objected on behalf of 
the appellants that this evidence is 
inadmissible ; and although the learned 
Subordinate Judge has come to his con¬ 
clusion upon this evidence as well as 
iipon other evidence it is contended that 
if this evidence is held to ha inadmissible 
we have no other alternative but to send 
the case back to the lower appellate 
Court in order that that Court may come 
fo a finding of fact on the question after 
■exchuling these two documents from the 
•evidence jn the case. I have therefore 
to examine the proposition that these 
two documents are not admissible in 
evidence. 

There has been some conflict of deci* 
«ions on this question. But before I 
•deal with that question I must state that 
no objection was taken to the admis* 
«ibility of these documents in the trial 
Court. It is not known whether any 
person gave evidence to the effect that 
Imam Bux was the person holding any 
3and on the boundary of the disputed 


land. The documents themselves were 
proved by a person who was not a party 
to the document. Imam Bux was dead, 
The Subordinate Judge held on the 
authority of the case of Abdullah v. 
Kunj Behary (1) that under S. 32 (3) of 
the Evidence Act the documents were 
admissible in evidence. It is contended 
before us that it is not so, and reliance 
has been placed on two cases: Sor j 
Kumar Acharji Chowdhuri v. Umedali 
Howladar (2) and Pramatha Nath Chow- 
dhuri V. Krishna Chandra Bhattacharjee 
(3). As the Subordinate Judge points 
out the case of Soroj Kumar Acharji v. 
Umedali Hoioladar (2) does not deal with 
the question whether documents such as 
these are admissible under S. 32 of the 
Evidence Act or not. The learned 
Judges there dealt with the question 
whether such documents were admissible 
in evidence under S. 11 or S. 13 of the 
Evidence Act. The question that we 
have to consider is whether these docu¬ 
ments are admissible under S. 32 of the 
Evidence Act. This question was dealt 
with by a Division Bench of this Court 
consisting of Panton, J., and myself in 
Ketabuddin v.Nafar Chandra (10), where 
I enumerated all the cases I could find in 
which the question was considered. It 
has been held in a number of cases that 
such documents are admissible - under 
S. 32 of the Evidence Act : See Ningawa 
V. Bharmappa (4), Jlaji Bibi y. R. H. Sir 
Sultan Mahomed Shah (5) ; Abdulla v. 
Kunj Behary Lai (l) ; Natwar v. Alkktt 

(6) ; Imrit Chamar v. Sirdhari Pandey 

(7) ; Ambar Ali v. Lutji Ali (8). There 
is only one case of Pramatha Nath Chow 
dhuri V. Krishna Chandra Bhattacharjee 
(3) which lays down the contrary pro¬ 
position. 1 may also refer to the case of 
Baja Leelanund Singh v. Mt^ Lakhputee 
Thakoerani (9) which was discussed and 
followed in the case of Ningaiva v. 
Bharmappa (4) as laying down the pro¬ 
position that sucli documents wei'e admis- 
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Bible. As there is such a long line of 
authority in the different High Courts in 
support of the proposition that these 
documents are admissible under S. 32 of 
the Bvidenod Act, it is not necessary to 
discuss the question as I should have felt 
it to be if this point were res Integra. 
I need only say that I prefer to follow 
the long line of cases rather than accept 
the view expressed in the single case 
mentioned above. The result is that 
this point also fails and this appeal must 
also be dismissed with costs. 

With regard to Appeal No. 4i2, arising 
out of Suit No. 1740, in addition to the 
question as to the right of the plaintiffs 
under the bequest of Budh Singh another 
question was raisei that this property 
did not belong to Bndh Singh at all. 
The learned Subordinate Judge has, how¬ 
ever, found as a fact that the defendant 
and his father before him had been pay¬ 
ing rent with regard to this land to 
Budh Singh and they had attorned to 
him. The defendants’ case was that the 
land belonged to Panna Bibi, a lady of 
that family. Having regard to this find¬ 
ing of the Subordinate Judge this ques¬ 
tion cannot be raised in the second 
appeal. The special point with regard 
to this appeal also fails and this appeal 
also must be dismissed with costs. 

Caminiade, J; —I agree. 

Appeals dismissed. 
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Newbould and Graham. JJ. 

Jofjesh Chandra Banerjee and another 

Plaintiffs—Appellants. 

v. 

Hayder Ali and others —Defendants— 

Hespondents. 

Appeals Nos. 631 to 637 of 1923, De¬ 
cided on 2l8t July 1225, from the appel¬ 
late decrees of the Disb. J.. Noakbali, D/- 
,18th September *1922. 

9 ' for declaration 

of title by purchaser of the rights of auction- 
purchassr at revenue ^ale. 

A purchaser of the .ights of the auctioa-pur- 
ohasjr of a residuary share of an estate at a 
reveQUe sale brought a suit fit declaration of his 
title and for joint possessiou against oo-sharere 
wh3 were in exclusive possession of different 
Mrtnasol the land of the estate, The defen¬ 
dants did not traverse the pUintifl’s allegation 


as to his cause of action arising fro.n their in¬ 
dividually refusing to allow him to take posses¬ 
sion of the separate parcels of laud which were 
the subjects of separate suits. 

Held : that the cause of action was based ou 
the fact that wheu the pl.aintiffs tried to take 
possession of the particular piece of laud which 
was the subject of a 'separate suit they were 
resisted by the defeodauts iu that suit. It was 
not based ou auy concerted action of the other 
proprietois which took place before the auction- 
purchaser and the suit as framed was main¬ 
tainable. [P 238 C 1, -2]. 

Sarat Chandra Basah and Jitendra 
Kumar Sen Gupta —for Appellants. 

Bijati Kumar Mulcerjee and Raj Kumar 
Ghalcravarty—ior Respondents. 

Judgment. In 1914 the residuary 
share of an estate was sold at a revenue 
sale and the plaintiffs purchased the 
rights of the auction-purchaser. They 
were unable to get possession of any 
portion of the estate as purchaser of this 
share. They then brought eight suits for 
declaration of their title and for joint 
possession against co-sharers who were 
in exclusive possession of different por¬ 
tions of the land of the estate. AO the 
trial the main issue between the parties 
was whether the separate shares entered 
in the Colleetorafce register were recorded 
as separate account.s under S. 10 or under 
y. 11 of Act 11 of 1859. The plaintiffs' 
contention was that separate accounts 
were opened under S. 10 which relates to 
sejjaration of shares held in common. 
The contention of the defendants in each 
suit was that the separate accounts were 
opened under S. 11 wiiich relates to the 
separation of shares consisting of land. 
On this issue the plaintiffs succeeded and 
obtained decrees in the first Court. On 
appeal the lower appellate Court though 
upholding the decision of the Munsiff on 
the main issue decreed the appeals and 
dismissed the suit on the ground that 
they were not maintainable. I should 
mention that they only appealed in .seven 
of the suits, as one had been compro¬ 
mised in the first Court. 

In our opinion the lower appellate 
Court has misunderstood the nature of 
the cause of action on which the plain¬ 
tiffs based these suits. This is to some 
extent due to the unsatisfactory way in 
which the plaints have been prepared. 
The plaintiffs’ real cause of action is set 
out in paragraph 5 of 'the plaint. But 
in pargraph 9 where they give the date 
of the cause of action they gave the date; 
of three different events which are in- 
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dependent of the cause of action set out 
in paragraphs. The plaintiffs’ real cause 
of action was that when they attempted 
bo bake possession by virtue of their pur¬ 
chase of each particular piece of land 
which was subject of a separate suit they 
were in each resisted by the defendants 
to the suits. These defendants in each 
suit are the persons who have been 
recorded as possessing the land in the Re- 
•cord of Rights prepared at the last Survey 
Settlement. In discussing the cause of 
action the first error in which the lower 
appellate Court has fallen is to confuse 
the defaulting proprietor with the plain¬ 
tiffs’predecessor. It is obvious that when 
he refers to the plaintiffs’ predecessors he 
means the defaulting proprietors who 
owned the residuary share of the estate 
before the revenue sale. But they were 
not the plaintiffs’ predecessors. The 
predecessor of the plaintiffs was the 
actual auction-i)urchaser and he admit¬ 
tedly never had any possession delivered 
'by the Collector after his purchase at the 
revenue sale. The lower appellate Court 
•seems to think that the plaintiffs’ cause 
•of action arose at some time unknown 
when the co-sharers of the estate by 
imutual arrangement divided the land 
among themselves so that each held 

• certain specific land as representing his 
•respective share. But this could not be 
the plaintiffs’ cause of action as they, 
having the rights of the purchaser at 
the revenue sale, were unaffected by any 

• arrangement which the other co-sharers 
had made before the revenue^ sale. The 
effect of this mutual arrangement bet¬ 
ween the co-sharers was that they were 
individually possessing separate plots of 
land and individually asserting inde¬ 
pendent title to the land. At the trial 
they did not traverse the plaintiffs’ 
allegation as to their cause of action 
arising from their individually refusing 
to allow them to take possession of the 
separate parcels of land which is the 
subject of a separate suit. It was in 
fact traversed in one written statement 
only, that in suit 745 but even there the 
ioontention was not pressed at the trial 
and no issue was framed on this point. 
On the facts as alleged in the plaint and 
not disputed the^ plainiffs have good 
cause of action against each separate set 
of defendants in each suit. Their canse 
of action was based on the fact that 
when they tried to take possession of the 
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land which was the subject of one suit 
they were resisted by the defendants in 
that suit. Their cause of action was not 
as the lower appellate Court seems to 
hold on any concerted action of the other 
proprietors which took place before the 
auction purchase. In fact there was no 
evidence given at the trial on either side 
to show that there bad been any com¬ 
bination by the plaintiffs’ co-sharers to 
prevent their taking possession. On the 
pleadings there was separate cause of 
action and there has been no splitting up 
of joint cause of action. We think* it 
would have been better if in each of these 
suits the other co-sharers had bean joined 
as pro forma defendants and the matter 
decided in their pi*esence. But that was 
a defect of nonjoinder to which no 
objection was taken at the trial and it is 
not fatal to the plaintiffs’ suits. It is 
merely in the present case a formal 
objection since it has not been shown 
that any of the co-sharers have been in 
any way prejudiced by their nonjoinder 
in any of these suits. We hold therefore 
that the ground on which the suits have 
been dismissed was not established and 
that the suits as framed were main¬ 
tainable. We think that the defects in 
the plaints were to some extent respon¬ 
sible for the mistake which has been 
made by the learned District Judge and 
we take that into consideration in respect 
of the order which we make as regards 
costs. 

We decree these appeals and we set 
aside the judgment and decrees of the 
lower appellate Court dismissing these 
suits. The judgment and decrees of the 
Munsiff are restored in toto in respect of 
each of these suits. The parties will 
bear their own costs in this and in the 
lower appellate Court. 

Appeals allowed. 
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SUHRAWARDY AND DUVAL, JJ. 

Siddik Ahmed Kerani — Plaintiff — 
Appellant. 

V. 

Azizar Raha7nan Khan and others'^ 
Defendants—Respondents. 

Appeal No. 1031 of 1923, Decided on 
16th Novemb 1926, from the appellate 
decree of the Dist. J., -Chittagong, D/‘ 
28th November 1922. 
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(d) Oalcuttd High Court Rules—Registrar can 
<tdmU appeal out of time even though full Court- 
jees are not paid within time. 

Under the rules aad the oustons of the Court 
- -the R3glstrar has the power to admit an appeal 
•out of time, even though full Court-fees are not 
■put iu within the period of limitation. 

[P 239 C l] 

,(6) CivilfP, 0,, 0, 1, R. 9— Suit for khas pos- 
■^ession—Division of land not possible—Some 
"respondents dead—Heirs not brought on record— 
Appeal should not be entertained despite R. 9. 

Where it is not possible to differentiate and 
divide the lands among the various respondents 
and some of them are dead and their legaL repre- 
aentativea are not brought on record, the Court 
■will not be justified, despite the provisions of 
0.1. R. 9, in entertaining the appeal in which 
moefiectiva decree can be made owing to the 
Absence of interested patties : 25 C. W. N. 249, 
Rel.on. [P 239 0 2] 

tfogesh Chunder Roy and Chandra 
Sekhar Sen —for Appellant. 

Biraj Mohan Majumdar, Narendra 
Kumar Das tind Nurul Htiq —for Bespon- 
^ents. 


Judgment.—In this case the plaintiff 
■brought a suit to have his Sadar Putni 
Taluka right declared and Khas posses* 
■siou given in certain properties alleging 
"that one Jogendra Lai Chowdhury had 
purchased the estate under Act 11 of 
1.859 and had given him a Putni lease 
with powers to avoid the encumbrances 
on the land and obtained Khas possession. 
The first Court declared his title to 
most of the lands, excluding some mosques 
and burial grounds, and found that he 
was entitled to obtain Khas possession. 
Tn appeal the learned District Judge 
upheld the declaration of the plaintiff s 
title in respect of the land decreed by the 
^wer Court, but set aside the order for 
Khas possession. The appeal before us 
18 directed against that order. 

A preliminary objection is taken, first 

of all, with reference to the question 

whether the Registrar of this Court was 

competent to admit the appeal out of 

. time as it appears that the full Court-fees 

v^ere not put in within the period of 

limitation. On this point the rules of 

this Court have been placed before us 

And it appears that under the rules and 

theo^toms of the Court the Registrar 

DM the power to admit the appeal out 
of time. 


A more serious difficulty arises owing 
to the fact, however, that of the defen¬ 
dants who are interested as being in Khas 
possession of the lands, and who, according 
to the Blaintiff No. 44, it appears 
tbat Defendant No. 11 is dead, a Rule 
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was issued for substitution of his heirs 
but was subsequently discharged. It 
also appears that the Defendant-Respon¬ 
dent No. 42 is also dead, and no steps 

have been taken at all to substitute his 
heirs. 

Now the order which we are asked to 
give is one of Khas possession of all the 
disputed lands. But there is nothing 
on the record to show that the various 
dof ndants owned lands in separate allot¬ 
ments or even in separate shares. There 
is no definition of shares, or of specific 
lands, belonging more to one defendant 
than to another. The effect therefore 
would be, if we were to give a decree 
for Khas possession, that it would bo an 
infructuous decree for the unknown 
shares of the deceased Respondents 
Nos. 11 and 42 could not pass under it. 
The question therefore is whether the 
appeal does nob abate. It is urged on 
behalf of the appellant that he will not 
proceed against the deceased respondents, 
but is entitled to appeal for a decree in 
respect of the rest. That might be so. 
if it was at all possible to differentiate 
and divide the lands of the deceased 
respondents from the rest of the lands. 
But that is impossible. The case there¬ 
fore appears to us to be one in which 
the Court should not be justified, despite 
the provisions of 0.1, R. 9, in entertaining 
this appeal in which no effective decree 
can be made owing to the absence of inter 
ested parties. In this connexion sec th- 
casoof Ilaran Sheikh v. Romesh Chandra 
Bhattacharjee (1). In this view the 
appeal is dismissed with costs to the 
respondents who have appeared in this 
Court. 

Appeal dlmnissed. 

"(l) [1920] 25 C. \V. JSr. 21Q='J2 I. C. 425. 
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Greaver and panton. JJ. 

Appul Gifnr — Judgment-debtor—Ap¬ 
pellant. 

V. 

Mannalal Afjarwala and others — 
Decree-holders and Judgment-debtor— 
Respondents. 

Appeal No. 152 of 1924, Decided on 
8th December 1925, from the order of the 
Offg. Sub'J., Jalpaiguri, D/- 12th Febru¬ 
ary 1924. 
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Civil P. C., S. 145 —Surety undertaking to be 
liable in case a decree was passed against-the 
debtor and the deotor failed to pay—Compromise 
decree passed granting certain period to debtor 
for payment—Surety is not liable. 

A was arrested bafore judgmeat and B became 
a surety for him. The surety bond provided 
that if a decree was passed against A and the 
decretal amount was not realia^d from him B 
would be liable for the amount. Eventually a 
compromise decree was passed by which A was 
given certain period for payment of the amount. 

Held ; that as the decree that was passed was 
not capable of immediate execution the surety 
was no longer liable for the decretal amount. 

[P 240, C 2] 

Atul Chandra Gapta'SLud Radhicaran- 
fan Guha —for Appellant. 

Santosh Kumar 5ose—for Respondents. 

Greaves, J. —This is an appeal against 
an order passed by the Officiating Sub¬ 
ordinate Judge of Jalpaiguri affirming an 
order of the Munsif of the First Court of 
the same place. The matter is a short 
one. A certain debtor was arrested before 
judgment in a money-suit. The appel¬ 
lant became surety for him and the surety 
bond provided that the surety was to be 
liable in case the suit was decreed against 
the defendant and the decretal amount 
was not realized from him in execution. 
Fventuaily, a compromise decree was 
obtained in the suit whereby Rs. 80 
claim was remitted and a period of one 
month was given within which the money 
was to be paid. The judgment-debtor, as 
a result of the execution proceedings paid 
two sums of Rs. 150 and Rs. 50 and 
decamped. Thereupon the decree-holders 
attempted in these proceedings to enforce 
the liability of the surety for the balance 
of the decretal amount. 

The surety has taken a point that he 
iis nob liable because one month was given 
by the compromise decree for payment of 
the decretal amount and he says that as 
this time was given to the judgment- 
debtor without the surety’s consent he 
has been released from his suretyship. 
We think that this contention is correct. 
IThe lower appellate Court seems to con¬ 
sider that in default of evfdence that the 
turety did not agree to the compromise 
she decree-holders are entitled to succeed. 
But we do nob think that this is really 
the point at issue. We think that one 
has gob bo consider whether by the terms 
of the suretyship bond it was in the 
contemplation of the parties that a decree 
would be obtained which was not im¬ 
mediately capable of execution and I 


cannot think myself that in a surety bon<J 
of this form it can be taken to be in the- 
contemplation of the parties that there 
should be any delay in the execution of, 
the decree. Surely, the surety could not 
have contemplated the liability continu¬ 
ing^ for an indehnite number of years 
which would be the case if the respon¬ 
dents’ contention is correct. This being 
so we think that the decree is no longer 
enforceable against the surety under the ; 
terms of the surety bond having regard' 
to the fact that the compromise decree 
which was obtained was not immediately’ 
capable of execution against the judg¬ 
ment-debtor. For these reasons the' 
order of the lower appellate Court is set 
aside and the appeal is allowed. 

The appellant will be entitled to hia 
costs in this and in the two Courts below- 
We assess the hearing-fee in this Court 
at two gold mohurs. 

Panton, J. —I agree. 

Appeal allowed. 
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Mukerji and Graham, JJ. 

Finn Ohaitanya Krishna Mandal and 
others —Petitioners. 

V. 

Jagat Chandra Banikya and others — 
Opposite Party. 


Civil Revision No. 789 of 1926, Decided 
on 29th November 1926, from the order 
of the Sub-J., Tipperah, D/- 26bh April 
1926 and the order of the 3rd Munsiff, 
Ghandpur, D/- 14th November 1925. 

Civil P.C., 0.38, J?. 11 —Attachment before 
judgment—Another person attaching and selling- 
same property in execution of his decree—Sale 
not confirmed — Attachment before judgment 
revives and re^attachment is not necessary. 


Wnere a person obtains attachment before 
judgment and a decree is passed subsequently 
and another person in execution of his decree 

attaches the sams property and sells it, but the 

sale is not condrined, the attachment before 
judgment again revives and it is not necessary to- 
re-attach the property over again in execution of 
the decree passed. [P 242, 0 2] 

Asita Raiijan Ghose —for Petitioners. 


Nagendra Chandra Ghowdhury —for 
Opposite Party. 

Mukerji, J.—This Rule is directed 
against an order passed by the Subordi-- 
nate Judge of Tippera dated the 26th o£ 
April 1926 an^ also against an order 
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passed by the Munsif, 3rd Court of 
Ghandpur, dated the 14th of November 
1925. The facts which led up to the 
application upon which this Rule has 
been issued are the following : 

The petitioners in this Rule obtained a 
decree for money against the opposite 
The said decree was passed in a 
suit which had been instituted by the 
petitioners for recovery of money and 
during the pendency of the said suit on 
or before the 11th of June 1923, the 
petitioners attached before judgment 
three properties belonging to the opposite 
party. The decree was passed on the 26th 
of September 1923 and in execution of 
the said decree the three properties were 
advertised for sale. In the meantime 
another person, namely, one Nagarbashi 
obtained another money decree against 
the opposite party and attached one of 
the properties namely Lot No. 1 out of 
the aforesaid three properties and the said 
lot was put up to sale and purchased by 
the said decree-holder Nagarbashi. The 
petitioners thereafter put in a petition 
stating that Lot No. 1 bad already been 
sold as above stated and conseqtiently 
that it could not be sold again and pray¬ 
ing that only Lots Nos. 2 and 3 might be 
sold. Lots Nos. 2 and 3 were then sold 
in execution of the petitioners’decree and 

were purchased by the petitioners. The 
sale was confirmed and the execution case 
relating to the petitioner’s decree was 
struck off on part satisfaction. 

Within dO days of the sale of Lot No. 1 
the opposite party paid in the decretal 
amount due on Nagarbashi’s decree and 
in consequence of the said payment the 
Bale of Lot No. 1 was nob confirmed but 
was set aside. Thereafter the petitioners 

proceeded against the said Lot No 1 in 
execution for recovery of the balance of 

amount due to them and the 
said lot was again put up to sale and was 
piir^ased by the petitioners on the 24th 
0 Oolober 1926. The^eaffeer certain 
olaimawerep'ibinon behalf of parties 

who are not before us but those cla’ ms 

were not allowed. The sale in favour of 
«ri6 petitioners in respect of Lot No. 1, 
however was set aside by the learned 
uannsii by an order passed on the 24th 
of November 1926. The M msif held 
»hat thesaleof Lot No. 1 had tak m place 
Without atbaohment and was therefore 
Twd. He, therefore, in the exercise of 
htt powers under 8.161 of the Code of 
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Civil Procedure set aside the sale and 
refused to confirm it. Against this order 
the petitioners p-eferred an appeal which 
was dismissed by the Subordinate Judge 
of Tippera on the 26ih of April 1926, the 
learned Subordinate Judge being ot! 
opinion that the appeal was incompetent. 
The petitioners have thereafter moved 
this Court and obtained the present Rule. 

In the Rule two questions have been 
urged on behalf of the jetitioners. The 
first is to the effect that the order which 
had been passed by the learned Munsif 
may very well be regarded as one passed 
under the provisions of O. 21, R. ^2 of 
the Code of Civil Procedure and that, 
therefore, the learned Subordinate Jucige 
was wrong in holding that no appeal lay 
from the said order. 

The second question that has been 
raised is as regards the propriety of 
setting aside the sale and refusing to 
confirm it in the view that a fresii 
attachment was necessary after the sale 
in favour of Nagarbashi Imd been set 

aside. 

It is nob ne'‘es=avy to d(al with the 
first of the aforesaid contentions ; lor the 
Rule is directed not merely against ti)6 
order which the learned Subordinate 
Judge has passed but also against the 
order which was passed by the learned 
Munsif and we are of opinion tl)at the 
latter order should be set aside by us in 
the exercise of our powers under S. 11-*) 
of the Code of Civil Procedure. Lot 
No. 1 it is admitted was attached before 
judgment at the instance of the present 
petitioners. Under O. o8, R. 11, it was 
not necessary for the petitioners to re¬ 
attach the said lot upon an application 
for execution of the decree which the 
petitioners had obtained on the 2Gth of 
September 192^ and the attachment 
before judgment which had been made at 
the instance of the petitioners became 
by virtue of the iietibioners’ apjjlication 
for executiw an a'tachinent in e.xecution. 
When this attachment was existing 
Nagarbashi attached the p’nporty ovei 
again and p t it t p to sale which, as 1 
have already stated, was eventually set 
aside and not confi'med. If the sale had 
been confirmed the effect of that would 
have been to put an end to all attach¬ 
ments that might have existed prior to 
the date of that sale. This is a propoei- 
tioD which is well settled and was laid 
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down in the case of Kashi Xath Boy 
Ghoiudhry v. Siirhayiand Shaha (1). 

It was observed in that case that on 
the happening of a judicial sale, all 
previous attachments effected upon the 
property sold fall to the ground. If the 
sale in execution of Kagarbashi’s decree 
had l)een duly confirmed by the Court 
the title of Nagarbashi would have dated 
back to the date of tiie sale and all 
previous attachments would have fallen 
through. But the effect of refusing to 
confirm that sale was to remit the pro¬ 
perty to the estate in which it was before 
the sale. It follows, therefore, that when 
this sale was set aside the attachment 
which liad existed in respect of this pro¬ 
perty in execution of the decree which 
the petitioners had obtained by reason of 
tlio fact that the petitioners had got an 
attachment of it before judgment was 
revived and if thereafter the property 
was sold and purchased by the petitioners, 
as it has been,it cannot be contended 
that the sale took place without an 
attachment. 

Some argument has bean advanced 
before us based on the provisions of O. 21, 
R. 57 of the Code of Civil Procedure and 
it has been urged that in view of the 
provisions of this rule the attachment 
cannot be said to have been subsisting at 
the date at which the sale took place. 
Now, it is not necessary on the present 
occasion to go into the question whether 
an attachment before judgment is an 
attachment which comes within the 
purview of 0. 21, R. 57 of the Code of 
Civil Procedure, a question with regard 
to which there appears to be a conflict of 
judicial opinion : stee for .instance, the 
case of Ganesh Chandra Adah v. Banwari 
Lai Bay (2) and Meyyappa Cliettiar v. 
Chidambaran Chcttiar (3), because it is 
conceded that in the present case no 
question of dismissal of an execution peti¬ 
tion for the decree-holder's default such 
is contemplated by that rule has 
arisen. It is clear therefore, having 
regard to the provisions of O. 38, R. 11 of 
the Code of Civil Procedure, and the con¬ 
siderations to which I have already 
referred, there can be but one conclusion 
at which we can arrive, namely, that the 

^(1) [1886] 12 Cal. 317. " 

(2) [1916] 16 0. W. N. 1097=14 L C. 345=16 

C« La Ja 8Ga 

(3) A. I. R. 1924 Mad. 494=47 Mad. 483 

(F. B.). 


attachment which the petitioners had 
obtained prior to judgment in this suit 
remained operative until the sale took 
place in execution of Nagarbashi’s decree 
and when that sale was not confirmed the 
said attachment was again revived and it 
was not necessary to re-attach the pro¬ 
perty over again. The contrary view 
taken by the learned Munsif, in my 
opinion, seems to be wrong. 

The Rule in this case therefore should 
be made absolute and the orders against 
which it is directed must be set aside 
and we would further order that the 
learned Munsif will now proceed to 
confirm the sale in view of the provisions 
of O. 21, R. 92 of the Code of Civil Pro¬ 
cedure. The petitioners are entitled to 
the costs of this Rule as well as of the 
costs^ in the Court of first instance. 
Hearing-fee in this Rule is assessed at 
two gold mohnrs. 

Grahnm, J. —I agree. 

Bnle made absolute. 
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Chotzner and Duval, JJ. 

Bhola Nath Hazra and others —Ao- 
cused—Petitioners. 

V. 

Emperoi —Opposite Party. 

Criminal Revision No. 759 of 1926, 
Decided on 29th October 1926. from the 
order of the S. J., Burdwan, D/-26th 
June 1926. 

:?< Criminal P. C., S. 27&-^Jurors sttmnumed 
—Only the number forming quorum present — 
All of them cannot he empanelled—Some other 
persons present should he added and jurors 
selected by lot—Omission to do so vitiates trial. 

Where out of the jurors summoned to attend 
the^ Court, only such number of jurors is present 
as is necessary to form a quotum, proper course 
is for the Judge to make good the deBoit by 
choosing some other persons who are present, 
add tbeir names to the jurors that are present 
and from the whole body to choose the necessary 
jurors by lot to act as the jury. Omission to 
follow this course and empanell only the jurCrs 
that are present is an irregularity, of a very 
grave and material nature inasmuch as it affects 
the proper constitution of the Court .7 C.W. N. 
188 ; 33 All. 385 and A. I. R. 1925 Cal. 798, Bel. 

[P 243 0 1] 

N.K. Bose, Probodh Gkunder Chatterjee 
and Panchanan Chowdhury—'toT Pofci- 
tionors. 

Khundkar—iov the Crown. 
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Chotzher, J. —This rule must be 
made absolute on the first ground up3n 
nvhich it was granted, namely that the 
trial was oad as not being in conformity 
■with the provisions of S. 276 Criminal 
Procedure Code. It appears that of the 
12 jurors summoned to attend the Ses¬ 
sions Court only 5 appeared, and those 
were empanelled as jurors and heard and 
decided the case. 

Now S. 276 requires the jurors to be 
chosen by lot and the second proviso to 
the section lays down that in case of a 
deficiency of the persons summoned, the 
number of jurors required may with the 
leave of the Court be chosen from such 
other persons as may be present. In the 
present case there being only 5 jurors 
present and 6 being the necessary quorum 
for a jury plainly there were not enough 
jurors present to permit of their being 
chosen by lot. The proper course in my 
opinion therefore for the Judge to have 
followed was bo make good the deficit by 
choosing some other persons who were 
present and adding their names to the 
five jurors and from the whole body 
choosing the necessary five by lot to act 
as the jury in the case. 

The learned Sessions Judge thinks that 
the procedure followed is a mere irregu¬ 
larity and as no objection was raised by 
the accused and no prejudice was caused 
to them the verdict cannot be upset. 
He refers to the case of Empress v. 
Jhubhoo Mahtonil). That decision was 
however nob followed in the later case 

v. King-Emperor 
(2), wherein it was held that 
the irregularity was of a very grave and 
materjal nature inasmuch as it affected the pro¬ 
per o.pnBtitution of the Court. 

same view was taken by the Al- 
lahabad High Court in the case of 
^^eror v. Bradshaw (3). 

The latest oase o!The Government of 
Bmgaly.Unehu (4) does ngt lay 

^wn any different proposition of law 

trial 18 b^. The conviction and sentence 

the original 

^r^ges. The petitioners are permitted 
to renamop their present bail pending 
the ordera of the Sessions Judge. 

Duval, J.—I agree. 
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Cuming and Page, JJ. 


Kail-ash Chandra G/iOs/i—Plaintiff 

Appellant. 


1 


Buie made absolute. 


t}gji J gab iw=svi w. B. 283. 
i90Sl7 '0. W. w ifift 
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Hamid Ali and others —Defendants— 
Respondents. 

Appeal No. 2413 of 1923, Decided on 
17th January 1926, from the appellate 
decree of the Disb. J., Chittagong, D - 
266h June 1923. 


heaHe—KahitUyat—ConstrucUon—Whetherrent 

jixed IS in kind or cash depends upon the terms 
of a pdrliculdr Kabuliat. 




In each case the question, whether reut 
stipulated for is in kind or cash, depends upon 
the particular terms of the particular babnliyat 
and no hard-and-fast rule can be laid down. 

Where a kabuliyut provided: “I do execute 
this patta that in lieu of the price of Rs. 39 per 
year as desenb^d above with respect to .the land 
you would be liable to deliver within the month 
of Magh every year at my house 78 aris of paddy. 
If you do not deliver then I shall be entitled to 
realize the s.vme with interest and damages at 
the rate of 4 annas per rupee.” 

provided for was in cash 
at Ri. 39 per year and not in kind, [P 244, C 1] 

Paresh Chandra Sen—iov Appellant. 
Harendra NathMookerjee for Pvobodk 

Kumar Das —for Respondents. 

.. J.— In the suit out of which 

this appeal has arisen the plaintiff sued 

for rent for two years, 1281 and 1882 M. 
D. at the rate of 78 aris of jiaddv He 
valued the paddy at l^aris per rupee 
and laid his claim at Rs. lGO-14. The 
contention of the defendant was that the 
jama was a money one of Rs. 39 only and 
that tliab was taken as the fixed price of 
f o ans of paddy. 

The first Court decreed the plaintiff's 
suit in full holding that the plaintiff was 
entitled to get the price of 71 aris of 
paddy a year at the rate of U aris per 
rupee. The defendant appealed to the 
District Court and the learned District 
Judge held on a construction of the 
kabuliyat that the plaintiff was not 
entitled to recover rent at more than 

Rs. 39 par annum with cess and damages 
at 25 per cent. 

The plaintiff has appealed to this 
Court and the contention ha puts for¬ 
ward is that he is entitled on a proper 
construction of the kabuliyat to recover 
rent at the rate of 78 aris of paddy 
year at the present market rate. It will 
be seen that this case depends entirelv 

J 
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on the propoi’ coQsfcructioa o£ the 
kab'-iliyafc. There are a anmber o£ deoi* 
sioQS of this Court in which similar 
cases have been dealt with. It may be 
taken that the consensus opinions of the 
learned Judges who decided those cases 
is that each case depends upon 
the particular terms of the particular 
kabuliyat and that no hard-and-fast rule 
can be laid down in these cases. There¬ 
fore, it would serve no useful purpose to 
refer to any of the numerous decisions 
on the point. The kabuliyat states as 
follows : 

As you have executed istamrari kabuliyat for 
bh;ig paddy and have prayed for getting patta, 
I do execute this patta, that iu lieu of the price 
of Rs. 30 per year a.s decribed above with res¬ 
pect to the la id you would ba liable to deliver 
within the moith of Magh every ,veir at my 
hous3 78 aris of paddy. 

The learned Judge considering this 
kabuliyat ha^ come to the conclusion 
that the rent fixed was really a money- 
rent, namely, Rs. 39 per annum, and that 
as a concession the tenant was allowed to 
pay this rent in kind. After a careful 
consideration of the kabuliyat I am not 
prepared to say that the view taken by 
the learned District Jiidge is wrong. 
The concluding words of the patta are : 

If you do nob deliver than I shall ba c ititlad 
to re iU;23 the same with i itorest and damages at 
the rate of i a ina.s per rupee. 

^ It does nob state that ‘‘I shall be en¬ 
titled to realize paddy,” bub uses the 
expression “the same” which could pos¬ 
sibly refer to the money-rent, and the 
fact-that it is stated "with interest .and 
damagQ^ at the rate of 4 annas per rupee” 
would lend some force to the confcenfnon 
that it was money-rent ; otherwise, it 
seems tome it would have been stated 
that “with interest and damages calou'- 
lated at so many seers par aris”. 

I am not prepared to say that the 
construction pub upon the kabuliyat by 
the learned District Judge is wrong. 

The appeal, therefore, fails and is 
dismissed with costs. 

Page, J. —I agree. To my mind this 
appeal presents no difficulty. The 
question is whether the am junt of rent 
payable was the market price of ‘78 aris 
of paddy at the time when the aris of 
paddy should have been delivered, or 
Rs. 39, the rent which the defendant 
says was fixed by the patta. Each case 
must be debermind having rega-d to the 
terms under which the tenant ‘holds the 
land. In this case the tenant holds 


under a patta in which it is provided 
that 

I do execute this patt.i that in lieu of the 
price of Rs. 39 per year as described above with 
respect to the land you would be liable to de¬ 
liver withi \ the month of Magh every year at 
my house 78 aris of paddy of good quality, ripe, 
dr)’^ .and unmixed with refuse and measured by 
anv ari of 16 seers.If you do not de¬ 

liver then I shall be entitled to realize the same 
with interest and damages at the rate of 4 
annas per rupee. 

At the beginning of the document it 
is stated : “Bhag paddy fixed 78 aris 
price Rs. 39.” As a matter of construc¬ 
tion the learned vakil for the appellant 
contends that the proper inference to be 
drawn from the use of those latter words 
in the patta is that the rent should be 
in kind, namely, 78 aris of paddy, and 
that reference to Rs. 39 is made merely 
for the purpose of complying with the 
rules relating to the stamping and regis¬ 
tration of documents 

I agree with the view expressed by 
Mr. Justice WoodroCfe in the case of 
Bipro Charan Majhi v. Suchand Roy 
Chowdhury (1) where, in considering the 
terms of a document almost identical with 
those before us, the learned Judge stated 
that if the price (in this case Rs. 39) was 
inserted merely for registration purposes 
it is strange that it should be found as 
representing the amount fixed for the 
rent in the body of the patta. In my 
opinion it is clear from the language 
used that this was a holding at a money 
rent of Rs. 39 payable in paddy. As 
there has been a failure to deliver the 
paddy in accordance with the contract 
the plaintiff landlord is entitled to re* 
cover the arrears of rent at the rate fixed, 
namely, Bs. 39 a year. 

1 agree that the appsal should be dis¬ 
missed with costs. 

Appeal dismissed. 

(1) [1910] 12 0. L. J. 595=8 I. 0. 945. 
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Chotzner, j. 

Sri Sri Kalimata Debi and another — 
Plaintiffs. 

V. 

Nagendra Nath ChuckerhxUty and 
0 th ers —Defendants. 

Original Suit No. 382 of 1926, Deeidei 
on 12bh November 1926. 
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(a) Hindu Law — ReUgiouf< endowment — 
Suit in respect of properties belonging to idol can 
he maintained only by Shebait and as long as he 
■does not refuse to do so, none else can sue on behal f 
t>j the idol. 


The proper person to institute a suit iu respect 
■of the property belonging to an idol is the 
Shebait and nobody else. In the absence of 
refneal by the Shebait to institute such a suit 
neither a worshipper nor the idol is comretent to 

IP.C.); A. I. B. 1925 P.C. 
139 (P. C.); Eel on. [P. 246. C. 2] 

(6) Hindu Lav)-—Religious Endowment — Dedi- 
■cation to Idol to save property from creditors — 
Dedication can be impeached—To test reality of 
■dedication settlor's dealing with the propirtv 
■should be looked to. 

If the settlor is iu debt at the time when h® 
makes a dedication of his properties to an ido^ 
and the dedication is made to prot-ect the pro¬ 
perty covered by it from creditors, the dedication 
becomes invalid and can be impeached. In 
dealing with the question whether an endowment 
_or nominal, the manner in which the 
dedication of the property is held and enjoyed is 
a- most important point for consideration : 27 Cal. 

^M 3 , roll. 247. c..ij 

S. M. Bose, B. C. Ghose and P. C. Ghosc 
— for Plaintiffs. 

P. N. Chatterjee and N. C. ChatUrjee — 
for Defendant No. 8. 

Judgment.— This is a suit instituted 
Sn Sn Kaliraata Devi established at 
No» Sovabftzar Sfcreot, by h©r noxt 
friend Srimafci Basanta Knmari Dehi and 
by the said Srimati Basanta Kumari 
Debi as one of the wor-shippeVs of the 
said deity, for a declaration that the deed 
<-i revocation and mortgage executed by 
cno baro?h Chiindor Cliuckerbutty arc 
not binding upon the idol. Tho facts of 
the case are a? follows: 


Nemai Chunder Chnekerbutty, who 
died in 1891, left four sons : Sashi, Suresh, 
Nagendra and Debendra. Sashi and 
Dobendra died before the 1st May 1922, 
•on which date Suresh execn ted a deed 

? favour of himself and his 

nrotnor Nagendra in regard to two pro¬ 
perties. being No. 12 Beniatolla Street, 
and 18 Soyabaza- Street. Tlie deed of 
trust provided that Suresh and Nagendra 

should he tho Shebaits t) carry on tho 
worship of the idol and that Chandi. 
Nagendra’s son, and Gourinohan, Delien- 
draa son, should also be added to the 
category of Shobaits upon attainment of 
their majority. 

On Gth .Tune 1923 Suresh and Nagen- 
**^^1*^6 for himself and as guardian 
for Cbandi. and Bejoy, son of Suresh, a? 
well as Gharubala, Dobendra's wife, as 
guardian for Gourmoban, executed a deed 


of revocation the effect of which was to 
set aside the deed of trust executed on 
the 1st May 1922. Thereafter, on 20th 
June 1923, Suresh executed a mortgage in 
favour of the 8fch defendant, the firm of 
Kodarmull Lnchminarain, which has 
since filed a suit on the mortgage and 
recovered a decree. 

The defence to the suit is that the 
deed of trust in May 1922 is merely a 
colourable transaction executed in fraud 
of creditors and has therefore no legal 
or binding effect, and was never acted 
upon. It is further said tJjat Suresh 
never actually divested himself of the 
property or of his beneficial interest 
therein and after the deed of settlement 
appropriated the rents and profits thereof 
to his own use and not to the worship 
of the idol. The defendants further 
plead that there was no dedication of the 
properties and no trust was effectually 
created thereby and that neither of the 
liropcrtios became deliutter iirojierty or 
the absolute property of the idol. It 
was in any event a fraudulent or colour¬ 
able debutter created with the ulterior 
object mentioned and tlius constituted 
no valid endowment or dedication. The 
defendants further plead that the liabi¬ 
lity of the mortgagor was just and bona 
fide and that there was valid considera¬ 
tion for tho said mortgage. They fur¬ 
ther plead that Sreemati Basanta Kumari 
Debi was not the Shebait of the idol and 
has no locus standi to maintain this suit, 
and further, that the idol never had any 
title in tho jiropcrtios so that no cloud 
could be cast over it in anyway. The 
infant defendants submit their interest to 
the protection and judgment of the 
Court. 

The defendants, Nagendra, Srimati 
Cliarubala Debi and Nandabala Debi, 
have filed written statoments; and in 
paragraph 2 they say that f.oine time be¬ 
fore the deed of trust Suresh became in¬ 
volved in debts and closed iiis business, 
whereupon his creditors began to press 
him ; and in order to appea‘-e them Suresh 
proposed to these defendants that they 
should execute along with him a deed pur¬ 
porting to revoke the deed of dedication 
and it was on account of the importunate 
requests of Suresh that these defendants 
were prevailed iij)on to execute the deed 
of revocation and they tay they had no 
independent advice at the time but acted 
entirely on tho representation made by 
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Suresh without caring to read, under¬ 
stand or appreciate the nature and effect 
thereof. 

The following issue? were framed : 

(1) Was there any v.ilid declic.ition of the 
properties in suit to Plaiutiff No. 1. 

(2) Where the properties treated as absolute 
debutter’properties of the idol.s ? 

Is the suit maintainable by either of the 
plaintiffs ? 

(4) Is the deed of revocation void ? 

(5) Is the mortgage in favour of Defendant 
No. 8 void. 

(G) What reliefs, if any, are the plaintiffs or 
either of them eatitled to ? 

I will deal with the third issue first as 
it relates to the maintainability of the 
suit. As I have said, the plaintiffs are- 
the ‘idol and Srimati Basanta Kumari 
Debi. who is the widow of Nemai Chun- 
der Chuckerbutty. The argument of the 
learned ceunsel for the plaintiff is that 
the idol is a juristic person and is there¬ 
fore competent to sue and though in the 
ordinary way the Shebait is the proper 
person to represent the idol in any litiga¬ 
tion, in the present case Nagendra, who 
is the only surviving Shebait, is not in a 
position to maintain the suit. Therefore 
Srimati Basanta Kumari Debi, who is a 
worshipper of the idol is the proper 
person. 

On behalf of the defence it has been 
cQijtended that the only person who can 
represent the idol in any litigation is the 
Shebait. Basanta was not appointed a 
Shebait under the deed of Trust, and so 
far from Nagendra not being in a posi¬ 
tion to maintain the suit, he admits in 
his examination that he has been acting 
as Shebait and has done what the She¬ 
bait is required to do according to the 
tenets of Hindu Law. Unless therefore 
it is shown that Nagendra is unwilling to 
maintain the suit, no one else can do so. 

The rights of an idol to maintain a 
suit through its Shebait is indisputable. 
In the case of Maharaja Jagadiiidra' 
Nath Boy Bahadur Bani Hemanta Ku‘ 
mari Dobi (1) the head note says : 

Although au idol may be regarded as a juridi¬ 
cal person capable as such of holding proparty, 
esp?cially where the dedication is of the obm- 
pletest character, yet the possassion and manage¬ 
ment of the dedicated proparty with the right to 
sue in respe:t of it are vested in the Shebait. 

At page 210 the following passage 
occurs : 

But assn-ning the religious dedication to have 
been of the strictest character, it still remains 
that the possession and management of the dedi* 

(1) [1904] 32 Can29^31 I. A. 203=3 O.W.N. 
309 =8 Sar. 098 (P. C.). 


cated property belong to the Shebait. And this 
carries with it the right to bring whatever suits 
are uecessary for the protection of the property^ 
Every such right of suit is vestsd in the Shebait" 
not iu the idol. 

In the case of Pramatha Nath v. Pm- 
dhyumna Kumar (2), the^ following pas¬ 
sage occurs at page 251 : 

It must be remembered in regard to this- 
branch of the law that the duties of piety from 
the time of the consecration of the idol are duties- 
to something existing, which, though symbDlish- 
ing the Divinity, has in the eye of the law a status- 
as a separate persona. The position and rights of 
the deity, must, in order to work this out both in 
regvrdtoits preservation, its maintenance and. 
the services to be performed, be in charge of a 
human being. Accordingly he is the Shebait 
custodian of the ilol and the Manager of its 
estate. 

It would appear therefore that- the 
proper parson to have instituted the suit 
was the Shebait and nobody else. Had 
the positioDxbion that Nagendra in hisj 
capacity of Shebait had definitely declin-l 
ed to institute the suit, it might perhaps 
have been open to Basanta as the next 
friend of the idol to have taken his place 
but in the absence of any such refusal it 
seems to me that neither Basanta nor 
the idol are competent. The suit is 
therefore bad. 

I now proceed to consider the other 
issues. The deed of trust as it stands ia 
undoubtedly a valid deed. Under it Su- 
resh divested himself of his title ia 
favour, of the trustees and the trustees- 
ave himself and his brother Nageqdra. 
Prima facie therefore the deed would 
constitute a valid endowment and no one 
could impeach it unless it were shown 
that it was executed in fraud of creditors. 
Now in the present case there is clear evi¬ 
dence that in May 1922 Suresh was heavi¬ 
ly indebted. Two brothers havegiven evi¬ 
dence in Co-jrt today and from the evidence 
of the broker Balkissen who deals in bun¬ 
dles appears that bundles drawn by Sureslr 
to the extent of Rs. 33,800 were in exis¬ 
tence in May 1922, some of which would' 
mature in that month and others a little- 
later on. Lear.ied counsel for the plaintiff' 
has contended that some of these have' 
bsen paid off. Very likely that is true,, 
but the fact remains that on the parfci- 
eular date when the deed of trust was^ 
executed Suresh had a very large sum of 
money outstanding and had subse* 
quently to renew the bundles. The- 
result that inevitably followed was thai^ 

(•2) 52 I. A. 245=A. I. R. 1925 P. 0. 139=54 
Cal 809. 
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a year or so later Suresh had fco be de¬ 
clared an insolvent. Mr. J. N. Bose of 
the firm of Messrs. B. N. Bose and Co., 
bolicitors, says that a composition was 
come to between Suresh and his partner 
Satya Charan Sur and the creditors, and 
under it Suresh agreed to pay a certain 
proportion of the debts which the credi¬ 
tors agreed to accept. Mr. Bose says that 
he paid them a sum of Rs. 76,000 on 
Suresh's account, the total amount of 
debtsbeing about 1| lakhs. There is, 
therefore, in my judgment no room for 
doubt that at the time when the deed of 
trust was executed Suresh was in serious 
financial embarrassment and that he 
resorted to this device in the hope of 
saving the properties from his creditors. 

Now it is well established tliat if the 
settlor is in debt at the time when he 
makes a dedication of the character des¬ 
cribed, the dedication becomes invalid 
and can be impeached. In Uani Chandra 

(3) it was said at page 


We ^0 of opuiion that the first defendant h 
entitled to succeed on the ground that the dedi¬ 
cation was nominal and colourable only mad€ 
with a view to protect the pro^ierty covered by i! 
against the claims of the creditors. ^ 

At page 251 the following passge ap¬ 
pears: ‘ 


In dealing with the question whether an en- 
dowment is real or nominal, the manner in 
which the dedication of the property is held and 
enjoyed is a most important point for considera- 

a' >8 sufficient 

ana reliable evidence to show how, during the 

four m^ths in which the property was dedi- 

ca^d, the income of the properties was spent; nor 

ij^tuere any sufficient evidence in respect of any 

period subsequent to the death of the donor. 

In fche present case there is no satis¬ 
factory evidence to show how the income 
of the properties was spent. All that 
the evidence shows is thatr the i Jol which 
18 an old family idol remained where it 
was ; that the pujari continued to receive 
t^be monthly stipend of Rs. 2, which he 
had always received, and that ofTerings 
varying from 4 annas to 8 annas con¬ 
tinued to be made by outsiders to the 
deity and were presumably appropriated 
M in former years by the pnjari. It is 
that a rate bill has been produced to show 
that there was a mutation of names, but 
that is a mere clerical piece of work and 
it does not seem to be sufficient to show 
that the income of the property was 
devoted to the worship and maintenance 

th e Idol so as to divest the transaction 
^8) U89'J) *.<7 Oil. a4i=4 C. vVi tTVoil 


from the suspicion that it was merely a 
colourable one. 

The next point to bo considoretl is 
what the effect of the deed of revocation 
|s. On the face of it all the parties 
interested in the deed of Trust joined in 
revoking it. The motive for the revo¬ 
cation is obvious. If the dedicated 
^property was inaccessible to his many 
creditors, Suresh would have found him¬ 
self in an even more hopeless position 
and there can in my judgment be no 
doubt that he prevalied upon his brother 
Nagendra and sister-in-law Charubala to 
become signatories to the docum-ent 
simply to help him out of the difficulty, 
Nagendra, in his evidence in the box, pre¬ 
tended that be did rot know what lie 
was signing and that his brother was so 
insistent that he was quite content to 
put his signature to the doenmenb witli- 
out reading it. Nagendra, accoiding to his 
own account, is a man of aO’airs, and it is 
merely childish for him to make a state¬ 
ment of that kind. In point of fact the 
statement is false, and has been conclu- 
.sivoly proved to bo false by tlic evidence 
of tlie witness Br. Sailendra Nath Ghose 
who is Mr. J. N. Bose’s assistant and a 
pleader of the Alipore Court who swears 
that he read and explained the whole 
document to Nagendra as well as to the 
lady before tiiey affixed their signatures. 

I would therefore answer the issues by 
saying that the dedication to the idol 
was valid in its inception, but there was 
nothing to prevent the trustees from 
revoking it. The deed of revocation is a 
valid document. The mortgage in favour 
of the 8fch defendant was executed for 
consideration and it is valid and binding. 

I answer the issues accordingly. The 
result therefore is that the suit fails and 
must be dismissed with costs on scale 
No 2. 

Siiil dismissed.' 
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B. B. Ghose and CAMMr.M)]-;, JJ. 

Ilnr Kumar J)e. —Plaintiff—Appellant. 

V. 

Ja(jat Bandhu —Defendant—Res¬ 
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Appeal No. 706 of 11)24, Decided on 
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Damages—Suit for — Temporary injunction 
u>rongfully obtained—Suit is maintainable — 
Civil P. C., S. 95 — Provincial Small Cause 
Courts Act, Sell. 2, Art. 35 (/f). 

Where a temporary injuuction is wrongfully 
obtained on insufficient grounds a suit for dam- 
ages is maintainable : 9 W. R. 133 and 16 C. 
W. N. 540. Pel. on. [P. 249, C. 2] 

Narendra Kumar Das —for Appellant. 

Chandrasekhar Sen —for Respondent. 

B. B. Ghose, J — -This appeal raises a* 
short question, but with regard to which 
there seems to be a good deal of con* 
troversy. 

The plaintiff brought the suit for 
damages against the defendant for ob¬ 
taining an order of temporary injunction 
wrongfully on insufficient grounds, by 
reason of which the plaintiff had suffered 
damages, inasmuch as lie had to pay 
compensation to a tliird person on ac¬ 
count of breach of a contract for erect¬ 
ing a hut.' The defendant had brou_ght 
a suit for possession of a certain i^roperty 
and, in the course of the suit he had 
obtained a temporary injunction restrain¬ 
ing the present plaintiff from going on 
with the building operation on the dis¬ 
puted land. The suit was decided in 
tavonr of the present plaintiff and there¬ 
upon tlie injunction was dissolved. 

It is unnecessary for me to state in 
detail all the facts alleged, having regard 
to the order that we propose to make in 
this ca=c. 

The trial Court passed a decree in 
favour of the plaintiff. On appeal by 
ttie defendant, the suit has been dis¬ 
missed by the Subordinate Judge on the 
ground that sucli a suit as this is not 
maintainable. He relied on the author¬ 
ity of the case of Jlohini Mohan Misser 
y. Surendra Narai/an Sinoh (1) for bold¬ 
ing that the present action for damages 
is not maintainable. 

The plaintiff appeals against that 
‘lecision and the point that has been 
argued before u.s is that, according to 
the authorities of this Court, such a suit 
is maintainable. We have now to consi¬ 
der the question with reference to the 
cases that have been decided in this 
Court. There cannot bo any doubt what¬ 
ever that as a general rule an action 
do 0 i not lie for damages against a person 
lor bringing a civil action, however 
malicious and unfounded it may be. The 
i ^son js thi s th at the defendant is amply 

(1) [lUU] 42 Cal. 550=18 C. W. N. 1189=26 

I. C. 296=21 C. L. J. 68. 


compensated in the costs awarded by the 
Court and the Court has the authority 
to mould its decree for costs according 
to the circumstances of the case. 

The question is whether under the pres¬ 
ent circumstances a separate suit for 
damages lies or not. At the outset I 
must refer to the case of Norendra Natk 
Koer v. Bhusan Chandra Pal (2) which 
came for consideration before a Full 
Bench of this Court. But it was held 
that the question referred to the Full 
Bench did not arise for decision in that 
case. In delivering the judgment of the 
Court, Mookerjee, Acting Chief Justice, 
made the following observation : 

There are two sets of decisions in the reports. 
In one set it is laid down that a person who un¬ 
lawfully interferes with the exercise of the pro¬ 
perty rights of another commits an act in the 
nature of trespass to property and is liable for 
damages in an action for trespass. In the other 
series of cases it is laid down that no suit lies 
lor damages against a defendant for maliciously 
and without reasonable and probable cause in¬ 
stituting a civil action. As an illustration of 
the former class rtf.-rence may be made to the 
case of Shut Hath Pal hiistry v. Chandra Bi¬ 
node Pal Chowdhury (3). As an illustration of 
the latter class reference may be made to the 
case of Bishun Singh v. A. W. N. Wyatt (4) and 
Mohini Mohan Misser v. Surendra Naravan 
Singh (1). 

The learned vakil for the appellant 
relies upon the case of Bhut Nath Pal 
Mistry v. Chandra Binode Pal Choto' 
dhury (3) cited above, as directly in his 
favour. I do not find anything distin- 
guisbing the present case from that case. 
In that case it was held that because the 
defendant had obtained a temporary in¬ 
junction in a previous suit for possessiih , 
of property restraining the plaintiff from' 
carrying on a building operation, the 
plaintiff was entitled to damages, as the 
act was in the nature of trespass to pro¬ 
perty. The case of Bishun Singh v. A. 
W. N. Wyatt (4), referred to above also 
supports the contention of the appellant. 
In that case Mookerjee, J., in delivering 
the judgment of the Court, is reported to 
have observed ( at page 520 ): 

Ihe broad proposition formulated by the learn¬ 
ed vakil for the appellant that the suit as- 
framed is not maintainable cannot consequently 
be supported, and the statement that the institu¬ 
tion of an ordinary civil action, however un¬ 
founded, vexatious and malicious it may be ia 
not a good cause of action must bo qualified 
when there has been arrest of person or seirare 
of proper ty. 

(‘^) [1920] 311). L. J. 495=67 1. C. 875 (P. ^ 

(3] [1912] 16 C. L. J. 34=16 I. C. 443. 

(4) [1911] 16 C. W. N. 540=11 J. 0. 729=H 
C. L. J. 515. 
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The learned Judge then referred to 
^he prorisions of fclie Civil P. 0. of 1882 
which are now embodied in S. 95 of the 
present Code, and lower down ho referred 
"to a number of cases in this Court which 
I have examined and found as support* 
ang the proposition that a suit like the 
present one is maintainable. It is un- 
^leoessary for me to enumerate the cases 
•oyer again. But I may observe that there 
IS the high authority of Sir Barnes Pea¬ 
cock, C. J., in the case of Joykdlee 
J)(i5SC6 w. Chcindnidllu (5) in favour of 
fchis^ proposition. The learned Chief 
Justice observed at page 135 that : 

If a plaintiff brings a suit or makes au applica* 
tion, maliciously or without probible or reason** 
able cause, to a Court of conipeteat jurisdiction 
*0 seizi property of another parson us the pro- 
perty of his judgment-dabtor, he mav bo 
liable to damages for any injury which inav be 
^casioned by reason of the order of the Court, 
Upon the same principle, a person may be liable 
to damages for applying for an injunction upou 
.grounds which ho kiows to bo insumcient. 

In the case of Jdaj Ghiinder Hoy v. 
Skama Soondari Dehi (6), where a suit 
■was brought to I'ecover damages for in- 
iurioi caused by an arrest in aecordanco 
with a decree of a competent Court. 
White, J., in giving the judgment of 
■'be UDurt, states the special circum¬ 
stances under which such a suit is main¬ 
tainable. One of the grounds is tha‘) the 
injury sustained is something other than 
an injury which has been or miglit have 
been compensated by an award of costs 
of the suit. 0 . g., that he has suffered 
from collateral wrong. It is unnecessary 
forme to cite other cases on the question. 
I may only refer to the last case of 
Bhusaii Chandra Pal \\ Norendra Nath 
Aoer (7) the same case which was 
leferred to the Full Bench (Norendra 
Nath V. Bhusan Chandra Pal (2)). This 
came up for decision before a 
^msion Bench consisting of Mookerjoe. 
Acting Chief Justice, and Fletcher,* J., and 
the learned Judges held that a suit for 
oumages was maintainable for wrongful 
attachment of property, which was 
pointed out by the defendant as the 
property of his jndgrasnt-debtor. That 
«aoh a suit is contemplated by the 
J^egislafeuve as capable of being brought 
would appear by a reference to sub- 
8 . 2 of S. 95, Civil P. G. In that section 
Arre st, attachment and temporary in- 


(5) [1808] 9 W. R. 133. 

<6 [1879) 4 CM. 683. 

\V [loao] 82 C. L. J. 23G—CO I. C. m 


junction aie placed under the same 
categary. It would also appear to be abso¬ 
lutely wrong bo deprive the plaintiff of a 
light of suit and to say that his only re* 
medy is by an application under S. 95. 
Civil P. C., if he suffers damages to the 

extent of more than Rs. 1,000. I may 

also refer to Article 35, Clause (kj of the 
Second Schedule of the Provincial Small 
Cause Courts Acfc which contemplates 
that such a suit is maintainable and 
under which the cognizance of a suit like 
this is taken out of the jurisdiction of a 
Small Cause Co'irt. It can, therefore, 
hardly be said that a suit like the pre¬ 
sent one is not maintainable. 

It is quite true that certain observa¬ 
tions made in the judgment of Mr. 
Justice Fletcher in the case of M'ohini 
Mohan Misscr v, Surendra Naraijan 
Sinyh (1), may be considered as support¬ 
ing the decision of tlie learned Sub¬ 
ordinate Judge. But the general ob¬ 
servations made witli regard to th 
maintainability of a suit for damage 
for wrongfully obtaining a temporary in¬ 
junction may be considered as obiter, 
because it was lield in that case that 
even assuming that the suit was main¬ 
tainable it was barred l)y limitation, 
Mr. Justice Richardson expressed his 
doubt whether sucli a suit was main¬ 
tainable or not. But liaving regard to 
the long line of cases whicli have been 
enumerated in the judgment in the case 
of Bishun Sinyh v. J. ir. A^. Wyatl (4) 
to some of wliich I have referred, it can 
hardly be doubted that such a suit has 
always been regarded in tins Court to 
be maintainable. 

It is unnecessary for mo to state at 
this stage what tlio jilaintiff must jn-ove 
in order to succeed in such a suit. The 
only thing that wc ha.vc to decido now, 
and about wliich wo need express an 
opinion, is tliat, liaving regard to the 
observations made above, it cannot be 
lield that the suit should bo thrown out 
on the ground that it is not maintuinablo. 

The jtidginent and decree of tiic Sub¬ 
ordinate Judge must therefore i»e rever¬ 
sed and tlie case sent back to tlio lower 
appellate Court for decision on tiio other 
questions involved in the case. 

Costs of this appeal will abide the 
final remit- 

Cammiade. J. — 1 agree. 

Case remanded. 
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Rankin’ and Duval, JJ. 

Bechu Lal Kayaslha —Accused—Peti¬ 
tioner. 

V. 

Inj ured Lady —Comjjlainant—Respon- 
dent. 

Criminal Revision No. 672 of 1926, 
Decided on 24th August 1926, from the 
order of the Addl. Ch. Presy. Mag., 
Calcutta, D/- 2nd June 1926. 

Crcmlnal P. C., S. .342— Sutnvions cases. 

Section 342 applies to summons cases: A. I. R. 
1923 Cal. 1C4 ; .-1. I. R. 1925 Cal 480 ; and A. I 
R. 1922 Bovi. 290. Appr. ; A. I. R. 1924 Mad. 15 
(F. B.) and .1. /. R. 19-24 Mad. 30, Disappr. 

[P. 253, C. 1] 

Ilonviho Chandra Githa and ■Tnan 
Chandra Roy —for Petitioner. 

Khundkar —for the Crown. 

Rankin, J. —The petitioner is a driver 
in the employ of the Calcutta Tramways 

Coy. Ltd. He lias been convicted by the 
Additional Chief Presidency Magistrate 
under S. 279 of the Indian Penal Code 
for rash and negligent driving and has 
been sentenced to pay a fine of Rs. 100. 
Half of the fine lias been ordered to be 
paid to a person injured by the negli¬ 
gence of tlie petitioner. 

The present Rule was issued on the 
sole ground that S. 342 of the Criminal 
Procedure Code was not complied with. 
The Magistrate in his explanation states 
that S. 342 was not complied with 
because the case was a summons case and 
cites the decisions of a Full Bench of the 
Madras High Court {Pounusamy Odayar 
v. Ramasamy Thathan (1) and Dhai 'ma 
Singh v. King-Emperor (2) for the view 
that S. 342 does not apply to a summons 
case whether it be tried summarily or in 
the ordinary way. 

In this Court convictions have in 
summons cases been set aside fbr failure 
to comply with S. 342: GiUzariLaly. 
Emperor (3); Surendra v. Isamaddi (4) 
but \ye have not been referred to any 
case in which the applicability of the 
section to summons cases, has been argued 
or the Madras decisions canvassed. 

The Bombay High Court has in two 
cases held that the section applies to 
summons cases: Emperor v. G. S, 

(1 A. I. R. 1924 Mad. 15=46 Mad. 758 (P. B ). 

(2 A. I. R. 1924 Mad. 30=46 Mad. 766 
(3 A. I. R. 1923 Cal. 164=49 Oal. 1075. 

(4 A. I. R. 1925 Cal. 480=51 Cal. 933. 


Fernandez (6); Emperor v. Gulahjan (6),' 
and this appears to be the prevailing 
view in provinces other than Madras. ^ 

Section 342 occurs in Chapter 24 which 
is headed “ General Provisions as to 
Inquiries and Trials." Some of the 
sections in this chapter are not in accord" 
ance^ with a strict interpretation of the 
heading in respect that they do not deal 
with matters which either must or may 
arise in the course of any enquiry or 
trial (cf. Ss. 349, 350, 350A). Others 
deal with questions which are in nature 
general (e. g. tender of pardon to accom¬ 
plice, compounding of offences) but 
permit of the specified procedure in 
particular cases only (cf. Ss. 337.339A,. 
345). Others however appear to b& 
quite general and to be so expressed 
(exemptions or exceptions being made as 
necessary). The right to be defended by 
a pleader (S. 340), the rights of an 
accused who cannot be made to under¬ 
stand the proceedings (S. 341), tho right 
to be free of undue influence by threat 
or promise (S. 343), the power of remand 
(S. 344), detention of offenders attending 
Court (S. 361), Courts to be held in 
public (S. 352)—these are all “General 
provisions as to enquiries and trials " in 
the fullest sense of the phrase. The 
language in several of these sections is of 
studied generality (e. g. any person 
accused of an offence before a criminal 
CoUrt) (S. 340, cf. Ss. 351, 352) and it is 
appropriate to the subject-matter. They 
are intended as general provisions—not 
merely as miscellaneous provisions. 

4 

Taking Chapter 24 for the moment by 
itself it must 1 think be conceded that 
S. 342 has all the notes of generality. 
The language is “ the Court may, at any 
stage of any inquiry or trial." The 
subject-matter of the opening phrase— 

‘ Power to examine the accused ”—is un¬ 
doubtedly general: it asserts a principle 
which is in marked contrast with a 
fundamental principle of the common 
law of England under which no Court 
could examine an accused. It is here and 
here only that we find it stated that no 
oath shall be administered to the accused, 
that be cannot be punished for not 
answering, that a charge of perjury can* 
not be brought upo n his answers. 

(o) [1920] 45 Bom. 672=59 I. C, 129=22 
Bom. L. R. 1040. 

(6) A. I, R. 1922 Bom. 290=46 Bom. 441. 
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The hisbdi-y of the section—if this 

be relevant—detracts in no way from 

the force of these considerations. It was 

given hy -Jwala Prasad, J., in the case of 

Ragku Bhumij v. The King Emperor (7). 

la the eirlier Acts, the examination of the 
accused person was discretionary with the Court: 
vide 8. 373 of Act 25 of 18G1 and Act 8 of 1869. 
In Act 10 of 1872 while the diacretioaary nature 
or the examinatioa was retained so far as 
enquiries and trials of cases other than Sessions 
c»s^_ were concerned, it was raide compulsory 
for Sessions trials* S. 250 of that Act occurred 
In the chapter relating to Sessions trials and ran 
as follows: 

The Court may from time to time at anv 
stage of the trial eicamine the accused person and 
shall question him ge-jerally on the case after 
the witnesses for the prosjcutlon have been 
examined and before he is cilled on for his 
defence. " 

In 1882 the provisions relating to the exami¬ 
nation of an accused person which were scattered 
in different chipters in the previous Acts, were 
removed from those chapters and brought under 
one chapter headed “ Ceneral Provisions Relaiin«- 
to Enquiries and Trials.” S. 2'iO of Act 10 of 
^ I therefore removed from the chapt..T 

relating to Sessions trials but its provisions were 
embodied in their entirety in S. 312 of the Code 
of 1882 as well as in 1893. 

What then is the contention to be ? 
is it that no pavt of S. 342 applies to 
summons cases or merely that the last 
clause of sub-S. (1) does not apply. I am 
nob quite sure which doctrine is affirmed 
by the Madras decisions but I tliink it is 
the former; though the reason given for 
it is the inapplicability of the closing 
words of the sub’section. 

In either case it appears to me that 
there is really one argument upon which 
everything turns, and the other argu¬ 
ments collapse without it. Of a con- 
tested summons case, S. 244 says that 

me Slagistrate shall proceed to hear the com- 
^ainant (if any), and tike all such evidence as 
miy be produced in support cf the prosacutioa, 
ano also to hear the accused and take all such 
evidence as he produces in his defetice. 

n a warrant case after charge framed 
ana after the last prosecution witness 
ci'oss-examined and re-examined, 
*• ^ou says: “The accused shall then 
be called upon to enter upon his defence 
and produce his evidence. “ Of Sessions 
case? 8. 289 says: 

Wh»n tho examination of the witnesses for the 
proaeoutlon and the examination (if any) of the 

uuf'tu V® conaluded tin ucousjd shall be asked 
wnethjf he meins to adduce evidence. 

In sub-S. 4 the Code says that “tba 

Court shall call on the accused to enter 

defence ” and the context shows 

(7) [1920] 6 'PatTL. J.“4:w’-^58 I. G.“4‘j=l 
Pat, L. T. 241. 


what this means. It means that if he- 

calls no witnesses the accused (or his- 

pleader) is to make his final address to 

the Jury: if he is calling witnesses hfr 

may open his case and proceed to call 
them. 

It is to these sections that section 342 

has to be applied. Its words are : 

and shall question him—generally on the ca^e 
after the witnesses for the pro.secution have beer, 
examined and before he is called on for hiv 
defence. 

^ I do not collect that any shadow of 
difficulty is imposed to surround the 
phrase “ after the witnesses for the pro¬ 
secution have been examined." These 
exact words do not occur in S. 244, S. 25C- 
or S. 289 but they refer without any 
ambiguity whatever to a definite stage 
in any kind of trial, and their equivalent 
in the sections mentioned leaps to tlie 
eye. Jn these circumstances tliere seom^- 
little room for any further ditliculty but 
it is said—if I follow the argument—that 
there is a significant precision of language 
in the words “ l)ofore ho is called on for 
liis defence." This it is said has 
definite meaning l)Oth in S. 2S9 and S. 2of; 
but in Cliaptcv 20 tlio expression is not 
used. "The prisoner in lliese cases doe- 
not enter on his defence ’’ but tlie MagU- 
trate is bound to “ hear the accused 
(per Schwabe, C. J.) : in VonnuHamu v. 
liamasamg (1). 

Tile argument appears to mo to bo. 
unsubstantial. There is no such exact 
identity of phrase as could make S. 342 
short circuit witli Ss. 289 and 25G to the 
exclusion of S. 2-14. The phrase is * called 
on for his defence. " The words of S. 25b 
are “ called ujion to enter upon his- 
defence ’’: in S. 289 “ call on the accuse<l 
to enter on, his defence." Tlie similarity 
of phrase is apparent and there is no 
such similarity in S. 214 h it that is all 
and there can 1)3 no fiiiestion of significant 
precision. The Logislaturo has not iiit 
»:pon a general expre.ssion equidistant 
from all three sections in point of 
variation of language. But as Mnllick, J., 
observed in Ra>thu Bhumij v. The Kina' 
Emperor (7), a case already cited : 

if it j-i argued tint in a hinnmons cjso iLw 
accused is never * caUed on for his defence * thu 
reply seems to be that there is no virtue in these 
particuliir words and the accused in a summon ^ 
esue is called on for his defence after the pro^eou- 
tion is closed just as much as an accused in any 
other case. 

To call upoQ an accused person to enter upon 
his defeicc is u De-'esHary incident of every trial : 
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Per Criimp, J., in Emperor v. S. S. 
Fernandez (5). Macleod, C. J., ha*? taken 
the same view : Emperor v. Gtdahjan (6). 
There is every reason to suppose that the 
•-vords are used as ordinary English and 
there is independent reason to presume 
that the provision is a general provision. 
The function of the concluding words of 
sub-S. 1 of S. 342 is to point to a definite 
stage of every trial. For this purpose it 
is natural enough to uso rather more 
informal language than seems to be called 
lor when describing the procedure in 
•summons cases. Thus, although in sum¬ 
mons cases there is no formal charge and 
Chapter 20 says nothing about “ plea ” or 
pleading guilty, ” the legislature when 
iu S. 263 _Ccf. S. 262) it has occas'on to 
refer to this stage when dealing with 
summary trial both of summons ca'^es and 
of warrant cases, uses the words *' the 
plea of the accused, ” In the same way 
S. 342 uses the phrase called on for his 
•lefopce”—not'ouly without any special 
or limited intention but in a chapter 
which is expressly devoted to general 
provisions and in a section which refers 
6 o any stage of any inq’ iry or trial. ” 

I do not here discuss whether if S. 342 
applies to any case a failure to comply 
with it can bo condoned under S 537. 
Nor do I discuss whether if in Warrant 
cases, or in Sessions cases it is purely 
discretionary for the Court to examine 
or not to examine. Those questions are 
concluded by authority binding upon me. 

Confining myself to summons cases, I 
would observe that the argument from 
tl)6 repealed S. 451 has been answered by 
Oldfield, J., in Ponminami/ v. Mamasamy 
(1) that S. 242 applies to a stage and a 
purpose different from S. 342; and that 
the words “ if he thinks tit ” in S. 245 do 
uob necessarily mean more than that an 
uccused can bo acquitted without beirg 
•OKamined. S. 245 is very similar in 
language to S. 209 and S. 253 but it has 
not quite the same purpose. The govern" 
ing idea is that'in summons cases the 
matter should be finally decided (save in 
cases under S. 249). It should proceed to 
a conviction or acquittal—not merely 
end in a discharge. Apparently S. 245 
has been held to mean that a man cannot 
be acquitted until after he has been 
heard and after ho has produced all his 
evidence [fiesri v. Muhammad Biikksh 
(8)J_yvluch seems a little marvellous. If 
(8) [ISOSJ 18 AU. 2-2i=(1896} 


this be right, (which I take leave to 
doubt) then when the case against the 
accused breaks hopelessly down—I pre¬ 
sume the really correct procedure must 
be to tell the accused that if he holds his 
tongue he will be acquitted but that if he 
will insist on defending the case further 
he may be convicted on any charge triable 
as a Summons case that may turn up 
before the case is over. 

If “ the evidence referred to in S. 244 ’* 
is nob a phrase used by mistake for 

the complainant (if any) and ail such evi*- 
deuce as may be produced in sxipport of the 
prosecution, 

and if it really means that the accused 
must be asked to call his evidence even 
though there is no case to answer, then 
the words “if he thinks fit " do raise a 
difficulty. But on the common sense of 
the matter and even on the strict con¬ 
struction of the section it seems reason¬ 
ably clear that the words “ if he thinks 
fib “ have reference in this section to 
cases in which the Magistrate is prepared 
to acquit without examining the accused. 
That he can convict without examining 
the accused is an inference from the 
dubious proposition that he cannot acquit 
wioho lb hearing all such evidence as the 
accused requires him to hear. Ss. 209 
and 253 may I think be looked at to 
explain what is meant by the words “if 
he thinks fib” in S. 245. They all refer 
to cases where it is unnecessary to give 
an opportunity to an accused to explain 
any circumstances appearing in the evi* 
denco against him because the case 
against him is going to he stopped then 
and there. (The effect of the words “ if 
any “ in S. 289 is a different question). 

My main criticism of the decision in 
Ponnusamy Odayar v. Ramasamy (1) is 
that it fails to appreciate that on the 
face of the Criminal Procedure Code 
every reference to any examination or 
possibility of an examination of an 
accused person by the Court is a reference 
to S. 342. Before 1882 the Code was 
different. But now S. 342 is the enabling 
section—it is the section which explains 
the purpose for which and the terms on 
which any accused can be examined by 
the Court at all. It confers a power 
which may be exercised at any stage. It 
is pre-suppo3ed in Chapter 20 as in 
Chapter 18, Chapter 21, Chapter 22 and 
Chapter 23, and theso are the only 
chapters to which its direct reference can 
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be primarily intended. With all respect 
tl think it impowible to mrintain that 
p. 342 has no reference whacever to 
{Summons cases. If the question be as to 
the applicability of the concluding words 
of_ 8ub*3. (1). then I think the Madras 
High Court applied a test which is in¬ 
adequate when it said ; 

It must be applied to all cases unless the 
f^oial sections dealing with particular cases 
indicate that it is not inte ded to apnly to th m 
or unless the words ol the section itself give such 
indication. 

Ponnusamy v. Eainas'imy (1). The 
concluding words of the snb-section must 
have effect like the other words in tho 
absence of an express exception or of an 
excep*;ion to be implied from a specidc 
provision clearly inconsistent therewith 
unless indeed the words as applied to 
Summons cases are insensible or at least 
markedly inapt. 

In tho present case the Rule m>* 3 t be 
made absolute aid the case in ist 1)0 
re-tried by a Magistrate to be nominated 
by the Chief Presidency Magistrate. 

The lino, if paid, will be refunded. 

Duval, J ■—I agree. 

Rule 'made absolute. 
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Greaves and Mukerji, XT. 

Raja Skyam Lal Sinah — Defendant — 
Appellant. 

V. 

Rfij Kumar Thakur Madkusudan 

-plain tiff““R09pondont. 

Appeal No. 30G of 192.5, Decided on 
March 1926, froiu the order of the 
Sub-X, Burdwan, D/- 15th June 1925. 

?V appointing 

^C4lmr subject to hie furnishing security is not 
appealable bef tre security is furnished. 

Where a R«oeivor hag b^n appointed conrl!- 
^nalon hie farniehi g security, the appointment 

Kiercforo the order is not appealable before f>in 
wourity is fur:.i3hed : 14 C. L.T 489 a rl o 

^ipsVeW conSy^o'i^^'a 

„ Jlose. D. N. MUra. 'X2! 

mbhuti Bhutan Lahiri and Narendra 
iy^/t Mitra —for Appellant. 

Trailokhya Nath Ohose. Asita Ran- 
jan Ohosct Pretanta Bhutan Gup^a and 

Monmalha Nath Roy {Jr.) — for BesDon- 

dent. 


Mukerji, J.-This appeal is directoo 
against an order passed by the Subordi- 

0“ fclie 15th June 

® P^u-ports to grant the 

plaintiffs application for the appoint- 
merit ofa Receiver and states that the 
plaintiff IS appointed Receiver of the 
disputed property during the pendency of 
the suit or until further orders but states 
as a condition that he would have to 
give security to the extent of Rs. 10 000 
to the satisfaction of the Court within 

three weeks from tho date of the order^ 
It goes on to state that when appointed 
the Receiver will have to manage the 
properties under the direction of the 
Court and on certain terms. The De¬ 
fendant No. 1 ha- appealed to this Court 
A preliminary objection has been ur«ed 

on behalf of the plaintiff-respondent’ 

regards the competency of tlio appeal It 
has been urged that the appointment of 
the plaintiff as Receiver was conditional 
on Ins tnrnishing security and that inas¬ 
much as the security called for hps not 
yet been f.-rnished there was no complete^ 
order appointing the Receiver within tlie 
meaning of 0. 40, R. 1, siilj-R. (i), ci. (a) 
of the Code of Civil Procedure and that 
therefore^ the order to which I have re¬ 
ferred IS not an appealable one. In sup¬ 
port of this preliminary objection re¬ 
liance has been placed upon a number of 
decisions to which I shall presently refer 

thi-'p^.r oQvUin decisions of 

b ur which I feel constrained tol 
follow and as to the correctness of which 
I entertain considerable doubt ’ 

It IS necessary to state just a few fur¬ 
ther facts, Tho order to which I have 
referred was passed, as I have stated, on 

the 7th July 

1925 the learned Subordinate .Judge re- 
corded an order to tho effect that on the 
day h-fore the plaintiff had applied for 
taking landed properties as sec irity or in 
the alternative for granting him 15 days 
time to furnish cash security and that on 
the day on wliich the said order was 
passed the plaintiff had offered certain 
landed propertioa as security. By this 
order the learned Subordinate Judge ad¬ 
journed tho matter to tho l7th Jiil^rig^-o 
for hearing. Thoreaf'er on tho 9th July 
1925, Defendant No. 1. who is the appof- 
lant before us, appears to have filed a 
petition for the stay of the apfiointment 
of the pla ntiff as Receiver and after¬ 
wards, on the application of both parties 
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v he case was adjourned sine die and no 
iurther order appears to have been passed 
in connexion with the appointment of 
the Receiver. 

The respondent relies upon certain 
decisions, the first one of which is the 
decision of this Court in the case of 
Upendra Nath Nad Chaudhuri v. Bhu- 
pendra Nath Naq Chaudhuri (1). That 
was a case in which the order had been 
passed by the Court below in these 
terms : 

I think the whole of tlxe property in suit wifi 
be better managed and the interest of all the par¬ 
ties will be better served if the property in suit 
be placed in the hands of a competent Receiver. 

It was against this order that an ap* 
}ieal was preferred to this Court and a 
preliminary objection as to the com¬ 
petency of this appeal was upheld, the 
learned Judges observing in their judg¬ 
ment that no final order had been passed 
appointing a Receiver in the case. The 
learned Jiidj^es went on to observe in 
their judgment that subsequent to the 
passing of the order from which an appeal 
had been lu-eferred the office of the Re¬ 
ceiver was offered to one Rash Behari 
Mandal who declined to accept the office, 
and thereafter the appointment of Rash 
Behari was cancelled and after that one 
Kakuleswar Bose was appointed Receiver. 
The learned Judges held that the order 
that was appealable was the order by 
which Nakuleswar was appointed Re¬ 
ceiver hut that no appeal had been pre¬ 
ferred from that order. 

The case is clearly distinguishable 
from the present one inasmuch as the 
order that had been appealed against in 
that case was simply one in which the 
learned Judge of the Court below had 
merely made certain observations as to 
the propriety of a competent Receiver 
being appointed and did not in fact ap¬ 
point any Receiver thereby. The next 
case relied on is that of the Bombay High 
Court in Narhadasankar v. Kevaldas 
Raghunath Das (2). The order against 
which an appeal was preferred in that 
■case ran in these words : 

I holcl that a proper person should be appoint¬ 
ed Receiver. The parties will be further heard 
on the point as to who should be appointed 
Receiver. 

It is quite clear that by this 
order no appointment of a Receiver 
had actually been made and the 

(1) [1910] 13 0. L. J. 157=9 I. C. 582. 

<2) [1915] 17 Bom. L. R. 510=29 I. C. 504. 


learned Judges of the Bombay High 
Court were of opinion that no appeal lay 
from that order. A decision of the Allaha¬ 
bad High Court has also been placed be¬ 
fore us. That is the decision in the case 
of Ramji v. Koman Das (3), That was a 
case where an appeal was preferred from 
an order which stated that the Court al" 
lowed an application for the appointment 
of a Receiver provisionally and by which 
the Court called upon all the parties to 
put in application showing their claims 
regarding the person or the power of the 
Receiver and as to other matters. That 
again was not an order which can be 
treated as an order appointing a Receiver 
which comes within the purview of 01. 
(a), sub-R. (l), R. 1 of O. 40 and it was 
held that no appeal lay from that order. 

These cases are authorities for the 
view that until a particular person has 
been appointed as Receiver, there is no 
effective order appointing a Receiver, and 
the mere expression of an opinion as to 
the propriety of an appointment of some 
person at a future date is not an order 
appointing a Receiver within the mean¬ 
ing of 0. 40, R. 1, sub-R. (1), Cl. (a) ; or 
to put in another way, that 

the law gives a right of appeal only against an 
order appointing a Receiver and not against an 
expression of the Court below of its intention to 
appoint. 

This, howevsr, is not the question for 
our consideration in the present case, for 
a particular person, namely, the plain¬ 
tiff, has been appointed by the learned. 
Judge in the present case. It may be 
observed that this view has been consis¬ 
tently maintained in the more recent 
decisions of this Court and the Allaha¬ 
bad High Court: vide Muhammad Askari 
V. Niskar Husain (4). There is, as far 
as I am aware, no decision of the Bombay 
High Court to the contrary. The Madras. 
High Court has adopted the contrary 
view in a Full Bench decision by a ma¬ 
jority in Palaniappa Chetty v. Palani* 
appa Chetty (5), and the Patna High 
Court has adopted that view in the case 
otGovindaRam v. Ganesh Ram {6) a,nd 
this contrary view seems to have been 
adopted by the Lahore High Court as 
well. 

(3) [1914] 13 A. L. J. 79=27 I. C. 646. 

(4) [1919] 42 All. 227=54 I. C. 520=18 4. L; 

J. 212. 

(5) [1916] 40 Mad. 18=5 L. W. 776=32 M. 

L. 3. 304=40 I. C. 185=(1917) M. W. N.' 

393. 

(6) A. I. R. 1922 Patna 577=1 Pat. 625. 
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Th6 D0xfc decision to which our atten- 
tion has been drawn is the case of Srini- 
<oas Prosad Singh v. Kesko Prosad Singh 
(7). In this case a gentleman Mr. S. P. 
■Sen Gupta was appointed Receiver to 
take possession of certain jewelleries, etc., 
and the order was that he was to furnish 
security for a certain amount. The 
Court after passing the said order passed 
another order directing the case to be 
put up for further orders on a subsequent 
^ate. This Court in dealing with the 
question as to whether an appeal lay 
|from the order appointing a Receiver 
Iwith a direction to furnish security held 
that if the appointment is conditional on 
the furnishing of security, the giving of 
security is a condition precedent and 
that there is no effective appointment till 
the security has been given. The learn¬ 
ed Judges were of opinion that so long 
as the security demanded was not fur¬ 
nished there was no appointment of the 
Receiver within the meaning of R. 1 of 
O. 40 and that it was only when the ap¬ 
pointment became an operative one by 
reason of the security demanded from the 
Receiver being furnished that an appeal 
would he from the order which finally 
approved of his appointment. This de¬ 
cision appears to have been followed in 
later decisions of this Court, namely in 
Appeal from Original Order No. m of 
1J21, decided on the 2nd April 1924 
^ Apart from authorities it seems to me 

om the provisions 

(a) of the 

‘^f^^thore are three stages in the 
matter of_the appointment of a Receiver, 
ihe first is the stage at which the Court 
pronounces its opinion as to the propriety 
of making the appointment of a Receiver ■ 
^e wcond IS the stage at which the ap¬ 
pointment IS made ; and the third is the 

when the security, if any 
rdered by the Court being furnished the 
P rson or persons appointed are put in 
possession of the property as Receiver or 
iieoeivers. Speaking for myself I am not 
prepared to hold that after an order has 
eenmade appointing a particular parson 
AS Receiver subject to his giving security, 
and'during the time that the security is 
not furnished the order made by the 
^urt, though it remains in abeyance in 
.® that the Receiver is not clothed 
with hig powers and duties as such, is 
the laaa » iii/il/»»ni order open to 
LWllJ 14 0. L. J. 499=ia i. C. 745. 
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appeal. With the greafce.sfc respect to the 
learned Judges who decided the case of 
Snntvas Prosad Singh y. Kesho Pm.sad 
bingh{7l lam not prepared to assent; 

to the view that in the case of an appeal 
from an order of this nature ‘ no appeal 
would lie till an appointment has been 
made, which but for the appeal is bound to 
130 operative.” I do not see that the Code 
in providing for a right of appeal, con' 
templates any distinction of this charac¬ 
ter. The view I take receives .support 
from a consideration of form 6 of App. E 
to the Code which, to my mind, shows 
that the judicial part of the order is over 
when such an order is passed and a right 
accrues to the person with the passing of 
the order which is embodied in the writ 
issued to him in that form. The author¬ 
ity of the decision m the case of - 
vas Prosad Singh v. Kesho Prosad Singh 
(7) in so far as this particular matter is 

concerned does not appear to have 

any of the other High 
learned Judge, who was 
in the case of Pa/An;!- 
Palaniapp i ChHty (.5) 
and wlio approved of this decision in 
other resj.octs against the view of ti.o 
majority, was also of opinion that the 
case had gone too far on this que.stion as 
to the tentative character of an order of 
this nature. 

The two cases of tliis Court, namely, 
the one oi Srinivas Prosad Singh y.Kosho 
Prosad Singh {ij and tlie unreportod de¬ 
cision of this Court to which I have re* 
feried, however, are not in any way dis¬ 
tinguishable from the present case ; and 
although personally I am not in agree¬ 
ment with tlie view.s taken in tho.so cases 
I am not at jirosent of opinion that it is 
necessary that there should ho a reference 
to a hull Boncli. I must therefore fol*. 
low the decisions aforesaid and hold that 
in the present case no ajipeal lies froml 
the order passed by the Subordinatol 
Judge on the 15th June 1925. 

The appeal inu.st he held to bo prema’ 
ture and must accordingly ho dismissed 
with costs. The hearing-fee is assessed 
at two gold mohurs. 

Greaves, J. —I agree. 

Appeal dismissed. 
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Full Bench 

Sanderson, C. J., and Chaiterjea, 
Rankin, Suiirawardy and Panton, JJ. 

Ilaridas Majumdar —Defendant—Ap* 
pellanfc. 

V. 

Golam MahiiuJdiii Faruqi —Plaintiff 
—Respondent. 

Pull Bench Reference No. 3 of 1925, 
Decided on 18th May 1926, made in Ap* 
peals No3 1174 and 1180of 1923, from the 
appellate decrees of the Spl., J„ Tippei*a, 
D/- 17th August 1922. 

s,** Practice—High Court— Reference to Full- 
Bench in recond appeal—Full Bench holding 
that point referred docs not arise—Case should 
le sent to referring Bench for decision. 

When the refere'ice is in a secoid appeal and 
the question, whicli has been referred to a Full 
Bench, is decided by the Full Bench, then the 
Full Be’ich, dispos.s of the second appeal. But 
when the Full Bench considers that the point 
which has been referred does i ot arise, the 
matter is referred to the Division Bench for dis¬ 
posal. [P 256 C 2] 

Atid Chandra Gupta and Bhagiralk 
Chand Das —for Appellant. 

Surendra Nath Guha —for Respondent. 

Sanderson. C. J. —This is a Refer¬ 
ence by two of my learned brothers in 
certain second appeals. 

The appeals were divided by the 
learned Jtidge^ into three groups, and it 
was the third group of appeals, to which 
the questions, which were referred, 
related. 

The questions were as follows; (i) 

whether a co'sharer collecting his own 
shares of the rent separately from the 
other co-sha»*er or co sharers is a joint 
landlord within the meaning of S. 188 of 
the Bengal Tenancy Act, and (ii) whether 
such a co-sharer is entitled to make an 
application under S. 105 of the Act. 

The proceedings were initiated by the 
landlord under S. 105 of Bengal Tenancy 
Act and it appears from the judgment of 
the Assistant Settlement Officer that it 
was an admitted fact that the shares of 
the entire tal k passed into the hands of 
the plaintiff’s predecessor gradually by 
sale. 

The judgment of the learned Special 
Judge of Tippera with regard to this 
point was as follows : 


The plaiutifi is sisteen annas proprietor of a 
patni tiluk in which the tenancies a^e sitnated' ' 
and claimed enhancement of rent under S. 30 
(b) and additional rent under S. 52. 

In another part of his judgment the 
learned Judge said as follows : 

I have observed that the plaiutif! is now six- 
teen an as proprietor but he has been so only 
since 1312 B. S. 

The learned vakil, who appeared for 
the respondent: drew our attention tc 
these passages in the two judgments and 
argued that the point involved in the two 
q e tions, which had been referred to 
the Full Bench, did not arise. 

In my judgment, as far as the present 
pro eedirigs are concerned, this Court is 
bound by the abovementioned findings as 
to the position of the respondent and it 
must therefore be taken that the respon¬ 
dent was nob a co*sharer but that he was 
the owner of the patni taluk to the 
extent of 16 annas. 

It appears that there must have been 
some misunderstanding, when lihe matter 
was before my learned brothers, constitu¬ 
ting the Division Bench, for I am of 
opinion that the questions which have 
be en refern d do not arise. 

When the reference is in a second axv 
peal and the question, which has been 
referred to the Full Bench, is decided by 
the Full Bench then the Full Bench 
disposes of the second appeal. But it 
appears to be the practice that when the 
Full Bench considers that the point 
which has been'referred does not arise, 
the matter is referred to the Division* 
Bench for disposal. 

For these reasons, in my judgment, 

• these appeals must be remanded to the 
Division Bench for disposal. 

Chatterjea, J. —I agree. 

Rankin, J. —I agree. 

Suhrawardy, J. —I agree. 

PantoA, J. —I agree. 

Appeals remanded^ 
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SUHRAWABDY AND DOVAL, JJ. 

Aseruddin —Accused—Appellant. 


V. 


Emperor—Opposite Party. 

Criminal Appeal Ko. 6 of 1926, Deci¬ 
ded on 17th May 1926. from the order of 

ISt-h Koveraber 
1925 ; and Criminal Eeference Ko. 5 and 

Appeal No. 510 of 1925, Decided on 8th 
October 1925. 

{a) Criminal P. C., S. 162~" 1 did not make 

ony ^a/«menJ/o /fte police" is not a statement 
contemplated bp S. It32. 

applicatio n of S. 162 there must be a 
jtetemeot which is capable of being recorded, and 
reduced to writing and, therefore, if a witness 

Sl?®* ..-x *“ statement to the 

police, it cannot be a statemeiit Uiidcr S. 162* 

[P* 258 C ij 

(6) Crit^nal P. C.. S. 297~Right of private 
defence set up-^missiem to state to jury ike law 

Vir%ti^^^^^ d«/enc« amounts to serious mis- 

of defence 

^ a person as bearing on the facts set up had not 

been clearly placed before the jury, and their at¬ 
tention was not directed to find as to whether the 
accused was, and. if so, how far, justified, in pre- 

ceW? ^^J^ryto himself, in attacking the de- 

Held : that the charge, as delivered by the 
Judge, contained senous misdirection i.ecessit-t- 
lug a retrial. fp c. l] 

Jr- stating to 

f m tLHUr ~ ^PVUcaU«. of 

^ 4 ^ Lk • a s - • A stite-nent to the 

police by the witness u ider S. Ibl th .t he knew 

occurrence is not a st .tement 
witmn the meauii.g of S. IGl, 'p. •2.')6, C. IJ 

Debendra i^arain Bkattachariee — for 

Appellant. 

Khundkat for the Crown. 

A In this case the accused 

convicted 

u’ Indian Penal Code on 

hurt grievous 

TlJh- ‘^^-ngerous weapon to one 

fhe^ secondly, for causing 

anH f offence upon one Aseruddin, 
fmn aeven years’ rigorous 

impriaonment on the Brst count, and to 

aJnn/ /if imprisonment on the 

reoUv' t/ to run concur- 

fbaftk lorthe pro-ecufcion is 

that there was some dispute with regard 

The com- 

Piainanb was in possession of the land, and 
M he was late in transplanting the crop, 
ho called in a number of friends and de’ 
1927 0/S8 A 84 
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pendeltFto help him in thimatter on the 
10th September 1925. On that date he 
went With a large nurnlier of men and 
started transplanting paddy. About three 
bighas of land lay to the west of a path 
and when the men came to that part the 
accused Bobu, with his brother Anarud- 
din and one Moji, came on to the land 
and protest edsaying that i t was liis. Eofeu 
out the strings of the foremo.-.t plough 
when EahimuJdin came and mended it 
and started ploughing a.ain. Botu 
giughc his pentaand threatened to strike 
Kalum.^ R.Urm seized Botu by the neck: 
Bot.i seized Kahim I,y the neck wdh his 
left hand and then taking the knife'into 
his right hand stabbed Eahim untd the 
latter fell down. Aseruddin se'zjd the 
knife, at which Botu struck him with the 
knife under the right armpit. On these 
facts the accused was charged under 
Ss. 301 and 326 of the Indian Penal Code 
The majority of the jury found him not 
guilty underS. SOlof the Indian Penal 
Oode and convicted him under S. 326 on 
the first count: and on the second charge 
by a majority of four, found him guilty 

under S. 326 for causing grievous hurt to 
Aseruddin, 

Two points have been taken on behalf 
of the appellant: (i) that some state¬ 
ments made by the defence witnesses to 
the police were admitted in violation of 

the provisions of S. 162 of the Criminal 

Procedure Code. With reference to this 
point, the facts are that two witnesses 
were examined on behalf of the accused, 
ihe first witness was Bibijan, who was 
set up by the accused the owner of the 
land h-om whom he had taken settlement 
ot It. In her evidence she stated : “The 
Sub-Inspector questioned me. I told him 
I knew " 0 thin«.” The second witness 
was bhantnila Sarkar who said : 

I deposed to the Sub-Ii.speclor. 1 shirted to 

nH w'V.i''? he said ho did 

not want that, so I did not tell him any m.re. 

With regard to the statement made bv 
the first witness it is not the accused’s 
case that she saw the occurrence, or that 
she knew anything about it. She merely 
told the police that she knew nothing 
about the occurrence. Even if this evi¬ 
dence is inadmissible, it does not in any 
way prejudice the accused. With regard 
to the statement made by the second wit¬ 
ness, his statement is fimiJarly innocu¬ 
ous. He said that he was not allowed 
by the Sub-Inspector to say what he 
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tended to say, find he denied that he said 
that he know nothing. 

The question which has been raised 
l^efore us is whether the statement made 
hefore the police, that the witness did 
not say anything to the police about the 
ncciirrence, is a statement within the 
meaning of S. 162 of tlic Criminal Pro¬ 
cedure Code. 

It we accejit the contention of the peti¬ 
tioner the result will ))0 that the absence 
of a statement will be equivalent to a 
statement. S. LG2 says that no statement 
made by any person to a police officer in 
the course of an investigation shall, if re¬ 
duced to writing, be signed by the per¬ 
son making it: nor shall any such state¬ 
ment or any record thereof be used for 
any purpose save as therein provided. 
For the application of this section there 
must be a statement which is capable of 
'being recorded and reduced to writing 
land, therefore, if a witness says : “ I did 
inot make any statement to the police, ” 
jit cannot be a statement under S. 162 of 
[the Criminal Procedure Code. The same 
view has recently been taken in the 
unreported case of Emperor v. Nagendra 
Nath alias Dadhiram Nath (Eeference 
No. 5, and Appeal No. 510 of 1925), deci¬ 
ded on the 8th October 1925, in which it 
is said : 

A question was put to oue of the defence wit¬ 
nesses as to whether he had made a certain 
statement to the police when he was examined 
under S. 161 of the Criminal Procedure Code. It 
is contended that, having regard to the provisions 
of S. 162 of the Criminal Procedure Code, the 
statement made to the police officer under S. 161 
could not be used for any purpose. But all that 
was put to the witness was whether he had made 
such a statemeut to the police, and his answer 
was that he did not remember. It is not proved 
that the statement was actuallj' made to the 
police, and the mere fact that a question was put 
to the witness asking him whether he had made 
a particular statement to the police did not 
vitiate the trial as it is not proved that such a 
statement was actually made to the police under 
S. 161 of the Criminal Procedure Code. 

It is, however, doubtful if a witness 
makes a statement to the police under 
S. 161 that he knew nothing about that 
occurrence is not a statement within the 
meaning of S. 161 of the Criminal Pro- 
Icedure Code. We need not pursue this 
matter further in the view that we have 
taken with regard to the second objection 
made on behalf of the accused. 

It is said that the learned Judge’s 
charge to the jury is defective inasmuch 
as he had not laid before the jury the 
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law with* regard to the right of private 
defence that arises in this case on the 
admitted and proved facts. We have 
said that the prosecution case was that 
the deceased Eahimuddin was the first 
to catch hold of the accused by the neck. 
There is no evidence before us as to how 
and with what force the attack was made 
by the deceased, and whether it was such 
as to raise an apprehension in the mind 
of the accused of grievous hurt. These 
are matters which should be considered 
by the jury. It is said that thereupon 
the accused brought out his knife and 
gave a few strokes with it to the de¬ 
ceased. The question that arises on these 
facts is whether the accused had any 
right of private defence, and if so, how far 
it extended. The learned Judge, in ex¬ 
plaining the law, referred to relevant 
sections, as it appears from his written 
charge, relating to the right of private 
defence. He made the following obser¬ 
vation : “If these facts are correct" 
(that the accused was defending his own 
property), 

then the prosecution patty were committing 
criminal trespass and the accused had a right 
to defend his property and, if attacked, his person, 
but he had no right to cause death unless you 
think that there was a reasonable apprehension 
that he would otherwise sufler death or grievous 
hurt. 

It may be stated here that the learned 
Judge was of opinion that the property 
was probably in the possession of the ac¬ 
cused. He did not, however, specifically 
put the case of defence of person based 
on the facts alleged by the prosecution 
before the jury. But this statement ot 
law, as appears from the charge which 
contains only the heads of what it really 
was orally delivered might have been 
sufficient. But the learned Judge, in the 
concluding portion of his charge, made 

the following observation : 

There is nothing to show that he was ever 
called on to defend his person before he killed 
R.ahimuddin and wounded Aseruddin. 

This, in our opinion, is a clear misstate' 
ment of facts. We have stated that the 
case for the prosecution was that it was 
the deceased who first caught hold of the 
accused by the neck; and the question 
whether the accused was justified in de* 
fending his person to the extent of caus¬ 
ing grievous hurt to the deceased was a 
question of fact which should have been 

left to the jury. The statement 
that there is nothing to show that he was etff 
called on to defend his person 
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IS also ineorrecfc from ano^er point of 

view. There is some evidence on the 
addnced by the accused. Whether 
It was sufficient for the purpose of prov¬ 
ing his case is a matter for the considera- 
tJon of the jury. It is, therefore, not 
coireet to say that there is nothing to 
«how that the accused had any occasion 
to exercise the right of private defence of 
person According to the prosecution 
•story the deceased caught the accused 
nrst by the neck, and according to the 
defence it was the deceased who actually 
gave the first blow. In this view we 
•cannot say how far the last sentence in 
the Judge’s charge to the jury influenced 
the jury in the verdict they returned, 
though the Judge wound up the charge 
by observing: 

question in this case would be whe¬ 
ther the accused exceeded the right of self-de- 
tcnce. 

The law, as bearing on the facts set up 
had not been clearly placed before the 
jury, and their attention was not direc¬ 
ted to find as to whether the accused 
was, and, if so, how far. justified in pre¬ 
venting injury to himself in attacking 

think 

that the charge, as delivered by the Judge 
contains serious misdirection and the 
conviction of, and the sentence passed on 
the accused should be set aside, and we 
direct that he be re-fcried according to 
law. The accused will remain in cus* 

tody until further orders of the .S.*ssions 
Judge. 
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G.13.J. 


lle-lria! ordered. 
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B. B Ghose and Cammiade. JJ. 


property from the mortgagor subsequent to the 

mortgage, who was not made a party to the 
mortgage suit but who has h.on ousted ^rom the 
po=:,ession of the mortgaged property bv the pur- 

”‘""■‘8^8'-' decre. is not 

entitled to recover possession oa the basis thnt 

is a trespasser. His 
redeem such purchaser • 4 

104 {/ . c.), Rel. on. [X> 2G0, C 1] 

:\fam7idra Nath goy—for Appellant. 

Jatindra Nath Sanyal —for Bespon- 
dents. 


C/iaitiZm Ku7idu —Plaintiff 


V. 


Tarak Chandra Basak and others— 

ii^dieDdants—Respondents. 

Decided on 
appellate decree 

1^4 January 


oa-riirc/tawr of part of 

party and cx.,ted in execution of Urtg^e 

it ^UclmeniL 

ne can only r^gem the execution purchater. 

A pDiohauT of a portion of the mortgaged 


i 


1 * ^ ’ tie This is an appeal bv the 

plaintiff ^yhlch arises out of a suit by 

the plaintiff for recovery of possession of 
certain lands. His case shortly stated 
may be summed up in this wav. In 1308 
B. S. Defendants Nos. 4 to 8 gave the 
land in dispute with other lands in 
usufructuary mortgage to the plaintiff’ 
for lo years, which was to remain in 
force till the end of 1322 B. S. In the 
year 1317 B. S. those defendants gave a 
second^mortgage of those lands to Defen¬ 
dant No. 3 who was their landlord. The 
mortgagors after the execution of the 
usufructury mortgage in favour of the 
plaintiff remained in pos.sossion of the 
property as lessees under the plaintiff. 
The mortgagors defaulted in payment of 
the rent due to the plaintiff who obtained 
soms rent decrees as against them. In 
the year 1321 B. S. the plaintifC pm- 
chased 4^ bighas out of the mortgaged 
lands in satisfaction of his rent decrees 
and for some outstanding rent due to him 
for the previous period. In 1320 B. S. 
Defendant No. 3 brought a suit on Jiis 
mortgage, but in tliat suit bo did nob 
implead the plaintiff as party defendant 
Defendant No. 3 obtained a mortgage 
decree and purchased the entire 9 bighas 
of land himself in execution of that 
decree. In the year 1328 Defendants 
1 and 2 dispossessed the plaintiff from 
the suit land, as Iesse:^s ot Defendant 
No. 3, Tlio jilaintiff now seeks to recover 
possession of the land on the ground that 
ho was not bound by the mortgage deereo 
or the sale thereunder and those defen¬ 
dants had no right to di^^jiossess him. 

In the Court of first instance the 
plaintiff was asked whether he was will¬ 
ing to redeem the Defendant No. 3. Ho 
declined to do so and it seems that in 
the lower apiiellato Court he also persisted 
in retaining that position. In this Court 
also the learned vakil for the appellant, 
who has argued his case very carefully| 
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has informed us that his client is not 
willing to redeem the Defendant No. 3. 
The trial Court made a decree which is 
somewhat diLticnlt bo understand. He 
made a decree in favour of the plaintiff 
directing tlie Deiondanb No. 3 to redeem 
the plainfil'f for what is said to be the 
unexpiced tei in of tlie usufructuary mort¬ 
gage. From that decree the plaintiff 
appealed and tlie defendants preferred 
cross-objections. The learned Subordi¬ 
nate Judge dismissed the appeal of the 
plaintiff and also the cross-ohjections and 
affirmed the decision of the Munsiff. The 
plaintiff appeals to this Court and the 
I)osition taken on his behalf is that he 
was entitled to the present possession of 
the property and having been wrongfully 
dispossessed by the principal defendants, 
he was entitled to be put into possession. 
The defendants have also advanced cross¬ 
objections against the decree of the Sub¬ 
ordinate Judge and their position is that 
the plaintiff had no subsisting right to 
recover possession and his suit should be 
dismissed. 

We have now to consider whether the 
plaintiff, who repudiates his liability to 
redeem the defendants, is entitled to 
recover possession on the strength of his 
purchase of the equity of redemp'-Jon in a 
portion of the property in the year 1321 
B. S. The plaintiff denied the validity 
or the bona tides of the mortgage under 
which Defendant No. 3 claimed. But it 
has been found by both the Courts below 
that the transaction is valid and binding 
on the parties to it. The question then 
u whether a purchaser of a portion of 
the mortgaged property from the mort¬ 
gagor subsequent to the mortgage, who 
was not made a party to the mortgage 
suit but who has been ousted from the 
possession of the mortgaged property by 
jthe purchaser in execution of the mort- 
Igage decree, is entitled to recover posses¬ 
sion on the basis that the execution 
purchaser is a trespasser. There has been 
some divergence of opinion in this Court 
on the question. The contention of the 
learned vakil for the appellant finds 
support in two cases : Grish v. Tswar{l) 
and Habihullah v. Jugdeo Singh (2). 
Those cases, however, are not in accor¬ 
dance with the previous decisions of this 
Court and have been doubted subse¬ 
quently- T he rases faking the contrary 

(1) Iib‘j8 i C. W. N. 45A 

(2) [1901] 6 0. L. J. 609. 


view are lit|®erous and many of them are 
referred to in the case of Kalu v. Abkoy 
Charan (3), in which the two cases men¬ 
tioned above were not followed. Certain 
other ca^es have been cited before us on 
babalf of the appellant, but those do not 
directly touch the question as in those 
cases the purchaser in execution of a 
mortgage decree obtained in the absence 
of a necessary party sued in ejectment 
the absent party who was in possession. 
It wa-i argued that the same reasoning on 
which those cases were decided may be 
applied to the present case. But the 
position of a person in possession whose 
right to redeem is subsisting and un¬ 
affected by a decree when sued in eject¬ 
ment as a trespasser by a mortgagee or » 
purchaser in execution of an imperfect 
decree, is not the same as that of the 
plaintiff in this case who sues in eject¬ 
ment. 

The general principle in such cases is 
that the absent party has a right to 
redeem, and to recover possession on 
redemption of the mortgage, but cannot 
sue in ejectment. The true principle is 
thus stated in Jones on Mortgages, 
S. 1395: 

When a party in interest other than the owner 
of the equity of redemption is not made a party 
to the bill, the foreclosure is not generally for 
this reason wholly void. It is effectual as 
against tho?e persons interested in the equity 
who are made parties. The sale vests the estate 
in the purchaser subject to redemption by the 
parson interested in it who was not made a party 
to the proceedings. His only remedy, however, 
is to redeem. He cannot maintain ejectment 
against the purchaser. He cannot have a sale 
8?b aside by intervening by petition in the fore¬ 
closure suit. His only right is the right of 
redemption. , 

This principle has been followed in 
various cases, and is also supported by 
the decision of the Privy Council in 
Ume$ v. Zahuf (4) where an absent party, 
who was the plaintiff in the suit, was 
given the right to redeem the purchaser 
in execution of a mortgage decree in 
which the plaintiff was not made a party 
although he had an interest in the equity 
of redemption. In our opinion, there* 
fore, the plaintiff is not entitled to get a 
decree in ejectment as against the defen* 
dants on the basis that he is not bound 
to redeem the mortgage of Defendant 
No. 3. As the plaintiff has not asked for 
redemption ard in fact he has taken the 

(S) A. 1. B. 1921 Cal. 157. 

(4) [1889] 18 Cal. 164=17 I. A. 201=5 San 
507 (P. C.). 
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attitude that he is nob boundl bo redeem 
the defendant, his suib for ejecbmenb 
must fail. 

With regard to the cross-objection it 
is difficnlfe to understand on what grotind 
£)efendant No. 3 was asked to redeem 
the plaintiff. The plaintiff’s prior mort¬ 
gage e^cpired by efflux of time in the year 
1322 B. S, The plaintiff was only en¬ 
titled to remain in possession of the 
bighas of the property by virtue 
of his purchase in 1321 B. S. of the 
interest of the mortgagor for the rents 
due to him and after 1322 B. S, he bad 
no other right in the land. The prin¬ 
cipal defendants took possession in 1328 
B. S. when there was no mortgage in 
favour of the plaintiff which was subsist¬ 
ing and which they were bound to 
redeem. The cross-objection must, there¬ 
fore, succeed. 

The result is that the plaintiff’s suit 
must be dismissed with costs in all the 
Courts. 

■G.B.J. Appeal diemissed : 

Cross-objection, allowed. 
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Ohotzner and Duval, JJ. 

Collector of Howrah and another —Com¬ 
plainants. 

V.: 

Santak Das and others —Accused. 

Oriminal Eeference No. 198 of 1926’ 
Decided on 30th September 1926, made 
by the Addl. S. J., Hooghly, on 27th 
July 1026. 

^ {a) Criminal P.C., S. Ut—Party, taldng 
pe$$etfion by ousting without physical force 

another in poMession without title, himselfdis- 

^ force within 2 months—He is en- 
Sitled to he restored to possession. 

mere onstar of people with no title to the 
land without using any physical violence and 
removing of things which had no right to be 
on the land oannot be'said to be an unlawful 
entry on the land, and if person so taking pos- 

J* dispossessed by force from the land 
Witmu a mouths of the order under sub-S. (2), 
he it entitled to be restored to possession. 

[P 262 C 1] 

(b) Criminal P. C., 8. 4SS—Eeference ask‘ 
sng to quash a part of the order under 8» 145 is 
riM proper, 

A reference asking to confirm a part of the 
PW|r under 8.145 and the rest il not in 

mperdorm. * CP 803 013 


i 


Narendra Kumar Bose and Haradhone 
Chatterjec—for 1st I’cirby, 

S itindra Nath Aluliherjee and Mritiin^ 
joy Chatterjee —for 2nd Parly. 

Duval, J. —In this mati^or the Addi¬ 
tional Sessions Judge of Hoogbly ha? 
made a reference in re?r©-!» of a proceed¬ 
ing under S. 145, Criminal P. C. It ap¬ 
pears that certain sanyasis some years 
ago planted'a banian tree on some land 
wl ich is now lea^^ed by the Government 
to the Howrah Amta Railwaj' CoiDj)any, 
In coni'.^e of time a pucca plinth was built 
round the tree and later on (it is said 
somewhat recently) further encroach¬ 
ments were made on this land by the 
Sanyasis by putting up a hogJa shed. 
On the 2.:rd September last the Chief En¬ 
gineer of the Howrah Railway Company 
accompanied by police in the absence of 
the Sanyasis removed the hogla sheds 
and their structures recently built and 
took possession of the land again. It 
does not appear that they disturbed the 
plinth, the banian tree or the idols 
standing on the plinth. On the 25bh 
the Sanyasis returned and with a crowd 
they proceeded to take possession again 
of the land on which the sheds stood 
before and other lands as well and put 
up a wall. This they were able to do 
by force and have since been in posses¬ 
sion. On the 20th November proceed¬ 
ings were instituted in respect of this 
larger area of land under S. 145 Crimi¬ 
nal P. C. The Magistrate who tried the 
case found that the Railway Company had 
been in possession within two months of 
the order ; that is to say, they had all 
along been in possession of some of the 
lands and had been in possession of the 
rest of the land taken over on the 23rd 
from them till the 25th September—the 
date on which the Sanyasis came and put 
up their new wall. He, therefore found 
that as they had been dispossessed with¬ 
in 2 months the Railway Company were 
entitled to have their possession declared 
under S. 145 Criminal P. C. This refer¬ 
ence is made by the learnud Judge on 
the ground that the possession taken on 
the 23rd September was forcible posses¬ 
sion. He, therefore, recommends that 
the order made in respect of S. 145 
shcnld be vacated in respect of so much 
of the land as was not freshly taken by 
the Sanyasis when they recovered pos¬ 
session on the 25th September. Now, as 
to what took place on the 23rd Septem- 
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her, it appears that in the al)Sence of the interfere ^^t\%ia7tagement of original endow- 
Sanyasis, Mr. Das the Railway lingineer, 


with the help of the police released the 
land and incorporated it in tlie other 
lands of the Company. It is clear that 
the Sanyasis had no title to this land 
at all and, tlierefore, it cannot be said 
that more ouster of people with no title 
to the land without using any physical 
violence and removing of things which 
had no right to be on the land can be 
said to be an unlawful entry on the land. 
It appears to us, therefore, that on the 
25th September, the Company were in 
lawful possession of the land. It is not 
'denied that after that the Sanyasis came 
in force and with the help of a large 
crowd put up a wall including within it 
land they had never claimed before. 
This they had absolutely no right to do. 
It was done within two months of the 
order and, therefore, the Magistx*ate was 
within his power in availing himself of 
the proviso (2) to S. 145. For this reason 
we cannot accept the reference. 

There is another point. The reference 
is nob in form. For it asks us not to 
quash an order under S. 145, Criminal P.C., 
but to confirm a part of the order and 
quash the rest. We know of no autho¬ 
rity for a reference in this form. The 
reference, therefore, will be discharged. 

Chotzner, J. —I agree. 

G.B.J. Reference not accepted. 
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Rankin, C. J., and C. C. Ghose. J. 

Brojendra Nath Seal and anothei — 
Defendants Nos. 1 and 2—Appellants. 

v. 

Lalit Mohan Seal and others —Plain¬ 
tiffs—Respondents. 

Appeal No. 23 of 1926, decided on 8th 
December 1926, from the original decree 
of Page J., D/- 13th August 1925. 

(n) Hindu Law—Religious endowment—Suit 
involving question of Deb Sheba—Idol is not 
necessary party in all cases. 

The broad proposition that in every case where 
questions of deb sheba arise the idol is a neces¬ 
sary party to be brought on the record is not 
correct; A. I. B. 1925 P. C. 139, Dist. 

[P. 204. C. 1] 

❖ (6) Hindu Law—Iteliglous endowment — 
Family idol—.Additional endowment — Donor 
can appoint Shehait in respect of additional 
endowment, hut such Shebait has no power to 


It is open to a person interested in the main¬ 
tenance and worship of family idols to create 
additional endowments for the benebt of such, 
idols. It is also open to such donors to lay down 
rules for the management of the subsequently 
endowed properties and to nominate the persona 
who should be the managers thereof. But such 
managers, although they may be described by 
the donor as Shebaits. do not become Shebaits’ 
of the family idols in the sense in which tha 
Shebaits nominated by the original founder are ; 
nor do they become entitled to interfere in tha. 
management of the originally endowed pro¬ 
perties. [P. 265, 0.1]: 

B. K. Ghosh and S. C. Mitter —for 
Appellants. 

11. D. Bose, S. K, Chakravarty, S. Maity 
and P. N. Mullick —for Respondents. 

C. C. Ghose, J. —This is an appeal 
against a judgment of my learned brother,. 
Mr. Justice Page delivered on the 13tb 
August 1925. 

The facts giving rise to this litigation 
may be shortly stated as folfows: 

One Gopal Chandra Seal who was a 
Hindu inhabitant of Calcutta, died some 
time in September 1911, leaving him. 
surviving his widow, Srimati Badam. 
Moni Dassi, and three sons, namely, the- 
plaintiff, Lalit Mohan Seal and the- 
defendant Dulal Chandra Seal and one 
Akhoy Kumar Seal, and after having, 
executed hi>i!a?t Will and testament on the- 
20th day of August 1910. Akhoy Kumar 
Seal died some time tbereaftet, leaving, 
him surviving his two Sons, the defen¬ 
dants Brojendra Nath Seal and Bana* 
mail Seal. Probate of the said Will Mras 
granted, on the 16th June 1916, to the 
defendants Brojendra Nath Seal and 
Banamali Seal, and subsequently on the 
lObh June 1922 grant of probate was 
also made to the defendant Kartick 
Chandra Seal, who is a son of the 
defendant Dulal Chandra Seal. Gopal 
Chandra Seal possessed various immo*^ 
vable properties, and in respect of some of 
his properties he had executed, among 
others, on the 22nd February 1897, a ■ 

deed of declaration of trust, and on the i 
9th August 1906, an indenture of gift..- J 
The deed of declaration of trust bearing 1 
date- the 22nd February 1897, related 
to Premises No. 6, Damzen’s Lane, and 
the settler declared that the said prem- ,^, 
ises should beheld by him upon trust 
to collect the rents, issues, profits thereof 
and to apply the same in paying the- 
rates, taxes and charges payable 
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respect; thereof, and in maintaining the 
same in proper repairs and thereafter in 
applying and expending l/3rd of such 
rents, issues and profits in and towards 
the performance of the daily worship of 
the settler's family idols during the 
months of Pous to Chaitra in every 
Bengali year, and l;'3rd of tlie residue 
for the periodical worship of the said 
idols during the said period, and to set 
apart the remaining l/3rd as a reserve 
fund for the daily or periodical worship 
of the said idols or for the improvement 
of the endowed property as the shebait 
for the time being should consider fit 
and proper. The settler went on to add 
as follows : 

I do further declare that I shall during my 
lifetime be the Shebait and managing trustee 
for the performance of the Shcva and the daily 
and periodical worship of the said idols and on 
my death my appointee or appointees, and in 
case of non-appointment, mv wife Sreemutty 
Badarn Money Dassi shall be the Shebait and 
managing trustee, and after her death my sons 
Lalit Mohun Seal, Akshoy Chunder Seal, Nil- 
money Seal, and Dulal ChunderSealjointlv 
and severally shall be Shebaits and managing 
trustees, and after them their appointees and in 
default of appointment their heirs shall be the 
bhebaits and managing trustees jointly and 
severally for the time being and the said here- 
u premises shall remain vested in 

the Shebait or Shebaits for the time being. 

By the said indenture of gift, dated i.he 
9th August 190fi, the said Gopal Chandra 
Seal made a gift of Premises No. 13, 
Tiretta Bazar Street, to his son Akhoy 
Kumar Seal. 

The present suit is brought by the 
plaintiff for construction of the deed of 
declaration of trust dated the 22nd 
February 1897, the indenture dated the 
9th August 1906, and the Will of the 
testator dated the 20th August 1910, 
and for a declaration of the rights of the 

various parties to the estate of the said 
Gopal Chandra Seal upon such construc- 
t^on, and for a scheme to be framed for 
slieba and periodical festivals 
of the family idols and for partition by 
metes and bounds of the estate of the 
testator. ^ The plaintiff’s contention in 
this suit is that upon a proper construc¬ 
tion of the deed of declaration of trust 

fu Will, and bearing in mind 

that the said idols were the family idols 
of the testator, who was not, however, 
the founder thereof, the rights of worship 
of suoh idols could not in any way be 
affected by the said testator by his Will. 
The plaintiff's farther contention is that 


Premises No. 6, Damzen’s Lane, were not 
made an absolute debutter property but 
that the same formed part of the estate 

of the testator, subject to a trust for 
spending a part of the rents, issues 
profits thereof for the worship of the 
said family idols. 

The defendants, Brojendra Nath Seal 
and Banamali Seal, it appears, conten- 
ded fcha^ under the provisions of the 
will of the testator they were entitled 
to be the present Shebaits of the idols. 
It IS unnecessary to refer to the conten¬ 
tions which were put forward by tile 
defendants Kartick Chandra Seal and 
Abinash Chandra Pal, because, as far 
as one can make out, they supported 
the case set up by the plaintiff, nor 
IS it necessary to refer to some of the 

other deeds executed by Gopal Chandra 
Seal in his lifetime in respect of some 
of his otlier properties because no ques¬ 
tion has been raised relating thereto. 

The real contest between the parties 
at the trial before my learned brother 
Mr. Justice Page was with reference to 
Premises No. 8, Damzon’s Lane, and 
No. Ill, Belliughatta Main Bead, refer¬ 
red to in the will of the testator, and 
No. 6, Damzen's Lane referred to in the 
deed of declaration of trust of the 22Dd 
February 1897 and also in the said will. 
Mr. Justice Page held that the two Pre' 
mises Nos. 8, Damzsn’s Lane and No. Ill, 
Belliaghatta Main Road, passed under 
the Will of the testator to the widow 
and to the heirs of the testator free 
from any charge thereon for the expenses 
of the worship of the family idols. As 
regards Promises No. 0, Damzen’s Lane, 
the learned Judge held that the same 
had been dedicated by way of absolute 
trust for religious purposes, but that the 
settlor was not entitled of Iiis own will 
to alter the existing line of shebaits of 
the family idols, of which he was as 
stated above not the founder. 

On behalf of the appellants, four con¬ 
tentions have been put forward before us: 

That Premises No. 8, D.imzeu's Lane, and 
No. Ill, Ballagh.-itta Main Rojxd, were clearly 
intended by the testator to be subject to a charge 
for the expensas of the worship of the family 
idols and that the testator did not intend that 
the said expenses should fall exclusively on G 
Damzen's Lane; ' ’ 

That the learned Judge was wroug in h'^lding' 
that the persons named in ths deed of tioclara- 
tion of tru.st of the ‘22nd February 1897, were 
not and could not be treated as Shebaits of the 
family idols; 
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Th it the lexrDv'd Judge was in error in direc¬ 
ting by his divee a p.ut.tion of thi properties 
bjlongiug t) the t.'^tito- in the ab-en^e of the 
Th.ikurs iro ii thi reeofd hiving rc'ird to the 
decision ol the Privv’ Coonjil in the ca^e of 
Prama'hi Nallt MniUck v. Pralyumna Kumar 
MuHick 1); an I 

Th it no p ircitna coul 1 have been directed in 
tho absence ho n ti\e reio d of p3:sons who h ive 
a right of residence unde * the terms of the will. 

It may ba convenient to dispose of the 
last two contentions. Thocaseof Mallick 
V. Miillick (1) turned upon ibsown peculiar 
facts and on the facts of that particular 
case it was held by their Lordships that 
it was in the interest of all concerned 
that the idol should appear by a disin¬ 
terested next friend to be appointed by 
the Court. In my opinion the case is no 
authority for the broad proposition that 
m every case where questions of Deb 
Sheba arise the idol is a necessary party 
to be brought on the record. 

As regards the last contention, the 
reference apparently is to the two 
ladies whose names are mentioned in the 
Will of the testator on page 10 of the 
paper-book. The rights of these ladies, 
whatever they are, have not been ques¬ 
tioned by anybody throughout this 
litigation and on the facts of this case I 
am unable to see why the decree for 
partition could not have been made by 
the learned Judge in the form in which 
it was made. It may also be observed 
that this point has nob been taken in the 
memorandum of appeal, neither was it 
taken in the pleadings nor urged before 
the learned Judge at the trial. 

As regard the first question indicated 
above the appellants contend that in 
respect of Premises No. 8, Damzen's Lane, 
and 111, Belliagbatta Main Boad, the 
intention of the testator was that the 
said two properties should devolve upon 
the widow upon certain trusts which 
include the payment of expenses of the 
worship of the family idols. Great stress 
has been laid by the appellants on the 
opening words in the Will and upon the 

following directions in the Will: 

Arid I further declare and give and bequeath 
the room in the family dwelling house, No. 8, 
Damzen's Lane adjoining to the room of the 
family idols to my grandson, Abinash Chunder 
Pal, ihe son of my deoeised daughter Sreemutty 
Hirimoni Dissi, to be used, enjoyed and occu¬ 
pied by him during his lifetime without dis- 
turbines and full right of egress and ingress for 
himself and his family without any molestation 
by any person or pei-sons dwelling in 
the said dwelling house and 1 hereby 


declare and • give ‘ind bequeath ' to my wife 

Sreemutty Btdim Moni Dussi the said dwelling- 

house No 8, Da'Tnzs'i’s Lane, save and except the 

portion given and beque thed to my grandson 

the said Abinash Chun ler F.>1 as hereinbefore 

meitioned and my garden land situate*on No. Ill 

Belliagbatta Main Roid and premises No. 6, 

Damzen's Lane, for her absolute-use and benefit 

during the term of her natural life with power 

te collect and reilize the re t', profits of thesvid 

premises for her support without any claim, 

demind or co trol of my sens. Lalit Mohan Seal 

Akshov Chunder Seal and Dulal Chunder Seal 
% 

a id to pav the expe <ses of the worship of the 
sai d family idols as provided in the debutter trust 
deed. 

It U argued that ifc was the clear 
intentioD of the testator that the widow 
was to enjoy the properties during her 
lifetime and that she was also to pay 
the expenses of the worship of the family 
idols as provided in the debutber trust 
d?ed by which the testator referred to 
the deed of declaration of trust of the 
22nd February 1897. 

The testator who was a cashier in a 
solictor’s office left a Will, the terms of 
which were in many ways contradictory 
and it is not easy to construe a Will of 
this description. He had in my opinion 
already by the deed of the 22nd February 
1897, dedicated by way of an absolute 
trust for religions purposes Premises 
No. 6. Damzen’s Lane. The reference to 
the said premises in the Will of the 
testator can only be explained on the 
theory that the testator was reiterating 
in the Will itself what he had already 
said in the deed of the 22nd February 
1897. Beading the Will as a whole and 
nob overlooking the opening words there* 
of the learned Judge’s finding that the 
two premises in question, namely, 8, 
Damzen’s Lane, and 111, Belliagbatta 
Main Boad, passed under the Will to the 
widow and the heirs of the testator free 
from any charge thereon for the expenses 
of the worship of the family idols is in 
my opinion clearly right. The matter, 
however, can be looked at from another 
point of view. Assuming that there was 
a charge on the said two premises for the 
expenses of the worship of the idols, such 
charge, bearing strictly in mind the 
words used by the testator could in my 
opinion operate only during the life-time 
of the widow. There are no words in 
the Will itself taking away the proper* 
ties from the heirs of the testator, nor 
are there any words indicative of the 
testator’s intention, if there was any, that 
even after the widow's death the expanses 
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of the worship of the idols should be de¬ 
frayed out of the rents, issues and profits 
of the said two properties. Therefore, 
as I read the Will, I am unable to deduce 
from the words used by the testator that 
he intended to make these two properties 
dehutter in the sense that the income 
thereof should be laid under contribution 
■for the expenses of the worship of the 
idols. This disposes of the first point 
raised by the appellants. 

As regards the second point, I am of 
opinion that the learned Judge was right 
in the view ho took that while it was 
open to Gopal Chandra Seal, who was a 
Shebait, bnt not the founder of certain 
ancestral idols, to endow property for the 
use and benefit of the said idols, he could 
not in any way alter the line of Shehaits 
as laid down by the founder of the idols 
nor affect in any way the disposition 
created by the original founder. The 
conflict of opinion noticed in the judg* 
njent of my learned brother, Mr. 
Justice Page, is in my opinion an ap¬ 
parent one. It is undoubtedly open to 
persons interested in the maintenance 
and worship of family idols to create 
additional endowments for the benefit of 
such idols. It is also undoubtedly open 
bo such donors to lay down rules for the 
management of the subsequently endowed 
properties and to nominate the persons 
who should be the managers thereof. 
But such managers, although they may 
be described by the donor as Shehaits, do 
not become shehaits of the family idols 
in the sense in which the shehaits nomi¬ 
nated by the original founder are nor do 
they become entitled to interfere in the 
management of the originally endowed 
properties. It is unnecessary to go 
through the cases on this point. Each 
-oase must depend upon its own facts, and 
as I read them, they can be reconciled if 
one keeps in mind the distinction referred 
to above. In my opinion there is no 
substance whatever in the second point 
urged by the appellants and this also 
must be negativ^. 

The result. therefore is that in my 
opinion this appeal should stand dis¬ 
missed with costs. 

Rankin, C. J .—I agree. 

J* Appeal diimiseed^ 
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SUHRAWARDY AND PaNTON, JJ. 

Nirmal Chandra Dc — Accused—Ap- 
p. ilant. 

V. 

King’Einperor —Opposite Party. 

f’riminal Appeal >o. 270 of 1925, De¬ 
cided on 29th July 1925, from an order 
of the Presy. Mag., Calcutta, D/-8th 
April 1925. 

(a) Venal Code, S. 120J3 — In ca^cs of con* 
piracif evidence generally available is that of 
police oyiccrs and therefore should be dealt with 
caution—Practice — Evidence. 

In cases of conspiracies it is clifficnlt for the 
prosecution to s-ecure outside and independent 
evidence. The prosecution has to depend upon 
evidence of people who are engjiged in detecting 
crimes of this sort. 3n a case like this therefore 
the evidence of such persons should be scruti¬ 
nized and received with a great deal of cau¬ 
tion. [P 26G. C 1] 

{b) Arms Act, S. 22— Scope, 

Section 22 deals with persons without licensee, 
dealing with licensed vendors or purchasers or 
with persons with licenses dealing w-ith un¬ 
licensed ve-dors or purchasers. [P 26G, C 2] 

sit (c) Penal Code. S. 120B—Arms Act, S. 19 (/) 
Agreement of parties mahes offence complete— 
Conspiracy to i^os^es'i firearm'.—Conspiracy in 
respect of particular firearms need not be 
proved. 

An odence under S. 120B consists in the con¬ 
spiracy without any reference to the subject- 
matter of the conspiracy. (P 266, C 2] 

It is true that the law dees not take notice 
of the intention or the state of mii.d of the 
offender and there must be some overt act lo 
give expression to that intention, but that overt 
act in a case of conspiracy under S. 120B con¬ 
sists in the agreemetit of the parties : Mulcahy 
V. The Queen, (L. It. 3 H.L. 306,1866), ltd. on. 

IP 266, C 2] 

The definition of conspiracy in S. 120B ex¬ 
cludes the agreemeut to commit an offence, from 
the category of such conspiracies, in which it 
is necessary that the agreement should be fol¬ 
lowed by some act. It is not therefore necessary 
in a case of conspiracy to possess firearms, tor 
the prosecution to specify in the charge or to 
prove that the accused conspired to possess any 
particular firearms : 42 Cal. 957, Bel. on. 

, , [P 267, 0 1] 

(d) Evidence Act, S. 30— Admission of guilt by 
an accused implicating a co-accused can be used 
against the latter. 

Obiter.—T!he statement made by an accused 
in Court implicating himself as well as his co- 
accused can be taken into account in consider¬ 
ing the giiilt of the latter. [P 267, C 2] 

Manindra Nath Banerjee — for Appel¬ 
lant. 

Khundkai — for the Grown. 

Judgment.' In this case the acem^ed 
Nirmal Chandra De alias H. K. Hoy 
been convicted under S. 19 (f) of tho 
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Arms Act read with Ss. 120B and 116, 
I. P . C., and sentenced to nine 
months’ rigorous imprisonment. The 
case for the prosecution, shortly put, is 
chat the Accused Nos. S and 4 (who is 
the present appellant) entered into a 
consjiiracy to possess hrearms and am¬ 
munition and negotiated with Accused 
No. 2, a Chinaman, for the purchase of 
some eight pistols and ammunition. There 
were several meetings between the second 
accused, and the third and the fourth 
accused hut the actual sale, for some 
reason or other,did not take place. Some 
portion of the price was advanced to the 
second accused but further negotiations 
broke off because either they could not 
come to terms or that the accused per¬ 
sons expected some people to come from 
outside and take delivery of the pistols 
but they did not come in time. The 
evidence in the case mainly consists of 
^police officers and spies. In a case like 
'this it is difficult for the prosecution 
ito secure outside and independent evi- 
jdence. Tlie prosecution has to depend 
jupon evidence of people who are engaged 
in detecting crimes of this sort. In a 
case like this therefore the evidence of 
Isuch Iversons should be scrutinized and 
received with a great deal of caution. 
We have gone through the evidence and 
have considered all the submissions made 
on behalf of the appellant by the learned 
vakil appearing for him, and we have 
come to the conclusion tliat, so far as evi¬ 
dence goes, it has to our satisfaction 
established the occurrence as related by 
the prosecution. 

The first objection taken to the con¬ 
viction is with regard to the insufficiency 
of evidence relating to identification. The 
two superior police officers engaged in 
this matter no doubt were unable to 
identify the accused because they were 
hiding themselves in a room from where 
the accused could not be seen. But the 
other evidence on the record satisfac¬ 
torily establishes the identity of the ac¬ 
cused. In this connexion the statement 
of the accused must also be taken into 
consideration. The occurrence took place 
in a house in Bow Street and he admits 
that on the day of occurrence he was 
taken by the other accused who, accord¬ 
ing to him, asked him to wait within 
the square near the house and himself 
went inside the house. The presence of 
the accused near the place of occurrence 
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and at about the time at which the oc¬ 
currence took place is particularly ad¬ 
mitted. 

It is next argued that the conv'iction 
ought to have been under S. 22 of the 
Arms Act and not under S. 19 (f). That 
section says that whoever knowingly 
purchases any arms, etc., etc., or delivers 
any arms, etc., etc., etc., into the posses¬ 
sion of any person without previously as¬ 
certaining, etc., etc., The learned Chief 
Presidency Magistrate is right inlhis view 
that this section deals with persons with¬ 
out licenses dealing with licensed ven¬ 
dors or purchasers or with persons with 
licenses dealing with unlicensed vendors 
or purchasers. It is therefore not appli-, 
cable to the present case. 

The real question that arises in this 
case and requires consideration is whe¬ 
ther on the facts found by the learned 
Magistrate an offence under S. 19 (f) 
read with S. I20B, I. P. C., has been 
made out. The facts found are that the 
accused with another person (Accused 
No. 3) went to a place and met the 
second accused for the purpose of pur¬ 
chasing from him arms and ammunition. 
The arms and ammunition were not pro¬ 
duced at any of the meetings and there 
is no evidence on the record that the 
second accused possessed those arms and 
ammunition at the time when negotia-: 
lions were taking place between the 
parties. On these facts it is argued that 
the offence of conspiring to possess fire¬ 
arms has not been made out. It is con-' 
tended that there must be some definite' 
property about which the parties were 
negotiating or which they had conspired; 
to possess. This in our judgment is not 
the correct view of the law. An offence 
under S. I20B consists in the conspiracy 
without any reference to the subject*, 
matter of the conspiracy. 

Criminal conspiracy consists in the 
agreement of two or more persons to 
commit an offence punishable by law. 

It is undoubtedly true that the law does 
not take notice of the intention or the 
state of mind of the offender and there 
must be some overt act to give expres¬ 
sion to that intention. It was observed 
in the case of Mnlcahy v. The Queen (1) 
by Willes, J., as follows : 

A conspiracy consists not merely in the in¬ 
tention of two or more, but in the agreement of 
two or more to do an unlawful act by unlawful- 

(1) Cl8^rHrLr306=l C. L. 13. " 




means. So long as sucli a desfga rUts m inten¬ 
tion only, it is nob indictable, when two agree 
to carry it into effect, the very plot is an act in 
Itself, and the act of each of the parties, promise 
against promise, actus contractum, capable of 
being enforced, if lawful, punishable if for a 
criminal object or for the use of criminal means 

This dictum has been accepted as good 
law. The overt act. therefore, in a case 
of conspiracy consists in the agreement 
of the parties and this is the view \Yhich 
has been adopted by the Indian Legis¬ 
lature in the definition of “ conspiracy” 
as given in S. 120A I. P. C.. in which 
the proviso says that : 
no agreement except an agreement to commit 

an oBence shall amount to a criminal conspiracy 
unless some act besides the agreement is done 
by one or more parties to such agreement in 
pursuance thereof. 

This definition excludes the agreement 
to commit an offence from the category 
of such conspiracies in which it is neces¬ 
sary that the agreement should be fol¬ 
lowed by some act. 

This view was taken also in tlie case 
01 A'mrita Lai Ha.tra v. Kiw/^Kmperor 
(2), where the accused was charged with 
conspiracy to possess explosive substances 
under S. 120B T. P, C.. and S. 4 of 
the Explosive Substances Act (6 of 
1908). It was there, as here, argued that 
the explosive substances not being in 
existence, the charge was bad. Their 
Lordships after an exhaustive considera¬ 
tion of the authorities observed that 
where the illegal act cliarged under 
S. 120B is the unlawful and malicious 
possession of explosive substances, it is 
not essential to specify in the chiigo the 
explosive substance which the accused 
have conspired to have in their posses¬ 
sion or under their control ; and that a 
person may be guilty of criminal con¬ 
spiracy even though the illegal act, 
which he has agreed to do, has not been 
done, for the crime of conspiracy” con¬ 
sists only in the agreement or confede¬ 
racy to do an illegal act by legal means 
or a legal act by illegal means. The 
third and the fourth accused having, ac¬ 
cording to the finding of the Magistrate, 
conspired to possess firearms, it is not 
necOTsary for the prosecution to specify 
m the charge or to prove that th^ con¬ 
spired to possess any particular firearms, 
•this objection, therefore, is overruled. 

It 18 contended next that the learned 

M^is^te was wrong in taking into con- 

W [W16] 42 Oal. 967^19 0. W. N. C70 = 29 
L 0. 01S»21 0. L. J. 88JU 
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sideration the statement of the second 
accused which was an admission of his 
guilt implicating tlu; present appellant. 
It does not appear from a perusal of the 
learned Magistrate's judgment that he 
has placed reliance upon the statement 
made by the second accused because 
though it was a confession of his guilt 
lie refused to accept it and proceeded 
with the trial against that accused also : 
and in his finding against the pre^^ent ap¬ 
pellant he has nowhere relied upon the: 
statement of the second accused. Besides, 
we are not convinced that tiie statement! 
made by the second accused in Ccurtj 
implicating himself as well as the other! 
accused eonld nob be taken into acccuntf 
in considering the guilt of the latter, 

We have been asked by the learned 
vakil for the appellant to treat the ap¬ 
pellant under S. 002, Criminal .V. C., as- 
this was his first offence and lie is said 
to belong to a respectable family. Under 
other circumstances we would have beer, 
induced to extend the provisions of 
S. 5G2 to the accused in considerabiou 
of the fact that ho belongs to a respectable 
family and that he is a law student : hut 
considering the nature of the crime we 
are nob disposed to do so. Jt is a very 
serious offence for a citizen to posses;-; 
firearms without a license. The very 
act itself may not be very serious but it 
may lead to serious consequences. 

We are lastly pressed to consider the 
sentence passed on the accused. Tlio 
maximum punishment under the section 
IS three year.s’ rigorous imprisonment : 
and as the offence was not complete the 
learned Magistrate nas in view of 8. IIG, 

I. P. C., sentenced the accused tc 
ono-fourfch of the maximum punishment, 
namely, nine months. We have given* 
our best consideration to the facts of this 
case and we do not think that it is x 
proper case in which wo should interfenj 
with the sentence. The accused was 
trying to get hold of 8 pistols with am¬ 
munition for some tnofussii party. He 
has not succeeded in his attempt : and 
we do nob know how the weapons wore 
intended to ho used. 

The appeal is accordingly dismissed. 


Cj«13. J« 
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B. B. Gmose an'd Cam^hade -11 

L‘'khi Nath Bern, and o//^ers—Djfen- 

danfcs—Appellants. 

% 

N fhafhnip Chandra Nandi and thers 
' BlaintitTs—Respo dents. 

Appeal No. 10S4 ol 1024. Decided on 
13th July 1926, from Mie appella'e de¬ 
cree of the Addl. Di t. J., Mid capore, 
D/- 22Dd September 102d. 

(c) Record of rights — Par/i/challenging cor¬ 
rectness must show that it is incorrect — Proceed¬ 
ings of revenue authorities before final publica¬ 
tion arc not admissible. 

^ It is for tha person who choll^>nges an entry 
3n the reoord-of-rights to show tb.\t it is in- 
corr.;ct. 

° the.record of-rjghts has once been finally 
published, it cannot be attacked on tho ground 
thiit Certain procedure adopted by the revenue 
authorities in arriving nt the final conclusion 
does not support the entry as finally published. 
The party challenging the record must adduce 
in evidsn Te, in order to rebut tho presumotion, 
mittirs other thin what happened during the 
proceedings prior to the final publication before 
the revenue o;5 :er. [P. 2G9, C. 1] 

(6) Bengal Tenancy Act. Ss. 23 and 173 (3) 
ih)— Cutting frees is using land within S. 23— 
Occupancy raiyat stipulating not to cut trees— 
Stipulation, is not binding—Tenant covenant¬ 
ing not to appropriate trees is bound by the 
covenant irrespective of any custom —Bengal 
Tenancy Act. Ss. 178 (3) (6) and 23. 

One of tho uses of tho land uudor S. 23 is to 
cut down trees. If an occunancy raiyat cove¬ 
nants that he will not be entitled to cut down 
trees, where there is no custom to the contrary, 
that contract will not take away his right to out 
down trees. It is otherwise with regard to the 
right of appropriating trees. If any tenant has 
covenanted not to appropriate any trees, he 
would be bound by that covenant even if there 
os a custom that the tenants on the locality are 
entitled to appropriate trees. 

CP. 269. C. 2, P. 270, 0. 1] 

(c) Custom — Landlord and tenant—KahuUyats 
hy tenants covenanting not to cut trees — Kabuli- 
yats do not prove custom that tenants are not 
entitled to cut trees. 

Where kabuliyats esocuted by tenants simply 
contain a covenant by the tenant not to out 
or appropriate trees, that covenant does not 
amount to evidence of any custom. [P. 269, 0. 2j 

Amarendra Nxth Bose, Amu Chandra 
Bose and Jati Nath Ohose —for Appel¬ 
lants. 

Sarat Chandra Roy Chowdhiiry, Ap- 
urha Charan Makherjee and Rama Pro- 
sad Makherjee —for Respondents. 

Judgment.—This is an appeal on behalf 
of the defendants. The suit was bro ight 
by the plaintidi against the defendants 
who were sued under O. 1, R. 8, Civil P. 


Motiza Balpai Bamanbarh. The suit was 
for a declaration that the defendants had 
no right to cut down or to appropriate 
trees on their holdings. A further 
declaration was asked for to the efifect 
that the plaintiffs as landlords bad the 
right to cub down and appropriate trees 
on the holdings of the tenants of the 
mouza. The racord-of rights is in favour 
of the defendants and the plaintiffs 
therefore prayed that it aho-dd be de¬ 
clared that the record-of-rights was 
incorrect. 

The trial Court made a decree to this 
effect that the tenants of Balpai Baman¬ 
barh bad no right to cut and appro¬ 
priate trees on their jobe without the 
consent of the plaintiffs landlords and 
that the record-of-rights was incorrect. 
The tenants appealed against that deci¬ 
sion and the Additional District Judge 
has varied the decree of the Munsif and 
he declared : 

that tbs defjidants have got no right to the 
trees a id they cannot cut and appropriate the 
Sima exc’pt oi raarrii^a oooisioas on pay¬ 
ment of Re. 1-4-0 for each tree and except for 
crematio 1 without payment of price but with 
the landlords' (plaintiffs’) p-r nission subse¬ 
quently obtained and except cutting and ap-, 
propriating branches of trees for fuel purpose. 
Thit the plaintiffs have got right to the trees 
subject to those aforesaid restrictions and that 
settleme it record is declar'ed erroneous. 

The defendants appealed against that 
decree to this Court. 

A preliminary objection has been taken 
that the appeal is not properly consti¬ 
tuted as pro forma Defendant No. 2li 
who was one of the landlords has not 
been properly impleaded in the appeal 
and the appeal was dismissed as against 
him. We do not think that the Defen¬ 
dant was one of the necessary parties to 
the appeal. He was one of the landlords 
who did not join with the plaintiffs be¬ 
cause he bad interest in several jotes and 
his interest was adverse to the claim of 
the co-sharer landlords. Thereupon he 
was made a pro forma defendant. As he 
made no claim and no decree was passed 
in his favour he was nob a necessary party 
in the appeal which was brought by the 
tenants-defendanbs against the plaintiffs- 
landlords. 

The main question that has been urgei 
on behalf of tha appellants may ha stated, 
shortly thus: That the Additional 
District Judge has erroneously refused 

to give offset to th© presumption of the 
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cSrrectnoss of the recftJy^ilJitgMfhich 
the law raises under S. 103 B, aub-S. (3) 
of the Bengal Tenancy Act ; secondly, 
that the learned Judge has used certain 
kabuliyats executed by different tenants 
for the purpose of using them as estab¬ 
lishing a custom as alleged by the plain¬ 
tiffs thirdly, that the Additional 
District Judge has wrongly refused to 
take into 'consideration judgments pro¬ 
duced as evidence by the defendants in 
their favour on the gronnd that they did 
not appertain to the mouza in question 
whereas he has taken similar judgments 
with regard to different mouzas into con- 
deration in order to support the plain¬ 
tiff’s claim ; and lastly, it is said that 
there is no finding that the plaintiffs 
have by custom the right to cut down 
trees on the holdings of the tenants. It 
has also been urged that the kabuliyats 
which the plaintiffs have filed cannot 
be relied on by the plaintiffs as being in 
contravention of S. 178 (3) (b) of the 
Bengal Tenancy Act. 

With regard to the record-of-rights the 
Additional District Judge states that the 
plaintiffs challenged the entry a) in¬ 
correct, the defendants must thereupon 
show that the record-of-rights is based 
on a sound basis. This statement is ob¬ 
viously erroneous. It is for the person 
who challenges an entry in the record-of- 
rights to show that it is incorrect. 

The next thing that the learned Judge 
has done is to take into evidence a deci¬ 
sion of the attesting officer which was 
arrived at before the final publication of 
the record-of-rights in order to consider 
the question whether the record-of- 
rights is erroneous or not. This also in 
our judgment is wrong. When the 
record'of*rights has once been finally 
published it cannot be attacked on the 
ground that certain procedure adopted 
by the revenue authorities in arriving 
at the final conclusion does not support 
the entry as finally published. If the 
party aggieved by that entry takes ob¬ 
jection under the provisions of S. 105 or 
8. 106 they might be considered by the 
Bevenue officer. But when a reeord-of 
rights is challenged in a civil Court the 
party challenging this record must 
adduce in evidence, in order to rebut the 
presumption, matters other than what 
happened during the proceedings prior 
to the final publication before the rev- 
edQe officer. It is well known that tho 
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settlement authorities may come to cer¬ 
tain conclusions at ons time of the pro¬ 
ceeding which they may modify during 
tho course of the preparation of the re¬ 
cord. But the record which is finally 
published is that with which tho civil 
Court is concerned. The learned Judge 
does not refer to any other evidence on 
which he could hol'd that the presump¬ 
tion of the correctness of the record-of- 
rights has bain rebutted. On the oM;er 
hand, he has held that no presumj»'.ion 

can bo made under it, which is again 
wrong. 

The next point is with regard to the 
kabuliyats. These kabuliyats might be 
evidence as to the existence of the 
custom of the defendants’ appropriating 
the trees or of the landlords’ cutting 
down the trees if there had been any 
mention of such custom in these kabuli¬ 
yats. Some of them, it is said, do not 
contain any reference to the custom as 
claimed by the plaintiffs. If there were 
such reference to any custom they might 
be admissible as evidence if they could 
otherwise be admissible under the law as 
to existence or non-existence of the 
custom pleaded. But if they simply 
contain a covenant by the tenant not to 
cut or appropriate trees that covenant 
does not amount to evidence of any 
custom. The parties to the kabuliyat 
may be bound by the terms of it, but it 
would nob be of any effect as regards a 
third party. Here we may observe, with 
reference to the argument based on 
S. 178 (3) (b) of the Bengal Tenancy Act 
that the Additional District Judge does 
not seem to have been right with regard 
to his reading of S. 23 of the Bengal 
Tenancy Act. Section 178 (b) provides 
that 

nothiog in any contract shall take away or 
limit the rights of an occupancy raiyat to uso 
land as provided by S. 23. 

The learned Additional District Judge 
holds that it does nob refer to the ques¬ 
tion of cutting down trees. We are un¬ 
able to accept his view. One of the uses 
of the land is to cut down trees and the 
last sentence of S. 23 provides that if 
there is a local custom to the contrary 
tlie raiyat shall not be entitled to cut 
down trees. S. 178 (o) (b) refers to tbe 
use of the land. If an occupancy laiyal 
covenants that he will nob be entitled to 
cut down trees, where there is no 
custom to the contrary, that contract 
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iwilJ jiofc take away bis‘right to cut down 
trees. It is otherwise with regard to the 
jright of Eippropriating trees. If there is 
a custom that raiyats can appropriate 
trees on their holdings, S. 178 (3) (1)) is no 
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bar to the raiyats entering into a coven¬ 
ant with the landlords that he would 
)iot appHipriato trees cut down. That is 
the only effect which can lie given to the 
kabuliyats of the tenants. Our conclu¬ 
sion therefore is that if any tenant has 
covenanted not to aiipropriate any trees 
he would be bound by that covenant 
even if there be a custom that the 
tenants on the locality are entitled to 
appropriate trees. 

The third point is as regards the rejec¬ 
tion of the judgments tiled by the defen¬ 
dants. This cannot also be supported. 
If the judgments tiled by the plaintiffs 
be taken as evidence of the custom the 
judgments filed by the defendants to dis¬ 
prove any such custom may also be ac¬ 
cepted and the question must be decided 
upon the entire evidence. 

With regard to the fourth point we do 
not find that any conclusion has been 
arrived at by the Additional District 
Judge. The plaintiffs asked for a declara¬ 
tion that they had the right to cut down 
trees as will appear from the recital of 
the plaintiffs’ claim in the first paragraph 
of the judgment. This matter must also 
be enquired into. The declarations that 
were given to the plaintiffs were neither 
asked forby the plaintiffs nor by the de¬ 
fendants. Some of the deciai'ations seemed 
to be so vague that they would not be 
workable, e. g., on marriage occasions the 
defendants would be entitled to cut 
down trees on payment .of Re. 1-4-0 for 
each tfee. What sort of tree it is nob 
mentioned, nor is it mentioned whether 
they are entitled to cut down trees for 
timber or for fuel. It is unnecessary to 
criticize in detail the declarations made 
by the Additional District Judge. 

We, therefore, set aside his judgment 
and decree and send back the appeal for 
being re-heard on all the questions that 
have been stated in our judgment, 

Costs of this hearing w-*!!! abide the 


v. 

B. Beattie Sc Co, —Defendants, 
Original Civil Suit No. 2817 of 1923, 
Decided on 19th May 1924. 

Sr (a) Assignfnent—Rent paid in advance to 
landlord who had assigned—The assignee is not 
bound by such payment. 

Where rent is paid in advance to the landlord, 
but on the dates when the rent becomes payable, 
the landlords, having assigned the reversions 
had rendered themselves incapable of giving a 
valid release of the same, or a valid discharge for 
the sums so paid as rent, payment of rent to 
them was not payment of rent to persons entitled 
to receive it, and such payments would afford 
no defence to a claim for payment of the rent by 
the person to whom the reversion had been 
transferred. Such payment cannot therefore be 
regarded as having been made as rent at all. 

[P 272 C 2] 

❖ (b) Assignment—Property in possession of 
tenant—Assignee is bound to enquire from tenant 
as to extent of his rights in the premises. 

In cases where the proprietary title to premises 
in the occupation of a tenant is assigned, it is 
incumbent upon the assignee to make enquiries 
of the tenant as to the extent of his rights and 
interest in the premises. If the tenant in 
answer to such an enquiry represents his rights 
in the premises to be other than those which he 
possesses, in a case where the assignee has accep* 
ted the assignment in reliance upon such a 
representation he will thereafter be precluded as 
against the assignee from asserting his rights to 
be other than those which he has stated. But 
assuming that a correct answer is received, or 
that no enquiry is made by the assignee, in 
either case, the assignment will be subject to the 
tenant’s rights and interests in the premises. 

[ P273 0 21 

:{« (c) Assignment — Mortgage—Mortgagee privy 
to collateral agreement between mortgagor and 
tenant—Assignee of mortgagee's interest is bound. 

If a mortgagee is privy to and has sanctioned 
a collateral agreement between the mortgagor 
and the tenant, a subsequent assignee of the 
mortgagee’s interest is not to be permitted to 
assert that his interest in the premises is not 
aSected by the agreement, because the agree* 
ment was entered into at a date subsequent to 
that on which the mortgage was executed. 

[P 273 C 2] 

Judgment.—This case raises an im¬ 
portant question as to the rights of a 
mortgagee of premises which at the time 
when the mortgage was executed were 
in the occupation of a tenant of the 


final result. 


mortgagor. The material facts are as 


G.B.J. Case remanded. 



4 


follows : 

In 1907 two persons by name Hyam 
and Jones, who at that time were the 
owners of the premises in suit, No. 3-1’ 
Mangoe Lane, let a portion thereof to 
the defendants as monthly tenants at the 
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July 1914 Hyam and Jones mortgaged 
certain premises, including the premissa 
in suit to M. A. Sassoon and others. On 
the 13th January 1917 the mortgagees 
filed a mortgage suit against Hyam and 
Jones for an order for the sale of the 
mortgaged premises. On the 16th March 
1917 M. A. Sassoon, one of the mort¬ 
gagees, was appointed receiver of the 
said premises by order of the Court. On 
the 17fch July 1917 a preliminary decree 
for sale was passed. 

Now, Hyam was accustomed to 
make out the defendant’s rent bills, 
and to obtain the rent up till the 
time when the appointment of the Re¬ 
ceiver was made, and thereafter until 
the date of the agreement to which I am 
about to refer, the course adopted for 
the purpose of collecting the rent was 
that Hyam made out the rent bills and 
endorsed them to Sassoon and the money 
was collected by Sassoon's peon. In 
1920 the premises in suit were in need 
of repair, and on the 7th June 1920 
an agreement was entered into bet¬ 
ween Hyam and Jones on the one hand 
and the defendants on the other whereby 
the defendants advanced to Hyam and 
Jones Rs. 7.800 on that date, Rs. 1,500 on 
October 1920, and Rs. 2,500 on 
the 29fch December 1920 in order to 
provide funds for the repair and improve¬ 
ment of the premises while Hyam and 
Jones on their part undertook to expend 
the money advanced on repairs, and to 
treat the sums so paid as rent paid in 
advance. It was further agreed that 
after the work of repair and improve¬ 
ment had been carried out the rent 
payable should be increased to Rs. 200 

After the 7th June 1920 no further rent 

out or rent collected. I 

fwlu made, and 

that the above statement of facts correctly 

epresents the arrangement which was 
, and what took place in respect there 

Further, although the defendants 
were not aware that the mortgage to 

ambeen executed, I 
am satisBed on the evidence that the 
mortgagees were fully apprised of the 
nature of the agreement of the 7th of 

adduced before me I draw the inference 
Jr?® mortgagees gave their sanction 
to It. . I ajn invited by the plaintiffs to 
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come to a conclusion from the evidence 
that the mortgagees neither knew nor 
approved of this agreement, but, in my 
opinion, the natural and reasonable in¬ 
ference to be drawn is to the contrary 
effect. Sassoon was not only a mort¬ 
gagee, but the receiver of the rents and 
profits derived from the mortgaged pre¬ 
mises. I am at a loss to understand 
when Sassoon after the 7th June 1920 
found that the rent was no longer bein'-' 
paid monthly as heretofore or at all why 
he did not protest and demand payment of 
the rent unless he was aware and ap¬ 
proved of the agreement between Hyant 
and Jones and the defendants. In my 
opinion, the true view is that the Sassoon 
mortgagees fully understood, and were 
privy to, this agreement. In July 1921 
Hyam and Jones were minded to pay off 
the Sassoon mortgage and on the 12th 
July 1921 they granted a mortgage of the 
said premises to the plaintiffs for six 
lakhs, and interest thereon at 12 per 
cent. On the same day with the pro¬ 
ceeds which resulted from the e.xecufcion 
of the plaintiffs’ mortgage Hyam and 
Jones (as appears from the petition of 
the Sassoon mortgagees dated 22nd Feb¬ 
ruary 1922} paid to the Solicitors for 
the said mortgagees a sum of Rupees 
6,92,093 whichadmittedly was accepted by 
Messrs. Morgan A Co., their attorneys, in 
full satisfaction of the Sassoon mortga¬ 
gee’s claim for principal and interest due 
under the decree passed in the mortgage 
suit. Thereupon Morgan A- Co., gave to 
Hyam and Jones a receipt in the follow¬ 
ing terras : 

Suit No. 270-16 

M. A. SASSOON V. J. I. J. HYAM. 

Received from Messrs. Ilyara and Jones 
a cheque for Rs. 7,02,000 only, viz., 
Rs. 6,92,00.3-3 in full satisfaction of tho 
plaintiff’s claim for principal and interest 
due under the decree herein and 
Bs. 9,906-13-2-0 on account of tlie costs of 
the suit. We undertake to refund excess, 
if any. on adjustojent of the costs of his 
suit. (Stamped with a one-anna stamp 
and dated 12th July 1921}. 

On completion of the tran.saction tlio 
title-deeds were lianded to Hyam and 
Jones’ Solicitors. Subsequently it 
transpired, according to tho computa¬ 
tion made by Morgan & Co., that tho 
claim of theSassoon mortgagees by mistake 
had been underestimated to the extent 
of Rs. 25,779-8-3 and on the 2nd March 
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1922 fclie said mortgagess applied by dants. The question• therefore, \i^ch^ 
petition to the Court for an order for have to determine is whether or not tho- 


the sale of the mortgaged premises for agreement of 7th June 1920 is valid and 
recovery of the amount alleged still to binding upon the plaintiffs. The plain- 
be outstanding in respect of the sum tiffs contend that if the payments made 
due under the said mortgage-decree. An by the defendants in June, October and 


order for sale was made, and pursuant 
thereto, on tlie 2-ith March 192a, at an 
auction ^ale heUl by the Registrar of the 
High Court, the plaintiH purchased the 
mortgaged ])reijii'es including the pre' 
mises in suit for Its. l.OO.OOU subject to 
the mortgage dated I'Jlli July 1921 in 
favour of the plaintilfs (see condition of 


December 1920 are to be treated as pay" 
ments of rent in advance the payment of 
rent to a mortgagor, before it has accrued 
due, does not bar the claim of a mort¬ 
gagee of the premises, after notice of his 
interest therein has been given to the 
tenant to recover the rent accruing 
therefrom as and when it falls due. On 


sale XV, the order of 26t.h April 1223, 
and the order of I7th May 1923). It 
appears that the mortgage to the plain¬ 
tiffs was e.xecuted on the 12th July 
1921, and not on the 12th July 1922. 
But, in my opinion, for the purpose of 
this suit, it is immaterial upon which of 


the other band, if these payments are 
not to be treated as payments of rent,, 
but as advances to Hyam and Jones as 
landlords from the defendants as tenants, 
upon the terms that on the dates when, 
the rent becomes due, such advances 
were to be treated as the fulfilment of 


those dates it was granted. On the 28th the tenant’s obligation to pay rent, the 
March 1923 B. N. Basu & Co., Solicitors plaintiffs contend that such a transac- 


for the plaintiffs, wrote to the defen¬ 
dants the following letter: 

Bear Sirs, 

Re. 3 aud 3-1 Maugoe Lane. 

We are instructed by our clients Jlessrs. 
Tilokechand of No. 8-3 Rupchand Roy Street, 
Calcutta, that at a sale held by the Registrar 
of the High Court on the 24th instant, the 
above property was sold and our clients Messrs. 
Tilokechand were declared the highest bidders 
and purchasers at the sale. We are instructed 
to Call upo'i you not to pay any rent to any 


tion amounted to a collateral agreement 
which will not affect or control th® 
mortgagees’ rights and interest in the 
premises and is one which the plaintiffs 
as mortgagees or as auction purchasers 
are not under any obligation to respect. 

As regards the first contention, if the 
premises upon which it is based are 
sound, I am not disposed to disagree with 
the conclusion which is drawn there¬ 


persoLj other than our client. Should you do 
so, such payment will be entirely at your owu 
ri«k and peualty,:aad will not be recognizjd by 
our client. 

Yours faithfully 
(Sd.) B. N. BASU & CO. 

On the 31st May, the current rent nob 
having been paid to the plaintiffs, the 
plaintiffs' Solicitors again wrote to the 
defendants: 

Dea.r Sir, Re. 3-1 Mangoe Lane. 

We are instructed by our clients Messrs. 
Tilokechand the owners of the above premises, 
to call upon you, which we hereby do, to quit 
and vacate the portion of the said premises 
occupied by you on expiry of the month of June 
1923. Should you fail to vacate iu pursuance.of 
the above notice, legal proce.'dicgs will be taken 
to eject you without further reference. You 
have not paid rent for the above permises for a 
long time. 

Now, the defendants did not vacate the 
premi'^es as requested in accordance with 
the said notice to quit, or at all. If the 
agreement between the mortgagors and 
the defendants of 7th June 1920 is valid 
aud binding upon the plaintiffs, the 
plaintiffs by reason of the Calcutta Rent 
Act are not entitled to eject the defen- 


from. But, in my opinion, these sums 
were not, and are not to be regarded as 
having been paid as rent for this reason : 
that on the dates when the rent be¬ 
comes payable, the landlords, having 
assigned the reversion, had rendered 
themselves incapable of giving a valid 
release of the same, or a valid discharge 
for the sums so paid as rent. Payment 
of rent to them was not payment of rent 
to persons entitled to receive it, and 
such payments would afford no defence 
to a claim for payment of the rent by 
the person to whom the reversion bad 
been transferred. As Mr. Justice Wilier 
pointed in De-Nicols v. Saunders (1). 

It is clear that the Common Law authorities 
which say that payment before notice is good 
against a mortgagee, and which are represented 
by Watts v. Ognoll (2), have no applioatioQ to 
the present case, they apply only to a person' 
fulfilling his obligation to one who, at the time 
it is fulfilled, is the apparent reversioner, which 
is similar to payment to a creditor who has as¬ 
signed the debt without notice to the debtor. 

(1) [I870j 5 U. P. 58=18 W. R. 1108=39 hJl 
C. P. 297=22 L. T. 661 

(2) [1791] Oro. Jac. 192=79 E. B. 167, • ' ' 
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These oases depend upon a rule of general juris- 
prudence nob confiied to ohoses in action, 
though it se^rns to have basn lost sight of iu 
some recent oases, viz., that if a parson enters 
into a contract, and without notice of any as¬ 
signment, fulfils it to the person with whom he 
made the contraot, he is dischargel from his 
obligation ; that is a rule whi^h is declared 
rather than enacted by 4 Anne, C. 1C, S- 10. 
That Statute did away with the necessity for 
attornment, but protect3d ths tenant in css^s 
where he had paid the rent due from him before 
notice of. the assignment ; this provision of the 
Statute, however, clearly applies to the fulfil¬ 
ment of an obligation to pay rent imposed by 
the lease. There has besn no such pavme';t 
here for payment of rent bjfore it is due is not a 
fulfilment of the obligation imposed by the 
covenant to pay rent, but is, in fact, an advance 
to tha landlord, with an agreement that on the 
day when the rent becomes due such advance 
shall be treated as a fulfilment of the obligation 
to pay the rent. 


^ Although the correctness of this deci¬ 
sion appears to have been doubted by 
Farweli, L.J., in Green v. Rheinberg (3), 
in nay opinion the ratio decidendi of 
Mr. Justice Willes’ judgment which was 
repeated by the Court of Common Pleas 
to which decision he was a party in 
Cook y, Guerra {i), is unimpeachable and 
is an accurate statement of the law, 
[See Ashburton v. Nocton (.5).] 


As regards the '■econd contention which 
counsel for the plaintiffs has urged be¬ 
fore me, I find as a fact that the agree¬ 
ment of the 7th June 1920 was prior in 
date to the mortgage of tfie r2th July 
1921 and, in my opinion, the plaintiffs 
must be deemed to have received con¬ 
structive notice of this agreement before 
they became parties to the mortgage, and 
are under an obligation to the defendants 
to respect the terms thereof. The equit¬ 
able principle to bo applied in the cir¬ 
cumstances of this case may he gathered 
from a perusal of the following, cases: 
Daniels v. Davison (6); Allen v. Anthony 
(7) ; Rarnhart v. Qreensheilds (8) ; Holmes 
V. Powell (9); Morrogh v. Aileyne (10) ; 
Bunt v. Luck (11) ; Hunt v. Luck (12) ; 


( 8 ) 

( 4 ) 

( 5 ) 



[1911J 104 E.T. 149. 

[1872] 7 0. P. 132=26 L. T. 97=41 L. J 
0. P. 89=20 W. R. 367. 

[1915] 1 Ch. 274=59 8. J. 145=84 L. J 
Ob. 199=111 L. T. 895=31 T. L. R. 122. 
.1809] 16 Vos. Jun. 249=10 R. R. 171 . 
[1816] 1 Mer. 282=15 R. R. 113, 

r • r\ M ^ ^ m _ 


1853 

1856 

1S69 

1901 


(19) 


9 Moo. P. 0. 18=105 R. R. 1 . 

8 Deg. M. & G. 672=114 R. R. 255. 
7 Eq. 487, 

. I Oh. 45=49 W. R. 165=70 L. J 
Oh. 80=17 T. L. R. 8=93 L. T. 479. 
U902] 1 Oh. 428=71 I>. J. Oh. 239=1 
T. L. B. 285=50 W. R, 291. 


Green v. Rheinberg (3), and Ashburton 
V. Hocton (13) ; Ashburton v. Nocton (5). 

Xn cases where the proprietary title to 
premises in the occupation of a tenant is 
assigned, it is incumbent upon the as¬ 
signee to make enquiries of the tenant 
as to the extent of his rights and interest 
in the premises. If the tenant, in answer 

to such an enquiry, represents his rights 
in the premises, to be other than those 
which he possesses no doubt in a case 
where the assignee has accepted the 
assignment in reliance upon such a re¬ 
presentation ho will thereafter Ije pre¬ 
cluded as against the assignee fi’oin as¬ 
serting his rights to be other than those 
which he has stated. But assuming 
that a correct answer is received, or that 
no enquiry is made by the assignee, in 
either case, in my opinion, the assign-! 
tnent will be subject to the tenant’s 
rights and interests in the premises. 
And the principle is to be applied alike 
in cases where the assignee is a mort¬ 
gagee as iu cases where he is a purchaser 
of the premises. [See Green Rhein¬ 
berg It would ollond the consci¬ 

ence were it to be held that the rights 
of the tenants in such circuLiistauces were 
subject to defeasance or curtailment and, 
in my opinion, the mortgagor by trans¬ 
ferring his interest in the reversion is 
not entitled thereby to resile from his 
agreement or to derogate from his grant 
and the assignee takes the reversionavy 
interest subject to the rights and interest 
of the tenant in the premises. In Daniels 
V. Davison (G), Lord Eldon (Lord Chan¬ 
cellor) observes that 

there is consuLrahlo authority for tlie opinion 
I hold, that, where there is a tenant in pos¬ 
session under a lease, or an agreement, a person, 
purchasing part of the estate, must ba bound to 
enquire, ou what te-niis that person is in pos¬ 
session. 

Again in Allen v. Anthony (7), Lord 
Eldon re-stated the principle, which 
was an interesting case in wbicii a 
bill, was filed in Chancery by the owner 
of the foe simple of an estate for an 
account of timber felled by the cofendant 
on the estates of the plaintiff' and for 
incidental relief. It appeared that tlio 
predecessor of the plaintiff in 1799 had 
agreed to demise to one I;iaid for 
21 years, at a certain rent, the premises 
in question, with reservation to herself 
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and her heirs of all the timber and 
timbei-like trejs and liberty to cut 
and carry away the same. Nine years 
later the defendant obtained possession 
of the premises under an execution in an 
action brought by him against Izard, and 
in the following year 1809 the then 
owner of the estate, Sarah Kier, agreed 
to sell to tile defendant all the timber 
except fruit trees for £200. Subse¬ 
quently Sarah Kier conveyed the rever¬ 
sion to Archer from whom the plaintiff's 
father purchased it, and the question in 
the case was whether the proprietary 
interest of the plaintiff in the estate 
was subject to the agreement which had 
lieen made by Sarah Kier with the defen¬ 
dant. 

In the course of his judgment Lord 
Eldon observed : 

It is so f ir settle;! as not to ba disputed, that 
a person purch.asing, where there is a tenant in 
possession, if he neglects to inquire into the title, 
must take, subject to such rights as the tenant 
may have ; Donglas \. WUtterwrong (U). And 
there is no doubt that, if the defeudant had been 
entitled to the trees on the estate, under the 
agreement by which he held the estate itself, 
the plaintiff would be bound by the authority 
oi the several cases in which it has been so 
decided. But the question here is, whether there 
is any difference in the case when the right of 
the tenant to the timber arises by a contract 
made independent of, and posterior to, the con* 
tract under which he holds possession of the 
estate, and on the best consideration that I am 
able to give to the subject, I think it would be 
going on a distinction much too thin to deter* 
mine that he may be restrained from the exer¬ 
cise of that right in the latter case, although he 
could not have been so restrained if his title to 
the timber had been coincident with his title 
to the possession of the estate. There is no 
more reason in the one case than in the other 
to say that the purchaser was not bound to make 
enquiry as to the nature and extent of the 
tenant’s interest. He must, therefore, suffer the 
consequence of his neglect to take that obvious 
precaution. 

In Barnhart v. Greensheilds (8), 
Mr. Pemberton Leigh (afterwards Lord 
Kingsdown), stated the principle thus : 

With respect to the effect of possession merely, 
we take the law to b?, that if there be a tenant 
an possession of the land, a purchaser is bound 
by all the equities which the tenant could en¬ 
force against the vendor, and that the equity of 
the tenant extends not only to interests connec¬ 
ted with his tenancy, as in Taylor v. Stibbert 
(15), but also to interests under collateral agree¬ 
ments as iu Daniels v. Davison (6) and Allen v. 
Anthony (7) the principle being the same in 
both classes of cases ; namely, that the posses¬ 
sion of the tenant is notice that he has some 
interest in the land, and that a purchaser having 

(14) ri802] 7 Ves. Jun. 436 N. 

(15) [1794] 2 Ves. Jun. 437=2 R. R. 278. 


notice of that fact, is bound, SiSCotding to the 
ordinary rule, either to enquire what that in¬ 
terest is, or to give effect to it. whatever it may 

The Unguage of Lord Eldon in Daniels 
V. Davison (6) is fco the same effect, and 
when some years after he had again to 
consider the circumstances, he states the 
rule in these words : 

It is so far settled as not to be disputed that 
a person purchasing, where there is a tenant 
m possession if he neglects to enquire into the 
title, must take subject to such right as the 
tenant may have. 

In Holmes v. Powell (9) Lord Justice 
Knight Bruce states the principle in 
somewhat different language. In the 
course of his judgment he observes : 

I apprehend that by the law of England when 
a man is of right and de facto in the possession 
of a corporeal hereditament, he is entitled to 
impute knowledge of that possession to all who 
deal for any interest in the property conffioting 
or inconsistent with the title or alleged title 
under which he is in possession or which he has 
a right to connect with his possession of the 
property. It is equally a part of the law of the 
country, as I understand it, that a man who 
knows or cannot be heard to deny that be knows 
another to be in the possession of a certain 
property, oannot for any civil purpo-se. as a^inst 
him at least, be heard to deny having thereby 
notice of the title or alleged title under which or 
in respect of which the former is and claims to 
to be in that possession. 

Lord Justice Swinfen Eady in Ashbur~ 
ton V. Nocton (5) laid down that : 

A pre-payment will be good, as to the amount 
of the rent which becomes actually due before 
notice has been given to the tenant by the 
mortgagee, although not as to the residae; 
Cook V. Oiierra (4). Green v,. Rheinberg (3) 
was a clear case, as there the landlord 
prior to the mortgage, released the rent to the 
lessee and tenant in possession, and under the 
doctrine of Daniels v. Davison (6) the subse¬ 
quent mortgagee was affected with notice of the 
interest which the tenant had in the land. If 
the arrangement between mortgagor and tenant 
for pre-payment of rent, or for setting off future 
rent against Money due from the mortgagor to 
the tenant, be made subsequent to the date of 
the mortgage, such arrangement will be treated; 
as a collateral bargain between those parties. and 
nob binding upon the mortgagee. 

The decision in Municipal Permanent 
Building Society v. Smith (16), to which 
I was referred, turned upon the true 
contruction te be given to certain sec¬ 
tions of the Conveyancing Act of 1881, 
and is not an authority adverse to the 
principle of law to which I have refer¬ 
red. The plaintiffs admitted in the 
plaint which they filed in this suit that 
at the date when they became auction 
purchasers of the premises they were 

(16) [1889] 22 Q. B. B. 70=37 W. B. 42=58 
L, J,, Q. B. 61, 
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mortgagee? of the same and pur- 
■chased the same aubjeot to their mortgage. 

Did the plaiatififs obtain any high- 
«r rights against Jthe defendants than 
they possessed as first mortgagees by 
becoming purchasers at the auction-sale ? 
What was it that they purchased ? The 
property subject to their own mortgage, 
and the rights and interest'of the defe'n- 
dants in the premises. In other words, 
they purchased for one lakh the equity 
of redemption of the premises being or 
including the interest of the mortgagors 
therein. But if the interest which they 
possessed as first mortgagees was subject 
to the rights of the defendants under 
the agreement of 7fch .Tune 1920, did 
they become exempted from their obliga¬ 
tions under the agreement of Yth June 
1920 by acquiring subsequently the equity 
of redemption ? In my opinion, clearly 
not. I go further and say that as at the 
•date when they purchased the equity of 
redemption.the mortgagor’s interest in 
the premises was subject to the agree* 
manfe, fihe interest of fche mortgagors 
which in efPeofc the purchasers acquired 
at the auction sale, was saddled with 
the mortgagor’s obligation under the 
agreement. It was further contended 
that by acquiring the property at the 
auction-sale the plaintiffs became en¬ 
titled to the interest of the Sassoon 
mortgagees and that as the Sassoon 
mortgage was not subject to the agree¬ 
ment of the 7th June 1920 (having been 

•executed On a date prior to that on 
’which the agreement was entered into) 
their interest as assignees of the Sassoon 
mortgage was not affected thereby. For 
the reasons which I have given, in my opi¬ 
nion that is not the true effect of the 
transaction, but assuming this contention 
tobesofar in accordance with the fact 
thatit might reasonably be urged that 
after the purchase the plaintiffs stood in 
the place of the Sassoon mortgagees, in my 
opinion, the plaintiffs remained equallv 
bound by the agreement of the 7th June 
As I have already stated the Sassoon 
mortgagees were aware and approved of 
the agreement of the 7th June 1920 and 
If a mortgagee is privy to. and has 
sanctioned a collateral agreement be- 
tweon the mortgagor and the tenant 
Lsee the observations of Denman n T 
in_E^s V. Elliot (17)]. in my opinion, a 

^17) [1888] 9 Ad. & B. 842=8 U 4. O B Si — 

48 B. R. fiao=l P. & D. 356? ‘ 
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subsequent assignee of the mortgagee’s 
interest IS not to be permitted to assert 
that his interest in the premises is not 
affected by the agreement, because the 
agreement was entered into at a date 
subsequent to that on which the mort¬ 
gage was executed. Upon what basis of' 
reason or fairness is a contention to the 
contrary to be supported ? T can see 
none and I know of no authority in 
favour of so inequitable a proposition. 
On the contrary, in my opinion, the 
principles and authorities to which I 
have referred are opposed to any such 
contention. For these reasons, in my 
opinion, the plaintiff s claim cannot be 
sustained and the suit must be dis¬ 
missed. 

D.D. 

Suit dismissed. 
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Ranken. C, J.. axd C. G. Ghose, J. 

Chuni Lul Dutt and others —Defen¬ 
dants—Appellants, 

V. 

Gopiram Plaintiff—Respon¬ 

dent. 

Appeal No. 6 of 1926, Decided on 1st 
December 1926, from the original dec¬ 
ree of Pearson, J.. D,/- 18th November 
1925. 

Transfer of Properly Act, S. 107—Perwts of 
lease for three years settled by oral agreement— 
Parlies intending to execute a lease—Lessee 
avowed to take possession—Oral agreement can 
be enforced. 

Where parties settled by oral agreement the 
terms of a lease of a house for a period of three 
years bub intended a written leaso to be executed 
aud the lessee as a matter of fact paid a deposit 
and was allowed to take possession oo the 
strength of the oral agreement. 

Held : that the oral agreameit would not be 
a mere nullity under S. 107, Tra isfer of Pro¬ 
perty Act. fP. 277, C. 1] 

N. N. Sircar and R. N. Sircar —for 
Appellants. 

B. C. Mitter and A. K. Boy —^for Res¬ 
pondent. 

Rankin, C. J.—In this case two ques¬ 
tions have been argued on behalf of 
the appellant. It appears that the 
plaintiff and the defendant appellant 
were in treaty for letting out to the 
defendant certain premises 176 Harrison 
Road, belonging to the plaintiff. The 
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first; document with which we have to 
deal is a document which came into exis¬ 
tence on the 22nd March 1922 and it is 
contended by the appellant that the 
learned Judge should have excluded that 
document from evidence altogether. It 
is also contended by the appellant that 
the agreement founded on by the plain¬ 
tiff is not proved and that -the parities 
have not shown to have been ad idem as 
to the question whether or not anything 
in the way of carrying on business was 
to be allowed to the defendant on these 
premises. 

The question arose by reason of the 
fact that although according to the plain¬ 
tiff the defendant was in possession hav¬ 
ing taken these premises for three years 
he suddenly vacated them altogether and 
refused any further to carry out the 
covenants. Accordingly the learned 
Judge has at.the instance of the plaintiff 
awarded certain damages against him. 

We are not concerned in this appeal 
save with the two points to which I have 
already referred. 

It was contended by Mr. Sircar on be¬ 
half of the appellant that the letter 
of the 22nd of March although only 
signed by the defendant's son and al¬ 
though addressed to Mr. N. C. Bose—a 
solicitor—was really a document which 
was an agreement for a lease operating 
to transfer a present interest in the pro¬ 
mises and that consequently it was hit by 
S. 49 of the Registration Act. 

Upon the evidence the learned Judge 
has not rakan that view. The learned Judge 
has dealt with the letter on this basis that 
the plaintiff and the defendant’s son on 
behalf of bis father made a verbal agree¬ 
ment with regard to the terms upon 
which a formal lease should be given to 
the defendant by the plaintiff. Having 
come to this verbal agreement and con¬ 
cluded it to that extent they then went 
together to the plaintiff’s solicitor to see 
that necessary instructions were given 
him for the drawing up of a lease.; 

It appears when one looks to the 
pleadings that the defendant was making 
all sorts of defences which have now 
been held to be unfounded, but he Slid 
that he was a monthly tenant of these 
premises. 

iLeaving the pleadings aside, however,we 
coma to the correspondence and it is clear 
that tbs moment he was challenged the 
^aintiff made the case that the agreement 
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upon which he was relying was a verbal 
agreement and he took a view of this let^ 
ter according to which, no doubt, it was- 
very valuable evidence of what the agree¬ 
ment between the parties had been 
but according to which it was not the in¬ 
tention of the parties by this letter to 
effect or embody an agreement between 
themselves. 

When one comes to the evidence one 
finds that the parties first of all went to 
Chandi Babu, an Assistant in the plain¬ 
tiff’s solicitor’s office and himself an At¬ 
torney, and according to his evidence it 
certainly looks as if the parties had com¬ 
pletely effected an agreement between 
themselves and accordingly came to him 
to give instructions to draw up a lease. 

It appears, however, that there was 
one complication. Having written outa 
letter stating in the form of instruction to- 
Mr. N. C. Bose what sort of a lease the- 
parties wanted him to draw up, Chandi 
Babu sent the parties to Mr. A. G. Bose 
Mr. 'A. 0. Bose seems to have asked, 
something about the rights of the- 
defendant to sub-let. Whether the 
two new clauses that were then put 
in were really new terms or not does 
not seem to me to matter because the 
question must turn upon whether this 
letter was intended by the parties to be 
the embodiment or repository of an 
agreement between .themselves or whe¬ 
ther it was drafted on the basis that the 
parties had themselves concluded an 
agreement but that as it was au agree¬ 
ment for execution of a lease they cle* 
sired to giveJnstrucitioDS about a lease to 
the solicitor in a way that would prevent 
disputes or trouble and enable the 
transaction to go on. 

I am not of opinion upon the evidence 
that this Court should interfere with the 
findings of the learned Judge to the 
effect that the letter was intended as a 
letter of instruction to the solicitor and 
was not intended as an agreement bet¬ 
ween the parties. That disposes of the 
first question. 

On the question whether the parties 
were ad idem or not I see nothing what¬ 
ever to quarrel with in the view 'taken 
by the learned Judge. But it is contend* 
ed by Mr. Sircar that if this letter of tbe- 
22nd of March is regarded as a mere let¬ 
ter of instruction to the solicitor any 
verbal agreement to the same effect a. 
this letter would be a verbal agreement 
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intending to operate as passing a pre¬ 
sent interest in the land for three 
years. Accordingly, he says that be¬ 
ing so, even a verbal arrangement 
would be nugatory in spite of the fact 
that it provided for the arrangement be¬ 
ing subsequently embodied in the terms 
of a formal lease. It is said that such 
an oral arrangement would be intended 
to pass an immediate interest in the pro- 
,party and is by’itself a lease within the 
meaning of the Transfer of Property Act, 
and although naturally an oral agree¬ 
ment cannot be hit by the Begistration 
Act it would be entirely void because it 
would attempt to operate as such within 
the meaning of Ss. 105 and 107 of the 
Transfer of Property Act. In my judg¬ 
ment, that is an argument which is not 
to be accepted at all and there are a 
great many cases in which oral agree¬ 
ments and terms such as these for leases 
!have been specially enforced in this 
|Court, and I am not prepared to say that 
Ian oral agreement to the effect in the 
ipresent case would be a mere nullity not¬ 
withstanding the fact that the parties 
were intending a lease to bo executed. 
In point of fact, it appears that the 
defendant some little time after paid a 
deposit and was allowed into possession 
on the strength of this verbal agree¬ 
ment. 

In my judgment, tho contentions that 
have been so ably urged on behalf of the 
defendant in this case come to nothing 
-and the appeal must be dismissed with 
costs. 

C. C. Ghose, J. —I agree. 

Appeal dismissed. 
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CaMiNo AND Page, JJ. 

Bhupendra Narayan Sinha—T>eien- 
-dant 1—Appellant. 

V. 

Ohandramoni <?wpf<x—Plaintiff—Res¬ 
pondent. 

Appeal No 412 of 1924, Decided on 
2nd June 1926, from the appellate de¬ 
cree of the Dist. J., Murahidabad, D/- 7th 
September 1923. 

Probate and AdwifUetration Act, 8. 89_ 

J)catrine of aotio perioDalis moritor cam persona 
•does not apply in India—Bight, to tue for dam¬ 


ages fer negligence siirriia against the repre¬ 
sentatives of the wrong doer — Tort-Negligence. 

la India the doctrine of actio personalis mori- 
tnr ctim persoyia does not form part of tho law. 
Right to sue for damages f.r negligtnce sur¬ 
vives against the representatives cf the deceased 
wroogdoac: 31 Cal. 993 Foil. Remarks of 6ada- 
Siva Ayer, J. in A. I. R. 1921 Mad. 1 (F. B .); 
Appr : A. I. B. 1923 Boat. 408, ard 4 Pat. L. J, 
C7G, Diss. from. [P 278, C 1] 

Sitaram Danerjee —for Appellant. 

Jadu Nath Kanjilal and Puma Ohan- 
dra Chandra —for Respondent. 

Page, J.- -The suit out of which this 
appeal arises was brought to recover 
damages for negligence. The father of 
the first defendant, Maharaja Banjit 
Sinha, was the executor of the 
estate of the plaintiff’s husband and 
the certificated guardian of her pro¬ 
perty. During the period in which 
he bore this relationship towards 
the plaintiff he lent out of the estate of 
the plaintiffs' husband a sum of Rs. 2,000 
upon the security of a promissory note. 
In substitution of that note a new pro¬ 
missory note was executed by the parties 
to the previous note for Rs\ 2,500 on 
the 14th March 1914. No steps were 
taken by the Maharaja to recover tho 
amount of this promissory note which 
was payable on demand, the 'result being 
that on the 14th March 1917 the causa 
of action upon the promissory note be¬ 
came barred by limitation. On the 3rd 
May 1918 the Maharaja died, and was suc¬ 
ceeded by his son the first defendant. 
Between 1918 and 1920 when tbo plain¬ 
tiff reached her majority the Defendant 
No. 1 was her certificated guardian. On 
the 3rd May 1921,the plaintiff'instituted 
the present suit against tho Maharaja’s 
eldest son and bis two brothers, as heirs 
of the Maharaja. The relief sought, 
however, was claimed against the first 
defendant as representing the estate of 
his father. The plaintiff in the suit 
claimed damages caused by the negli¬ 
gence of the Maharaja in permitting the 
cause of action upon the promissory note 
of 1914 to become bimo-barred. She also 
claimed interest. Under the promissory 
note interest was fixed at six per cent. 

Both tho lower Courts decreed the 
suit in favour of the plaintiff, but 
whereas the trial Court decreed tho suit 
against the estate of the late Maharaja 
for the amount of the principal and 
proportionate costs and interest at the 
rate of 6 per cent, per annum up to the 
date of his death, the lower appellate 
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Court varied the decree by allowing ad¬ 
ditional interest at the same rate from 
the death of the Maharaja until the 
majority of the plaintiff in 1920. 

On farther appeal to the High Court 
the learned vakil on hehalf of the Ist 
defendant contended that the doctrine 
of actio personalis moritiir cam persona 
applied to this cause of action, and inas¬ 
much as tlie Maharaja's estate admit¬ 
tedly has not been benefited as the re¬ 
sult of the tore, the cause of action 
against the Maharaja did not survive 
against his executors and administrators. 

In our opinion, this contention is 
misconceived. In India the doctrine of 
actio personalis moriiar cum persona 
dogs not form part of the law. Claims 
by and against the representatives of a 
deceased person are regulated by S. 89 
of the Probate and Administration Act 
(5 of 1881) and also by the Legal Repre¬ 
sentatives’ Suits Act of 1855 so far as 
the latter enactment is not inconsistent 
with the former. It is, therefore, not 
necessary to refer to the English case 
law in connexion with the doctrine of 
actio personalis moritur cum persona. 
Under S. 89 of the Probate and Ad¬ 
ministration Act of 1881 it is provided 
that 

all demands whatsoever and all rights to 
prosecute or defend any suit or other proceed¬ 
ings existing in favour of or against a person at 
the time of his decease survive to and against 
his executors and administrators except causes 
of action for defamation, assault as defined in 
the Indian Penal Code or other personal injuries 
not causing the death of the party and except 
also cases where after the death of the party the 
relief sought could not be enjoyed or the grant¬ 
ing of it would be nugatory. 

Iq Krishna Behari Sen v. The Corpora-^ 

tion of Calcutta (1) the words 

other personal injuries not causing the death 
of^tha party 

were construed by Chief Justice Mac- 
lean, Mr. Justice Sale, and Mr. Justice 
Bodilly 

to refer to physical injuries to the person which 
d® not cause death. 

On the other hand, in Rustomji 
Dorahji v. Nurse (2), in Mali Lai Satya 
Narayan v. liar Narayan Premsukh (3), 
and in Punjab Singh v. Bamautar Singh 
(U the se words were construed to mean : 

jU 31 Cai. 9U3=8 C. W. N. 745. 

(2 A. f. R. 192L Mad. 1=14 Mad. 357 (P. B.). 

(3) A. I. R. 1923 Bom. 408=47 Bom. 7l6. 

(4) [191914 Pat. L. J. 670=52 1. 0. 348= 
(1910) P. H. C. C. 52. 


In Rustomji Dorahji v. Nurse (2), Sada- 
Siva Ayyar, J., referring to the doetrin& 
of actio personalis moritur cum persona 
observed that 

the maxim has been always considered as an 
unfair and even barbarous maxim, espeoiallr 
when applied to a case where the injured'party 

IS denied redress because the wrongdoer died. 

1 may add that it seems to me to be based upon 
no principle of ju.stice, equity, and of good con¬ 
science, and that the technical Common Law- 
rules as to forms of action, and the -distinction: 
DetWeen real and personal actions might have- 
had much to do with its survival in modern days.. 

We agree with these observations. 
Having regard to the language used we 
do not think that the Legislature ior 
tended to perpetuate in this country a 
doctrine so archaic and unjust, and with 
all due respect to the learned Judges 
who have taken a different view we 
think that the construction which has- 
been placed upon the section by the 
Calcutta High Court is clearly correct.. 
Whichever construction, however, is 
adopted the cause of action for negligence 
in the circumstances proved in this case is 
clearly within the general rule laJd down 
in S. b9. For these reasons, therefore, 
this contention on behalf of the appol' 
lant fails. 

As regards the question of interest, ia. 
our opinion, the additional interest al¬ 
lowed by the lower appellate Court", 
which was claimed against the Defendant: 
Ho. 1 for breach of duty as the plaintiff's 
certificated guardian was not part of the 
cause of action in this suit which 
brought against the defendant as ropre- 
sgnting the estate of the Maharaja and! 
therefore could not be recovered. The- 
decree below will bo varied bO' the extent" 
that the additional interest claimed: 
under the cross-objection between the* 
death of the Maharaja and the date of 
the institution of the suit will be dis¬ 
allowed, bub the principal sum will bear 
interest at 6 jjer cent, per annum frona 
the date of the suit until realization. 

The cross-objection by the respondent- 
has in part succeeded, and in part failed- 
The appellant will bear the respon^ 
dent 3 costs both of the appeal in which 
substantially he has failed and also ot 
the cross-objection. 

Cuming, J.— I agree. 

D.D. 


Decree varied^ 
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Duval and Mitter, JJ. 

^unsihi Safar Ali Mastei —Plaintiff— 
Appellant. 

V. 

Ahdid Majid and anothe) —Defendants 
—Bespondents. 

Appeals Nos. 1794 and 1997 of 1924, 
Decided on 22nd December 1926, from 
the appellate decrees of the Addl. Sub J., 
Noakhali, D/- 2nd May 1924. 

(а) Tran<ifer of Property Act, S. llQ—-Holdin<j 
over—Poiseision for eleven years after expiry of 
lease—Holder holding under kohala from tenant 
is not a trespasser. 

Where the laod continued to be in possession 
of the tenant after the expiry of the lease, and 
after his death his mistress continued in posses* 
sion under a kobala executed by him in her 
favour, the total period for which the land was 
held over and above the term of lease being 
eleven years : 

Held’, that in the circumstances the inference 
would be that the tenancy did not determine and 
the possession of the mistress who must be taken 
to have been holding over was not that of a 
trespasssr but of a person whose tights were to be 
determined on notice to quit, (P. 280, C. 1] 

(б) Bengal Tenancy Act—Lease of homestead 
within Municipal area—-Bengal Tenancy Act 
does not apply. 

Per Milter, J. —Lease of homestead land with¬ 
in the Municipality cannot be governed by the 
Bengal Tenancy Act. [P. 279, C. 2] 

Per Duval, J, —The mere fact that the land 
lies within the Municipality is not necessarily 
sufficient to bring the case under the Transfer 
of Property Act. [P. 280. C. 2J 

Jitendra Kwmar Sen Gupta —for Ap- 
pdllaut. 

Bijan , Kumar Mukherjee and Raj 
Kumar Chakravarti —for Re=^pondenfc5. 

J .—These two appeals arise 
out of one suit commenced by the plain¬ 
tiff for khas possession of Plots Nos. 1153 
and 1159 of the cadastral survey from the 
Defendants on the allegation that be 
took settlement of the lands from Wali- 
nlla in osat raiyabi right of Plot No. 1103 
which was in his khas possession and of 
Plot No. 1159 which was let out to one 
.\rif Meah in meadi osat raiyati right, 
and that after his death it came into the 
khas possession of the landlord as it 
was an under-raiyati right and was 
neither heritable nor transferable. The 
defence is that she acquired an interest 
in the land in suit with reference to both 
the plots by virtue of her kobala from 
her husband Arif Meah in consideration 
of her dower. The first Court held that 
Plot No. 1158 was outside the kobala and 
that in Plot No. 1159 Arif had only a 
meadi right and was holding the land 


from year to year and that the Defen¬ 
dant was never recognized by the superior 
landlord. The first Court decreed the 
suit with regard to both the plots. On 
appeal by the defendants the lower ap¬ 
pellate Court dismissed the suit with re¬ 
ference to Plot No. 1159 and confirmed 
the decree with reference to Plot 

No. 1158. The plaintiff has appealed to* 
this Court with reference to Plot 

No. 1159, his second appeal being num¬ 
bered 1794 of 1924 while the defendants 
have appealed with reference to Plot 
No. 1158 and their second appeal is num¬ 
bered 1997. 

It has been contended before us that 
the decision cf the lower appellate Court 
is wrong seeing that the Court finds the 
kobala in favour of the defendant who 
was mistress of Arif was without consi¬ 
deration, and that after Arif’s death, al¬ 
though the defendant continued to be in 
possession for 11 years, there was no hold¬ 
ing over and that Arif’s lease expired 
after five years which was the time fixed 
in the lease, and the Court was wrong in 
holding that from the mere possession 
one can infer implied consent of tlio land¬ 
lord to the tenant’s holding over within 
the meaning of S. 116 of the Transfer of 
Property Act. In this connexion refer¬ 
ence was made on behalf of the appel¬ 
lant to tve case of Ratan Lai Giriw 
Farashi Bibi (1). It has been arg’ el for 
the respondents on the other liand that 
the case is governed not by the Transfer 
of Property Act, but by the Bengal Ten¬ 
ancy Act and that the lease being a lease 
in favour of the plaintiff and being an 
under-raiyati lease for a period exceeding 
nine years the plaintiff acquired no in¬ 
terest as such lease is void and that con¬ 
sequently the plaintiff has no title to 
this plot, We are of opinion, however, 
that the case is governed by the Transfer 
of Property Act, and that the word rai¬ 
yati docs nob necessaidly indicate a joto 
within the meaning of the Bengal Ten¬ 
ancy Act. The record-of-rights shows 
that both the plots are hagan lands and 
we find that in 596. the subject-matter of 
this appeal, there is a house and that tlie 
defendants and Arif enjoyed it for a long 
time. This land being homestead land| 
within the Municipality the case cannot 
he governed by the Bengal Tenancy Act. 
We, therefore, overrule the contention of] 
the Respondents in this behalf. 

(1) tl%7j 34 Cal. 390 = 11 C. \V. N. bisO. 
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■ Now let: U3 proceed to consider the 
contention of tlie appellant that the case 
being governed by the Transfer of Pro¬ 
perty Act, and the lease having expired 
after five years, there has been no hold¬ 
ing over simply because the tenant has 
established his possession for a period of 
11 years after the date of the expiry of 
the lease. S. 116 of the Transfer of Pro¬ 
perty Act says : 

If a lessee or uiider-lessec of property remains 
iu possession thereof after the determination of 
tlieleisj granleltothe l.-ssse, and the lessor or 
his legal representative accepts rent from the 
lessee or undor-Iessee or otherwise assents to his 
<Jontiuuing in possession, the lease is in the ab¬ 
sence of an agreement to the contrary renewed 
from yeir to year or from month to month ac¬ 
cording to the puri^ose for which the property is 
leased. 

It has been argued on the authority of 
the case of Ratan hal Giri v. Favaslii 
Bibi (l), that mere possession is not suflS- 
cienfc to justify the inference that there 
was holding over. I may point out that 
in tho ease of Ttatan Lai Giri v. Farashi 
Bibi (l) the suit was instituted within 
one year and seven months of the expiry 
of the lease, whereas in the present case 
the tenant continued in possession for 
some time after the expiry of the lease 
and after his death bis mistress, the pro- 
sent defendant, continued in possession 
under tlie kobala, the aggregate period 
being eleven years. In the circumstances 
the Gourfc was justified in drawing the in¬ 
ference that tho' tenancy did not deter- 
mine and that the possession of the 
defendants was not that of a trespasser, 
but of a person whose rights were to be 
determined on notice to quit. In this 
view we are supported by an unreported 
decision of this Court in the case of 
Ghatnrhhtij Nauda v. Gopal Dolai (2). 
It is true that there the case was under 
the Bengal Tenancy Act, but the prin¬ 
ciple as to what would amount to a hold¬ 
ing over is the same whether we are con¬ 
sidering the provisions of the Bengal 
Tenancy Act or those of the Transfer of 
Property Act. I will quote a passage 
from that decision to show that this deci¬ 
sion supports the view which we take. 
The learned Judges say : 

It is true that a mere omission by a landlord 
to sue in ejeotmeut immediately after tho ten¬ 
ancy had expired would not be a ground for say¬ 
ing that tho tenant was holding over and was 
not a trespasser. 

(2) S. aT n^' 3359 of'IOlO, Decided by CMtty 
and Tennon, JJ. 


This was decided in the case of Ratan 
Lai Giri v. Farashi Bibi (l). There 
the suit was brought a year and seven 
months after the period of the 
lease had expired. Here the case 
is quite different. The tenant Chandra 
executed a kobala and held over for five 
years. He then died and his sons con¬ 
tinued to hold the lands. Altogether 
there was an interval of eight years bet¬ 
ween the expiry of the lease and tho pre¬ 
sent suit. We think that it may be reason¬ 
ably inferred that the tenancy was in 
the possession of the tenants holding 
over after the expiry of the lease as the 
Subordinate Judge has found. 

In this view we think that the deci¬ 
sion of the Subordinate Judge in appeal 
No. 1794 was right. The appeal con¬ 
sequently fails and is dismissed with 
costs. 

With regard to the other appeal 
numbered 199 f having regard to the view 
which we have taken that the case is 
governed by the Transfer of Property 
Act, the plaintiff’s title under the lease 
is good and as the said plot was outside 
the kobala of the defendeots the lower 
appellate Corrt was right in confirming 
the decree of the first Court. 

Duval, J.— In the Case No. 1794, 
which relates only to Plot No. 1159 on 
which admittedly there was^a homestead 
the first question appears to me to be a^ 
to whether the case is governed by the 
Transfer of Property Act. The learned 
Subordinate Judge appears to bays 
thought that the mere fact that ^eland 
lay within the Municipality of iSakhali 
was sufficient to bring the case under 
that Act. 1 am not prepared myself to 
say that that is necessarily so. But in 
this particular case there is the evidence 
that the land is homestead land. Neither 
the original tenant nor the heirs of 
Khosh Bibi who now appear before us 
are shown to be cultivators or agricultu¬ 
rists at all ; and in this view I agree that 
the Transfer of Property Act applies. The 
mere fact that in the record-of-rights 
the laud, which is only a few cottabs in 
area, was shown as a bagan is not suffi¬ 
cient to show that it was used for horti¬ 
cultural purposes. 

Coming to the question of whether 
the lessee held over within the meaning 
of S. 116 of the Transfer of,Property 
Act and so cannot be ejected withoafe' 
notice, it appears that Arif held tho land 
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under a lease which expired in 1911. Oufc 
oE affection, apparently, for the lady 
with whcoQ he lived, he executed a deed 
of transfer-in 1917. lb does nob seem 
to me necessary for thU p irpose to dis* 
<5us3 whether it was a hebanamaor a gift. 
Ha died in 1919 and after that the lady 
continued to be in possession of the 
homestead. It was nob till 1921 that 
the plaintiff got his lease and after his 
lease he at once instituted this suit. Now 
it may be noted that the landlord is no 
party to this litigation. It is also found 
that there was no collection of rent from 
Arif or his successor in occupation after 
1911. 

Section 116 says that if a lessee re- 
mains in possession after the determina^ 
tion of his lease and the lessor accepts 
rent from him or otherwise assents to 
hiscontinuing possession there is ahold* 
ing over. The question, therefore, is ( as 
there was no acceptance of rent ): Has 
there been consent ? It will 1)3 noted 
that for ton years the landlord did noth¬ 
ing and as a presumption of fact from 
the evidence the learnad Subordinate 
Judge has come to the finding that 
therefore the lessee was holding over. 
Reference was made in the oo irse of 
argument to the case of Parmahand 
Singh v. Syjou Singh (3), where Mr. 
Justice Ashubosh Mookarjee has discussed 
at length a large number of reported 
cases and the conclusion come to is that 
a notice is not necessary unless the land¬ 
lord assents to the continuing of pos¬ 
session. In the present ca^e the finding 
of fact which 1 do nob think incredible 
in flocond appeal is that the laiullord 
tacitly did consent to continuance of 
possession and on that finding of fact 
the defendants must have been held to 
have been holding over. Ido not think 
that there is anything in the contention 
in view of S. 108 (J) the Transfer of 
Property Act that Arif had not the 
power 80 long as he was in possession to 
make any transfer of whatever interest 
he had, how small it might have been. 

Appeal No. 1997 is concerned with an¬ 
other plot of only six cobbahs which is 
described also a bagan. The defendant 
Khosh Banu was impleaded in respect of 
that plot of land on the ground that 
there had been a bandabusti taken of it 
from the landlord. B tt at the hearing 
i^suhiequentlv transnired that the nre- 
~(8) U9i5J 34 0. L, J. 80=37 L. C. 901 . - 
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sent defendants aT)d Khosh Bann before 
them had no interest at the time of the 
suit in that land. This is a finding of 
fa‘t and so the appellants were not 
really interested either bo defend the 
suit in respect of that plot or to appeal 
in the matter. 

Its this view I consider that this 
apjieal also must stand dismissed with 
COit^. 

Appeal dismissed. 
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Sanderson, G. J., and Panton, J. 

Pran Kumar Pal Chaudhury —Appel¬ 
lant. 

V. 

Darpakari Pal Chaudkury —Respon¬ 
dent. 

Appeal No. SL of 192G, Decided on 2nd 
July 1926, from thejudgraant of Gregory, 
J., D/- 23rd March 1926. 

(a) LeUcrs ra'oil (Calcutla), CL (1S}~‘Suit'’ 
includes cnntesicd probate proceedings. 

I'foseodiogs for tko grant of prob.ite which are 
coote^tdi CO Qc withi i the luobniiig of the word 
‘Suit” witbia Cl. (13) ; In, the fjevds of Colonel 
John Sheltoii, deecn'icd (ISili) Muntrtnn’s Pep. 
167, Pel on. [P 283 C IJ 

(b) Letters Patent (Calcutta), Cl. iVi)~Order 
unier, transferring jtrobaic proceedings to High 
Court—No appeal lies. 

The julgmaitof a Judge ou the Original 
Bids tcaa^forcitjg prob.ita pcoceeiiiigs to thj High 
Omrt uiderCl. (13) L-i not appj.iUble : 47 Cal. 
1L04. Pel. on. [P 282 C L] 

N.N. Sircar anl fi. K. G/iose—for 
A[)pellant. 

Adooexte Genera!’Arul S. It. D.is^tov 
Respondent. 

Sanderson, C. J.— This is an appeal 

by Pran Kuinir Pal Chaudhury against 
the judgment of iny learned brother Mr. 
Justice Gregory, delivered on the 23rd 
of March 1926. lb appears that certain 
probate proceedings were pending in the 
Court of the learned District Judge of 
Barisal in which tlie appellant was the 
plaintiff and the respondent was the 
defendant. 

A Rule had been granted by a learned 
Judge, sibbin» on the Original Side of 
this Gourb, calling upon the appallanb to 
show Cl 133 why che Probate Sait No. 2 
of 1925 pending in the Court of the 
District Judge of Barisal should not be 
removed from the said Court at Bariaai 
tc this Court for trial of the same by the 
High Court. 
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That Rule was heard by Mr. Justice 
Gregory and oq the merits, he came to 
the conclusion that, for the purpose of 
justice and on considerations of conveni¬ 
ence, it was proper that the probate case 
pending at Barisal should be removed 
and tried and determined in the High 
Court. He, therefore, made the Rule 
absolute and, in the exercise of the 
power conferred by 01. 13 of the Letters 
Patent, he directed that Probate Case 
No. 2 of 1925 then pending in the Court 
of the District Judge of Barisal should 
be removed from that Court and should 
be tried and determined in the High 
Court. 

The facts which it is necessary for me 
to mention are as follows : 

The testator died at PariJpur in March 
1925, and it was alleged that he made a 
Will, dated the 9th of August 1907. 
On the 26th of August 1925 the appel¬ 
lant, who had been appointed executor 
under the Will, applied for probate 
in the Barisal Ocurt. On the 9bh of 
September 1925 the widow of the testator 
hied a caveat objecting to the granting 
of probate The respondent, who is the 
minor son of the testator, filed a written 
statement on the 28bh of October 1915, 
and the ground of his objection to the 
Will was that the Will was a forgery, 
and it was alleged that the deceased man 
had been of unsound mind since the year 
1903. The proceedings in the Barisal 

Court were headed “Probate Suit No. 2 
of 1925.” 

The grounds upon which the learned 
Judge decided this application have not 
been investigated in this Court, because 
the learned advocate, who appeared for 
the appellant, stated that, if the learned 
Judge had jurisdiction under Cl. 13 of 
the Letters Patent to direct that the 
|caso should be tried in the High Court 
on^bhe ground that the proceedings were 
a suit” within the meaning of 01. 13 of 
jthe Letters Patent, he was bound by the 
decision of the late Mr. Justice Mookerjee 
land another leaimed Judge of this Court 
|in the case of Khatizan v. Soii'tiram (l), 
that there was no appeal in such a case. 

The point 'on which the learned 
advocate relied was nob taken before the 
learned Judge on the Original Side. 
Shortly stated, it was as follows : 

The argument was that the learned 
Judge had no jurisdiction, heoanss ths 

(1) [1920] 47 .Oal. 1104=60 I. C. 963. ’ 
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proceedings in the Barisal Court wero' 
not a “suit” within the meaning of Cl. IS* 
of the Letters Patent. Cl. 13 is aS/ 
follows : 

And we do further ordain that the said High 
Court of Judicature at Fort William in Bengal 
shall have power to remove, and try and deter¬ 
mine, as a Court of extraordinary original juris¬ 
diction. any suit being or falling within the 
jurisdiction of any Court, whether within or 
without the Bjngal Division of the Presidency 
of Fort William, subject to its superintendence 
when the said High Court shall think proper to 
do so, either on the agreement of the parties to 
that effect or for purposes of justice, the TOasona 
for so doing being recorded in the proceedings of 
the said High Court.. 

The arg'iment presented on behalf of 
the appellant was that; the Letters Pat*- 
tent contemplated an application for a 
grant of probate and the proceedings in 
connexioD therewith as something differ^ 
ent from a civil suit, such as was con-' 
templated by Cl. 13 and the main ground 
for the argument was that Cl. 34 of the- 
Letters Patent conferred a jurisdictioDi 
on the High Court 

in relation to the granting of probates of last 
Wills and Testaments, and letters of administra¬ 
tion of tbs goods, chitt^ls, credits and all other 
effects whatsoever of persons dying intestate^ 
whether within or without the said Bengal 
Division. 

It was argued that Cl. 34 was headed 
‘ Testamentary and Intestate Jurisdic¬ 
tion” and that it was the intention of the 
Letters Patent that the proceedings in 
connexion with the grant of probate or 
letters of administration should he treated 
as being different from a “suit” which 
referred to in Cl. 13, which clause wa?? 
contained in that part of the Letters 
Patent which related to “Civil Jurisdic¬ 
tion of the High Court.” 

In my opinion, the object of Cl. 34 was 
to confer jurisdiction upon the High 
Court with regard to the matters which 
are mentioned in that clause, and the' 
fact that probate and administration 
proceedings were dealt with in a separate 
clause of the Letters Patent is not suffi¬ 
cient to show that the proceedings in 
connexion therewith could nob be a suit 
within the meaning of Cl. 13. 

In the first place, I propose to consider' 
what is the nature of the proceedings in ‘ 
connexion with an application for a grant 
of probata. There is no doubt that in 
such proceedings the question of title to 
property does not arise. The question 
is whether one or other of the parties to; 
the proceedings is entitled to reprint 
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the estate. But, when the proceedings 
are contested, as in this case, the Court 
has to try an issue which arises between 
the parties and which involves the ques* 
tion whether the plaintiff is entitled to 
have a grant of probate or whether the 
person, who has entered a caveat and 
who has become ‘a defendant, has sub¬ 
stantiated and proved the defence which 
he has set up. 

I refer to a passage in Sir John Wood- 
roffe’s book on the Code of Civil Proce¬ 
dure, 2nd Edition, at pa3e4t, which is 
as follows • 

CoQteatious proceedings for the grant of pro¬ 
bate Were held to be a suit, as an order granting 
probate, though spoken of in the Probate Act as 
an order, is for the purposes of the Code a decree, 
beoause, so far as the Court grauting the probate 
is concerned, it decides not only a right to have 
the probate granted, hut also the defence set up 
against the grant. 

The learned Chief Justice in the case 
of In the goods of Colonel John Shelton, 
deceased (2), at page 173, described pro¬ 
bate proceedings as follosvs : 

A contest for probate is a suit to try the ques¬ 
tion o! testacy or intestacy, and thib administra¬ 
tion is a matter of civil right. 

In my opinion, these passages correctly 
describe the nature of the proceedings for 
the grant of probate which are contested 
and, in the ordinary acceptation of the 
word, there is no doubt that proceedings 
for the grant of probate, which are con¬ 
tested, would come witliin the meaning 
of the word "suit." 

The Letters Patent of 18Go of this 
Court were dated the 28th December 
1865. In March 1865, an Act which is 
called the Indian Succession Act (10 of 
1865) had been passed. Under that Act, 
jurisdiction was given to District Judges 
to grant and revoke probates and letters 
of administration in all cases within 
their districts. That . jurisdiction was 

given by S. 236 of the Succession Act of 
18G5. 

Section 236 of that Act provided : 

The District Judge shall have the like powers 
aud authority in relation to the granting of pro¬ 
bate and letters of adminUtratior, and all 
matters connected therewith, ns are by law 
vested la him in relation to any civil suit or 
proceeding pending in his Court. 

Section 238 provided 

The prooesdlngs of the Court of the District 
Judge in relation to the granting of probate and 
letters of administration shall, except as herein¬ 
after otherwise provided, be regiilatsd so far as 
the olroumstanoes of the ease will admit bv th* 
Code of Civil Proce dure ; 

[1846J Montrlon's Rep. 167. 


and S. 261 provided : 

In any case before the District Judge in which 
there is contsntion, the proceedings shall take, 
as nearly as may be, the form of a regular suit, 
according to the provisions of the Code of Civil 
Procedure, in which the petitioner for probate 
or letters of administration, as the case may be. 
shall be the plaintiff, and the person who mav 
have appeared as aforesaid to oppose the grant 
shall be the defendant. 

Those provisions were in force at: the' 
time when the Letters Patent of thi? 
Court were issued, and those who were 
responsible for the Letters Patent must 
have known of the provisions of the Suc¬ 
cession Act of 1865. 

It appears from tliose provisions that 
proceedings in connexion with an appli¬ 
cation for the grant of probate did not 
acquire the character of a “suit” until a 
caveat had been entered ; or, to put it iii 
another way, when a caveat had beer, 
entered and a written statement had 
been filed, in my judgment, the probate 
proceedings reached the stage of a con¬ 
tentious suit : and the words which 1 
quoted from the judgment of the learned 
Chief Justice in In the goods of Colo)iei 
Johyi Shelton, de:eascd (2) are peculiarly 
applicable. The proceedings have then 
become 

a suit to try the que-itiou of ta-stacy or iutes^- 
tivey and that administration is a matter of civil 
tight. 

The sections of the Indian Succession 
Act, to which I have referred, have been 
reproduced in the Probate and Adminis¬ 
tration Act of 1881. I do not propose tC’ 
read the sections. The material ones arc 
Ss. 51, 53, 55 and 83. 

The learned Advocates, who argued 
this case on behalf of the appellant, have 
not convinced me that probate proceed¬ 
ings, which are confcev.tod and whicli have 
taken the form of a suit by reason of tlie 
statutory provisions to which I have re¬ 
ferred, do not come within the meaning 
of'the word “suit” in Cl. 13 of the Lottei'n 
Patent. 

In my judgment, when my learned 
brother Mr. Justice Gregory was called 
upon to adjudicate in respect of the R\ile, 
which had been granted, and had to con¬ 
sider whether the Rule should be made 
absolute, the proceedings in the Barisal 
Court had become a “suit” within tht» 
meaning of Cl. 13 of the Letters Patent 
and he had jurisdiction to make the 
transfer. 

There is nothing more for me to say 
except that in an unreported case which 
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was headed, In the goods of Nripendra 
-'Ohartdra Bis'ik, deceised {nfirep''rtcd), 
this point was spajifically raisjd bofore 
my learned brother Mr. Justice G. 0. 
Ghose and tha judgment; wis djiivered 
on the 1st of June V.)25. The learned 
Judge decided that he had jurisdiction 
t-o transfer the procenlings, which were 
contested testamentary proceeiing; in a 
•yubordinate Court, to the High Court. 
The matter eame on appeal to this Court 
and was heard by my learned brother 
Mr. Justice Buckland and me. It was 
dismissed on the ground that the appeal 
did not lie, the Court relying upon the 
decision in Khatizan v. Sonairam (1). 
It is only material bo notice that the 
point, which had been ‘taken before the 
-learned Judge (Mr. Justice G. C. Ghose) 
on the Original Side was nob raised at 
■t.he hearing of the appeal in this Court. 

For these reasons, in my judgment, 
■dihis appeal should be dismissed with 
•costs. 

Panton, J. —I agree. 

Appeal dismissed, 

^ A. I. R. 1927 Calcutta 234 

Chotzner and Duval, JJ. 

Hamid Ali and others —Accused*— 
Pobibioner.s. 

Y. 

^adhiv Sitdciii Das Sirkat —Opposite 
Party. 

Civil Revision No. 6 of 1926, Decided 
on 2IrI SeptemS^r 1923, from an order 
of the Dist. J., Tipperah, D/* 22Qd May 
1926. 

(a) Criminal P. C., S. ^76-~{Chot2ner. J.)— 
'Complaint under — Appeal from is regulated 
by Criminal P.C., S. {Duval, J.)-’Civil 
P, C„ 0, 41 applies. 

Chotzner, /.—When 'a oomplaint has baaa 
male undsr S. 473, the paraoa affestad by the 
co’nplaint Tiiy tike a i appeal to tha Court to 
■which the Cjurt making the oomplaint is sub¬ 
ordinate and bhit appeal must be dealt with as 
an ordinary appeal under the Criminal P. C., as 
is provided for in S. 424 of the Code- (P 284 0 2] 

Duval, J. —The appeal must be traatel as a 
miscelUaeois appjil and regulated bv 0. 41, 
■■Civil P. C.. aid not by Ss. 422*424, Criminal 
P- C. [P 285 C 13 

(6) Criminal P. C., S. 476— Sanction under— 
Appeal—Sattef toning * Court cannot be to 

correct defects in complaint—Summary disposal 
«/ appeal is bad, 

Whsa an appeal has Ijbaeu preferred against 


an order granting sanction tinder S. 476 tho 
appellate Judgs has no jurisdiction to requit® 
thi Subordinate Judge to answer argument® 
which he is required to answer himsolr. Als® 
summariT disposal of the appeal without --giving 
any reasons is improper. [P 234 C 2, P 285 0 1] 

Narendra Kumar Basu and Debendra 
Narain Bhattacharfee —for Petitioners. 

Birendra Kumar Dey —for Opposite 
Party. 

Chotzner, J. —We are of opinion that 
this Rule must be made absolute on the 
first ground upon which it was issued, 
namely that the judgment of the learn* 
ed District Judge is not in accordance 
with law. It seems that the Subordi¬ 
nate Judge drew up an order directing 
the prosecution of the present petitioner 
on certain grounds. An appeal wds taken 
from that order under S. 476-B, Criminal 
P. C., to the District Judge. The learn¬ 
ed Judge, however, seems to haveregard- 
ed the complaint drawn up by the Sub¬ 
ordinate Judge as defective and he there¬ 
fore sent instructions to the Subordinate 
Judge 

to frame a proper complaint more or less in 
the form of a charge giving the date of the alle¬ 
ged offa ice or offences, the way in which they 
were conmibted (i. e., in the case of the charge 
under S. 471 the mode of user) 

and then he goes on to say ** let him 
send me the complaint in this form " 
and he then proceeded to state what 
apparently was one of the grounds of ap¬ 
peal which was 

that judgment-debtors Nos. 2 and 3 took n® 
active part in the pre.^ecution of tbe case an<I 
oainob be bound with anything which Jadg* 
melt-debtor No. 1 may have done. The Subordi- 
mate Juige should meet that objection. 

This order was made on - the 1st May 
1926. On the 22Qd May tbe learned 
Judge notes : 

Heard arguments for appellants and road the 
Subordinate Judge's reply to the points referred 
to in my order. I am not prepared to interfere 
or order withdrawal. 

Now, it is plain from the wording of 
S. 476B that when a complaint has been 
made under S, 476, the person affected 
by the complaint may take an appeal to 
the Court to which the Court making the 
CDmplaint is subordinate and that appeal 
must be dealt with as an ardinary appeal 
under the Criminal P. G., as is provided 
for in S. 42t of the Cole. The procedure, 
however, adopted by the learned Distriofe 
Judge was ‘not in accordance with that, 
section. We doubt whether he had juris¬ 
diction when an appeal had been prefer:! 
red against an order of the Subordinatfii 




Gnakada Sundari 

lJadg3 6o ra^uiro bha Sibordinaba Jjdga 
|bo aa war argaaa9Tb3 whijh ha wa? re- 
iQ'jirad bo anawar hiauelf. Wa are also 
of opiaioQ bhab bha suinm^ry mebhoi he 
haifoUowelia dUponag of the appeal 
wibhoab giving any reason cinoob bo sup¬ 
ported. We consider therefore that the 
Rule must be made absolute and the case 
remitted bo -the Go irt of the Distriot 
Judge 80 fchafc he may ro^hoir the appeal 
and write a judgment in accordance 
with law. 

Duval, J. I agree with my 'learned 
brother that the • appsal must ba heard 

according bo law. In my opinion, hovv- 
erer the appeal must ba breatei as a 
miscellaueoas civil appeal and regulated 
by 0* of the Cede of Civil Procedure 
and nob by Ss. 422-421,-Criminal P. G.. 
it being an appeal against an order of a 
oirii Court to a superior civil Court 
and the procedure in civil Court being 
provided for by the civil and not the 
Criminal P. G.* 

Rale made absoCiUe. 
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Greaves and Mokerji, JJ. 

Gnanada Sundari Mojumdar —Appel¬ 
lant. 

V. 

Ohandra Kumar De —Respondent. 

Appeal No. 273 of 1925, Decided on 
30bh March 1926, from the appellate 
order of the Addl, Sub.-J., Noakhali, 
D/- 20th April 1925. 

2ft Oivil P. C„ S. 151— Order under S. 151 in 
exeroiaet by analogy, of Jurisdiction under 6'. 144 
4* appealable^OivH P. C.. S. 114. 

order is made under the provisions 
of B. 15L, but ia fact in exercise, by analovv. of 
the jurisdiotlon under 8. 144 an appaal doas lio 
from the order ; 2 P. L. J. 361 and 2P L J 
206 ; A, I. n. 1922 P. C. 269, Bef. [p. 286, 0. 1] 

Hem Kumar Pose—for Appellant. 

Jitendra Kumar Sen Oupta —for Ras- 
pondent. 

Greaves, J. —^This is an appeal by the 
judgment-debtor against a decision of the 
Subordinate Judge of Noakhali reversing 
the order of the Ist Munsif of Lakhipur. 

Packs. —The Opposite Party No. 1 hold an under- 
raiyati under the appellant. In execution of a 
deoree In ejectment the appellant obtained kbas 
poeaeulon of the under-raiyati against the Oppo> 
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site P.irty No. 1. Tho superior landlords subse¬ 
quently obtained a rent decree against the ap- 
peUauC and in executiou thireof the holding watt 
brought to sale a >d purchas-id by the Opposittv 
Party No. 3. The Opposite Party No, I obtained 
sjttlemeit of the laud from the auction-pur- 
chisar at the execution sale, the Opposite Party 
No. 3. 

After this the judgment-debtor applied to set 
aside the sale by the landlord in execution of the 
rent decree. This was contested by the auetion- 
purohaser, but a compromise was arrived at and 
the sale was set aside. Thereupon tho appellant 
applied for restoration of possession against the 
Opposite Party No. 1 who held the under-raiyati. 
The JIunsif said that he had no jurisdiction to 
deal with the raitter under the provisions of 
S. 144, Civil P. C., but that as he co isidered tho 
applicant was entitled t) be restored to the posi¬ 
tion in which ho would havo boon if the execu¬ 
tion sale had never taken place, he passed au 
order under S, 1.51, Civil P. G., for possessiori 
against the Opposite Party No. 1 who had been 
settled oa the la id after the purchase by the 
Opposite Party No. 3. Possession under this 
order was given to the appellant and he is now 
in possession. Therc.ifter an appeal was preforred.i 
by the Opposite Party No. 1 against the decision 
of the Munsif, and the Subordinate Judge re¬ 
versed the order of the Munsif for reasons which 
he has indicated in his judgment. As a result 
this appeal has been preferred to ibis Court. 

Two points have been urged before uh 
on behalf of the appellant. First, it is 
said that as the Munsif acted not under 
S. 144, Civil P. C., but under his in¬ 
herent jurisdiction under S. 151, Civil 
P. C., no appeal lay to the Subordinate 
Judge and that in the result the judg¬ 
ment of the Munsif should be restored; 
secondly, it was said that on the merits, 
by virtue of the provisions of 0. 21, 
R. 92, the appellant was entitled as 
against the Opposite Party No. 1 to the- 
order which the Munsif had made. It 
was urged that be was entitled when the 
auction-sale was set aside to be placed 
in exactly tho same position as he would 
have been if the sale had never taken 
place and that consequently he was not 
merely entitled to have the sale sot aside 
as against the Opposite Party No. 3, hut 
to have an order for possession of the 
land against the Opposite Party No. 1 
who had been settled on the land by tho 
Opposite Party No. 3 after the Opposite 
Party No. 3 had purchased at the sale xn 
execution of the rent decree. 

So far as the first point is concerned, 
namely that there was no appeal, we 
were referred to the decision of the Patna 
High Court in Sukhdeo Dass v. Kitu 
Singh (l). In that case it was held that 

(1) [iyi7j l Pat. L. W. 65i=3j 1. C. ^3=2 
P*t. L. J. 361, 


^86 Calcutta 


Ashutosh Seal 

as the order of the executing Court must 
have been made under S. 151, Civil P. 0., 
and that as O. 43, R. 1, does not provide 
for an appeal against such an order, the 
lower appellate Court had no jurisdiction 
to set aside the order of the first Court; 
that is to say, it was held that there was 
no appeal to the Subordinate Judge from 
an order made by the Munsif under the 
provisions of S. 15L, Civil P. C. There is 
another case of/rt.f 7 c?ip Singh y. 

F. H . Ilollowaij i(2); the point was not 
actually decided there, but* one of the 
learned Judges who formed the Division 
Bench expressed an opinion, which no 
doubt is obiter, that an appeal did lie, 
as it was an adjudication between the 
])arties and not an order against which 
an appeal lies as an appoal from an 
order. 

There does not seem to be any direct 
authority in this Court dealing with the 
actual point, but the learned vakil who 
appears for the respondents says that in 
many casas an appeal has bean enter¬ 
tained against an order passed under 
S. 151, and he refers us in support of this 
contention to a decision of the Judicial 
XJomnoittea: Jai Bnrham v. Kedar Nath 
Marwari (3). But I do not think that 
•chat case really covers the point which 
we have to decide. But I am inclined 
to think that an appeal does lie. It 
■certainly saems a curious position that 
if the Court deals with the matter under 
'S. 141, Civil P. C., an appeal lies whereas 
uf the Court under S. 151 exercises the 
-same jurisdiction which S. 141 gives him. 
hut exercises that jurisdiction under S.151 
because S. Ill is not strictly applicable, 
no appeal lies; and the view I take 
is that if as here the order is made 
j under the provisions of S. 151, but in 
fact in exercise, by analogy, of the juris¬ 
diction under S. 141 an appeal docs lie. 
The first point therefore accordingly 
fails. 

So far as the second point is.concerned 
I think that the Subordinate Judge was 
right. I do not see how the Opposite 
Party No. 1 can be brought into the exe¬ 
cution pi'Oceedings and an order such as 
is sought against him be passed in those 
proceedings. It seems to me that the 
remedy of the appellant does not lie in 
this direction. He can either recognize 

(2) [1917] 2 Pat. Tj. J. 203=S P.it. L. W. 423 = 

39 I. 0. 653=(1919) P. H. C. 0. 282. 

(3) A. I. R. 1922 P. 0. 269=2 Pat. 10. 
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the Opposite Party No. 1 as tenant on 

the land and take rent from hitri, or re¬ 
cognizing him as a tenant he can termi¬ 
nate his tenancy by notice, and if posses¬ 
sion is not given sue for ejectment, or he 
can treat him as a person who, under the 
facts and circumstances of this case, is no 
better than a trespasser, and has no right 
whatever ou the land, and sue in eject¬ 
ment to recover possession of the laud. 
It seems to me that one or other of these 
courses is tho proper course for the ap- 
pailanb to adopt and that he cannot get 
the order which he seeks as against the 
Opposite Party No. 1 in the execution 
proceelings to which the Opposite Party 
No. 1 is not a party. 

Wa are pressed with the fact that the' 
present appellant is in possession and it* 
is said that it would be therefore inequit¬ 
able to mike any order which might have 
the effect of disturbing that possession. 
But I do nob think that that fact can 
influence us. If the appellant is wrong 
in his contention then the order of the 
Subordinate Judge was correct and we 
are bound to say so whatever the con¬ 
sequence may be. 

In the result therefore the appeal fails 
and it is dismissed with costs, the hearing- 
fee is assessed at one gold mohur. 

The connected application is rejected. 

Mukerji, J. —I agree. 

« 

G.B. Appeal dismissed. 
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St7Ha.lWARDY AND OAMMIADB, JJ. 

AshiUosh Seal —Applicant—Appellant. 

V. 

Gouripore Co. Lid.—Opposite Party- 
Respondent. 

Appoal No. 92 of 1926, Decided on 29th 
November 1926, from tho original order 
of the Commv. Workmen’s Compensation, 
Bengal, D/- 16th December 1925. 

^ ^V^orJemen's Compensation Act, S. Words 
' Result from" are wlier than "directly attribu’ 
table to"—‘Even if injury is unnatural result of 
the accident, law is satisfied. 

The words “result from ” in S. 4 are wider 
than “solely and directly attributable ” .and tbe 
requirement of the law is satisfied even if tho in¬ 
jury cau be traced to the accident as the un¬ 
natural cause thereof. 

The true test is not whether the disablenisnt 
is the direct or even probable result of the in¬ 
jury or the injury the natural cause thereof, hat 
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• • 01 tl fc oan be traced to the 

injury even as an unusua], but not unconnected 
result thereof; Dunham v. Clare, (1902) 2 K. 

B. 292, and Ystradowen CoUlerv, Co. Lid v* 
■Oriffilhs, (1909) 2 K. B. 538, Ref 

[P 287 C 2, P 288 C 1] 

Atttl Gh. Gupta and Satis Ch. Singha — 

<or Appellant, 

Pannalal Chatterjsc —for Respondent. 

Judgment. This is an appeal under 
o. 30 of the Workmen’s Compensation 
Act (8 of 1923). The facts are that 
the Appellant a workman employed by 
the Gouripore Company, Ltd.—suffered 
an injury to his left hand causing, ac 
cording to the medical evidence, an 
abrasion on the outer side of the left 
index finger and an injury exposing the 
'subcutaneous tissue It is not disputed 
that the injury was caused by accident 
arising out of and in the course of his 
employment. This happened on the 
25th June 1925. He was treated by the 
doctor attached to the Mill till the 30th 
June. He then, it appears, went to the 
Imamhara hospital in Hughly on the 
opposite side of the river where he was 
treated from the 2nd to the 8th July, 
On the 8th July he wanted to become an 
indoor-patient of the hospital, but he 
was asked by the doctor to get a letter 
to that effect from the Mill. On that 
day, according to the appellant's evi¬ 
dence at about noon he went to the Mill 
and obtained the necessary letter. Some- 
iiime after that it was found that 
gangrene had set in and that operation 
was necessary. In the result, two of his 
fingers (index and thumb) had to be am¬ 
putated. He then applied under the Act 
for compensation for the injury thus 
caused to his person. It is a case of 
Tartial disablement as defined in Cl. (g) of 
8. 2 of the Act. 

, It is not disputed before us that if the 
workman is found entitled to any compen- 
sation, he would, under the schedule to 
the Act, be able to recover Rs 367 odd 
from the defendant. The learned com 
missioner appointed under 8. 20 of the 
Act dismissed the workman’s claim and 
hence this appeal. Under S. 30 of the 
Act an appeal lies to this Court oh two 
conditions : (l) that a substantial question 
of law 13 involved in the appeal ; and (2) 
that the amount in dispute on the anneal 
IS not less than Es 300. The second 
.ground is satisfied because the value of 
the appeal is more than Rs. 300. As re¬ 
gards the first point, the question of law 
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involved is as to whether the Commis¬ 
sioner approached the case from the 
correct standpoint and whether the 
workman’s claim was not dismissed on a 
wrong interpretation of the law. We 
are of opinion that in the present case 
the appeal is competent and that it is 
open to us in this first appeal to decide 

all questions of Jaw and fact that arise 
in It. 

^ The learned Commissioner framed an 
issue in the case which is to this effect : 

Was the loss of applicant’s left index finger 
and thumb solely .and directly attributable to 
the accident ? 

It is argued that the issue as framed 
does not on the law as it stands properly 
arise in the case. Under S. 3 an employer 
shall be liable to pay compensation if the 
injury is caused to a workman by acci¬ 
dent arising out of and in the course of 
his employment. Under S. 4 the em¬ 
ployer is liable to compensate the work¬ 
man according to the scale given in the 
Act where permanent partial disablement 
results from the injury. The wordin® 
employed by the legislature following the 
English law of compensation bo workmen 
IS that the disablement must result from 
the injury. The law does not insist and 
has nowhere indicated that the disable¬ 
ment should be solely and directly attri¬ 
butable to the accident. There are cases 
where the disability cannot be said to be 
du^esoley and directly to the accident, 
ihe true test is not whether the disable* 
ment is the direct or even probable result 
of the injury or the injury the natural 
cause thereof, but whether the disable¬ 
ment can be traced to the injury even as 
an unusual, but not unconnected result 
thereof. In the case of Dunham v. 
Cmre (1) the deceased met with an acci¬ 
dent which caused the wound to his toe. 
He was treated for that wound in the 
hospital but after a- certain interval 
erysipelas set in and ho died of blood- 
poisoning. It was held that the death 
was the result of the injury within the 
meaning of the Workmen’s Compensation 
Act, 1897, even though in fact it might 
not be the natural or probable consequ¬ 
ence thereof. In' Ystra'^owen Colliery 
Company, Ltd. v. Gri{iilks{<2.), a workman 
got a severe injury in the thigh and as 
he had to walk some distance to got to 
his home he caught cold which made 

"(lj“fl902] 2 K. B. 292=71 L. J. K, - 

(2) fl909] 2 K. B. 533=78 L. J. K. B 1044= 

100 L. T. 869=25 T. L, R. 022. 
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him subj9cfc to bronchitis and chronic 
asthma and permanently incapacitated 
him for work. Oozens-Hardy, M. R., 
observed thus ; 

It is not the law to sav that a disease which 
has been accelerat'd, still mo-e if proiuoed, by 
the accident, is not a mittJr which comjs 
within the four corners of the Act of Parliameat. 

In another passage he observed as 
follows : 

I think, we are bound to give him ” 

(the County Court Judge) 

this direction that the test is not whether the 
present conditiouof the man is the natural result 
of the injury, but he mu't consider ths result in 
fact. It may ha an improb^ble result—I will 
even go so f-fcr as to say, as Collins, M. R., said, 
possibly even an unnatural result—but the 
qus'tlou is whether the man’s present ooudltion 
is the result of the accident in th'S seise that 
it is occasioned by his debilitated condition im¬ 
mediately after the accident and omasioaed by 
the accident which he has mei with. 

There are many cases which 
have taken the same view, the result 
of which is that if the disability can be 
traced to the injury caused byacoident in 
the coarse of his employment the work¬ 
man will be entitled to compensation. 
The case of Humber Towing Goy., Ltd. 
T. Barclay (3) does not depart from the 
principle thus stated. In that case the 
workman’s fore-arm was broken by acci¬ 
dent. He had it set by a bone-setter 
who did the work so negligently that the 
man’s arm became stiff, and incapacitated 
him for further work. The Master of the 
Bolls (Cozens-Hardy, M. R.) very rightly 
observed that the employer is respon¬ 
sible for the injury caused to the work¬ 
man but he does not insure against lack 
of skill or competency of any doctor or 
physician who might treat the workman. 

In our opinion the words “result from” 
in S. 4 are wider than “solely and directly 
attributable” as the learned Judge takes 
them to mean, and the requirement of 
the law is satisfied if the injury can be 
traced to the accident even as the un¬ 
natural cause thereof. 

In our judgment the plaintiff’s^ claim 
can only be defeated by the provisions of 
cl. (6) of S, 11 of the Act, That clause 
says that a workman becomes disquali¬ 
fied and cannot claim compensation “ 
refuses to be attended by a qualified 
medicial practitioner whose services have 
been offered to him by the employer or 
having accepted such offer has deliberate¬ 
ly disregarded the instructions of such 
medic'al praotitioner an d it is fchei*eafter 
(8) 6 But.terwoith’6 Wockmaa’s Compensation 
Cases, 142. 
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proved that the workman has not been 
regularly attended by a qualified msdioal 
practitioner and that such refusal, failure 
or disregard was unreasonable in the cir¬ 
cumstances of the case and that the in¬ 
jury has been aggravated thereby. To 
claim esemption the employer has to 
prove the circumstances mentioned in the 
section disentitling the workman from 
claiming compansation. It has been 
proved in this case that the appellant was 
offered the services of a medical practi¬ 
tioner. We do not know the qualifica¬ 
tions of Mr. Sarat Chandra Chatterjee, 
the Mill doctor, who has b3eii examined 
in this case on behalf of the respondent. 
Assuming that he was a qualified medical 
practitioner, it has further to be proved 
that the Appellant refused to accept the 
offer. The evidence is that the doctor 
treated him for five days. There is no 
evidence that he deliberately disregarded 
the instructions of the doctor. 16 has 
further to be proved that the appellant 
was not attended thereafter by a quali¬ 
fied medicial practitioner. The evidence 
in the case is that after leaving the Mill 
doctor, the appellant went to the Imam- 
bara hospital where it cannot be said that 
he was not atbendel by a qualified doctor. 
On the face of it therefore the respon¬ 
dent has not bsen able to discharge the 
onus placed upon him by law. 

We next examine the evidence in the 
case. The appellant, supported by his 
witness, tells the story as stated above. 
The doctor, Sarat Chandra Chatteriee> 
examined on behalf of the Mill, says that 
when on the 8th July the appellant came 
to him his hand was wrapped up in a very 
dirty rag, soaked in mustard oil, and the 
gangrenous condition of his hand was due 
to sepsis from using dirty rags. The 
appellant and his witness, however, deny 
that the rag on the day he came to the 
Hill was a dirty rag. Their case is that 
the appellant was dressed in the morning 
of that day by the doctor at the hospital 
and he came to the Mill soon after for the 
letter. It is unfortunate that the learn¬ 
ed Commissioner did not do his best to 
secure the evidence of the doctor who 
had treated the appellant at the hospital. 
An application was made on behalf of the 
appellant for the issue of process for the 
attendance of the doctor as a witness on 
his bsbalf. But it was returned unserv • 
ed for want of time. This was on the 
26bh November 1925 though the learned 
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CommiMioner did not deliver his judg 
ment till the 16th Deoember 1925. But 
on the evidence as it stands we are not 
prepared to accept the story as given by 
the respondent’s witness. 

It seems to us on a reading of the entire 
evidence and on a consideration of all the 
facts that the man received the injury, 
the exact nature of which may be what 
.the doctor has described. He got himself 
treated for a few days by the Mill doctor, 
but not getting much benefit he went to 
the Imarabara hospital for better treat¬ 
ment. It seems to us that as the appel¬ 
lant was not improving as he had expected 
he wanted to be an indoor-patient of the 
Imspital and for that purpose he came to 
the Mill for a letter, When he came 
there he had the bandage put by the 
hospital doctor and there is no reason to 
disbelieve it. The story that his hand 
was wrapped up in a dirty rag soaked 
with mustard oil seems to us to be an in¬ 
vention. The doctor further says that 
the wound was making progress under his 
treatment and it would have taken 10 or 
12 days to cure. This statement does 
not appear to us as true. There was no 
reason why the appellant when deriving 
benefit from the treatment of the Mill 
doctor should take the trouble of crossing 
the river and visiting the hospital. It 
cannot therefore be doubted that the dis¬ 
ablement which the appellant complains 
of was the result of the injury received 
from the accident in the course of his 
employment and that the employer res¬ 
pondent cannot claim exemption from 
liability for compensation under S. 11 (6J 
of the Act. We accordingly allow the 
appeal, set aside the order of the Com¬ 
missioner and decree the claim of tho 
appellant for Rs. 367-8 with costs of this 
Court only. We assess the hearing-fee 
at three gold mohurs. 
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Appeal allowed. 
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C. C. Ghose and Duval, JJ. 

Radhanath J^andal —Accused — Ap~ 
pellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 742 of 1925, De¬ 
cided on Ist March 1926. 

Criminal P, C., S. 465— The moment the' 
question of insanity is raised Judge must put U 
to the jury as a preliminary Issue. 

The moment the question of insanity of the 
accused is raised, the Judge must put to the 
jury as a preliminary issue to be tried by there 
as to whether or not the jury are satisfied that 
the accused is a person of unsound mind and 
incapable of standing his trial and in a position to 
understand the proceedings which are going 
on in Court. Evidence must be led on that 
point and the Judge must come to a finding on 
the basis of such evidence. fp. 289, C. 2] 

Suresh Chandra TahiJcdar —for Appel- 

laut. 

Khundka )—for Opposite Party. 

Judgment.—The appellant in respect 
of whom the appeal was admitted is 
named Radhanath Mandal. It appears 
that after the trial had commenced this- 
particular accused, Radhanath, showed 
signs of insanity. The learned Judge’s 
attention being drawn to the facts 
because of what was observed by him in 
Court and because of the fact that the 
surety of Radhanath and his pleaders had 
given him up on the evening of tha 
second day of trial, he asked the jury to 
observe closely Radhanath in Court and 
to form their own conclusions as to 
whether Radhanath was a person of 
unsound mind or not. The trial pro¬ 
ceeded and in the end the jury gave 
their opinion that they did not consider 
that Radhanath was a person of unsound 
mind. 

It appears to us, however, that 
according to the provisions of S. 465, 
Criminal P. C., the learned .Judge ought 
to have put to the jury as a prelim¬ 
inary issue to be tried by them as to 
whether or not the jury were satisfied 
that Radhanath was a person of unsound 
mind. This ought to have been done the 
moment the question of the insanity of 
Radhanath was raised. On that point 
evidence should have been given or re¬ 
quired as to whether Radlianath was a 
person who could stand his trial and 
was in a position to understand the pro¬ 
ceedings which were going on in Court. 
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No evidence whatever wag led on that 
point, and although we are not unmindful 
of the fact that the learned Judge did 
put to the jury the question of the 
insanity of this particular accused, it was 
not put in the way and form required 


H. S. Suhrawardy —^for Applicants. 

I. C. Seth —for Opposite Party. 
Rankin, C. J. —In this case a mort¬ 
gage suit was tried and decreed at Arrah, 
It would appear that a preliminary 
decree was passed on the 24th of June 


by S. 465, Criminal P. 0. 

We feel, therefore, that we have no 
other alternative but to set aside the 
conviction of and the sentence passed on 
the accused Radhanath Mandal and to 
direct that the matter should go back 
to the learned Judge to try the issue re¬ 
ferred to above before a fresh jury. In 
the event of the jury being of opinion 
that Radhanath is a person of unsound 
mind, further proceedings in the cage 
against Radhanath should be postponed 
and the jury discharged in terms of 
S. 465, Criminal P. G. If, however, on 
the other hand the jury are of opinion 
that Radhanath is a person of sound 
mind and is perfectly able to under¬ 
stand the proceedings against him, then 
the trial should go on. 

R.D. Case remanded. 
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Rankin, 0. J., and C. C. Ghose, J. 

Hyat Mahomed and others —Defen¬ 
dants—Applicants. 

V. 

Shaikh Mannu and oi/iers—Plaintiffs 
—Opposite Party. 

In the matter of an application in 
Suit No. 1016 of 1925. Decided on 22nd 
December 1926. 

(а) Civil P. G., S. 2 (4)— District Court will 
not in every instance mean and include a High 
Court on the Original Side. 

Though ths word “ District ” in the Civil 
P* 0*, does include the lo^al limits of a High 
Court in its ordinary Original Civil jurisdioiioBt 
still it is not lagitituats to construe the words 
‘ District Court ” wherever they appear to 
mem and include a High Court in its ordinary 
Original Civil jurisdiction : 12 C. W. N. 446, 
Dies. from. [P. 290, 0. 2] 

(б) Civil P,C.,S. 2B—Original side Judge is 
a High Court — Application under S. 23 to a 
Divisional Bench for transfer of case pending 
before him is incompetent. 

A Judge of the Original Side is not a Court 
subordinate to the High-Court, but is a High 
Court itself, and so an application for the 
transfer of a suit pending before him will not 
lie before a Benoh of the same High Court: 26 
Cal. 133, Rel. on. [P. 291, 0. 1] 


1921 and the final decree on the 27th 
of January 1922. The sale was in April 

1922 at which the mortgagees pur¬ 
chased the properties. It is true that a. 
writ for delivery of possession was issued 
in September 1922 by way of execution 
on the Original Side of the High 
Court. 

The present application concerns a 
suit brought by the defendants to that 
mortgage suit on the 20th of April 1925. 
It appears that that suit was brought to 
set aside the decree of the Subordinate 
Judge of Arrah on the ground of suppres¬ 
sion of processes. Curiously enough the 
writ of summons was not served for 
more than a year. An applicatiop is 
now made to us by the defendants in 
the suit for an order that tbat suit be 
transferred to the Court at Arrah which 
is within the limits of the Province of 
Behar and Orissa. 

It is said that the application is com¬ 
petently brought before this Division 
Bench by virtue of the terms of S. 23 
of the Code of Civil Procedure. In our 
opinion, S, 23 of the Code of Civil Pro¬ 
cedure does not govern this case so as 
to make this Division Bench a proper 
forum to which such an application can 
be made. It is quite true that the word 
“ District," in the Civil P. 0., includes 
not merely the local limits of what 
is ordinarily called a District Court, but 
includes the local limits of a High Court 
in its ordinary original civil jurisdic¬ 
tion. That is a very different thing 
indeed from saying that the words “ Dis¬ 
trict Court,” wherever they appear in 
the Code of Civil Procedure mean and 
include a High Court in the exercise of 
its ordinary original civil jurisdiction. 

If that is what was intended to be laid 
down by Mr. Justice Fletcher in the 
case of Kedarnath Mondal v. Ganesh 
Chandra Adah (1), I do not agree with 
it. 

A case has been referred to—which 
seems to me very much in point—the case • 
of Fakaruddin v. G. L. Garth (2) and 
speaking for myself and bearing in 

(1) [1907 12 0. W. N. 446. 

(2) [1898] 26 Gal. 133=3 0. W. N. 91. 
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mind the terms also of S. 3 of the Civil 
P. G., I decline altogether to hold that 
a learned Judge of the Original Side ig 
Oourb subordinate to the High Court. 
He is the High Court and, in my judg¬ 
ment, we would be going contrary To 
authorities and upsetting well-settled 
principles if we entertained the present 
application. It may be that one conse¬ 
quence of this ruling is that there is no 
machinery provided by express terms in 
irhe Civil P. C.‘ for the particular occa¬ 
sion which has arisen. Even so the 
applicants may take steps on the ground 
of malicious abuse of process or on the 
ground of forum conveniens. We are 
not here to advise. We will not for 
the sake ^ of dealing with this case lay 
down a principle which would interfere 
with the settled practice and constitu¬ 
tion of this Court. In my opinion, this 
application is incompetent and must be 
dismissed with costs. 

C. C. Ghose, J. —I entirely agree. 

Application refused. 


ouuaok be construe i or taken as part of the con¬ 
tract by reason of the provisions of the clause 
above mentioned. 

The defand^ts entered into the^contract con¬ 
tained m the English terms and such terms can- 
not be modifiei or altered by reason of th^ addi¬ 
tion of the Hindi writing, [p 293 C 

(t) Contract — Construction — Sale and mr- 
chase. ^ 

A contract whereby defendants agreed to pur¬ 
chase a certain number of cases of cloth, ship¬ 
ment July-August and September provided ; " If 
m any one month one package be shipped ia 
excess of thit monbh^s instalments the buyers 
agree to accept such one !package so shipped in 
excess as aforesaid along with the insbalmeuts of 
that month. If in any one month one packa<»e 
less than that month’s iastalmants be shipped, 
the buyers agree to take that instilment less 
the one package so short shipped as aforesaid.” 

Held -.th^ clausa could nob be intended to 
maka the buyer take more than the total amount 
for which he had contracted. The clause must 
have been intended to arrange for a month’s ins¬ 
talment containing a package in excess of the 
qnaiitity provided by the contract for that narti- 
culat instalment, the delivery being within the 
total amount of tbs contract quantity. 

'[P 295 C Ij 

Langford .fames and D. ]^. Basu — 
for Appellants. 
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Sanderson, 0. J., and Rankin, J. 

^ Meghraj Kanyalal and oifeers—Plain¬ 
tiffs—Appellants. 

V. 

Durga Sahai Buldeodas and others — 

Defendants—Respondents. 

Appeal No. 66 of 1925. Decided on 
17th May 1926, from the original civil 
decree of BuckUod, J., D/- 24th April 


(a) Contract — Construction^Sale and n 
nhase on printed form in English—One o f 

ani/fkkj written 

Hindi w^ld be null and void—Description 

entered in Hindi by 6ui 
tohile signing—Such description is void. ^ 

Plaintiffa entered into a contract with deh 
•dants whereby plamtiffB agreed to sell and deft 

dants agreed to purchasa certain goods. One 

the olausea of the contract provided that “ ar 
thing besides plain signature written by t 

thecontrj 

fcfuidVn an 

ennflifio - ^ part of the terms ai 

ooQaitioDQ of this coatract/^ [P 292 C 

aigaing the contrs 

wrote description m Hindi about shipment a 
quality of goods which differed from the d« 
oription given in the contract in English. 

Sfld the terms contained in the I 
anting must be treated as null and void, 


N.N. Sircar. A. K. Roy and Arun 
Sen —for Respondents. 

Sanderson, C. J. This is an appeal 
by the plaintiffs against the judgment of 
my learned brother Mr. Justice Buckland 
which was delivered on the 24th of 
April 1925. 

The suit was brought to recover 
Rs. 6,520 which was made up of Rs. 4,496 
the principal sum claimed with interest 
amounting to Rs. 2,023. 

The plaintiffs alleged that a contract 
had been made between him and the 

defendant firm on the 1st of April 1920, 

whereby the plaintiff agreed to sell to 
the defendant firm five cases of Hazel 
Poplins of a certain quality to be shipped 
in July, August and September 1920 at 
Re. 1-4-0 per yard on the terms and con¬ 
ditions which are set out at ;he end of 
the contract. The plaintiffs further 
alleged that the defendants raised cer¬ 
tain objections as to the quality, finish 
and shades but that upon a reference to 
the Tribunal of Arbitration it was order¬ 
ed that the goods which had been offered 
to the defendants were a fair tender and 
it was further ordered that the defend¬ 
ants should take delivery in terms of 
the contract. The defendants, however 
failed to take delivery and it is alleged* 
that time was extended till the 31at of 
May 1922 but that even then the defen- 
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danfcs failed to take delivery and the 
plaintiffs resold the goods and the sum 
claimed was claimed as the difference on 
* the resale or as damages. 

The defendants by their written state¬ 
ment admitted that they entered into a 
contract on the 1st day of April 1920 
but tlioy alleged that the shipment was 
to be in July and August instead of July, 
August and September as alleged by the 
plaintiffs, and they further alleged as 
follows : 

At the time of sigainf; the said contract, the 
defendants entered in Hindi at the foot, of the 
English writings in the printed contract form 
the terms and condition regarding quality, num¬ 
ber of cases, size, finish and delivery due- dates 
which were as follows. A translation in English 
was set out in the written statements 

The translation made by the official 

translator is set out in the learned 

Judge's judgment and is as follows : 

Durga Sahay Baldeo Das. Tussore cases 5 
(five cases). Inches 28,29. Than of 40 yards, 
quality No. 10859 at Re. 1-4 per yard. Shipment 
July, August. Godown due 90 days from the 
arrival of goods in godown. Finish ‘as given 
by us. 

In short, the defendants' case was that 
there was a concluded contract, which 
included the writing in the vernacular 
language which was agreed to by the 
plaintiffs and by which the plaintiffs 
were bound. 

Issues were settled and they are to be 
found at page 13 of the Paper Book. The 
main issue was the first one 
Was there a binding agreement betweeq the 
parties and if so, what were the terms thereof as 
to shipment and sample. 

The learned Judge found that there 
was no concluded agreement between 
the parties bub that the terms contained 
in the vernacular writing in the con¬ 
tract constituted a counter-proposal by 
the defendants. The plaintiffs appel¬ 
lants relied upon the terms of the con¬ 
tract which were in Englsh. The des¬ 
cription of the goods was as follows : 

5 (five cases each to contain 30 pieces 27'’-28.” 
About 40 yards. Quality No. 10859. Hazel Pop¬ 
lin. Shipment July August September 1920 at 
Re. 1-4 yer yard, (rupee one annas four only per 
yard), and all instructions as advised by mail. 

Clause 21 provided as follows : 

Anything besides plain signature written by 
the buyers in any native language on the con¬ 
tract shall be null and void and shall not be 
construed in any way as a part of the terms and 
conditions of this contract. 

Sewrattan, a member of the plaintiff 
firm, gave evidence and stated that he 
could not read the Hindi writing and I 
think that according to the evidence on 
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both sides it appeared that the member 
of the plaintiff firm could not read this 
particular Hindi-script. It was suggest¬ 
ed on behalf of the defendants that tbei 
form of the contract, which was a print¬ 
ed form, with the description of the- 
goods in type, was for the use of Euro¬ 
pean firms. There is no evidence as to- 
that, and in this case the form was used, 
by two Indian firms : the plaintiffs and 
the defendants. 

It was argued on behalf of the plain¬ 
tiff that no evidence was admissible^ 
except the contract in suit, that Cl. 21 
excluded any modification which might 
be contained in the Hindi writing, and 
that if it was admissible to look at the 
verbal evidence given on behalf of the- 
defendants such evidence was not reliable- 
and, in short, the contract between the- 
parties was as alleged by the plaintiffs. 
The defendants' case was that the con¬ 
tract, as originally proposed by the 
plaintiffs and contained in the printed 
and type-written terms, was modified as- 
stated in the Hindi writing and they 
relied on the verbal evidence of the wit¬ 
nesses who were called on their behalf,- 
If the evidence of the defendants’ wit¬ 
nesses were to be accepted, the contract 
in the printed and type-written English 
terms would not represent the real con¬ 
tract, which was, in fact, arrived at, and 
this might be a good ground for rectifica¬ 
tion of the contract. In that case it 
would not be right to allow the plain- 
tiffs’ claim for damages for breach of 
contract to succeed in this 'suit. The- 
first question, therefore, is whether the 
defendants’ case should be accepted. 

The learned Judge said that he did not 
come to any definite finding as to the 
facts, as he decided the case upon the 
document itself, but he stated that if he- 
bad to decide he would accept the defen¬ 
dants’ case in preference to that of the 
plaintiffs. The learned Judge in his- 
judgment did not deal with the evidencfr 
in detail, but he mentioned two grounds: 
first, he found it difficult to believe that 
Sewrattan was exclusively engaged in 
the matter and that the document was 
put away without any notice being taken 
of the vernacular writing. Secondly, 
because Sukumull was supported by the 
broker, Ganesh Prosad Khettry, and be 
saw no reason for disbelieving him. 

It is necessary therefore for this Oonr^ 
to consider the evidence more closeljr 
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tLan was done by the learned Judge, 
'(After examining the evidence his Lord- 
ship continued.) Upon consideration 
•of the evidence I am of opinion that the 
defendants’ case, viz., that there was a 
•completed contract made on the 2nd 
April 1920, upon the terms contained in 
the Hindi writing on the contract, should 
not be accepted. I am satisfied that the 
•contract was returned to the plaintiffs 
•by the broker, as described by Sewrattan. 
There is no doubt that the contract, 
when so returned, bora upon it the Hindi 
writing. This writing consists in the 
first place of the signature of Durga 
'Sahai Buldeodas ; then follow the Hindi 
V70rds the translation of which is set 
•out in the learned Judge's judgment. 

It remains to consider what is the 
proper construction of the document. 
The learned Judge, as already stated, 
lield that 

ths vernacular words were intended to and do 
modify the preceding terms in typewriting. 
Their effect is that of a counter-proposal made 
’by the defendant firm 

and he decided the case on that footing. 
In my judgment that is just the kind of 
thing at which Cl. 21 of the contract 
was aimed, and which it was intended to 
prevent. There is no doubt that Suku- 
mull signed the contract in the name 
of the defendants. He alleged that he 
signed it on the 2nd April. The putting 
of the signature to the paper was un¬ 
doubtedly intended as a signing of the 
contract. It is clear that Sukumull 
knew about Cl. 21 and the terms 
thereof. His evidence on this pjint was 
nob given satisfactorily. When he was 
first asked in cross-examination about 
1;he clause he said: 

I am not fluffioiently couvoraant with English 
so as to read the whole of it .and I do not know 
anything about this term 

—a very explicit statement. Yet, on being 
■further pressed, he had to admit that he 
Iiad been in the habit of entering into 
oontracbs^in the form of this contract 
and that “in every contract that clause 
is to he found” and that he knew ‘that it 
was in every contract. He went on to 
say that he kn^w the clause was ‘in the 
contract in suit, and so he wrote out his 
own terms therein. 

It must therefore be taken that Suku- 
muU had read the berms of the contract 
including Cl. 21 and understood the 
effect of them. 


What then was the effect of bis sign¬ 
ing the contract ? 

The learned advocate for the defen¬ 
dants argued that the signature should 
not be detached from the endorsement 
in Hindi and that the construction 
should be that the defendants were 
willing to sign iu respect of the sale of 
goods as specified by the defendants. 

Again, this seems to me to be just 
what the terms of Cl. 21 were designed 
to prevent. 

I do not intend to express any opinion 
except so far as the facts of this case are 
concerned, and my decision is confined to 
these facts. Where, as in this case, the 
person signing the name of the defen¬ 
dants, signed it intending to enter into a 
contract, and for his own convenience or 
for some other reason, wrote a descrip' 
tion of the goods in Hindi which differs 
from the English description of the goods 
in the contract, I am of opinion tliat 
the terms contained in the Hindi writing 
must be treated as null and void, and 
cannot be construed or taken as part of 
the contract by reason of the provisions 
of Cl. 21. It is not really necessary 
bo consider the reason why the Hindi 
writing was put in the contract. 
Apparently it is nob an uncommon thing 
for parties to do, otherwise there would 
be no reason for the existence of 01. 12 
in all similar contracts, as stated by 
Sukumull. 

In this case there is really no material 
difference between the typed description 
and the Hindi description except that 
“September" shipment was omitted from 
the Hindi writing, for, as already stated, 
the “finish” was provided for in tlie 
phrase “all instructions as advised by 
mail.” The reason therefore in this 
case for the addition of the Hindi writing 
may be that Sukumull may have pre¬ 
ferred to have the description in Hindi 
as well as in English and the omission 
of ‘September’ may have been an over¬ 
sight, as suggested by the learned advo¬ 
cate for the plaintiffs. 

It is, however, unnecessary to specu¬ 
late as to this. The conclusion at which 
I have arrived on the construction of tlio 
document is that the defendants entered 
into the contract contained in the 
English terms and that such terms can¬ 
not be modified or altered by reason of 
the addition of the Hindi writing. 
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Yesterday the learned adovcate, who 
appeared for the plaintiffs, drew our 
attention to tl.e case of Gopi Nath 
Nandy and others v. Nitambar *Sita 
Nath Kwidu which was decided in 
December 1914 by Sir Lawrence Jenkins 
and Mr. Justice Woodroffe. The • case 
was not reported : the learned advocate 
stated that he bad given notice to the 
defendants that he would mention it. 
A clause in the contract in that case was 
in terms very similar to Cl. 21 in 
the contract in this case and was as 
follows: 

Anything besides plain signatures written by 
the buyers in any native language on this con¬ 
tract shall be null and void and shall not be 
construed in any way as part of the terms or 
condition of this contract. 

The suit was brought by the plaintiff 
claiming damages for non-delivery of 
certain goods. The contract, which was 
in English, was for 200 tons galvanized 
corrugated iron sheets. There were 
written upon the contract in Bengali 
character above the signature of the 
plaintiffs’ Gomasta the following words, 
as translated in English : “W,e have pur¬ 
chased 37i tons out of 200 tons, July, 
August shipment. We shall not take 
more goods,” 

The defendats relied upon these terms 
for the purpose of showing that they 
were not liable to deliver more than 37^ 
tons. The plaintiffs alleged that the 
terms added in Bengali were a perjury. 
The learned Judge who tried the case 
came to the conclusion that he was 
unable to hold that what was challenged 
as a forgery was a forgery, but he gave 
judgment for the plaintiff in respect ©f 
the balance of the contracted amount 
which was undelivered. The matter 
came before the Court of appeal and I 
propose to read the learned Chief 
Justice’s judgment which is short and 
runs thus : 

The only question that arises on this appeal 
is whether the contract was for 200 tons or 374 
tons. The contcntiou that it was 37} tons 
rests upon something written in a native langu¬ 
age on the contract. But by the express agree¬ 
ment cf the parties ‘anything besides plain 
signatures written by the buyers in any native 
language on the contract shall bo null and 
void’. We are therefore compelled on the very 
terms of the contract to disregard the provision 
written in the vernacular, and it does not appear 
to be profitable to consider whether it was in¬ 
serted or not under circumstances of suspicion. 
On this ground, aud on this alone, we dismiss the 
appeal with costs. 
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It is satisfactory to find that the deoi- 
sion of Sir Lawrence Jenkins and Mr.. 
Justice Woodroffe was to the same- 
effect as the conclusion at which I had 
arrived without knowing of their decision.. 

My learned brother and I are of 
opinion that this case should be disposed 
of by this Court on the evidence already 
on the record. We, therefore, propose to 
hear the arguments of learned advocates- 
on both sides on the other issues, as; 
hitherto our attention has not been< 
drawn to those issues at all. 

Rankin, J. —I agree. 

(After hearing further arguments the. 
following judgments were delivered:) 

Sanderson, C. J. —This appeal has- 
been already partly disposed of byisu 
judgment of this Court upon the con¬ 
struction of the contract. The learned 
Judge who tried the case did not dispose* 
of the other issues. The result of this- 
Court’s judgment was that it became* 
necessary for this Court to deal with 
the other issues and the learned advo¬ 
cate for the respondents stated the points 
upon which he intended to rely and the; 
case was argued upon that basis. 

The first point was that as regards 
the two cases Nos. 185 and 186 the suit 
was barred by the Act of Limitation-r 
The second point was that there was 
late shipment as regards three cases. 
The third point was that three out of 
the five cases were not ‘in accordancs 
with the sample, and the fourth point* 
which was raised, was with regard to* 
damages. 

It was stated by the learned advocate* 
who appeared for the appellants tha& 
the issue that the cases were not in^ 
accordance with the sample was no& 
raised at the trial ; and accordingly in 
this Court that point was abandoned. 

There remain, therefore, three points 
which I have mentioned. 

There is no doubt that the claim is 
barred so far as the two cases Nos. 185 
and 186 are concerned, unless it can b& 
shown that there was an agreement for 
extension of time for taking delivery. 
I will deal in detail with^that question 
at present, but I am of opinion that so* 
far as the contract which is the basis 
of this suit, namely No. 228, is concerned 
the plaintiffs appellants have not provedt. 
that there was an extension of time for 
taking delivery, and consequently 


Meghraj V. DtTRGA Sahai (Sanderson, C. J.) 


1927 Meqhraj V. Dctrga Sahai (Sanderson, C, J.) 

my judgmenb the suifc fails as far as 


these two oases are concerned. 

The suit as regards cases 233, 234 and 
235 is not barred by limitation for the 
due date was the 9th of February 1921 
and the suit was brought on the lOth of 
January 1924; the point, therefore, 
which ^ has to be considered in con¬ 
nexion with these three cases is the ques¬ 
tion of late shipment. These three 
cases were shipped in September. The 
defendants’ case is that under the con¬ 
tract the plaintiffs were bound to tender 
one case at least of July shipment as the 
provision of the contract was for the sale 
of five cases and the shipment was to be 
in July, August and September, 

The learned advocate argued that as 
the plaintiff was bound to tender one 
case of July shipment and as the two 
cases Nos. 185 and 186 were August 
shipments, the defendants could not be 
called upon to take more than two of the 
September shipment. In my judgment 
that contention is right, unless it can 
be shown that the plaintiff’s position is 
saved by 01.13 of the contract. 

Clause 13 of the contract is to this 
effect: 

If in any one month one package be shipped 
In excess of that month’s instalments the buyers 
agree to aocept such one package so shipped in 
excess as aforesaid along with the instalments 
of that month. If in any one month one package 
less than that month's instalments be shipped, 
the buyers agree to take that instalment less 
the one package so short shipped as aforesaid. 

In my opinion, 01. 13 does nob avail 
the plaintiffs in this case. It is clear 
that it was the intention of the parties 
that each instalment should be regarded 
as a separate contract. That is made 
plain by the provisions of 01. 18 of the 
contract. The result, therefore, is that 
the July, August and September ship¬ 
ments must be regarded as separate 
contracts and, as stated already, the 
September contract, in the events which 
had happened, could not be for more 
than two oases. In my opinion 01.13 
could not be intended to make the buyer 
take more than the total amount for 
which he had contracted. The clause 
must have been intended to arrange for 
a month's instalment containing a package 
in excess of the quantity provided by the 
contract for that partionlar instalment 
the delivery being within the total 
amount of the contract quantity. 

Olanee 14 was also relied 'on by the 
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learned advocate for the plaintiffs. I 
find 01, 14 is difficult to understand. In 
any event, in my opinion, it is of no avail 
to the plaintiff. The blank is not filled 
in ; and I am of opinion that Uhis clause 
as well as the 13th clause must be sub¬ 
ject to the implied provision that the 
buyer is not liable to take delivery of a 
larger quantity of cases than the total 
amount provided by the contract. I am, 
therefore, of opinion that neither the 
13th nor the 14th clause is of any avail 
to the plaintiff in this particular respect. 

There is a further question whether 
it can really be said that Cl. 13 applies at 
all. The contract was for five cases. 
01. 13 deals with “packages.” Whether 
it can be said that “packages” are the 
same as “cases” with regard to the facts 
of this case is doubtful. 

The result as regards this part of the 
case, in my opinion, therefore, is that 
the plaintiff is entitled to recover in 
respect of two cases only of the Septem¬ 
ber shipment. 

I have now to deal with the question 
whether there was an extension of time 
for delivery. (His Lordship then discussed 
the evidence and proceeded.) For these 
reasons. I am of opinion, as already 
stated, that the alleged agreement for 
the extension of time for taking delivery 
has not been proved. 

The result, in my judgment, therefore, 
is that the plaintiff is entitled to recover 
in respect of two cases of the September 
shipment only. 

The plaint is based upon a resale and 
the difference between the amount pro¬ 
duced on the resale and the amount 
which would have been realized if the 
contract had been carried out by the 
defendants. The resale, however, did not 
take place till the end of May 1922, 
Having regard to the fact that I have 
ocme to the conclusion that there was no 
agreement for the extension of time for 
taking delivery, the resale which took 
place in May 1922, cannot be relied upon 
by the plaintiffs. The plaintiffs there¬ 
fore are relegated to any claim for 
damages which they can prove against 
the defendants for the breach of their 
contract in not taking delivery of the 
two cases of the September shipment at 
the time when delivery ought to have 
been taken. There is no evidence as to 
the market price of these particular goods 
at the due date, viz., February 1921 on 
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the record. The parties, however, have 
agreed that there will be judgment for 
the plaintiff for Rs. 750 as the amount 
of damages in respect of the two cases of 
the September shipment. 

The appeal is allowed and there will 
be a decree entered for the plaintiffs 
for Rs. 7-50. The plaintiffs will be en¬ 
titled to their costs of the suit in the 
trial Court and in our opinion it was a 
fit case to be tried by the High Court. 
The costs will be on Scale No. 2. The 
plaintiffs-appellants will be entitled to 
recover two-thirds of their taxed costs 
of the appeal from the defendants. 

Rankin, J. —I entirely agree and have 
nothing to add. 

Appeal alloioed. 
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Mukerji and Roy, JJ. 

Ali Mia and others —Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revisions Nos. 493 and 494 of 
1926, Decided on 16th August 1926, from 
the order of the S. J., Chittagong, D/- 4th 
May 1926. 

Criminal P, C,, S, ISG-il (2) — Consenting 
order by Local Government—Only existence of 
suck order is necessary for giving Court juris- 
diction. 

Under S. 196-A, Cl. (2) it is only the existence 
of an order by Local Government consenting 
to the initiation of proceedings that is necessary 
to enable a Court to assume jurisdiction. 

[P 297, C 1] 

Camell and Paresh Chiuider Sen —for 
Petitioners. 

A. K. Basil —for the Crown. 

Order. Rule No. 493 has been issued 
at the instance of two persons, Ali Mia 
and Ismail. Rule No. 494 has been 
obtained by live persons, Makhlas 
Rahaman, Oliar Rahaman, Shafarali, 
Mofi^ulla and Nizamali. These seven 
persons were tried by the Sadai* Sub* 
divisional Magistrate of ChiUagong. He 
convicted all these seven accused persons 
under S. 9 of the Opium Act read with 
S. 120Bofthe Penal Code, and he also 
convicted two of them viz., Ali Mia and 
Makhlas Rahaman under Cls. (c) and (e) of 
S. 9 of the Opium Act and the remain* 
ing five, viz., Ismail, Oliar Rahaman 
Shafarali, Moffzulla and Nizamali, under 
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Ols. (c), (d) and (e) of that section. The 
Sessions Judge, on appeal, has upheld 
the convictions of Ali Mia and MaJdilas 
Rahaman under S. 9 of the Opium Act 
read with S. 120B of the Penal Code, 
but set aside their convictions under the 
Opium Act, and he has upheld the con¬ 
victions of the ether accused persons. He 
has, however, modified the sentences 
passed on all the petitioners. 

The contention involved in the Rules is 
that the trial of the petitioners was void 
as cognizance of the offence under S. 120B 
of the Indian Penal Code, read with 
S. 9 of the Opium Act, was taken in con¬ 
travention of the provisions of S. 196*A of. 
the Code of Criminal Procedure, 

The proceedings before the Court were 
started upon a report made by the In¬ 
spector in charge of Excise and Salt, 
Chittagong, and dated the 14th August 
1925. In the column in which the 
“ Nature of Case” has to be set out, the 
following was what was stated : 

Illicit import, transport and possession of 
opium under 8.9, Act 1 of 1878, read with 
S. 120B of the Indian Penal Code. 

Warrants of arrest were prayed for 
against five of the accused, two of them 
being produced in Court. The report, it 
must be said, was somewhat ambiguous, 
as it is not clear whether a case of con¬ 
spiracy only was intended to be started 
or a case relating to substantive offences 
under the Opium Act. The question, 
however, is immaterial, for, in point of 
fact, the warrants that were issued, ou 
the 18th August 1925, upon the said 
report agajnst the five persons who were 
not before the Court, specified only an 
offence under S. 9 of che Opium Act. 
From the numerous petitions, etc., that 
were filed in the course of the trial by 
all the seven accused persons also it is 
clear that the proceedings went on as 
being under S. 9 of the Opium Act, and 
not in relation to an offence under 
S. 120B of the Penal Code. Whether 
there were sufficient materials in the 
aforesaid report to justify cognizance of a 
substantive offence under S. 9 of the 
Opium Act being taken is a question 
which does not now arise. 

Witnesses for the prosecution weru 
-examined on the 25th November 1925 
and the 26tb November 1925; and on tho 
last mentioned date the Excise Superin¬ 
tendent of Chittagong, when being ex* 
amined as Witness No. 9 for -the .pro* 
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seoutiion, produced an order of the Gov¬ 
ernment of Bengal consenting to the 
initiation of proceedings under S. 120B 
^ the Penal Code read with S. 9 of the 
Opium Act. This order bears date the 
12th September 1'925, and it was marked 
as Ex. (6) in the case. The charge under 
S. 120B, read with S. 9 of the Opium 
Act| was framed against the accused per* 
sons on the 18th December 1925. 

^^ 0 se facts it is clear that the 
magistrate did not take cognizance of 
the offence of conspiracy until after the 
Qider consenting to the initiation of the 
proceedings for that offence was passed 
by the Local Government, and as far as 
may be gathered from the record he took 
cognizance of that offence only when he 
framed the charges on the 18th December 
1925. Under S. 196A. Cl. (2) of the 
Criminal Procedure Code, it is only the 
existence of such an order that is neces¬ 
sary to enable a Court to assume juris- 
diction. 

There is no substance, therefore, in the 
contention urged on behalf of the peti¬ 
tioners, and the Rules must accordingly 
be discharged. The petitioners should 
now surrender bo their bail to serve out 
Che unexpired portions of their sentences. 

Rules discharged. 
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Buckland, j. 

Subhash Chandra Bose—Plaintiff. 


V. 


R. Knight & iS'on.s—Defendants. 

Original Civil Suit No. 2Cl of 1025 
Decided on 23rd June 1926. 

of fair com- 

^nC—Facta other than .those contained in the 
Ubel cannot be introduced. 

Where, in an action for damaaes for libel the 
defendantB stated that in so fa? aa the words 

expressions of opinion 

without malice upon the said facts” which 
are matters of public interest, 

those contained 
In the passage complained of, us introductory to 

the forming 

the subject of that comment: Aoa ^luxn t Thl 
Ttmea PubUahtng Co., (1924) 1 K, B. 676, Vo?i 

^ CP. 297,0.2] 

N. Sircar, A. K. Roy, B. K. Qhose 
*Dd A, 0. Batra —for Plaintiff. 

Langford James, T, Ameer Alt and 
Wt K, PagO’^^oT Dofeodantg, 


Buckland, J. —Tliis is an action for 
damages for libel. The words complained 
of are contained in an issue of the “States- 
man” newspaper published on the 26th 
November 1924. The case was opened 
by Mr. Sircar, and Mr. Langford James 
on behalf of the defendants, submitted the 
following issues : 

1. Are the words defamatory ? 

2. Are they fair comment ? 

3. Where they published on a privileged 

occasion ? 

4. Damages ? 

^ Mr. Sircar has submitted that to Issue 
No. 2 the words should be added ** on 
the facts set out in the alleged libel. ” 
The reason for that is because paragraph 
5 of the written statement states that in 
so far as the words complained of consist 
of expressions of opinion ^they are fair 
comment made in good faith and without 
malice upon the said facts ” which are 
matters of public interest. Upon the 
authority of Aga 7i7mn v. The Times 
Publishing Co. (l) he has submitted that 
where the plea takes that form, facts 
other than those contained in the pass¬ 
age complained of as introductory to the 
comment, cannot he introduced as form¬ 
ing the subject of that comment. This 
contention, in my opinion, is coi-rect, and 
upon that learned counsel for the defen¬ 
dants has asked to amend by striking out 
from the concluding passage of paragraph 
5 of the written statement the words 
the said. ” Immediately that is done, 
the result is that he i<; no longer tied 
down to any particular sot of facts and 
the plaintiff thereupon requires particu¬ 
lars. Learned counsel has indicated, 
though 1 do not wish to bind him by 
anything winch he has said this morn¬ 
ing, that he desires to introduce the 
remainder of the article published in the 
newspaper and a speech made by Lord 
Lytton shortly before, wbicli appears to 
have formed among other things the text 
for the article in question as the facts 
upon which the comment is made. Of 
such matters and any others introduced 
for such purpose tlie plaintiff would be 
entitled to particulars. 

As regards the third issue : I enquired 
of learned counsel what the privileged 
occasion was and he has indicated to me 
to some extent the facts upon which his 
client will roly, as to which, though 
particulars have not up to now been 


(1) [1924] 1 K. B. 676. 
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asked for, learned counsel for the plain¬ 
tiff desires to take this opportunity to 
do sc and asked for particulars of the 
privileged occasion referred to in para¬ 
graph 6. This, in the circumstances, 
I also think, he is entitled to have. 

There is no need to insist upon a 
formal application for amendment of the 
written statement and the order there¬ 
fore will be that the written statement 
be amended by deleting from paragraph 
5 the words “ the said ” where they 
appear between the words “ malice 
upon ” and “ facts which. ” 

The defendants will furnish parti¬ 
culars within ten days of facts said to be 
matters of public interest upon which 
the matter complained of is alleged to be 
fair comment made in good faith and 
without malice. The defendants will 
also within the time specified furnish 
particulars of the circumstances and/or, 
as the case may be, of the occasion refer¬ 
red to in paragraph 6 *of the written 
statement as render the publication of 
the article in question privileged. 

Costs will be reserved. The further 
hearing will stand over the long vaca¬ 
tion to which the parties by their res¬ 
pective counsel agree, and it should be 
mentioned to me within a week of the re¬ 
opening of the Court. In default of that 
being done the case will appear on my 
list on Monday the 16th November. 

Liberty to apply. 

R.D. Order accordingly. 
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Sanderson, 0. J., and B. B. Ghosb, J. 

Mohini Mohan Banerjee and others — 
Claimants—Appellants. 

V. 

Secretary of State —Opposite Party— 
Respondent. 

Appeal No. 251 of 1924, Decided on 
31st May 1926, from the decree of the 
Addl. Dist. J., Howrah, D/- 9th June 
1924. 

Land Acquisition Act (1 of 1894), S. 23—Cap- 
abiUty of land to be used as brick-field should 
he considered. 

The fact that the land might in all probability 
and within a reasonable time be used as " brick¬ 
field ” land should be considered in awarding 
compensation. [P. 299, 0. 1] 


Charu Chandra Biswas and Manindra 
Kumar Bose —for Appellants. 

SarendraNath Guha —for Respondent.- 

Sanderson, C. J. —This is an appeal 
by the claimants Mohini Mohan Banerjee 
and others against the judgment of the 
learned Additional District Judge of 
Hooghly, D/- the 9th of June 1924. 

The case arises out of certain land 
acquisition proceedings. The Collector 
made his award and upon the request ol 
the claiinants he made a reference to the 
learned District Judge of Howrah. 

The land in question is a small piece, 
10 c::ttas 10 cbittacks in area, and it is 
described in the Collector’s reference to 
the learned Judge as “ brick-field ” land. 

The claimants contended before the 
learned Additional District Judge that 
the valuation of the land should be taken 
on the basis that the land was “ brick¬ 
field ” or that there was a reasonable pro¬ 
bability of its being used as a “ brick¬ 
field ” but for the acquisition in question. 

The learned Judge decided that the 
claimants had not made out the case on 
which they relied and confirmed the 
award. 

There is no doubt that the plot of land 
which is No. 27 was in the neighbourhood 
of lands which were used as brick-fields. 
There was some evidence that it had 
actually been used as a brick-field; but 
that evidence the learned District Judgo 
discarded. 

Consequently, in my judgment, 
case must be decided upon the assumption 
that the finding, that the land has not 
been used as a brick-field, stands. 

The learned Judge referred to the evi¬ 
dence which was adduced. The claim¬ 
ants stated that the land in question was 
of more value as “ brick* field ” land than 
certain other land which was half a mile 
away. I need not refer to that evidence; 
but when dealing with the reference of 
the Collector, the learned Judge said: 

I can only suppose that the description of the 
land as such in the land acquisition proceedings 
was either a mistake or in loose definition due 
possibly to the fact that there were brick-fields 
in the vicinity and that some one employed in 
the proceedings thought that the land might ba 
used as a brick-field. • 

With great respect to the learned 
Judge, I am not satisfied that he was en¬ 
titled to dispose of the description which 
the Collector had applied to this land, io 
the manner in which he did. I under* 
stand that it was part of the duty of tHi 
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•.^ollector to view the land; and after 
such view the Collector apparently came 
to the conclusion that this small plot was 
land which might in all reasonable pro¬ 
bability and within a reasonable time be 
used as “ brick-field ” land. 

I am of opinion that when the conclu¬ 
sion of the Collector is taken into consi¬ 
deration in conjunction with the other 
evidence that has been adduced on behalf 
of the claimants, there was sufficient evi¬ 
dence to show that the claimants’ case 
was well-founded, namely, that there was 
a reasonable probability of the plot of 
land being used as a brick-field within a 
reasonable time, had it not been for the 
acquisition. 

The result is that in my judgment this 
appeal must succeed. 

There is no question as regards the 
actual valuation because the learned 
Judge in his judgment said that the rate 
to which the claimants would be entitled 
would be that which was awarded in the 
reported case to which he referred and 
the learned Advocate who appeared for 
the claimants stated that his clients were 
willing to accept that rate of Rs. 1,300 a 
bigha. It would be necessary, therefore, 
for the claimants and those representing 
the Secretary of State for India to make 
a calculation upon that basis and to men¬ 
tion the matter to this Gourt to-morrow 
morning in order that the actual amount 
which will be awarded to the claimants 
may be inserted in the decree. 

B. B. Ghoae, J .—I agree. 

G'B. Appeal allowed. 
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Greaves and Rankin, JJ. 

Nation'll Coil Co., hid. —Defendants— 

Appellants. 

V. 

Qyan Hanjan BhaUatiharya~V\a,in- 
tiff—Respondent. 

, Appeal No. 16 of 1925, Decided on 
25fch January 1926, from the original 
I deoreoofO. 0. Ghose, J., D/- 3rd Feb- 
I ruary 1925. 

(a) Company—Borrowing powers—Articles of 
I Assoeialion providing for the powers to be exer- 
J eised in a certain Way-Directors cannot borrow 
, on basis of general delegation of the powers. 

' Where the Artiolea of Assooiatioa of a com¬ 
pany ^royida for the borrowing powers of the 
( company to be exercised in a partionlar manner 


Gyan Eanjan Calcutta 299 

• then in the absence of an express proTision dele¬ 
gating such powers to the directors, the directors 
cannot exercise those powers. [P 301 C 1] 

^ (6) Company — Articles of Associati 07 i — 
Person dealing with company must take the 
articles only as filed in the Registrar's Ofiice. 

A person dealing with the company must take 
the articles to be such as appear' at the ofliee o£ 
the Registrar of Companies to be in force. If 
the directors propose to do something in excess 
of their powers thereunder, be is not entitled to 
assume that their powers have been extended, 
by a special resolution, for such a resolution, if 
passed, would be registered ; (1S96) L. R. 2 Cli. 

93 and (1877) L. R. 2 App. Cas. 360, Relied on. 

[P 302 C 1] 

N.N. Sarka7’, S.C. Bose and /.C. Sett — 
for Appellants. 

B. C. Mitter and A. K. Boy —for Res¬ 
pondent. 

Facta.—The plaintiff instituted a suit 
for the recovery of a sum of Rs. 5,000 
with such interest thereon as may be 
allowed by the Court and the action 
arose under the following circums¬ 
tances : 

The plaintiff alleged that on the 24th 
September 1923, he lent and advanced to 
the defendant company a sum of Rs. 5,000. 
The loan was obtained from the plaintiff 
through one Jogondra Nath Mookerjee, 
who was one of the Managing Directors 
of the defendant company. A hundi 
was executed by the defendant company 
in favour of the plaintiff, wherel)y the 
defendant company agreed to repay the 
said sum of Rs. 5,000 after 90 days. The 
plaintiff further alleged that the loan in 
question was duly confirmed by tlie 
defendant company at a meeting of their 
directors held on the 10th October 1923, 
and that the said sum was utili^jed by 
the defendant Company in its business. 
The plaintiff demanded of the defendant 
company repayment of the said sum, but 
the defendant company notwithstanding 
demands failed and neglected to pay the 
said sura or any portion thereof. 

The defendant company in their writ¬ 
ten statement stated that the plaintiff 
was a cashier under the said Jogendra 
Nath Mookerjee in the latter’s firm of 
Patel and Mookerjee and that the said 
Jogendra Nath Mookerjee bad no autho¬ 
rity to borrow money on behalf of the 
defendant company or to execute any 
hundi, or otherwise create any liability, 
so as to bind the defendant company. 
The defendant company did not admit 
that there was any loan as alleged by 
the plaintiff and they denied that they 


300 Calcutta National Coal Co. v 

ever agreed to repay the said sum of 
Rs. o;000 after 90 days as alleged by the 
plaintiff. They further added that 
the said Managing Director having 
had no authority to execute the hundi 
in question on the 24th September 
1923, the plaint disclosed no cause of 
action. Lastly it was alleged that 
the plaintiff was a mere benamidar 
of the said Jogendra Nath Moo- 
kerjee, who owed money to the 
defendant company and who had really 
set up the plaintiff to urge a claim 
against the defendant company. In these 
circumstances the defendant company 
urged that the suit should be dismissed 
with costs. 

Greaves, J. —In this appeal the defen" 
dant company appeals against a judg* 
ment of my learned brother Mr. Justice 
‘Gbose decreeing the suit in favour of the 
plaintiff for a sum of Rs. 5,160-13-4 to¬ 
gether with interest and costs. The suit 
was brought on a Hundi dated the 24th 
•September 1923 which is in these 
terms : 

Ninety days after sight without grace we pro¬ 
mise to pay Babu G. R. Bhatbacharjee or order 
the sum of rupees teu thousand only for value 
received. 

It is signed for and on behalf of the 
l^ational Coal Co. Ltd., J. K. Mookerjee 
Managing director, and accepted as due 
on 22nd December 1923, by the same 
gentleman, J. N. Mookerjee. The learn¬ 
ed Judge in the Court below has found 
first that there was presentation to the 
company ; and I think he was entitled 
to .so fiud, having regard to the affidavit 
of Srimani which is an exhibit in the 
case: secondly he has found that the 
plaintiff paid to the company through 
J. N. Mookerjee a sum of Rs. 5,000 
which was claimed in the suit ; thirdly, 
that these moneys were utilised for pay¬ 
ing the debts for which the company had 
incurred legal liability, and fourthly, he 
has found that the plaintiff’s version as 
to what passed at the director’s meeting 
held on the 10th October 1923 is correct 
and that the entry in the minute book 
is not correct. The effect of this last 
finding he holds is to establish the plain¬ 
tiff’s contention that Mookerjee’s borrow¬ 
ing of the sum of Rs. 5,000 was confirmed 
by the directors of the company. As a 
result of these findings the learned Judge 
has applied the equitable principle that 
.48 le^al liabilities of the company had 
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* been paid off out of the money advanced 
the plaintiff was entitled to stand in the* 
place of those creditors who had been 
paid off with such money. 

The main contentions urged on behalf 
of the appellant are as follows : (1) That 
the directors as a body under the Arti¬ 
cles of Association had no power to bor¬ 
row and consequently the directors’ 
meeting of the 10th October 1923 had no 
power to ratify the borrowing. (2) There 
was no presentment to the acceptor or 
notice of dishonour to him and therefore 
no cause of action is disclosed on the 
pleadings. (3) That on the facts 
the equitable doctrine applied by 
the learned Judge had no application 
(4) that the company were guarantors 
and not principal debtors and that if the 
sum in suit was taken by Mookerjee and 
spent to recoup himself for the money 
advanced by him to the company, the 
plaintiff had not in fact paid the com¬ 
pany’s debts as it was really money 
advanced to Mookerjee himself. The 
finding of the learned Judge as to the 
factum of the advance and as to the cor¬ 
rectness of the entries in the minute 
book as to the resolution of the 10th Oc¬ 
tober 1923 were also called in question 
and we were asked to hold that on the 
facts and circumstances of the case the 
equitable principle applied by the learn¬ 
ed Judge should not have been applied. 
In my view the learned Judge was justi¬ 
fied in finding on the evidence that the 
advance was made and that the plain¬ 
tiff’s version of the resolution of the 
10th October 1923 was correct and I do 
not think we should be justified on the 
evidence in differing from those findings. 

The two main points which arise in 
this appeal are first whether the direct¬ 
ors had any power to borrow ; and 
secondly, whether, if there was no such 
power in the directors, the plaintiff was 
entitled to be put in the place of the 
creditors of the company who had been 
paid off with this money. As to the first 
point if there was no such power no 
question of ratification arises as there 
was admittedly no ratification by the 
company itself. The first point involves 
an examination of the memorandum and 
Articles of Association which so far as I 
can see was not placed before the learn¬ 
ed Judge in extenso with the result that 
he was probably misled as to what they 
contained. (His Lordship then construed 
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the different provisions of the Articles of 
Assooiatiou and continued). It seems 
therefore clear that under the Articles 
themselves no power is given to the 
directors to borrow money on behalf of 
the company. Now, it appears that the 
first managing agents ceased to be mana¬ 
ging agents some years ago and that no 
managing agents have been appointed in 
their place nor has the company appoint¬ 
ed, as it was entitled to do under Art. 85, 
any manager who as I have already 
stated under the provisions of that Arti¬ 
cle might be entrusted with the same 
powers a? the managing agents. On be¬ 
half of the respondent two arguments 
have been addressed to us based on this. 
The first argument is that in the absence 
of managing agents or a manager the 
directors have an inherent power to bor¬ 
row money on behalf of the company. 
My own view is that, if the Articles had 
been silent as to who was to exorcise the 
borrowing powers, in a trading company 
this will probably be so though I should 
like to reserve consideration of the ques¬ 
tion as to whether this is so, if there is 
no general delegation of the company’s 
powers to the directors such as are ordi¬ 
narily to be found in properly drawn 
articles of association. But I think, if, 
as here, the Articles give borrowing 
powers in a certain manner, the share¬ 
holders and the corporation itself are en¬ 
titled to say that the 'safeguards of the 
Articles should be observed. Now, under 
these articles, as I have already stated, 
the powers to borrow are in the mana¬ 
ging agents or in the manager if in fact 
a manager was appointed. I think it 
may well be that it was the object of 
the framers of these Articles to provide 
certain safeguards in regard to borrow¬ 
ing, that is to say, to give those powers 
to the managing agents or the manager 
and to have a controlling power in the 
directors and I do nob think it possible 
to say that you can abrogate the Articles 
30 aS' to remove the safeguards which 
are laid down therein. I therefore think 
that upon a true construction of the 
Articles of Association of this company 
the directors in the present state of 
articles had no power to borrow. 

The ^ second argument that has been 
raised is that the plaintiff as a stranger 
to the company is entitled to assume 
that a valid resolution of the company 
had been passed entrusting those powers 


to the managing director or the mana¬ 
ging directors. I am nob prepared to 
accede to this argument. This would in¬ 
volve an alteration of the Articles them¬ 
selves and I do not think that anyone 
dealing with the company is entitled to 
assume that such an alteration had been 
made. Such alteration could only bo 
made by a special' resolution which 
has to be filed with the regis¬ 
trar of joint stock companies and any 
one dealing with a company is fixed 
with notice of the powers of the com¬ 
pany under its Articles and of any 
modification in those powers created by 
any special resolution which has been 
passed. I think that this statement of 
the law is in accordance with the autho¬ 
rities and it is only nessessary to refer 
to one or two of them. In the case of 
Bi(j(fcrstaft' and Hoirard v. Rouatts' 
Wharf, Ltd. (1) the head-note states that 

persous dealing bona fide with a ra.inaging 
director are entitled to a.«:siune that he bas all 
such powers as he purports to exercise if they 
are powers which, according to the constitutioa 
of the company a managing director can have. 

As 1 have pointed out, without an 
alteration of the Article of Association 
no managing director has power to 
borrow under the Articles before us. The 
next case to which I would refer is the 
oi W illiavi Irvine and the Unio)L 
Bank of Australia This I think is 
also an authority for the propo.sition I 
have just stated and Sir Barnes Peacock 
in delivering the judgment in the case 
states (at p. 370) : 

In the present case, however, the Bank would 
have found that by the .Articles of Asscoiatioii 
the directors were expressly restricted from 
borrowing beyond a certain amount and they 
must have known that if the general powers 
vested in the directors by Article 50 had been 
e.xlended or enlarged by a resolution of a general 
meeting of the shareholders under the provi¬ 
sions of S. 31 a copy of that resolution ought 
in regular course, to have been forwarded to the 
Registrar of joint stock coiiipanies :iu .pur¬ 
suance of S. 53 of the Companies Act and would 
have been found ainong.st bis records. 

The whole of the law is, if I may say 
so, admirably summed up in Vol. 1, 
Palmer’s Company Precedents, llfch Ed., 
p. 81 which is edited by the late Sir 
Francis Palmer himself. The pages to 
which I would refer are pages 79, 80 and 
81 and at the bottom of page 81 occurs 
this passage ; 

^(1) [189G] 2 Ch. 93=65 L. Y ch. 536=44 W. 
R. 536=74 Jj. T. 473. 

(2) [1877] 2 A. C. 366=46 L. J. (P. C.) 87=37 
L. T. 761=25 W. R. 682. 
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A person dealing with the company must take 
the Articles to be such as appear at the of&ce of 
the Registrar of Companies to be in force. If the 
Directors propose to do something in excess of 
their powers thereunder he is not entitled to 
assume that their powers have been extended by 
a special resolution for such a resolution, if 
passed, would be registered. 

Then the learned author refers to 
Irvine Y. Union Bank of Australia (2) 
to which I have jUst referred. 

Suppose, therefore, in this case that 
"the plaintiff was entitled to assume that 
A valid resolution of the Company had 
been passed appointing a manager who 
Tinder the articles had the power of 
borrowing to which I have referred, he 
is met with this difflculty that the .pro¬ 
missory note or hundi is signed not by 
any manager of the Company but by the 
Managing Director who, acording to the 
Articles, according to my reading of them, 
had no power to borrow whatsoever. So 
I do nob think that this is a case 
in which one is entitled to say that the 
plaintiff was justified in assuming that 
the internal regulations of the Company 
had been so used as to confer a power of 
borrowing upon the Managing Director 
having regard to the terms of the Articles 
:6o which 1 have referred. I therefore 
think, as I have already stated, that 
there was no power to borrow and the 
the plaintiff was not entitled to assume 
that the Managing Director had such 
powers. 

This, however, does not dispose of the 
■case for one has got to consider whether 
the equitable principle to which the 
learned Judge has referred in his judg- 
ment, which is not disputed, has any ap¬ 
plication to the facts and circumstances 
of the present case. This involves a 
consideration of the accounts which are 
in evidence and especially of the account 
for September. (After examining the 
accounts His Lordship continued.) I think 
therefore in this state of things that it 
would be impossible to apply the equit¬ 
able principle which the learned Judge 
refers to in his judgment and which he 
himself has applied. 

Two other points were, however, urged 
on behalf of the respondent ; first, the 
question of estoppel ; and, secondly, the 
question of acquiescence ; and the 
learned counsel who appeared for the 
respondent argued that if we were 
against the respondent we should re- 
niand the casein order that the question 
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of estoppel might be considered. But I 
do not think it is open to us to do this. 
Issue 9 of {he issues which are set out 
fully in the judgment of the learned 
Judge expessly raises this question of 
estoppel and it does not seem to me that 
on the evidence any question of estoppel 
is made out. 

Then it was sought to argue that the 
Company bad acquiesced. I am afraid 
the unfortunate Company in this case 
never had any chance of acquiescing or 
otherwise for I cannot find on the evi¬ 
dence in this case that any proper meet¬ 
ing was held, that any proper accounts 
or balance sheets circulated to the share 
holders or that the shareholders were 
ever kept informed of the circumstances 
and position of the Company. In these 
circumstances, I do not see how the 
shareholders or the Company can be 
said to have acquiesced in anything that 
was done or purported to be done on 
their behalf by the Managing Director. 

The only question that remains is the 
question of presentment which was rai¬ 
sed by the learned counsel for the ap¬ 
pellant. I do not think it is necessary 
for us in the view I take to decide this 
question ; but I should have been in¬ 
clined, I think, so far as I can see 
at the present time, to decide this in 
the plaintiff’s favour having regard to 
the fact that Mookerjee was merely an 
accommodation acceptor ; but I do not 
desire to express any final opinion on 
that point. 

The result, therefore, is that I 'think 
that there was no power in the Manag¬ 
ing Director to borrow and that there is 
DO case made out for applying the equit¬ 
able principle referred to in the judgment 
of the learned Judge. 

In these circumstances the appeal 
succeeds and the suit will be dismissed 
with costs here and below. 

Either the warbonds deposited by 'the 
defendant under the Court’s order dated 
the 18th of March 1925 will be returned 
or the value thereof will be refunded, 
Rankin, J. —I agree. 

It does not appear to me that upon 
the regulations of this Company it was 
possible for the borrowing power to be 
exercised by the Managing Director. The 
plaintiff was not bound to concern him¬ 
self with what is called the indoor 
management of the Company but ha was 
bound to concern himself with the 
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external posibion as disclosed by fche 
regulations. The instrument in question 
purported to be signed by Mookerjee as 
the Managing Director and the evidence 
of the plaintiff shows that he took 
Mookorjea to be exercising powers of the 
Managing Director. There is no evi¬ 
dence that Mookerjee purported to have 
any other type or kind of position and 
it seems to me, therefore, that one would 
bo casting away altogether the principle 
that a stranger is obliged to look to the 
external position if we were to hold that 
in this case the doctrine allowed the 
plaintiff to secceed- 

As regards the question whether this 
loan has been applied to discharge liabi¬ 
lities due by the Company it is for the 
plaintiff to make out his equity. To my 
mind it is clear on the evidence and on 
the account that this loan was taken for 
the purpose of paying off Patel and 
Mookerjee and for no other purpose. (His 
Lordship discussed the evidence on the 
point and proceeded.) In substance this 
money was borrowed and used to pay off 
■an alleged debt due to Patel and Mooker¬ 
jee which has not been proved. The 
money came out of no banking accounts 
and,went into no banking account. Patel 
and Mookerjee credited the Company 
with receipt of these sums. In these 
’circumstances, I do not think that the 
plaintiff has established the equity upon 
which jihe learned Judge has given a 
•decree. 

I agree that this appeal should be 
allowed and the suit should be dismissed 
with eosts. 

G-.B. Appeal allowed. 
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Ddval and Rot, JJ. 

Fakir Prasad Qhose —Petitioner. 

V. 

Kripxsindhu Pal -Bhuti — Opposite 
Party. 

Criminal Revision No. 538 of 1926, 
Decided on 6th August 1926, against the 
order of the S. J., Bankura, D/- 8bh 
May 1926. 

Penal Code, 8. 500 —Pleader must use com- 
mon-sense and caution in asking defamatory 
questions to a witness—Questions asked in bad 
faith. 

A pleader mu»t ase a certain amonnt of 
•oommon'seosi and caution in asking a defama- 
lory question. There may be oases where, under 


proper instructions, he is entitled to ask ques¬ 
tions which are defamatory to the person, so as 
to impeach his credit. [p 30i, C 2] 

Bat wharethe questions ware asked with utter 
recklessness, and without regiri to seeing 
whether there was any truth in the n, and with 
absolute disregard of whether he was entitled to 
ask them or not and they ware asksd not for the 
good of the case but with no other view than 
publicly to iujure the reputation of tba witness. 

Held ; that the questions were asked in abso¬ 
lutely bad faith. [P 304, 0 2] 

3. C. Chatterjee, Mirtunjoy Chatter- 
jee and Sachindra Nath Binerjee —for 
Petitioner. 

Narendra Krishna Bose and Eaj 
Kumar Chakrabutty —for the Opposite 
Party. 

Duval, J.—In this matter the peti¬ 
tioner, a pleader in the Mansif’s Court 
at Vishnupur, has obtained a rule against 
an order of the Sessions Judge of Ban¬ 
kura, upholding a sentence under S. 500 
of the Indian Penal Code for defamation, 
and reducing a fine from Rs. 500 to one 
of R5. lOO, as to why the conviction and 
sentence should not be set aside. The 
case for bh e prosecution is that there 
was a sui t before the Munsif of Vishnu¬ 
pur in which the petitioner was a pleader 
appearing for the plaintiff, and the com¬ 
plainant was one of the defendants. 
The suit was in respect of certain fishery 
rights, and it appears that the com¬ 
plainant was made a party as he was a 
mukbia of a social group and as that 
group claimed the fishery, and he also 
produced a sanad under which that 
group of persons claimed a right of 
fishery in the tank in dispute. 

While the case was being heard the 
complainant went into the box, and he 
was asked by the petitioner whether, he 
was a gambler, whether he was a 
thief, whether he dined in prostitutes’ 
houses. whether ho had driven 
away liis wife from his house, and 
whether liis wife is leading the life 
of a prostitute. He protested against 
these questions, but the Munsif appar¬ 
ently took little notice of his protect, 
and he categorically denied them. Ho 
then brought a criminal case for defama¬ 
tion, and after a long and careful trial 
by the Deputy Magistrate the pleader 
was convicted and sonlencod to a fine of 
Rs. '500 which fine, as I have stated, was 
reduced on appeal by the Sessions Judge 
to one of Rs. 100. The grounds on 
which the rule has been obtained are 
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firstly, that the questions having bean 
put by the petitioner in the course of 
judicial proceedings and with reference 
thereto, and to support tlie case of his 
client under instructions, the conviction 
is bad in law and ought to be set aside; 
and, secondly, that the questions having 
been put by the petitioner, while per¬ 
forming liis duty as a pleader, the Courts 
below ought to have presumed good 
faith on his part, and, in the absence of 
any evidence of actual malice and with¬ 
out any cogent proof that the petitioner 
had taken any unfair advantage of his 
position as pleader for any indirect pur¬ 
pose, the conviction in unsustainable. 

Now there are certain findings of facts 
in the fii'st Court, and certain facts 
which appear from the record and which 
have not been controverted on appeal. 
One of these facts is this that some of 
the defendants in the suit compromised 
their case with the plaintiff, and that the 
present complainant was asked by this 
pleader and by the man who was con¬ 
ducting the plaintiff’s case also to com¬ 
promise the case, and that he refused, 
and there is evidence that thereupon he 
was threatened that it would be the 
worse for him. The evidence is that 
this took place about a month before the 
complainant was examined. Further, the 
complainant was summoned in the case 
as being a mukhia, and the complainant 
admitted, and the pleader knew that it 
was admitted, that the present complain¬ 
ant was there in his capacity as a 
mukhia. Therefore, it was nob a ques¬ 
tion to ask in the cross-examination to 
show that he was not a mukhia as it 
was the plaintiff’s case that he was a 
mukhia. 

As to the first point the first Court 
has found, as a matter of fact, that this 
threat was given, and in appeal there 
was apparently nothing urged against 
this finding of fact, and the judgment 
being one of concurrence it must be held 
that the Judge also accepted this as a 
finding of fact. As to the question of 
his being a mukhia, I refer to dt because 
it was argued before us that the ques¬ 
tion as to the alleged misconduct of the 
complainant’s wife was put simply to 
show that the complainant was not fit 
to be mukhia. As admittedly he was a 
mukhia, it was perfectly irrelevant to 
ask this question. There is one other 
finding of fact and that is this. Vishnu- 
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pur is not a large town, and the peti¬ 
tioner is a person living there, and ther® 
is a finding that the complainant is well 
known in the town. It is difficult to 
believe that the pleader did not know 
enough about the reputation of the 
witness he was examining, and that he- 
did not know whether he was entitled to 
ask these questions or not. These three 
points appear to' me to dispose of any 
effort which counsel made in the argu¬ 
ment which was addressed to us to prove 
that he acted in good faith. It is also 
perfectly clear from the latest authori¬ 
ties that the pleader must use a certain 
amount of common-sense and caution in 
asking a defamatory question. There 
may be cases where, under proper in¬ 
structions, he is entitled to ask ques¬ 
tions which are defamatory to the per¬ 
son, so as to impeach his credit. 

In the present case, unless he had 
known (I do not see any reason to believe 
that he did not know) of the good 
character and the reputation of the 
witness he was examining, he might 
have well asked the questions such as 
whether he was a gambler or a thief, 
so as to cast doubt on the truth of his 
examination, if he was instructed that 
this man did bear this character. But 
here it appears to me abundantly clear 
that these questions, and especially the 
subsequent ones about his wife, were 
asked with utter recklessness, and with¬ 
out regard to seeing whether there was 
any truth in them, and with absolute 
disregard of whether he was entitled to, 
ask them or not. It seems to me that* 
on this point lack of good faith has been 
found by the first Court, and this finding 
has nob been upset by the second Court, 
The evidence is overwhelming to show 
that these questions were asked not for I 
the good of the case set up by the com- i 
plainant, but with no other view than - 
publicly to injure the reputation of the 
complainant. In this view I cannot 
hold that it is necessary to go into intri¬ 
cate points of law as to how far defama¬ 
tory questions may be asked, for in this 
case the findings of fact,'in my opinion, 
clearly show that these questions were 
asked in absolutely bad faith. In my 
opinion, therefore, the rule must be dis¬ 
charged. 

Roy, J. —I agree. 

Rule discharged. 
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SOHRAWARDY AND G RAH AM, JJ, 

Ah'imnddin and others —Pobifcioaefs. 

V. 

Bink'i Beh'iry D:Ut and others —Op¬ 
posite Party. 

Oivil Rile No. 4)7 o£ 1926, Djsidad on 
I6bh July 1926, froai an order of the 
Rent Controller, Oilcutbi, D/- lOth April 
1926. 

{a) Calcutta Rial- Act—Order fixing standard 
rent is jaigni'int in rent and cannot be altered 
cn application bi/ subsequent tenant. 

Aa order pissad by tha Rent Coobroller fixing 
the sfc.vadiri rent is an ordir which allecbs the 
house, ani ib is therefore one which operates as 
a judgoijnb in rem and the quistioa cannot be 
re-opeued on the application of a subseiuent 
tenant. [P. 335 , 0, 2] 

No doubt the sbiniiri re lb Gin be alterod or 
varied uadet-cerbiia circuinitijces, for iustiuce, 
when there h is bee 1 any alberatio i in the pre- 
raises or ai additional burden his beci cist 
upon the landlord or similar oircu.nstances, but 
that does not show that the judgniJut fixing the 
standard rant is nob a judgment iu rem and that 
it can. be re-opened at any subsequent time. 

, , CP. 305. C. 2] 

( 6 ) Calcutta Rent Act, S. 15—S. 15 applies 
cnly where rent has been fixed. 

Section 15 of the Calcutta Rent Act contem¬ 
plates a deciiion of Che Rent Coabrolier fixing 
the standard rent and therefore it does not apply 
where no rent is fixed. [p. 306 . C. 1) 

Hlra till Gangtili—‘tor Petitioners. 

Suskil Chandra Sen —for Opposite 
Party. 

Judgment. —This Rule was issued 
upon the Opposite Party to show cause 
why the order of the Rent Controller in 
Standard Case No. 3 of 1926, dated the 
iOth April 1926, should not be set aside 
or such other order made as to this 
Court might seem fit and proper. The 
facts relevant to the present case are 
that the premises belonged to the 
Opposite Party representing the estate 
of one Raj Narain Dutt, deceased. The 
present petitioner became the tenant 
under the Opposite Party in 1925 in res¬ 
pect of the premises No. 29A, Phear 
Lane. These premises were in the occu¬ 
pation of tenants previously and in 1921 
one of the sub-lessees applied for stan¬ 
dardization of rent to the Rent Controller 
against his sub-tenant and the rent was 
fixed at a certain figure under the Rent 
Act. In the present case the petitioner 
applied to the Rent Controller for fixing 
the standard rent in the presence of the 
landlord. The Bent Controller was of 
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opinion that the rent of these premises 
being once fixed the matter cannot be 
re-opened and he has rejected the peti¬ 
tioner’s application. 

It is argued before us in support of the 
Rule that the order of the Rent Con¬ 
troller fixing the standard rent in 1921 
was not passed in the presence of the 
landlord (the Opposite Party in the Rule) 
and therefore it was nob binding on him 
or any of his tenants or sub-tenants. Ib 
ha? bein held that a decision fixing the 
standard rent attaches to the premises 
and not to the person or parties to the 
suit and therefore such a decision is a 
judgment in rein and not in personam : 
see the cases of Chapsey Umersey v. 
Keskavjidamji (l) and King v. York {'2). 
The passage in the English case above 
quoted is: 

The A3t applied to hju>e and not to person. 
The Act operated in retn and not ia perso:i;iai. 
Ib stereotyp’d the rent of a liouse. 

The order passed by the Rent Con- 
toller in 1921—it docs not matter on 
whose application—was an order which 
affected the house, and it is therefore 
one which op3rate5 as a judgment in rem 
and the question canno‘ be re-opened on 
the application of a subsequent tenant. 
The proposition ■ pressed before us on 
behalf of the petitioner that a decision 
fixing the standard rent may be re¬ 
opened, if accepted, will lead to disastrous 
results. Any new tenant who from time 
to time happens to ba on the premises 
may apply for standardization of rent 
of premises of which standard rent might 
have been fixed by the Rent Controller. 
Such a state of things cannot bo toler¬ 
ated. The present petitioner came to be 
a tenant of the Opposite Party four years 
after the standard rent had been fixed 
by the Rent Ciutroller on the applica¬ 
tion of the thon occupier of the premises. 
We have been referred to .several sec-j 
tions of tbs Calcutta Rent Act to show 
that the standard rent can be altered 
or varied. There is no doubt that it can 
be done under certain circumstances, for 
instance, when there has been anyj 
alteration in the premises or an addi-j 
tional burden has been cast upon the' 
landlord or similar circumstances. That! 
does not show that the judgment fixing 
the standard rent is not a judgment in 
rem and that it can be re-openad. at any 
subs equent time. _ 

("ij A. I. R. 1921 Bora. 224=45 Bom. 744. 

(2) fi919] W. N. 29. 
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LasUy, it is arg led that the applica- 
tioQ of the pititiooe** having been made 
before the R^ab JjDferoller under S. 15 
of the Oalcutba Rent Act, he wa? bound 
to fix the standard rent, even at the 
figure whijh fix3d in 192L and to 
issuj a certifioate to the applicant which 
would enable him under S. 18 of the 
Rant Act to go to the Pre?ideab of the 
Tribunal to revise the order. S. 15 of 
jthe Calcutta Rent Act contemplates a 
decision of the Rent Gcntroller fixing the 
standard rent. If on an application by 
la party the Rent Controller fixes the 
standard rent, he should issue a certi¬ 
ficate certifying the rent so fixei by him 
and under Cl. (5) of that seition a certi¬ 
fied copy of the order should be affixed 
to a conspicuous part of the premises 
to which it relates; and under Cl. (6) 
any person atfectcd by any order of the 
Controller shall be entitle! to be fur¬ 
nished with a copy thereof. There is no 
doubt that what the section means is 
that if the standard rent is fixed by the 
Controller he shall issue a certificate to 
that effect and affix a copy thereof in 
some conspicuous pa^'t of the premises 
and also furnish a copy thereof to any 
person affected by it. In the present 
case the Controller has fixed no standard 
rent. He says that he cannot re-open 
the question, the standard rent having 
already been fixed in 1921. The petP 
fcioner, if he thinks that he is entitled to 
it. may apply for a copy of the standard 
rent fixed in 1921. 

_ In this.view of the matter the applica¬ 
tion fails and the Rule is discharged 
with C95ts, three gold snohurs. 

GdJ. Buie discharged. 
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Ogmeng and Gregory, JJ. 

(Skeikh) Abdul and others —Accused — 
Petitionei'S. 

V. 

King-Emperor —Opposite Party. 

Criminal Revision No. 840 of 1926, 
Decided on 19bh November 1926, against 
an order of the Addl. Presy. Mag. Cal¬ 
cutta. ’ 


Penal Code, S. 188 — Order under 8, HL 
Criminal P. C.—Simply promulgation order 

not SIC^ Knowledge of order must 
proved, 

•JJ suffioieat in order to affect a person, 

witb the kaowleige of an order under S. 144 ani 
to reader hina liable to ooavictioa uider 8. 18B 

® that the order had beea duly proaiul- 
gated. It is necessary to prove by positive evi¬ 
dence that hi has the knowledge that the order 
ha« bsi 1 male : A. 1. R. 1927 Cal 28 a id 22 
Or. i. </. 705, Re/. [P 307 Cl] 

Narendra Kumar Bose and Probodk 
Oh indn Chatterji —for* Petitioners. 

Khuadkat —for the Grown. 

Judgment. This Rule was issued bjr 
my learned brothers Mr. Justice Rankin 
and Mr. Justice D ival on three grounds r 
first, that the learned Magistrate should 
have acquitted the accused holding that 
the knowledge which was the main in- 
gredient of an offence under S. 188 of the- 
llndian Penal Code was not brought home 
Ijto the accused; secondly, that the laamed- 
Magistrabe considered the merits and 
demerits of the prosecution and defence 
casM in a vague and general manner 
without considering the evidence of in¬ 
dividual defence witnesses with reference 
to the accused for whom they deposed 
and the accused had been seriously pre¬ 
judiced on account of this procedure. 
The petitioners have not pressed the 

third ground on which this rule was 
issued. 

In disposing of the rule ic is only^ 
necessary for me to deal with the first 
ground. Mr. Bose who appears for th& 
petitioners has contended that it is nob 
sufficient for the prosecnfcion to prove that 
notice has been duly promulgated. The* 
prosecution must prove by positive evi¬ 
dence that notice has been brought ta 
the knowledge of the persons whom it is 
sought to affect by it. The learned vakil 
points out that in dealing with the pre- ; 
sent case the Magistrate has held that a& ] 
notice was duly promulgated the peti- ' 
tionersmust be presumed to have had 
the knowledge of it. This, the petitioners 
contend, is entirely a wrong view of law^ 

In support of their contention we have 
been referred to the case of Bamdas 
^tnphv. Emperor (1), to an unreporteJ 
decision of this Court in Sheikh Aiyah 
V. Emperor (^) and also to a decision of 

Lahore High Court in the case of 
Empero^v. Ahdulla (3). The contention 
JJl 1927 Oal. 28. 

(2) Revision Case No. 754 of 1926. 

(3) [1921] 22 Or. L.J. 705=68 I.C, 865, -> 
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of the petitioners is obviously correct. It 
is not sufficient in order to affect a person 
with the knowledge of an order under 
S. 144 and to render him liable to con* 
viotion under S. 188 to show that the 
order had been duly promulgated. It is 
necessary to prove by positive evidence 
that he has the knowledge that the 
order has been made. The Magistrate 
has not approached the case from this 
point of view and ho has nob found that 
the accused persons in this case had the 
knowledge of the order for the disobe¬ 
dience of which he has punished them 
under S. 188. 

The res ilb is the conviction of, and the 
sentences passed on, the petitioners are 
set aside. 

G.B. . Rule made absolute. 
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Sanderson, 0. J., and Pan1;on, J. 

Gallagher and anothe) —Applicants. 

V, 

Emperor —Opposite Party. 

Application for leave to appeal from 
Original Criminal Jurisdiction, Decided 
on 25th June 1026, against the decision 
of Ohotzner, J., and a jury. 

{a) Criminal P. C., 5.342 (4)— Applicability. 

Sub'Saotio i (4) of S. 342 was intended to relate 
to the proceedings which are specified in S. 342. 

[ P 308 C 2] 

(6) Oaths Act, S. 5— Accused, 

Section 5 was intended to apply to an accused 
person while he is under trial. [P 308 C 2) 

(c) Criminal P. C., S. 449 (1) (c)-^Application 
for learn to appeal—Affidavit as to natlonallly is 
admissible. 

Affidavits of the applicants as to their nationa* 
lity on the appHoations for leave to appeal 
under S. 449 (1) (o) are admissible : 45 Cal. 720, 
i?ef. on, [P 308 C 2] 

(d) Criminal P.’C., S. 449 (1) (c) — Application 
for leave to appeal comes within Limitation Act, 
Art. 155. 

. An application for leave to appeal under Ori* 
minal P. 0., S. 449 (1) (cl is within Art 155 of 
the Limitabion Act. [F 808 C 2] 

A. N. Sen and R. K. Chatterjee —for 
Applicants. 

B, 0. Bonnerjee —for Opposite Party. 

Sanderson, C. J.— These* are two 

applications by Mandelli and Gallagher, 
who are prisoners in the Alipore Jail, 
for leave to appeal. The two oonvicted 
men were tried at^the High Court Orimi’ 


nal Sessions by my learned brother 
Mr. Justice Chotzner and a jury. 

Mandelli was charged with dishonestly 
using as genuine a forged document, 
knowing the same to be forged, forgery 
for the purpose of cheating, and other 
charges which I need not enumerate ; 
and Gallagher was charged with abet¬ 
ment of the same. They were both con¬ 
victed and sentenced to^ term of impri¬ 
sonment on the 3rd of December 1^25. 
I propose to deil with the application of 
Gallagher in the first instance. 

The learned advocate, who appeared 
at the request of the Co irt for him and 
to whom we are much obliged for the 
assistance which he has given, relied 
upon 3. 449 (1) (c) of the Code of Crimi¬ 
nal Proced ire. This section was enacted 
by Act 12 of 1923 and under that section 
it is necessary for the Co^rt to be satis¬ 
fied that if this case had been tried out¬ 
side the Presidency town it would have 
been triable under the provisions of 
Gh. 33. 

In order to see whether it would be 
triable under the provisions of that chap¬ 
ter, it is necessary to refer to S. 443 (1) 
(a), and the provision, which applies to 
this case, is that the complainant and the 
accused persons, or any of them, are res¬ 
pectively European and Indian British 
subjects or Indian and European British 
subjects. 

There is no doubt that the complainant 
in this case was an Indian Britisli sub¬ 
ject ; and, in order to bring hiraelf with¬ 
in that provision, Gallagher lias to show 
that ho is a European British subject 
within the meaning of the Criminal P. C. 
“European British subject” is defined in 
S. 4 (1) (i) as follows : 

Ear -pe:iii British subject means any subject 
of His M.ijestv of European descent in the male 
lino born, naturaliz’d or domiciled in the 
British Islands or any Colony, or any subject of 
His M ijesty who is the child or grandchild of 
any such person by legitimate de.sceut. 

Gallagher has filed an affidavit, in 
which he states that -he was born on the 
3rd of September 1899 in Bombay, and 
that he is the legitimate son of Michael 
Patrick Gallagher and R»ith Censtancia 
Gallauher. To that affidavit is attached 
a certified copy of the certificate of mar¬ 
riage. which shows that Michael Patrick 
Gallagher and Ruth Constancia Jones 
were duly married at St. Thomas Church 
Middleton Row Calcutta, on the 4tli 
July 1897, that the parents of M. Patrick 
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Gallagher were Martin and Ann Gallag¬ 
her and the parents of Ruth Constancia 
Jones were John and Constancia Jones. 

In my opinion, there is sufficient 
proof before the Court that Gallagher is 
a European British subject within the 
meaning of the Code of Criminal Proce¬ 
dure ; and consequently if this case were 
tried outside a Presidency town it would 
have been triabje under the provisions 
of Gh. 33 of the Code. That being so, 
in my judgment, this Court ought to 
grant leave to Ghallagher to appeal on 
the ground mentioned in S. 449(1) (c). 

Mandelli filed an affidavit, which in 
my opinion, is not sufficient to show that 
he is a European British subject within 
the meaning of the Code of Criminal 
Procedure. But the learned advocate, 
who appeared for the Crown in this case, 
drew our attention to S. 415 (A) of the 
Code of Criminal Proeedure which was 
passed by Act, 18 of 1923 and which is 
to the following effect • 

NotwithsUndiag anything contained in this 
chapter, when more persons than one are con- 
vicced in one trial, and an appealable judgment 
or order has been passed in respect of any such 
persons, all or any of the persons convicted at 
such trial shall have a right of appeal. 

By reason of the provisions of that 
section I am of opinion that leave to 
appeal should be granted to Mandelli in 
view of the fact that I have come to the 
conclusion that the judgment or order 
in respect of Gallagher is appealable. 

During the course of the argument 
a question was raised whether this Court 
ought to admit the 'affidavits of Galla¬ 
gher and Mandelli. Our attention was 
drawn to certain cases which went to 
show that, to say the least, it was doubt¬ 
ful whether it was competent to the 
applicants to swear affidavits in support 
of their applications. No decision of 
this Court, which is in point has been 
brought to our attention. 

The two relevant provisions are S. 342 
of the Code of Criminal Procedure and 
S. 5 of the Indian Oaths Act which is 
Act 10 of 1873. 

Section 342 is the well-known section 
which deals with the examination of an 
accused at his trial and sub-S. (4) is as 
follows : No oath shall be administered 
to the accused.” 

Section 5 of the Oaths Act provides 
that oaths or affirmations shall be made 
by the following persons.” The “persons” 
a re enumerated in 01s. (a), (b) and (c); and 
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then the following provision is to be 
found : 

Nothing herein contained shall render it law¬ 
ful to administer in a criminal proceeding, an 
oath or affirmation to the accused person. 

I am not prepared to hold that these 
provisions prevent the applicants from 
filing affidavits in support of their peti¬ 
tions in this matter. It is to be noticed 
that the abovenamed provisions refer to 

the accused” and “the accused person.” 
I am not prepared to go so fap as tdhold 
that, because the applicants were accused 
and were tried and have been convicted, 
they are still within the provisions of 
these two sections. I 

In my opinion sub-S. (4) of S, 342 of' 
the Code was intended to relate to the 
proceedings which are specified in S. 342, 
and that S. 5 of the Oaths Act .was in¬ 
tended to apply to an accused person 
while he is under ti’ial. I am confirmed in 
that opinion by the observations, which 
were made by two learned Judges of 
this Court. I refer to Mr. Justice Taunon 
and Mr. Justice Richardson who were 
considering these two sections in the case 
of Akhoy Kumar Mookerjee v. Emperor 
(1), the following passage is to be found : 

It is undisputed, therefore, that an accused 
psrsoii actually under trial cannot be sworn as 
a witness, and that if two or more persons are 
being jointly tried, none of them is a competent 
witness for or against the others* But in our 
opinion this exception to the general rule goes 
no further, and has no application to an 
accused parson who is not at the time under 
trial* 

For these reasons, in my opinion, the 
affidavits of the applicants upon the ap¬ 
plications for leave to appeal undei 
S. 449 (1) (c) ai*e admissible. I confine 
my judgment to the facts of this case 
and to the particular applications with 
which the Court is dealing. 

There is one other matter, which it is 
necessary to mention. The learned ad¬ 
vocate for the Crown referred to a deci¬ 
sion of my learned brothers Mr. Justice 
C. G. Ghose and Mr. Justice Duval to the 
effect that an application of this kind 
was within Art.155 of the Limitation Act. 
I see no reason to differ from that deci¬ 
sion and it seems to me that these appli' 
cations ought to have been made within 
sixty days from the date of the sentence 
appealed from. 

It appears, however, that the Superin- 
tendent of the Alipore Central Jail had 

(1) [1917] 45 Cal. 720=27 0. L. J. 91=45 I.:C. 

999=22 0. \V. N. 405. 
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before him a document, which was signed 
by the Chief Presidency Magistrate 
which is headed “ Form to be attached to 
all warrants of commitment In that 
form there is a column which is headed 
as follows : “Whether sentence appeal- 
able or not’* and in that column the word 
“no” is to be found. I am looking at a 
copy of the form which relates to the 
case of‘Gallagher. I assume that the 
same entry was made with regard to 
Mandelli. 

The Superintendent of the Jail relying 
upon that statement did not forward 
Gallagher’s petition in the usual manner. 
The Superintendent pointed out that 
Gallagher’s petition was not handed to 
him for dispatch until the 20th of Feb¬ 
ruary 1926, which would be more than 
sixty days from the date of the sentence. 

But judging from the history-ticket 
of Gallagher, of which a copy is before 
the Court, it is clear that Gallagher took 
steps within a short time of his convic¬ 
tion to get the necessary documents from 
the Court in order that he might present 
a petition of appeal under S. 449 (1) (c) 
of the Code and he did not get the 
necessary documents until the 21st of 
January 1926, so that having regard to 
the provisions of S. 12 of the Limitation 
Act I think that this application should 
be entertained. 

If it is necessary for the Court to 
exercise its discretion under S. 5 of the 
Limitation Act,‘I am of opinion that 
Gallagher has shown sufficient cause for 
not making the application within the 
specified time. 

With regard to Mandelli, it is stated 
that he wanted to appeal, but he was 
informed by the Superintendent of the 
Jail that it was a non-appealable sen¬ 
tence and consequently it was no good to 
appeal. 

I desire to make it plain that no blame 
attaches to the Superintendent of the 
Jail. Apparently it had not been recog¬ 
nized that under the somewhat new 
provisions of S. 449 of the Criminal P. C., 
this sentence might he an appealable 
sentence. That explains the delay which 
has taken place, 

Leave to appeal in both the cases is 
gran ted. 

Panton, J. —I agree. 

R.D. 


A. 1. R. 1927 Calcutta 309 

B. B. Ghose akd Cammiade, JJ. 

Sni. Mabia Khatun —Petitioner. 

V. 

Sheikh Satkari and others —Opposite 
Party. 

Civil Revision No. 544 of 1926, Decided 

on 12th July 1926, from the order of the 

Sub-J., Burdwan, D/- 26th April 1926. 

(a) Civil P. C.. 0. 33. R. l—Plalntiff 
sxiing in representative capacity—His personal 
property should not be taken Into account. 

When a plaintiff sues iu a representative 
character, such as a mutwalli, trustee or a 
shebait, unless it is shown that the plaintiff has 
in his possession property belonging to the %vakf 
estate or trust or the idol for whom he sues, 
sufficieut to enable him to pay the requisite 
Court-fee prescribed by law he may be allowed 
to sue as a pauper even if it is shown that he 
has sufficient personal property of his own. The 
capacity of a person suing iu a representative 
character must be kept distinct from his personal 
capacity. [P, 310, C, 2] 

5}« (6) Civil P. C,, 0. 33, R. 1— Debt due to 
applicant from third person cannot he taken into 
accotmt. 

A debt which is due to the applicant from a 
third person cannot be said to be means of 
which the applicant is pessessed. The words ‘‘ is 
not possessed of ’’ must mean that the applicant 
has not actual control over it. [P. 310, C, 2] 

(c) Civil P. C,, 0. 33, R. 1 —Ornaments which 
a woman ordinarily wears should be excluded In 
determining her means. 

Ornaments which a woman ordinarily wears 
are of the sam^ class of personal property as her 
wearing apparel and cannot be taken into con¬ 
sideration in determining whether slie has a 
sufficient means to xray the Court-fees. 

[P. 310. C. 1 .1- 2] 
Sarat Chandra Bose and Narendra 
Krishna Bo.se—for Petitioner. 

Biraj Mohan, Mojurndai —for Dy. 
Registrar. 

Sarat Chandra Bisnk and Pramatha 
Nath Bandijpadhaya — for Opposite 
Party. 

Judgment.— This Rule arises out of 
an order of the Subordinate Judge of 
Burdwan refusing the application of the 
petitioner to sue as a pauiier under O. ‘iJ, 
Civil Procedure Code. The petitioner 
proposed to sue the opposite party as 
mutwalli with regard to certain wakf 
property. The learned Subordinate Judge 
presumably after taking tlio preliminary 
Bteps laid down in Rr. 3, 4 and 5, did not 
i*eject the application. He issued notices 
to the opposite party and the Govern¬ 
ment Pleader and received evidence as to 
the proof of the pauperism of the appli- 


Leave granted. 
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'cant. The Government Pleader did not 
•raise any objection as to the pa iperism 
of the applicant. But the application 
was opposed by the opposite party. The 
value of the property sued for is over 
Rs. 9,000 and the ad valorem Ooarb-fee 
l^ayable on the plaint is baid by the Sub¬ 
ordinate Judge to amotint to Rs. 735. 
The learned Subordinate Judge has held 
that the applicant has no property in her 
possession as mutwalli, but he considers 
that she has personal property out of 
which she could pay the Court-fee pay¬ 
able on the plaint and that she should 
not be allowed to sue as a pauper. 

With regard to the question as to whe¬ 
ther she has got any personal property 
the Subordinate Judge has held that she 
is entitled to prompt dower from her 
husband which she has nob realized. He 
considers that her husband is a person 
capable of paying the dower deb*: as he 
has some properties and is in receipt of 
an allowance of Rs. 41 per month from 
the Government for looking after pre¬ 
served monuments. The Subordinate 
Judge has nob come to any Sndiog as to 
w-hab thj amount of the prompt dower is. 
The Subordinate Judge was, however, of 
opinion that the amount of the dower, 
whatever it may be. should be taken into 
acco int as part of the means of plaintiff. 

The Subordinate Judge next observes 
that the ornaments, belonging to the 
petitioner, have been under-val'ied. Dur¬ 
ing her examination on commission at 
her husband’s house she was asked to 
show bar ornamants but she would nob 
prod"ce them saying that they were with 
her husband. Under the circumstances 
the Subordinate Judge held that the 
applicant had sufficient means to pay 
Court-foes on the plaint. 

Taking the last point first it seems 
strange that without taking evidence as 
to the value of the ornamants of the 
applicant the Subordinate Judge should 
think that the value of the ornaments 
would in any way enable her to pay the 
Court-fee. She was not asked bo produce 
the ornaments in a proper way and she 
certainly cOuld refuse to produce her 
ornaments at the time of her exami- 
mation. Besides if the ornaments wei-e 
such as are ordinarily worn by women of 
her class, those ornaments could not 
have been takm as means enabling her 
to pay the prescribed fee. Ornaments 
which a woman ordinarily wears are of 
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the same class of personal property as 
her wearing apparel. Without any find¬ 
ing that the ornaments were something 
beyond and more valuable than what a 
w,>man of her class ordinarily uses the 
Subordinate Judge’s conclusion cannot 
be accepted as correct. 

Nor can we accept his conclusion as to 
the dower. The explanation to R. 1, 
O. S3, runs thus : 

A person is a pauper when he is not possessed 
of sufficient means to enable him to pay the fee 
prescribed by law for the plaint in such suit...’*. 

Can a debt which is due from a third 
person be said to be means of which the 
applicant is possessed ? We do not think 
that it can be said to be so. The words 
‘ is nob possessed of ’ must mean that the 
applicant has not actual control over it. 
Whether the husband has sufficient 
means to’pay the debt is another question. 
But the plaintiff is not possessed of the 
dower. Od this ground we hold that the 
Subordinate Judge's conclusion that the 
applicant was possessed of sufficient 
means of her own so as to enable her to 
pay the prescribed fee is not correct. 

With regard to the first point we are 
of opinion that when a plaintiff sues in a 
representative character, such as a mut¬ 
walli, trustee or a shebait unless it is 
shown that the plaintiff has in his pos¬ 
session property belonging to the wakf 
estate or trust or the idol for whom he 
sues, sufficient to enable him to pay the 
requisite Court-fee prescribed by law he 
may be allowed to sue as a pauper even 
if it is shown that he has sufficient per¬ 
sonal property of his own. The capacity 
of a person suing in a representative 
character must be kept distinct from his 
personal capacity. If a person sues as 
executor with regard to the estate of a 
deceased person without having been in 
possession of any of the assets of the 
dsceased he cannot be said not to be a 
pauper even if he has got sufficient pri¬ 
vate means of his own, but is not pos¬ 
sessed of anything appertaining to the 
estate. 

The decision of the Subordinate Judge 
on both the points cannot, in our opinion, 
be upheld. The Rule must therefore be 
made ab olute and the petitioner should 
be allowed to sue as a pauper. 

The petitioner is entitled to her costs 
as against the opposite party.^ Hearing- 
fee three gold mohurs. 

G.B. Buie made absolute. 
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Bcckdand, J. 


Sitish Chandra Das—-Plaintiff. 

V. 

Seci etay'j/ of State —Defendant. 

Original Civil Suit No. 1445 of 1925, 
Decided on. I9th May 1926. 

Government of India Act (L919), S. 96B— Rules 
under, regarding Civil Services—‘li. lA—Before 
■a police officer may be dismissed, R. li must be 
followed. 

The provisions of R. 14 of the rules regard¬ 
ing Civil Services in India which are mani¬ 
festly iuteaded for the protection and benefit of 
the officer, are inconsistent with importing into 
ihe CO itract of service the term that the Crown 
may put an e id to it at pleasure and therefore, 
•before a police officer may be dismissed, the 'ro* 
cedure laid down bv R. 14 must be followed ; 
<3ould V. Stuart, 1896 A.C. 575, Foil. [P 311, C 2] 

S. C. Bo$e and M. N. G/iose—for Plain¬ 
tiff 

B. L. Mitter and H. R. Panckrtdge 
—for Defendant. 

Buckland, J.— This matter comes be- 
iore me for trial of one issue. The suit 
was instituted by the plaintiff who was 
An ofi&oor in the Bengal Police Service 
•for damages for wrongful dismissal. It 
is unnecessary to deal with the various 
Allegations in the plaint at this stage. 
The defence was taken that the plaint 
>di3clos0d no cause of action but the 
plaintiff relied on certain regulations, an 
Aspect of the matter with which 1 dealt 
when I directed that an issue should be 
tried. The issue of which I directed a 
trial is as follows : 

Does the pUi it disclose any cause of action 
by reaso > of any regulation having the force 
of law a id providing tor the ground or manner 
•n which the plaiutiS could be dismissed. 

Under S. 96 (b) of the Government of 
India Act, 1915, it is provided that sub¬ 
ject to the provisions of the Act and of 
the rule) made thereunder every person, 
in theOivil Service of the Crown of 
India, holds office during His Majesty’s 
pleasure b'lt no person in that service 
cnay be dismissed by any authority sub¬ 
ordinate to that hy which he was ap¬ 
pointed. Sub'i. (2) provides that the 
Sderetary of State may make rules for 
regulating the olassification of the Civil 
SbrrFoe in India, the methods of their 
reornitEaent, their conditions of service, 
pay and allowances and discipline and 
oonduot. Then Sub-S. (4) provides : 


For removal of doubts it is declared that all 
rules or other provisions iu oporutiunat the time 
of the passing of Goveinment of India Act, 1919, 
whether made by tbo Secretary of State in 
Council or by a y other authority relating to 
the Civil Service of the Crown in India were 
duly made iu accordance with the powers in 
that behalf and are confirmed etc. 

Under these provisions a rule, Num¬ 
bered 14, published in the Gazette of 
India on the 2l8t June 1924, and appear¬ 
ing in the Bengal Police Gazette on the 
46h July 1U24, was, at the period with 
which the suit is concerned, in force, as 
is conceded on behalf of the Crown. That 
rule which is the only rule or regula¬ 
tion to which learned counsel for the 
plaintiff has drawn my attention pro¬ 
vides : 

Without prejudice to the provisions of the 
Public Servants Enquiries Act, 1850, in all cases 
in which the dismissal, removal or reduction of 
any officer is ordered, the order shall, except 
wbe i it is based on facts or conclusions estab¬ 
lished at a judicial trial, or when the officer 
concerned hus absconded with the accusation 
hanging over him. ba preceded by a properly 
recorivd departmental enquiry. At such an 
enquiry a definite charge in writing shall be 
framed iu respect of each offence ai d explained 
to the accused, the evidence in support of it 
and any evidence which he may adduce in bis 
defence shall be recorded iu bis presence, and 
his defe .CO shall be tikoi down iu writing. 
Each of the charges framtd shall be discussed 
and a find! g shall be record>;d on each ch.irge, 

It appears to me on the authority of 
Gould V. Stuart (1) that, as in that case, 
these provisions, which are manifestly 
intended for the protection and benefit 
of the officer, are inconsistent with im¬ 
porting into the contract of service the 
term that the Crown may put an end to 
it at pleasure, which is the language used 
in the ca-^o cited. Stated in other words 
what it comes to is that before a police 
officer may be dismissed, the procedure 
laid down by R. 14 must be followed. 
In so far as the plaintiff alleges that 
such regulation wa) not complied with, 
the plaint disclos-'s a ca se of action. 

I am not now concerned witli any other 
questions that arise in this suit and so 
far a) the opinion which I have expressed 
requires questions of fact to be deter¬ 
mined, they will have bo bo decided at 
the hearing of the suit. 

As the plaintiff has succeeded sub¬ 
stantially on this issue. I think ho is 
entitled to the costs of this hearing, but 
no costs are bo be recovered under this 
ordei* until t he d9te*‘m in ation of the sujfc , 

[1896) A. C. 576 = C5 L. J. P. C. 82 = 75 
L. T. 110. 
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in which event the plaintiff, it he suc’ 
ceecls, will be entitled to add them to 
any costs which may then be awarded 
to him. If, on the other hand, he fails 
in tire suit, these costs will be set off 
against any costs which he may be 
ordered to pay. The costs of the settle¬ 
ment of issues will be costs in the cause. 

R.D. Order accordingly. 
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MUKERJI and GR.iHAM, JJ. 

Kasisiuar Uiy and others —Judgment- 
debtors—Petitioners. 

V. 

Satya Brahma Das —Decree-holder— 
Opposite Party. 

Civil Revision No. 9o6 of 1926, Deci" 
ded on 14th Doeember .1926, in the 
matter of Transfer Case No. 97 of 1926 
of the District J.’s Court, Bakarganj 
(Barisal). 

Bengal Civil Courts Aci (1887), 5. 13(1) and 
{2)~-Under S. 13 (2) District Judge cannot 
divest a Su'iordinafe Judge of the furisdicUon 
conferred or him by S. 13 (1). 

By assigning some particular civil business 
to a particular Judgj and thus arranglog for the 
administration uoder S. 13 (2) the District Judge 
cannot divest that Judge of the jurisdiction 
which has b3en conferred on him by the Local 
Goveremint under the provisions of sub-S. (L) 
of S. 13 and therefore, where a petition uuder 
0. 21, R. 90 has been filed before the Subordi¬ 
nate Judge of the 2Dd Court and is dismissed 
for default by him and subsequently he is put 
in charge of the business attiching to the Court 
of the first Subordinate Judge, he does not become 
incompetent to hear an applic<ition for review 
of the order dismissing the .application for 
default : 27 Cal. 272 ; A. I. R. 1922 Cal. 41 ; and 
6 P. L.J. 304, Rel. on. [P. 313, C. 11 

Suresh Chandra Talagdai —for Pefci- 
tioners. 

Mukerji, J. —There wa? a proceeding 
under 0. 21, R. 90 of the Code of Civil 
Procedure, for setting aiide a sale. It 
was on the 61o of Mr. K. K. Sen who was 
then the Subordinate Judge of the second 
Court at Barisal. The proceeding was 
dismissed for default by Mr. K. K. Sen on 
the 20th of March 1926. On the 16th of 
April 1926 Mr. K. K. Sen was put in 
charge of the business attaching ’to the 
Court of the first Subordinate Judge of 
the district. On the 20th of April 1926 
the petitioners, against whom the afore* 
said order of dismissal for default was 


1927: 

passed, made an application under 
O- 47, R- 1 of the Cole of Civil Proceduro 
before Mr. K. K. Sen who, as I havo 
already said, had by this time become 
the presiding Judge of the first Court. 
This application was dealt with by 
Mr. K. K Sen as the Subordinate Judge,, 
first Court of Barisal, on the 3rd May 
1926 with the following order: 

Let the petitiou be returned to the filiug, 
pleader, Babu Lakshmi Prasanna Banerjee^for 
filing it in the proper Court. 

This order, it may be mentioned here,, 
was passed on a note which was submit¬ 
ted by the office to the learned Judge- 
and which was to the effect that it ap¬ 
peared from the order-sheet that the 
petition had been filed in that Court by 
mistake because the miscellaneous case 
in question had been disposed of by 
the Subordinate Judge, second Court, 
Barisal. On the same day the peti¬ 
tioners, in accordance with the order 
passed as aforesaid by Mr. K. K. Sen, re- 
filed the application in the second Court? 
and the Subordinate Judge who presided 
in that Court directed it to be registered 
and notices to issue on it upon the* 
parties. 

Thereafter, presumably because tb& 
officer who was presiding in the second. 
Court would have no jurisdiction to deal 
with the petition by reason of the pro¬ 
visions of 0. 47. R. 2 of the Code of -CiviE 
Procedure, an application was made by 
the petitioners before the District Judgfr 
of Bakarganj praying for a transfer of the- 
petition from the second Court to the- 
first Court. The learned District Judg& 
by an order passed on the 8th July 1926- 
refused the said application. He relied 
upon the decisions of this Court in the- 
cases of Beaty hall Mozumdar v. Kamal 
jBCisson Dassm (1) and Ramnarain Joshy 
V- Parmeswar Narain Makta{2) as sup¬ 
porting the view that he took, namely,, 
that inasmuch as the potition was thei> 
pending in a Court which had no juris*: ■ 
diction to deal with it there could be nOi 
order of transfer made by him in respect 
of that ‘petition. The petitioners havo-. 
now moved this Court and obtained a . 
rule to show cause why the case should 
not be transferred to. the first Court of 
the Subordinate Judge or. why such other 
or further order shoiitd not be passed, 
as to this Court may seem fit and proper^ 

(1) [1880] 6 Oal. 30. “ : 

(2) [1897] 25 Oal. 39. . > 
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' The Opposite Party has not entered 
appearance in this rule. We have, there- 
fore, looked into the matter as carefully 
as we could and we have come to the 
following conclusion. 

The petition in the present case was 
filed before the officer who had dismissed 
the previous proceedings for default. He 
was asked by this petition to review his 
own order. The only difficulty which 
apparently struck the learned Subordi¬ 
nate Judge as being insurmountable was 
that whereas he had dealt with the 
original proceedings and dismissed them 
for default as the Judge of the -second 
Court, when the petition was presented 
before him he had become the Judge of 
the first Court. Looking at the provision 
of the Bengal Civil Courts Act (Act 12 
of 1887) it seems to me to be clear that 
under S. 3 of that Act, it is the Court of 
the Subordinate Judge which forms^ a 
class of civil Courts within the meaning 
of that Act, and under S. 13, sub/S. (1) 
the Local Government fixes the local 
limits of the jurisdiction of any civil 
Court under that Act. The particular 
officer who had dismissed the original 
proceedings was, no doubt, at the time 
when he passed that order, the presiding 
Judge of the second Court, and when 
the application for review was presented 
before him he had become the presiding 
-Judge of the first Court- That _ appa¬ 
rently was by reason of the provisions of 
01. (2) of S. 13 which empowers a Dis¬ 
trict Judge to assign to eacii of the 
Subordinate Judges such civil business 
as is cognizable by a Subordinate Judge. 
By assigning some particular civil busi¬ 
ness to the learned Judge and thus 
arranging for the administration, the 
District Judge could not have divested 
the learned Judge of the jurisdiction 
which had been conferred on him by the 
Local Government under the provisions 
of aub-S. (1) of S. 13. The view we take 
of the matter is in accord with what 
was expressed in the cases of Backu Koer 
V. Golab Chand (3), Munshi Mohanied 
Kazem'ili v. Mitnshi Niamuddin (4) and 
Raja Jagannath Prasad v. Skeo Nandan 
(6). In our opinion, the learned Sub¬ 
ordinate Judge was in error in supposing 

that because he had by the 20th of 

-- 

; (8) [1889] 27 Cal. 272. 

I ( 4 ) A.J. R. 1922 Oal. 41. 

148) [WaiiePat UJ. 801=2 Pat. L. T. 374 
: . s»U9^l)P. H. 0. 0. 180. 


April 1926 become the Subordinate 
Judge of the first Court of Barisal, there 
was any impediment in his way in deal¬ 
ing with the application for review that 
was presented before him and, in our 
opinion, he should not have returned the 
petition. We are also of opinion that 
the learned District Judge was in error 
in supposing that under the peculiar cir¬ 
cumstances of the present case the 
authorities upon which he relied and 
which have been referred to above can 
possibly have any application. Those 
two are cases in which, so far as can ])e 
gathered from the reports, the proceed¬ 
ings were originally laid in a Court 
which had no jurisdiction and in that 
way the cases are clearly distinguishable 
from the case now before us. We are of 
opinion that the matter should be dealt 
with by Mr. K. K. Sen who, we are told 
is at present the Subordinate Judge of 
the first Court of the district of Barisal. 

We accordingly set aside the order 
passed by the District Judge refusing to 
transfer the case and we direct that the 
petition under 0- 47, R. 1 which forms 
the subject-matter of these proceedings 
be now transferred to the file of Mr. 
K. K. Sen so that he may deal with 
and dispose of it in accordance with law. 

The Opposite Party not having ap¬ 
peared in this rule we make no order 
as to costs. 

Graham, J. —I agree. 

G.B. Ride made absolute. 


A. I. R. 1927 Calcutta 313 

SUHRAWARUY ANJ) CAMMIADE, J-T. 

Lake Nath Roy and olkers —1st Party 
—Petitioners. 

V. 

liazlal Gani Patari and others —Oppo¬ 
site Party. 

Criminal Revision Kos. 804, 1010 and 
1011 of 1920, Decided on 4th January 
1927, against the order of the Dy. Mag. 
Isb Cl., Chandpur, D/- 28th July 1920. 

Criminal P. C., S. 145 (1) — Possession- 

On failure of non-landlord parlies io prove fios- 
session, possession should be presumed to be with 
landlord—Continuous possession does not mean 
possession exercised every day of the year. 

Ths possession claimed by persons other than 
the landlords having been disbelieved, possession 
is presumed to be with parties who have title to 
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the land. This possession may not be actual 
possession. Possession under S. 145 must be ab¬ 
solute and CO itiauous and not occasional. But 
it is not intended that possession must be such 
as should be exercised coutinuously or every day 
of the year. By continuous possession is meant 
such possession which a party in possession may 
liave occasion to exercise and has exercised and 
exercises whenever he Itkes. Co itinuity of posses¬ 
sion should be u iderstood with reference to the 
object over which it is exercised. 

Where the land not capable of yielding much 
profit on the bank of a river and used to get 
\:overcd with water at certain seasons of the year 
vand it was found that sometimes bricks were 
stacked on it, somstimes people were allowed to 
dry jute ou the land, and bastu puja was held on 
it: 

Held : it cannot be said that the landlords 
wore not in actual posssssion. 

[P314C2; P 315 Cl] 

Narendra Kitmar Basil, and Bhagirath 
Chandra D >s —for Petitioners. 

Jagindra Mohun Ghose^ Asitaranjan 
Ghose, Nagendra Nath Basu, Giris 
Chandra Paul and Nalin Chandra Paul 
—for Opposite Party. 

Judgment. — In these proceedings 
•under rf. 145, Oriminal P. 0., there were 
six parties—the first three being the 
landlords (the first party holding one 
anna share, the second party three annas 
share and the third party a twelve annas 
share in the land in dispute). The fourth 
party claims to have execited a kabnli^at 
in respect of the land in dispute in favo > r 
of the second and third parties and is 
now holding over—the term of the lease 
having expired in 1330. The fifth party 
is the Chittagong Company which claims 
to hold possession of a portion of the Und 
where it repairs its launches, and some¬ 
times cuts earth and erects a bamboo 
jetty fencing when the river rises. The 
sixth party does not claim any title but 
says he took a verbal bandobust from the 
tnaliks. The learned Deputy Magistrate 
went thoroughly into the evidence and 
found that none of the parties had been 
dble to produce sufficient evidence of 
possession within the meaning of S. 145, 
Criminal P. G., and therefore passed an 
order under S. 146, Criminal P. 0., 
attaching the land in dispute. 

This rule was obtained by the first 
party on the ground that upon the find¬ 
ings arrived at by the Magistrate, he 
should have been held to be in possession 
and that the order under S. 146 was 
without jurisdiction. The second^ and 
the third parties, who ^ere the joint 
landlords with the first party, have not 
tiled any separate application disputing 
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the findings of the Magistrate ; but at 
the bearing of the rule they have ex¬ 
pressed their intention not to object to 
the rule being made absolute if the first 
party agreed to treat them as co-sharer 
landlords of the land in dispute. The 
first party has said that be has no objec¬ 
tion if the joint possession of all the 
landlords is declared in the land. The 
real dispute, therefore, is between the 
landlords on one side and the other par¬ 
ties who claims possession of the lahd 
either on settlement from the landlords 
or by adverse possession on the other. 
Applications objecting to the order passed 
by the Magistrate have been filed on 
behalf of the fourth and, fifth parties. 
Rules have not been issued upon those 
applications but it is ordered that they 
should be heard along with the present 
rule. 

We have heard all the parties who 
have appeared before us except the sixth 
party who is not represented before us by 
any pleader and we are of opinion that. 
on the findings arrived at by the Deputy 
Magistrate the order under S. 146, 
Criminal P. C., must be held to be bad in 
law. The position is this : The Magis¬ 
trate has found with reference to the 
cUim of the fourth, fifth and the sixth 
parties that they were not in possession. 
His finding is that the land is fallow and 
lowlying and during the rainy season 
covered with water. As happens to all 
fallow lands people who have any ooca* 
sion to use them and especially the 
neighbours use them not with an idea of 
exercising any act of possession but sim¬ 
ply for the sake of convenience. Such 
being the state of the land, the learned 
Magistrate has found that the acts which 
the fourth, fifth and the sixth parties 
have claimed to have done over it are not 
in assertion of any title or possession and 
are not therefore sufficient evidence of 
possession within the meaning of the 
section. With this finding we do not 
disagree. 

The possession claimed by persons 
other than the landlords having been dis¬ 
believed, possession is presumed to be 
with parties who have title to the land 
and admittedly the first three parties 
have title to.the lanlas^olaimed by»them. 
This possession may not be.actiiaL..p033es‘ 
sion within the m aning of S. 145 (1) 
but on the finding of the Magistrate there 
is no reason to doubt that the possession 
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exercised by fehe landlords is sufficient to 
satisfy the requirements of law. Posses- 
jioQ under S, 145, Criminal P. C., 'must 
be, as has been held in the case of Nayan 
Maiijurt Dassi v. Fazley Huq S>ird(ir (1) 
absolute and continuous and not occa¬ 
sional. But it is nob intended that posses¬ 
sion must be such as should be exercised 
continuously or every day of the >ear. 
By conanuous possession is meant such 
possession which a party in possession 
may have occasion bo exercise and has 
exercised and exercises whenever he likes 
Continuity of possession should be under¬ 
stood with reference to the object over 
: which it is exercised. It is a fallow laud 
inot capable of yielding much profit on 
ibhe bank of a river and gets covered with 
iwaber at certain seasons of the year. It 
is found by the Magistrate that the first 
party stacked some bricks on it, that the 
second party sometimes allowed people 
bo dry jute on this land, and that the 
third party held bastu paja on the land. 
iThese are the proper uses of a land of 
this description and on this finding it 
cannot be said that the landlords were 
noD m actual possession- 

fine fourth party, who claims to hold 
over, argues that poise^sion should have 
beau found with him of at leait a [jortion 
of tna land in dispute. Tha finding of 
the M v^istrace is that he held land ad¬ 
jacent to the land in dispute, and in 
coinmcn with other people soma'.tmes 
uses «;h3 land in dispute in storing bain* 
bojs, thatchinl grass, etc. On this finding 
of fact we do not think that he has been 
able to prove his possession. 

As regards the fifth party (the Ghitta* 
gOQg Oompany), they have elairaod to 
have used a portion of the land when it 
gets under water for repairing launches 
and also bo have put up a bamboc jetty 
fencing and have got a drain passing 
across the land. They do nob claim any 
right to the land ; but they claim to have 
posse-sed the land in the manner above- 
described for a long time. The Magis¬ 
trate was not satisfied as regards the 
erecjioa of tne fencing and in his opinion 
possession exercised by the Company was 
not oontinbous as they used the land only 
during the seasen whan it goes under 
water an d not to the excl ision of o^^hers. 
The Company have expressed their will* 
ingnaIS before a< to take settlemmt of 
’ this lail f'*o;n the landlords. 'Ve think 


that the proposal is reasonable. ^Ve, 
however, do nob want in this case bo de¬ 
cide the legal rights of the parties. 

The result is that this rule is made ab¬ 
solute and we direct that possession of 
the land in dispute be declared in the 
first, second and the third parties as one 
body of landlords until evicted therefrom 
in due course of law and forbid disturb¬ 
ance of such possession until such evic¬ 
tion. 

The applications of the fourth and the 
fifth parties are rejected. 

G.b. Rule made absolute. 
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Sdhr\wardy and Graham, JJ. 

Hara Pv'tsud Gam and others —Plain- 
biffs—Appellants. 

V. 

Gopal Chandra Gain and others —De¬ 
fendants—Respondents. 

Appeals Nos. 22id2 and 2293 of 1923, 
Decided on lOth February 1926, from the 
appellate decrees of the Dist.-J., Midna- 
pur, D/- Idth August 1923. 

• (al Bengal Public Demands Recovery Act, 
(lUlS). Bs. 4 and G —Columns in the tabular 
form properly filled in—“Omission to mention 
names and figures in the blanks in the certi- 
fica'e portion docs not invalidate the certifi' 
cate. 

Whore in the certificate the columos in tho 
tabular form ire properly filled in, namely, the 
name and address of the certificate-holder, the 
name a id address of the certificate-debtors and 
the amount of public demand for which the 
certificate was sig led are mentio ied, the omis¬ 
sion to raj.itioii these names and the figures 
in the blanks in the certificate portion of tho 
tor n cannot oe taken to be material omission 
which w>uld go to the length of invalidating 
the certificates. The idea underlying the filling 
ill of the form is that the debtor should have 
information of the specific sum claimed from 
hi n a id the particulars thereof : 19 C W. N. 

1159, iP317Cl. 2J 

(6 Bengal Public Demands Recovery Act, 
and Appx. form 3 —Dlthogrpahtc 
signature of certificate officer is sufficient. 

It U ut incu ab.-nt on the certiricate officer 
to .ig . th. aotio. with hi3 owo hand. L.tho- 
graphic sig latura is .sufficient. Li 31/ U Jj 

(c> Bengal Public Demands Recovery Act, 
{1013}—Rules by Local Ocvernmenti R. 46 (2)— 
Omission to serve notice does not vitiate sale. 

0 nission to serve notice under R. 46 (2), 
not causing injury to any party ^oes not vitlete 
oale. [P 318 0 1] 
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(d) Bengal Public Demands Recovery Act^ 

(1913)— Rules under R. 46 (4)— Omission of 

statement under—Only purchaser can raise an 
objection, if any. 

An objection on the ground of omission of the 
statement required by R. 4G (4) is available to the 
purchaser ; but it docs not lie in the mouth of 
the debtor cr his representative to take exception 
to the validity of the sale on this ground. 

[P318-C 1] 

(e) Bengal Public Demands Recovery Act, 
Rules under R. 47 (3)— Omission to publish pro¬ 
clamation at Thana is not fatal. 

An omission to publish sale proclamation at 
the local thana is not fatal to the sale if no 
injury is caused to the debtor. [P 318 C 1] 

(/)^ Bengal RubUc Demands Recovery Act, 
Ss, 3 1 and 23 —Sale cannot be set aside by suit 
unless substantial injury is caused. 

A sale cannot be set aside for material irregu* 
larity by a separate suit unless substantial in¬ 
jury is caused. [P 319 0 2] 

(g) Execution-Sale—Death of judgment- 
debtor after attachment but before sale—Sale is 
not invalidated. 


The death of a judgmsut-debtor after attach¬ 
ment of the property and before sale does not 
necessarily invalidate the sale. Such a sale is 
good unless appropriate steps are taken to have 
It set aside. [P 318 0 2] 

ih) Bengal Public Demands Recovery Act, 
5. 37—Scop^. 


A suit in the civil Court to set aside sale will 
only lie oa the ground of fraud and not on the 
ground of irregularities in the conduct of the 

[P 319 C 1 ] 

(f) Bengal Public Demands Recovery Act. 
(1913), S, 37— Representative, 

Mortgagee from certificate debtors is their re¬ 
presentative. {-p 3 |g Q 2*1 

(;) Limitation .ict, Art. 12—Time runs from 
date of final confirmation of sale. 


Time under Art. 12 runs from the date of the 
final confirmation of the sale. So long as the 
under consideration of the revenue autho- 
Titles, It cannot be said to have been confirmed 
and bacome final and conclusive. [P 320 C 2] 

Dioarka Nath Alittev, Amarendra Nath 
Bose, Apurba Charan Miikherjee and 
Piamatha Nath Bandopadhya —for Ap¬ 
pellants. 

Ram Ghandra Majumdar, Sisir Ka- 
^nar Ghosal,Sa,tya Charan Sinha, Bnrenr 
dra Nath Githa and Nuruddin Ahmed — 
for Respondents. 


Suhrawardy, J.—These appeals arise 
out of a suit by the appellants for re¬ 
covery of possession of one-half share of 
the plaint lands on declaration of their 
alleged title therein and setting aside the 
sales of the properties under the Public 
Denoands Recovery Act (3 of 1913, B. 
C.). It will be necessary to mention a 
few dates in order to understand fully the 
contentions raised by the parties in these 


cases. The properties are four in num¬ 
ber, and are described in Schs. ka, khaf 
ga and gha of the plaint. The Sch. ka^ 
property was sold under a certificate 
issued by the certificate officer under the 
Public Demands Recovery Act and pur¬ 
chased by Defendant No. 1 on the 28tb 
October 1918. The sale was confirmed 
on the 3rd January 1919 and delivery of 
possession was given to the purchaser on 
the 23rd August 1919. The sale of “kha"’ 
property was held on the 23rd December 
1918 and confirmed on the 24th Febru¬ 
ary 1919 and delivery of possession made 
to the purchasers, Defendants Nos. 2 
and 3, on the 1st September 1919. “Ga" 
property was sold on the 28th October 
1918 and the sale was confirmed on the 
3rd ^January 1919 and d.elivery made to 
the purchasers, Defendants No.s 2 and 3, 
on the 1st November 1919. .The sale of 
gha property was held on the 2nd De¬ 
cember 1918 and confirmed on the 3rd 
February 1919 and delivery of possession 
given to the purchaser, Defendant No. 1» 
on the 1st September 1919. 

The plaintiffs based their title on a. 
mortgage executed by Defendants Nos. 5 
to 15 who had an eight-annas share in 
the proparties in favour of the plaintiffs 
in Djcambor 1903. A suit upon the 
mortgage was brought by the plaintiffs 
in 1917 and a decree for foreclosure was 
passed in favour of the plaintiffs on the 
8th March 1919. The other eight annas 
share was also mortgaged by the owners 
thereof to Defendant No. 1 who obtained 
a decree on it and in execution thereof 
purchased the property. It is not neces¬ 
sary to consider it as it is not in contro¬ 
versy in these cases. 

The Subordinate Judge in the trial 
Court held that the sales were not liable 
to be set aside ; but as he found that 
they were vitiated by fraud he held that 
they were not binding on the plaintiffs 
and did not affect the plaintiff’s eight- 
annas share in the property. The de¬ 
fendants appealed and the learned Dis¬ 
trict Judge was of opinion that the 
plaintiffs had failed to prove fraud and 
that the sales were not liable to be set 
aside on the ground of irregularities 
mentioned by the plaintiffs. In this 
view the learned Judge reversed the 
decision of the trial Court and dismissed 
the plaintiffs’ suits. Against these 
decrees these appeals have been pre¬ 
ferred by ;tha plaintiffs and various 
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• grounds have been urged on their behalf 
which will bo noticed in the course of 
the judgment. 

It is argued, in the first place, that 
the'principle of lU pendens should apply 
in the present case and it should be held 
that the purchasers in the certificate 
sales took the properties subject to plain¬ 
tiffs’ mortgage decrees. This ground was 
not taken in the plaint or in any of the 
Courts below nor in the grounds of 
appeal presented to this Court. It was 
taksn for the first time at the hearing 
and we have disallowed the plaintiffs’ 
prayer to raise it at this stage of the 
case. I need not say further upon this 
matter. 

It is next argued that the sales were 
void and illegal on the grounds : (L) that 
there was no proper certificate under 
the Public Demands Recovery Act in 
virtue of which the sales were held ; and 
secondly, that notice under S,7of the 
Act was not properly served. As to the 
first of these grounds the objection is 
that all the blank spaces in the form 
appended to the Act and the certificate 
\inder it, being Form No. I of the ap¬ 
pendix to the Act, were not filled up. 
The columns of the tabular statement in 
that form were properly filled up but 
blanks in the certificate portion were not 
written up. The sentence runs thus : 

1 hereby certify that the above-mentioned sum 

of Rs.is due to the above. 

from the defendants.I further certify 

that the above-mentiooed sura of Rs. 

is justly recoverable and that its recovery by 
suit is not barred by law. 

The ellipses in this form wore not 
supplied and it is objected that due to 
this omission the certificate is not one 
which can be called a valid certificate 
under Ss. 4 and 6 of the Public Demands 
Recovery Act. It appears from a peru¬ 
sal of the certificate filed in this case 
that the columns in the tabular form 
were properly fillcckup, namely, the name 
and address of the certificate-holder, 

I **he name and address of the certificate- 
lebtora and the amount of public demand 
or which the certificate was signed were 
nentioned. The omission, therefore, 
>0 mention these names and the figures 
n a portion of the form cannot be taken 
lio be material omission which would go 
bo the length of invalidating the certi- 
fioatea. The idea underlying the filling 
up of the form is that the debtor should 
have information of the specific sum 


4 

claimed from him and the particulars 
thereof. In the certificate, as it stands, 
all the necessary informatiou is given. 
In this connexion reference has been 
made to the case of Sijed Moliiuddin v. 
Pirthi Chand Lai (1). There the facts 
were very different and the learned 
Judges on those facts were justified in 
holding that the certificate was not a 
valid one under the law. In that case, 
as here, blank spaces under the tabular 
statement were not filled up and in the 
columns of the table the amount recover¬ 
able from the debtors was not correctly 
stated. Under column 4, where tho 
amount of public due for which certi¬ 
ficate is signed has to be put, the sum 
mentioned was different from the amount 
put in column 5 which requires parti¬ 
culars of the public demand to be 
inserted. The debtors, therefore, it was 
rightly assumed, were not in a position 
to ascertain as to what was the actual 
amount demanded from them. On these 
facts the learned Judges rightly re¬ 
marked : 

It is cousequently impossible to say to what 
precise figure in the tabular statement refereuce 
was intended to be made bv the expression ' the 
above-mentioned sum of Rs. . . . ’ in the certi- 
fiicate. 

No'Such doubt with regard to the 
precise figure of the amount recoverable 
from the debtors exists in the present 
case. The “ above-mentioned sum of 
Rs. ..." was the sum mentioned in 
column 4 and there can be no.doubt about 
it. I am accordingly of opinion that the 
certificate cannot be held to be invalid 
on the ground that the blank spaces were 
not filled up before it was signed by tho 
certificate officer. 

As to the other ground with regard to 
tho non-service of notice under S. 7 of 
the Act, it has been found by tho Courts 
below tliat notice was served. But tlie 
objection on behalf of the appellants 
rests on the informal nature of the notice. 
The notice bears the lithographic signa- 
tui -0 of the certificate officer. ]t is 
argued that it is not signed by the certi¬ 
ficate ollioor as required by form No. 3 
of tho App mdix to tlio Act read with 
S. 7 of the Act. 1 have not boon able to 
discover any law under which it is 
incumbent on the certificate ofiicer to 
sign tho notice with his own harjd. In 
S, 2 (20) of the Civil Procedure Code 
“signed" is defined "save in case of 

(1) [1915] 19 C. W. N. 1159=31 I. C. G64. 
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a judgment or decree/* as including 
“stamped.” A notice is neither a jndg-' 
ment nor a decree. This objection with 
regard to the facsimile signature of the 
certificate officer would have been effec¬ 
tive in case of a cerbideate which has the 
force of a decree. B it under the ordi¬ 
nary lavv of procedure a notice miy be 
and is generally signed with stamped 
signature. This objection also fails. 

Several irreg ilarities have been pointed 
out in the procedure adopted in con¬ 
nexion with the sale before the certi¬ 
ficate officer which it is contended, 
would make the sale liable to be set 
aside. It is pointed o’lb that notices 
were not served under R. 46 (2) of the 
'rules framed by the Local Government 
under the Act. That sub-rule says that 
the proclamation of sale shall be drawn 
up after notice to the certificate-debtor. 
This notice, it is argued, was nob Served 
and therefore the sale sho ild be held to 
be bad. In, my opinion this is a mere 
irregularity which it is not proved has 
-^caused injury to any party. It is also 
stated that under B. 46 (4), the sale- 
proclamation should state that the hold¬ 
ing should be sold with power to annul 
all encumbrances, and as this statement, 
is wanting in the sale-proclamation the 
sale is not one under the law. This 
objection, if there is any force in it, is 
available to the purchaser; but it does 
not lie in the mo ith of the debtor or his 
representative to take exception to the 
validity of the sale on this ground. If; 
may be mentioned here that the proper¬ 
ties are occupancy holdings under the 
Government khas mehal. Under the 
tenancy law the purchaser of an occu¬ 
pancy holding sold for arrears of rent 
takes it with certain defined rights, the 
omission to mention which cannot invali¬ 
date the sale. 

Then it is argued that the sale-procla¬ 
mation was not published at the local 
thana under R. 47 (3). This omission 
too is not fatal to the sale. Even if these 
irregularities are taken to be material 
irregularities, they must be such as to 
cause injury to the debtor. The plain¬ 
tiffs' case is that the properties were sold 
at an inadequate price. But none of the 
Courts below has held that this inade¬ 
quacy of price was due to any of these 
irregularities or that the inadequacy is 
Buoh as to raise a presumption to that 
effect. After the sales the plaintiff 


applied under S. 23 of the Act to have 
the sales set aside on the ground of those 
irregularities and the application was 
dismissed. That section provides that a 
sale may be set aside on the application 
of any person whose interests are affected 
by the sale on the ground that notice 
was not served under S. 7 or on the 
ground of irregularity in the certificate 
proceedings or in publishing or conduct¬ 
ing the sale, provided that no such sale 
shall be set aside on any such ground, 
unless the certificate officer is satisfied 
that the applicant has sustained sub¬ 
stantial injury by reason of irregularities. 
This suit having been brought to set 
aside a sale, held under the Public 
De nands Recovery Act, can only succeed 
and the sale set aside on the ground 
mentioned in S. 23, namely, that there 
was a material irregularity which has 
cirused substantial injury. If the sale is 
not liable to be set aside by the certificate 
officer without proof of material irregu¬ 
larity and consequent substantial injury, 
it cannot be set aside in a separate suit 
without such proof. 

An objection is also taken to the 
validity of the sale on the ground that 
in S. A. No. 2222 of 1923 one of the judg- 
ment'debtors had died after attachment; 
but before the sale. It is contended that 
at any rate the share of that judgment- 
debtor is not affected by the sale This 
objection also should not prevail. It has 
been held in the cases of Sheo Pershad v. 
Hiralal (2) and Net hall Sahoo v. Sheikk 
Kareem Bux (3) that the death of a judg¬ 
ment-debtor after attachment of the' 
property and before sale does not neces¬ 
sarily invalidate the sale; and it has 
been pointed out in Bepin Behary v. 
Sasi Bhusan (4) that such a sale is good 
unless appropriate steps are taken to 
have it set aside. 

Themext question, which is of some 
importance in this case, is as to the 
nature of the suit brought by the plain¬ 
tiffs. The plaint, as it stands, seeks to 
recover possession of the properties after 
setting aside the certificate sales. The 
prayers in the plaint are to the following 
effect(ka.) After setting aside the 
sales the plaintiffs may be given posses- 
sion of their eight-annas share after 

(2) C1889] 12 All. •440=(1890) A. W. N. 103 
. (F. B.). 

(3) [1896] 23 Oal.686. 

(4) [1913] 18 0. L. J. 628=22 I. 0. 96=18 
0. W. N. 766. 
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deolaratfion of their ^title thereto ; (kba) 
the 0;3rtilioates and the sale^ held by the 
certifioate officer of Gootai in the folio <.7' 
ing cases (Nos . . .) were fraudulent and 
collusive; and the processes not having 
been served in the mofussil the sales 
may be held as not binding on the plain* 
tiffs; (ga) that it may be held that 
Defendants Nos. 1 to 3 have acquired no 
right under those sales and a decree msy 
be passed against them. The other two 
prayers are in respect of costs of the suit 
and mesne profits. The suit, as made 
out in the plaint, is one for setting aside 
the sales on the ground of fraud and also 
on the ground of irregularities pointed 
out therein. It therefore comes within 
the ambit of S. 37 of the Act. That 
section says that all matters relating to 
execution, discharge or satisfaction of a 
certificate should be determined by the 
certificate officer; and that a suit may be 
brought in a civil Court in respect of 
any such question on the ground of fraud. 
This section is analogous to S. 47, Civil 
P. 0. Matters relating to execution of 
the certificate must be determined by 
the certificate officer who answers to the 
executing Court within the meaning of 
S. 47, Civil P. 0. A suit in the civil 
Court will only lie on the ground of 
fra’’d and not on the ground of irregu¬ 
larities in the conduct of the sale. It 
having been found by the lower appel* 
late Court, which finding of fact we are 
unable to disturb, that the plaintiffs 
failed to prove any fraud, the plaintiffs’ 
suit must necessarily fail, as in the 
absence of fraud it is taken out of S. 37 
of the Act. and the rest of the questions 
can only be detjrmined by the certificate 
officer. Reference in this connexion may 
be made to the case of Basinta Kumar 
Pal V. Harendra Nath Mukhopadhya (.5). 

The next question that arises in this 
connexion is whether the plaintiffs are 
representatives of the certificate-debtors 
within the meaning of S. 37 of the Act. 
It has been found by the learned District 
•Judge that the certificates were issued 
against the tenants who were recorded 
in the settlement record and they were 
the persons reoirded as tenants in the 
landlord’s sherista. On these facts the 
learned Judge has held that the certi¬ 
ficates that we’'e issued against the 
recorded tenants had the effect of rent 
fi*2jees and the»‘efore the plaintiffs must 
W 4.I.R. 19Q8 Oal. 107. 


be taken to be bound by thorn as repre^ 
senCatives of the debtors. Id is further 
to be noted in this connexion that the 
defendants became purchasers of the 
shares of these holdings after the certi¬ 
ficate sales and even after the confirma¬ 
tion of the sales. There can, therefore, 
be no doubt that if the sales were good 
as against the Defendants Nos. 5 to 15, 
theywere binding upon the plaintiffs 
also. On the above considerations it isl 
clear that the suit is one by its constitu¬ 
tion and scops under S. 37 of the Act, 
and as the plaintiffs have failed to prove 
fraud it is liable to be dismissed. 

The learned Judge has also taken the- 
view that the suit is barred by limita¬ 
tion. If I could have agreed with th& 
view taken by the learned Judge on th& 
ground of limitation it would not have 
been necessary to go into the oi»her 
matters. B it it seems to me that the 
view taken by the learned J''dge is not 
on the authorities correct. The learned 
Judge holds that the suit is barred under 
Art. 12 of the Limitation Act. There 
can be no doubt that that article i.s, 
applicable. It says that a suit to set 
aside a sale such as a sale under the 
Public Demands Recovery Act must be 
brought within one year from the date 
when the sale is confirmed or otherwise 
becomes final and conclusive. ' The ques¬ 
tion therefore is, When did the sales^ 
become final and conclusive ? By the 
use of the word “otherwise” in the third 
column it is meant that the time runs 
from the date when the sale is confirmed 
and takes effect as conclusive or when it 
otherwise becomes final and conclusive. 
The starting date therefore for limitation 
should be the date on which the sale has^ 
become final and conclusive and cannot 
be disturbed by any of the means pro¬ 
vided in the law of procedure except by 
means of a suit to which the article is 
held to apply. In the present case we 
find that the sales were confirmed on the 
3rd January, 3rd February and 24th 
February 1919. 

The suit was brought on 3rd June 1921, 
Apparently it was brought more than one 
year after the confirmation of the sale. 
But it appears that an application was 
made to the certificate offi-er to set aside 
the sales and it succeeded. The sales 
were set aside on the 19th April 1920. 
An appeal was taken from this order to 
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the Collector who set it aside and restored 
the sales on the 18th May ■1920. There 
was a further application for review be* 
fore the Commissioner but as there are no 
proper materials on the record to find out 
the date on which that application was 
dismissed, it cannot be referred to in this 
connexion. The fact that appears '^on 
the evidence is that the sale was set aside 
in April 1920 and that no suit to set 
aside the sale could have been brought 
till the sale was again confirmed in May 
1920. 

The present case is governed by the 
decision of their Lordships of the Judi¬ 
cial Committee in the case of Baijnath 
Sahii V. RamgiU Singh (6). In that case 
similar circumstances existed and the sale 
which was set aside at one stage of the 
proceedings in the revenue Courts was 
finally confirmed by the Board of Rev¬ 
enue. Their Lordships held that time 
under Art. 12, Limitation Act, should run 
from the date of the final confirmation of 
the sale. In fact there is enough indica¬ 
tion in the ' judgment of the Judicial 
Committee in support of the view that so 
long as the sale is under consideration of 
the revenue authorises, it cannot be said 
to have been confirmed and become final 
and conclusive. The date from which 
time is to be counted under Art. 12 must 
be the date on which the sale is confirmed 
and has also become final and conclusive. 
If time is counted from the 18th May 
1920 when the order of the certificate 
olficer setting aside the sale was reversed 
by the Collector and the sale restored, 
which must be the date on which it can 
be said that the sale was confirmed and 
acquired its conclusive character, the 
plaintiffs’ suit is within time, if allow¬ 
ance is made for the period occupied in 
serving notice on the Secretary of State 
under S. 80, Civil P. C., as is provided for 
in S. 15 (2), Limitation Act. In this 
connexion the principle which should 
govern the case where such circumstances 
exist is also indicated in the decision in 
the case of Nriti/amoni Dassi v. Lahhan 
Chandra Das(l). It may also be argued 
with sufficient force that when a sale is 
once set aside, it ceases to exist and the 
. cause of action which accrued at its con¬ 
firmation also ceases to exist and if it is 

[1896] 23 Cal. 775=23 I. A. 45=7 Sar. 1 

(P. C.). 

(7) [1916] 43 Cal. 660=33 I. 0. 452=20 C. 

W. N. 522 (P. C.). 


a 5 ain confirmed by'lhe appellate autho¬ 
rity it must be taken that confirmation 
should date from the judgment of such 
authority. It is also worthy of note 
that S. 9 of the Limitation Act has not 
been extended to proceedings under the 
Public Demands Recovery Act, In this 
view I hold that the suit is not barred 
by limitation. Bub in the view that I 
have taken on the merits of the case it 
must fail. 

One other submission is made which- 
requires notice. It was suggested that 
the plaintiffs at any rate are entitled to 
relief under the Bengal Tenancy Act as 
their interest in the properties is an en¬ 
cumbrance within the meaning of S. 161, 
Bengal Tenancy Act and as it has not 
been avoided, a decree should be made 
in their favour in respect of their mort¬ 
gage or purchase of eight annas share in 
the property. As I have said, the suit is 
not framed in such a way as to give the 
plaintiffs any relief under this head. 
The suit is purely and simply one under 
the Public Demands Recovery Act and 
no further relief was prayed for by the 
plaintiffs in the suit nor can it be given 
to them in the present state of the plead¬ 
ings. This question was raised before 
the Subordinate Judge but as he was of 
opinion that the sale was liable to be set 
aside on the ground of fraud, he did nob 
enter any finding upon it. There is no 
indication that this point was taken be¬ 
fore the Court of first appeal. But it 
may be argued on the other hand that as 
the plaintiffs were respondents they bad 
no opportunity of taking it before that 
Court. Be that as it may, this question 
is foreign to the present suit and cannot 
be determined in it 

The result of the above consideration 
is that these appeals fail and must bo 
dismissed with costs. The Secretary of 
State should get separate costs. 

Graham, J. (After setting out the 
facts his Lordship proceeded.) Wibh]regard 
to the first contention, viz., lis pendens it 
may be observed that this point was 
never raised in the pleading, no issue was 
consequently framed thereon ; nor has it 
been even included in the numerous 
grounds of appeal taken in this Court. 
Furthermore we are informed that notice 
was served upon the respondents shortly 
before the date fixed for hearing this 
appeal of a new ground of appeal, and at 
that late stage the question of lis pen- 
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dens was not raisedT In these oircum* 
Btanoes I do not think that this ground 
t>ught now to ba allowed to be eiitar- 
bained. 

The saaond point relatjs to the alleged 
irregularities in connexion with the 
oertifioate sales. It does not appear to 
have been made clear at any stage of the 
case whether the plaintiffs, who sought 
to'set aside the certificate sales, relied 
upon S. 36 or 3. 37 of tho Public De¬ 
mands Recovery Act. 3. 36 apparently 
has no application, as it is confined to a 
suit to set aside such a sale on the 
ground of nonservice of notice. That is 
not the case here and it has been found 
as a fast that notice was served. The 
learned advocate for the appellants has 
conceded that 3. 36 does not apply. He 
has argued that S. 37 is equally inappli¬ 
cable, and that the plaintiffs base their 
suit upon their paramount title and come 
under the general law quite irrespective 
of the Public Demands Recovery Act. 
Such a position cannot, in my opinion, be 
maintained. Where a siwcial procedure 
is provided by a special Act for setting 
aside such sales, it seems to me that that 
procedure must be complied with. S. 37 
refers to certificate-debtors, or their 
representatives, and the plaintiffs must, 
I think, be held to come within the 
latter category. The proviso to the 
section says 

that a suit may ba broi^ht in a civil Court in 
respect of any suoh question (setting aside .k sale 
being included) upon the ground of fraud. 

The plaintiffs alleged fraud in their 
plaint, but the finding upon th;-> point in 
the Court of appeal holuw i-i against 
them, and the learned advocate, who 
appeared on their behalf in this appeal, 
very properly intimated tliafc ho did not 
challenge that finding. That being so, it 
appears to me that, tho allegation of 
fraud having been negatived the suit 
under the provisions of the Public Do- 
mauds Recovery Act must be'hold to have 
failed [Basanta Kumar Pal v. Harendra 
Nath Mukhopadhya (5).] I may men¬ 
tion here incidentally that though the 
plaintiffs-appellants disclaim any reli- 
ftnoe upon the above-mentioned Act, and 
Mek to base their claim upon what is 
termed their paramount right under the 
general law, they did, at an earlier stago 
(A the proceedings, make an applioation 
imr S. 23 of the Act, and in so doing 
Uy be eaid to have tacitly recognized 

1927 0/41 A 42 


Calcutta 32X 

that it was incumbent,upon them to pro¬ 
ceed under the Act. Tho case of supe¬ 
rior right now set up was ‘never made in 
their plaint, nor indeed can it bo said to 
have been raised in tho grounds in this 
appeal. 

The third point is that the Court of 
appeal below erred in holding that tho 
sales had the effect of a sale under a 
decree for arrears of rent, and were bind- 
ding on the plaintiffs. The learned 
District Judge has found that the certifi¬ 
cates were issued against tho recorded 
tenants and had therefore tho effect of 
rent decrees. On behalf of tho appel¬ 
lants reliance has been placed, as in tho 
Court below, upon the entrivs made in 
previous certificates, but it is difficult to 
see how those entries can prevail over 
the settlement record. Those entries 
may moreover have been wrong, or again 
different persons may have been tenants 
at the time when those certificates were 
issued. In 'my opinion the decision of 
the Court below upon this point is right. 

With regard bo bbo fourth point the 
trial Oo’'.rt did not go into the question 
whether notices were served under S. 167 
of the Bengal Tenancy Act, because in 
the view it took of the case a decision on 
the point was unnecessai-y. It has been 
argued that tho Court of appeal below 
should have gone into this question. The 
argument, if substantiated, would neces¬ 
sitate a remand, but as tho suit has been 
held to fail in connexion with the second 
point, no effect can be given to this con¬ 
tention. 

Fin.ally, there is tlio q'lostion of limita¬ 
tion with which my learned brother has 
doalt in his judgment. On the autho¬ 
rities, including the of case Baijnath 
Sahai v. Ramgut Svmh (6)decided by their 
Lordsliips of the Privy Council, it would 
appear that the suit cannot bo held to be 
barred by limitation. 

The suit, however, viewed as a suit 
under the Public Demands Recovery Act, 
failed as already held above and the ap¬ 
peals must, therefore, bo dismissed with 
costs. 

G.B. Appeals ditmused. 
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B. B..GSOSB AND Cammiade, JJ. 

Ahatii Nctth Plaintiff—Ap¬ 

pellant. 

V. 

Secretarij of Siaie—Dafendanti—Res¬ 
pondent. 

Appaal No. 736 of 1921, Decided on 
24fch June 1926, from the appellate de¬ 
cree of the Dist. J., Hughly, D/- 2l3fc 
December 1923. 

(а) Bengal Gess Act (1880). S. 40—S. 40 ap- 
vlies only whefe cess is levied in the district as 
a whalers. 40 is imperative wherever it applies. 

S^^ctioa 40 is applicable only where there is 
aoy'cass to be levied in the district as a whole, 
that is, if there is a district re-valuation ; and 
where there is a re-valuation only of an estate or 
a tenure in any district it is not imperative that 
notice should be served on the holder of that 
estate or tenure according to the provisions of 
the last paragraph of S. 40. Where the matter 
falls within the provisions of S. 40 the procedure 
laid down in that section is imperative and un¬ 
less it is followed the taxing authority cannot 
impose any burden of taxation on any person. 

^ CP 322, C 2 ; P 323, C 1] 

(б) Bengal Cess Act (1880), S. 182 (1)—f?. 30 
<5 not ultra vires. 

Rule 30 is not ultra vires as Cl. (1) of S. 182 
e quite general, fP 323 C 2] 

Rupendra Kit-nir Milter ani Shyami 
J)%s Bhiitlacharjya—tor Appellant.' 

Stirendrj, N%t'i Gnhx —for Respon¬ 
dent, 

Judgment.—This appeal by the plain¬ 
tiff raises a question of some importance 
with regard to the procedure relating to 
assessment of cesses on re-valuation 
of an estate under S. 15 of the Oess Act. 
We must at the outset say that the facts 
of this case reveal considerable irregu¬ 
larities in the office which was concerned 
with the levying of rates under the Cess 
Act. 

In this case it appears that there was 
a re*valuation of the estate of the plain¬ 
tiff in the years 1914 and 1915. But 
cesses were realized at the old rate till 
March 1919 and although there was a 
re-valuation of the estate no one dis- 
covered that cesses were being realized 
at the old rate for a period of about three 
years. It seems that somebody woke up 
on the 28th March 1919 and found that 
the rates were being realized at a rate 
considerably below the re-valuation 
made in the years 1914 and 1915 and 
demand was made for the increased rate 
lor three preceding years which the 


plaintiff refused to pay. There were pro¬ 
ceedings before the revenue authorities 
which were unsuccessful and the plain* 
tiff was compelled to pay a sum of 
Rs. 1,600 odd which was realized by the 
certificate procedure. 

This suit has been brought for the 
purpose of a declaration that the plain¬ 
tiff was not bound to pay the amount 
assessed on re-valuation by reason of the 
failure of the reveune authority to serve 
notice under the last paragraph of S. 40 
of the Cess Act and for recovery of the 
amount which the plaintiff had been 
compelled to pay in excess of the old 
rates and also for a declaration that the 
certificates lodged against him up to 
to January 1919 are void. 

The Subordinate Judge who tried the 
case in the first instance passed a decree 
in favour of the plaintiff. On appeal by 
the Secretary of State for India in Coun¬ 
cil that judgment has been reversed. 

Two questions have be3n urged against 
the judgment of the learned District 
Judge on behalf of the appellant. The 
first question is that the provisions of 
S. 40 of the Cess Act are mandatory, and 
imperative and the failure to comply 
with the provisions of that section rend¬ 
ers the levy of the rates void; and 
secondly, that cesses could not have been 
realised on re valuation from after the 
year of the completion of the re-valua¬ 
tion. In the present case the re-valua¬ 
tion was made of a particular estate be¬ 
longing to the plaintiff under S. 15 of 
the Cess Act and we have to construe 
the Act having regard to that fact in 
view. As at present advised we are of 
opinion that in order to levy cesses on 
any estate where the matter falls within 
the provisions of S. 40 the procedure 
laid down in that section is imperative 
and unless it is followed the taxing au¬ 
thority cannot impose any burden of 
taxation on any person. 

But in the present case the difficulty 
arises from the fact that there was re¬ 
valuation only with regard to this parti¬ 
cular estate and we are unable to hold | 
that S. 40 applies when there is re¬ 
valuation of only one particular estate. 
The section commences with these 
words : 

When the rate of road cess and publio works 
cess to be levied in any district shall have been 
determined for any year and published in the 
Calcutta Gazstte as provided in S. 155 the Col¬ 
lector of the district. 
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^^all do certain things. If thsse provi* 
■410Q9 are scrutinized it would appear that 


sion in S. 15 as to the period from which 
the re-valnatioD is to take effect. That 


-flions are sorucimzea It would appear that the re-valnation is to take effect. That 
they provide for the procedure to be is provided in R. 30 made by the Board 
Adopted with reference to the whole dis- of Revenue under the authority given 
•4riot, that is to say, the Collector must by S. 182 of the Cess Act. 


cause the rate so determined to be pub* It is contended on behalf of the appel- 
iished by athxiag a notification in some lant that R. 30 is ultra vires of the Act. 


•conspicuous place in his office in every 
civil Court, in every Police Station and 
in the office of every Sab-Divisional 
‘Officer within the district and he shall 
cause such rate to be prolcaimed by beat 
•of drum throughout the district and 
shall also cause to be served a notice on 
the holder of every estate within the 
district and so on. 

It is argued strenuously on behalf of 
the appellant that it would not be pro¬ 
per to confine this procedure to a case 


But 01. (1) of S. 182 is quite general and 
we cannot say that that rule is ultra 
vires of the law. Although we feel that 
it is a hardship on the plaintiff to have 
to pay back cess for three years on ac¬ 
count of some negligence in the office of 
the taxing authority we cannot say that 
this realisation of the cess is illegal. 

We must therefore dismiss the appeal 
with costs. 

G-B. Appea>l dismissed. 


where cess is to be levied on the entire 


district, but ought to be made applicable 
also where there is a re-valuation of a 
part of a district or of an estate. But 
it seems that there cannot be the same 
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‘Teason for the publication and service of 
ilotibd' where a particular estate is con¬ 
cerned and not an entire district. Be¬ 
cause when only an estate is re-valued it 
is to be presumed that the owner of the 
estate, who only is concerned in the 
matter, will take proper steps in order to 
acquaint himself as regards the matter 
of re-valuation. However that may be 
we cannot make any surmise as to what 
was the intention of the legislature. We 
must construe the section as it stands 
and as the section stands we must 
.hold that S. 40 is applicable only where 
there is any cess to be levied in the dis¬ 
trict as a whole, that is, if there ‘is 
a district re-valuation ; and where there 
18 a re-valuation only on an estate or a 
tenure in any district it is not impera¬ 
tive that notice should be served on tho 
holder of that estate or tenure according 
to tho provisions of the last paragraph of 
3. 40. That being so, we are unable to 
hold that the levy of the rate is unau¬ 
thorised in this particular case. 

Then comes the question whether the 


Sarja, Kiimxr Roy Okotedhry —Dafen- 
danfe No. 1—Appellant. 

v. 

Kcmxkhy/i Gharan Chatterji and 
o«/iers—Plaintiffs and Pro forma Defen¬ 
dants—Respondents. 

Appeal No. 241 of 1921. Decided on 
18th March 192G, from the Appellate 
Decree of the Sub-J., 2nd Court, Parid- 
pur, D/- 27th June 1923. 

doll P.C.. 0. il, R. 3L—.lpp3llaie Court in¬ 
dependently considering material points—Adopt¬ 
ing ren<ons of trial Court is not objectionable. 

Where aa appellate Court h is independently 
coa.siderod every material point in the case there 
is no objection to its adopting the re isons of the 
trial Court without once more writing down the 
same reasoui at length. [P 321, G 1 & 2] 

Asita Ranjaii Ghose and Mokendra 
Kam'ir Ghose —for Appellant. 

Jorjcsh ChandrOj Roy, S/ires Chandra 
TaUikdar and Kiraa Moha/i Sarka )— 
for Respondents. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs sued 
for a declaration that a certain patni 


revenue authority was justified in levy- tenure bad been wrongly split up in the 
ing the cess in 1919 from the year 1916. Record of Rights and recorded under a 
That matter must be governed according wrong landlord anl that two other hold- 
to law or any rule which has the effect ings, of which the plaintiffs are co-sharer 
of law. Under 8.12 it is the Board of landlords, had wrongly been recorded 
Bevenue which has to fix a date from exclusively under the defendants’ share. 
'Wbioh the re*valuatioa is to take effect. The main contention of tlie defendants 
B. 16 may be taken to be a supplement was that the Record of Rights was cor- 
^ that eeotioD’ But there is no provi* rect. The first Court dealt with tho 


324 Calcutta Adam Ali v. King- Emperor IMT 


case in a lengfchly judgment extending 
over 43 pages, found in the plaintiffs’ 
favour and decreed the suit. The defen¬ 
dants appealed to the District Court. 
The District Court dismissed the appeal 
with costs and upheld the finding of the 
trial Court. 

Against this order the Defendant No. 1 
has appealed to this Court. He first of 
all contends that the judgment is not in 
accordance with law, because it does not 
fulfil the conditions required by 0 41, 
B. 31. Order 41, R. 31 requires that a 
judgment of the appellate Court shall 
be in writing and shall contain the 
points for determination, the decision 
thereon and the reasons for the decision. 
The learned vakil admits that the 
learned Subordinate Judge has set out 
the points for determination and the 
decision thereon and he contends that 
the learned Subordinate Judge has not 
stated his own reasons for the decision. 
What he objects to apparently is that 
the learned Judge instead of writing a 
judgment of 43 pages had adopted very 
largely, as he himself says, the findings 
and reasons given by the trial Court. 
No doubt the learned Judge has to soma 
extent adopted the findings and reasons 
of the first Court; but he has also inde¬ 
pendently dealt with in his judgment 
what he described as the salient points. 
So long as it is clear that the learned 
Judge in dealing with the appeal has 
really applied his mind to the case and 
has come to his judgment independently 
of the findings and reasonings of the 
lower Court there is no objection what¬ 
ever to the Judge’s adopting the lower 
Court’s findings and reasonings as his 
own. As far as I can see that is what 
he has done here. 

The learned vakil has referred us in 
support of his contention to the case of 
Assanullak v. Hafiz Mahomed Ali (1). 
In that case, however, the only judg¬ 
ment written by the learned Judge con¬ 
sisted of these words: ‘‘There is no 
ground whatever for the appeal.” In 
the present case the judgneent of the 
learned Subordinate Judge extends very 
nearly to two printed pages and he has 
dealt independently with the salient 
points. With regard to the other points 
be has adopted the findings and reasons 
|of the trial Court. I see no objection to 
the c ourse followed by the learned 
(1) lim] 10 Oal, 962. 


Judge. When he has independently 
considered every material point in the 
case, there is no objection to the learned 
Judge’s adopting the reasons of the trial 
Court without once more writing down 
the same reasons at length. (After deal¬ 
ing with other points the judge dismissed 
the appeal with which decision 
Page, J. agreed.) 

R.D. Appeal dismissed. 
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CCTMING AND GREGORY, JJ. 

Adam Ali Taluqdar and others —Ao' 
cused—Appellants. 

V. 

King-Emperot —Opposite Party. 

Criminal Appeal No. 427 of 1926, 
Decided on 20th December 1926, from 
the decision of the S. J., Barisal, D/- 8th 
May 1926. 

sj* (a) Penal Code, S. 34—5. 31 can apply to 
a case under S. 304, Part 2. 

Although to coustitute an ofienoe under 
S. 304, Part 2, there must be no intention of 
causing death or suoh injury as the offender 
knew was likely to cause death, there must still 
be a common intention to do an aot with the 
knowledge that it is likely to cause death 
though without the intention of causing death. 
Each of the assailants may know that the aot, 
they are jointly doing, is one that is likely to 
cause death but have no intention of causing 
death, yet they may certainly have the common 
intention to do that act and therefore 8. 84 
can apply to a case under S. 804, Part. 2. 

[P. 325 0. 23 

(6) Criminal P.C., 8 . 297— Questions of law 
not arising from facts or pleadings need not b$ 
explained. 

It is not for the Judge to explain to the 
jury questions of law which do not arise on tbe 
facts or pleadings of the party, [P. 826, 0.1] 

(c) Penal Code, S, 97— Plea of private d<- 
fence—Accused must prove justifying circum¬ 
stances. 

Where the accused themselves never pleaded 
that they acted in the exercise of the right of 
private defence, but it was presumably argued 
by their counsel that they were acting in the 
right of private defence ; 

Held : that there was nothing for the Judge 
to explain on the point ct right of private 
defence. 

If a person raises the defence that he acted 
in the exercise of the right of private defence 
he most prove it. He must set forth the exact 
oiroumstanccs in which he acted to show that 
he was justified in what he did. [P. 326, 0.1] 

Sures Chandra Taluqdar and Mohen' 
dra Kumar Ohose —for AppellanffS. 
Khondkar —(or the Crown. 



1927 

Judgment.— No. 427 of 1926. 
tThis is an appeal by 6wo persons, Adam 
Ali Taluqdar and Sher Gazi, who have 
been senteneed by the Sessions Judge 
of Barisal, agreeing with the unanimous 
verdict of the jury, to seven years’ 
rigorous imprisonment under the second 
part of 3. 30i, I. P. 0. 

The facts are as follows : There are 
'two persons, Ekram Ali and Akkel Ali, 
who Own a piece of land each having an 
eight-annas share in it. By arrangement 
Ekram Ali possessed the northern half 
•and Akkel Ali the southern half. Akkel 
Ali is the husband of the sister of Ekram 
Ali. Ekram Ali mortgaged the land to 
Adam Ali Taluqdar, one of the appel¬ 
lants now before us, and Adam Ali was 
in possession. Then Akkel Ali sold the 
land to Ekram Ali. . Ekram Ali wanted 
to redeem the mortgage and tendered 
the money bo Adam Ali. There were 
some disputes about the payment of the 
money, bub Ekram Ali cultivated the 
land. On the 2ath December 1925, 
Adam Ali, Sher Gazi and Abdul Gafur, 
who is the appellant in a connected ap¬ 
peal, and one Tahir Khan, brought a 
number of reapers and proceeded to cut 
the coarse paddy grown on the northern 
half of the land by Ekram Ali and began 
to cut the paddy. Ekram Ali and his 
two brothers •Adam Ali, Monta Ali and 
his cousin Mahammad, came to the spot. 
Tho two parties faced each other and 
Mahammad flung a spoav at Tahir Ali 
which missed him. Abdul Gafur called 
out to the party to kill someone. Tahir 
Mahammad then struck Mahammal with 
his spear in tho stomach and Sher .\li 
and Adam Ali also stabbed him. Ho fell 
•down and died on the spot. 

Tho defence was that of innocence and 
enmity. Mr. Taluqdar has argued that 
S. 31 of the I. P. 0. can have no appli- 
■cation to tho second part of 3. 304 under 
which tho appellants have been convic¬ 
ted. His argument is this : 

The second part of S. 304 runs as 
follows : 

or with impridODinout of either doicripetea 
for a term which m^y extend to tea years or 
with fi'io or with b^bh, if the act is done with 
the knowledge that it Is likely to cause death 
but without any intention to cause death or to 
oauta Buoh bodily injury as is likely to cause 
^th. 

Mr. Taluqdar argues that to apply 3. 34 
there must be a oommoo •intention and 
that as there was oo oominon intention 
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to cause death or such bodily injury as 
is likely to cause death because the 
dolinition of 3. 304, Part 2, excludes 
such intention, 3. 34 cannot apply. The 
simple answer to this contention is this: 
that although bo constitute an offence 
under S. 304, Part 2, there must be no 
intention of causing death or such in¬ 
jury as tlie offender knew was likely to 
cause death, there must still be a com¬ 
mon intention to do an act with the 
knowledge that it is likely to cause 
death tho igh without the intention of 
cau.sing death. Each of tho assailants 
may know that the act they are jointly 
doing is one that is likely to cause 
death bub have no intention of causing 
death, yet they may certainly have the 
common intention to do that act. No 
one will dispute that such an act is a 
criminal act. Clearly S. 34 can apply to 
a case under 3. 304, Part 2. 

Our attention has been drawn to a 
decision of Mr. Justice Walmsley and 
Mr. Justice Mookerjee (Appeal No. 248 
of 1924, decided on 19th August 1924), 
In that case there are the following 

remarks of Walmsley, J. : 

There is yut another objeotion to the charges 
and verdict. It is that 8. 31, which is based on 
a co;ninoii intention, c.amot possibly be used 
with the second part of 8. .301 which expressly 
excludes intention. Personally I do not think 
that it could be usid with the first part either, 
except possibly in very rare cases. However, 
the point is that tho jury have foitnd tho ao- 
cused guilty of committing culpable homioido 
by doing an -ict with tho knowledge that they 
wore likely Lo cause death, but without any 
such hitontion, iu furtheraiicc of a commoQ 
iritc’ilio ). It is badly framed charge and the 
defective s'wninitig up that have led the jury to 
their illogical verdict. 

With great respect to the learned 
Judge I am not quite able to discover 
whether lie did or did not decide the 
P'oiiit. Hg certainly doo^ not .liscuss it or 
give any reason (or his dcidsion. But it is 
clear from a pjmsal of tlic judgmonb 
that the learned Judge decided the case 
upon other considerations and tliab tiro 
decision of that ca^^e did not depend on 
the interpretation of S. d4. The learned 
Judge's remarks bhereloro on the appli¬ 
cability of 3-i to 3. Part 2, may 

therefore be considered as obiter dicta. 

Mr. Talnqdar no:ct contends that 3. 35 
ia the section that really applies. 3. 35, 

I. P. 0., siinplv' makes it clear that 
where a number of persons join in an 
act which ia criminal only by reason of 
its being done with a certain knowledge 
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or intention, each person is liable for 
the act to the extent of his knowledge or 
intention ; in other words, that the 
Court or jury have to consider what is 
knowledge or intention with which each 
person joined in the act, i,e., AandB 
beat C who dies. A intended to murder 
him and knew that the act would cause 
death. B only intended to cause grievous 
hurt and did not know his act would 
cause death or such bodily injury as was 
likely to result in death. A is guilty of 
murder and B of causing grievous hurt. 
This is no doubt correct, and it was no 
doubt incumbent on the Judge to charge 
the jury that they must consider with 
what knowledge or intention each person 
joined in the act. The learned Judge’s 
summing up is a long and careful 
one. The law is dealt with by him 
carefully and at length. In dealing 
with S. 34 he points out that the 
act must be done with the common in¬ 
tention of all which must be gathered 
from the circumstances of the case. He 
also explains S. 304 very carefully and 
points out that to find them guilty under 
S. 304, Part 2, there must be the know¬ 
ledge that the injury is likely to cause 
death, and although it is not put in so 
many words, I think it is to bs inferred 

from the charge as a whole that it was 
put to the jury that they had to consider 
the knowledge with which each person 
acted. 

Mr. Taluqdar next contends that the 
learned Judge ne\^er explained to the 
jury the law on the subject of the right 
of private defence. Now it is not for the 
Judge to explain to the jury questions of 
law which do not arise on the facts or 
pleadings of the party. In this case the 
appellants themselves never pleaded that 
they acted in the exercise of the right of 
private defence. Their plea was a simple 
denial. It was presumably argued by 
their counsel that they were acting in 
the right of private defence. They them¬ 
selves, however, so far as can be seen, 
never raised it and it cannot therefore be 
said to have ever been their case. If a 
person raises the defence that he acted 
in the exercise of the right of private 
defence, he must prove it. He must set 
forth the exact circumstances in which 
jhe acted to show that he was justified in 
what he did. It has no doubt been held 
that he may plead he was not there and 
at the same time make out from the evi¬ 


dence of the prosecution witnesses that 
what he did was in the exercise of the- 
right of private defence. But it seems to 
me that if there is absolutely nothing in 
the prosecution evidence to suggest that 
he was so acting, there is nothing to go 
to the jury. It is very difficult for the 
Judge to put to the jury what is really a 
hypothetical and nobody’s substantial 
case. There are so many factors and oir-- 
cumstances which require to be proved to- 
establish a right of private defence that 
it is difficult to see how it can be success¬ 
ful unless specifically pleaded. The 
Judge has always this difficulty that he 
never knows wbat in each case he has- 
to put and it is very difficult for an appel¬ 
late Court to discover what case he was 
asked to put to the jury on behalf of tho- 
accused when they themselves say 
nothing, or for an appellate Court to say 
that the accused’s case of the right of* 
private defence was or was nob properly 
put for the simple reason that the appel¬ 
late Court does nob know what that cas^^- 
was. In the present case, however; the- 
Judge does seem to have explained the^ 
right of private defence to the jury and 
I am nob prepared to find on the facts- 
proved or alleged that their explanation, 
was not sufficient. The result is that 
this appeal must be dismissed and the- 
accused, if on bail, must surrender to 
serve out the remainder of their sentence* 
Appeal No. 442 of 1926. 

This is the appeal by one Abdul Gaffur 
Panchayet who has been convicted under 
S. 304, para. 2 read with S. 109 and sen¬ 
tenced to 2 years’ rigorous imprisonment 
and a fine of Bs. 50, in default to undergo 
a further term of six months’ rigorous- 
imprisonment. 

The facts of the case have been fully- 
set forth in the connected Appeal No. 427 
of 1926 and it is unnecessary to recapitu¬ 
late them. 

The case against the present appellant 
is that he instigated the two men Adam 

Ali and Sher Gazi to kill Mahammad 

AH. 

The instigation consisted in certain 
words which he used. Learned counsel, 
who has appeared for him, has contended 
that the Judge did nob correctly explain 
to the jury the law of abetment. He 
contends that Abdul Gaffur has been 
convicted under S. 304 read with S. 109. 

S. 109 deals with the case in which tho 
act was committed as a result of th» 
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abetment. Mr. Bose oontends tbat it 
was Mabammad Ali who by throwing a 
-flpear at Taher Ali started the whole 
trouble and so it was not on account of 
the words used by Abdul Gaffur that 
Mahammad Ali was killed. 

We have carefully considered the 
charge of the Judge to the jury and it is 
quite clear that he did pub it to the jury 
to consider whether it was the appellant 
Abdul Gaffur who instigated the death 
of Mahammad and whether the death of 
Mahammad Ali was the result of the 
instigation. The concluding words of 
his charge on this point are : 

If the words uttered could not have been the 
main reason for the assault on the deceased he 
ie entitled to be found not guilty. 

The jury were left to put their own 
interpretation on the words used. 

We have next been asked to consider 
the question of sentence. No doubt the 
appellant did nothing more than urge 
on the others, bub the man who urges on 
others is often the real cause of the whole 
trouble and bub for his urging nothing 
would have happened. We are not pre" 
pared to say that bis sentence errs on the 
side of severity. His appeal is dimissed 
and, if on bail, he must surrender to serve 
out the remainder of the sentence. 

G.B.J. Appeals dismissed. 
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Mukerji and Roy, JJ. 

Bani Shashi Mukhi Chaudhurani and 
others —Petitioners. 

•V. 

Sarat Chandra Chakravartij and 
others —Opposite Party. 

Oriminal Revision No. 495 of 1926, 
Decided on 24th August 1926, from an 
order of the Dy. Mag., Faridpur. 

Criminal P. C., 8. Report of police and 
Bhetch subnUtled with it showing lands in pos- 
session of -parties cannot be used to found pos¬ 
session. 

Whera tho Magistrate based his conclusion s 
about possession on the police report and a 
sketoh submitted with it showing the lands in 
possession of different parties. 

Heidi that the use made of these documents 
was not a ntoper one. The o'lly legitimate use 
to which the sketoh and the report could be put 
WM to treat them as the basis of the prooeedings 
aod as affording materials for determining the 
question of likelihood of a breach of the peace 


and of the identity of the Bubjeot^matter of tha 
dispute and of the disputing parties. [P 239 0 2] 

N. K. Bose and Debendra Narain 
Bhattacharjee —for Petitioners. 

K, N. Chowdhury, Birendra Kwnar De, 
Amarendra Nath Bose and Dwijendra 
Krishna Dutt —for Opposite Party. 

Mukerji, J .—This Rule relates to an 
order passed under S. 145, Criminal P.O., 
by a Deputy Magistrate of Faridpur; 
The proceedings were in respect ofachur 
about 2500 bigbas in area in the river 
Padma, near the Goalundo Ghat rail¬ 
way station. There were three parties 
to the proceedings. The area has been 
divided into three portions, marked as 
Blocks A, B and 0 in the same map. 
Block A has been declared to be in pos¬ 
session of the first party, Block 0 of the 
second party and Block B of the third 
party. The second party have moved 
this Court and obtained this Rule. 

In order to deal with the contentions 
urged in support of this Rule it is neces¬ 
sary to state a few facts. The dispute 
relating to this chur has a long history 
at its back. For our present purposes it 
is nob necessary to go beyond the 29th 
January 1925, when the Sub-Inspector of 
Goalundo Ghat thana visited the chur 
on information received about an ap¬ 
prehended breach of the peace. On that 
occasion the said Sub-Inspector prepared 
a sketch (Ex. 6) dividing the chur into 
three portions marked thereon as Blocks 
A, B and C as representing the lands of 
which he founj the three parties, 
namely, the 5r«t, third and second 
parties respectively, in possession. This 
sketch (Ex. 6) he submitted along with a 
report, dated the 8th February 1925. 
To prevent a breach of the peace he 
posted constables and also an armed 
guard on the chur. 

On the basis of the aforesaid police 
report proceedings under S. 145, Cri¬ 
minal P. G., were started on or about 
the 12th February 1925, but eventually, 
on the 27th March 1925, the said pro¬ 
ceedings were dropped and an order 
under S. 144, Criminal P. 0„ was passed, 
confining the possession of the three 
parties to the three blocks aforesaid. 
On the 9th April 1925 the said blocks 
were demarcated by the posting of pegs. 
The armed guard was withdrawn and 
only a few constables were left on the 
chur. With this relaxation of watch on 
the part of tbe police, certain distur- 
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bADce^s book plaso oq the 13tH April 1925. 
These led to the institution of two 
orimioal cases against the men of the 
second party. One of these cases ended 
in the acquittal of the man concerned 
therein, before the order complained of 
in the present R ile was passed. It is 
said that the other case also had the 
same fate, though at the date of the said 
order it was yet pending. The Sub- 
Inspector of Goal'indo Ghat thana then 
submitted a further report in continua* 
tion of the report of the 8th Febru¬ 
ary 1925, on the 26th April 1925 
and there ipon o i the , 28bh April 1925 
the present proceedings under S. 145, 
Criminal P. 0., wore started. These 
proceedings terminated in the order, 
dated the 16th April 1926, against which 
this Rule is directed. 

The Rule has been issued upon four 
grounds, being Grounds Nos. 2, 4, 5 and 
8 of the petition of motion. The con¬ 
tentions involve! in theje grounds have 
t6 be grouped in a somewhat different 
way for the sake of convenience. 

The first contention relates to the ad¬ 
missibility or rather tho evdentiary 
value of three maps, Exs. L, B and 8. Ex. L 
is tho map of the chur prepared by a 
pleader Commissioner Babu Hem 
Chandra Majumdar, under the orders of 
the Magistrate for use in these proceed¬ 
ings. It was conddored necessary to 
have an accurate map prepared by a 
trained surveyor showing the whole chur 
as well as the blocks which appeared in 
the sketch Ex 6, and that is why this 
map was prepared. It docs not appear 
that it has been used in evidence in res¬ 
pect of any matter which it purports to 
depict and the only use that has been 
made of it is to refer to it for identify¬ 
ing the blocks in respect of which the 
final order has been made. Ex. 8 is the 
map prepared in August 192! by an 
amin Gopal Chandra Das in connexion 
with certain demarcation proceedings 
under the Survey Act that took place at 
the time. This map is explanatory of 
Ex, 9 the order passed in these proceed¬ 
ings and is therefore relevant. As re¬ 
gards Ex. B, which is a map prepared by 
a kanungoo at the instance of two of the 
parties, viz., the first and the second 
parties, it only shows the thak and the 
survey lines relatd on the Commissioner’s 
map, Ex. Ii, and it is difficult to imagine 
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how it is irrelevant, and in any case no- 
reliance appears to have been placed on 
it in tho order which is complained 
against in this Rule. This contention 
therefore is of no substance. 

The next contention is to the effect 
that certain pieces of documentary evi¬ 
dence which are very material on the 
question of possession and are in favour 
of tho second party have not been duly 
considered by the Magistrate. This con¬ 
tention relates to the documents marked 
Exs. 7, P, Z6, T and X. Ex, 7 is an 
order in the order sheet of a previous 
case under S. 144, Criminal P. 0., 
dated 3Ub April 1924, in which the then 
Sub-Divisional Magistrate, on a visit to 
the locality, expressed the opinion that 
the present second party or rather the 
principal members of it were in posses¬ 
sion of the chur and issued an injunction 
on the first party in those proceedings 
restraining them under S. 144, Criminal 
P. 0., from entering on the lands of the 
chur. Ex. P is the order of the High 
Court, dated 18th March 1924, refusing 
to interfere with the injunction, Ex. 7, 
and the learned Judges who passed that 
order were of opinion that the view as 
to possession which the Sub-Divisional 
Magistrate had taken was right. Ex. Z6 
is the order-sheet of certain proceedings 
under S. 145, Criminal P. 0., which were 
drawn up on the 23rd December 1925, but 
were dropped on the same day and which 
on the submission of the police report of 
the 8th February 1925 were revived but 
ware again dropped on the 27th March 
1925, an order under S. 144, Criminal 
P. 0., being passed instead as has been 
already stated. This last mentioned order 
under S. 144, Criminal P. 0., has been 
referred to in the Magistrate’s judgment. 
Exs. X and T are judgments, dated 29th 
June 1925 and 31st August 1925, in cer¬ 
tain criminal eases of rioting and mis¬ 
chief (one of these relating to one of 
tho two cases which arose out of the 
occurrences of the 13bh April 1925), 
which ended in the acquittal of men of 
the second party and in which there are 
some observations showing that the oo- 
cused concerned therein wore in posses¬ 
sion of the lands involved in those oc¬ 
currences. Apart from the fact that 
some of these documents are nob inter 
partes, the evidentiary value of the 
findings on the question of possession, 
such as they are contained in these 
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dooumenfes, at the date with which we 
are concerned, is practically nil. 

The orders under S. 144 could only 
refer to a point of time when they were 
passed and assuming that what was 
stated therein on the question of pos* 
session was anything more than the opin' 
ion of the Oourbs which passed those 
orders, these orders cannot show who 
came to be in possession when the statu* 
tory period during which these orders re¬ 
mained operative was at an end. The 
judgments of the criminal Oourts, in 
which the men of the second party were 
acquitted and in which it was inci¬ 
dentally found that they were in pos¬ 
session, can only be evidence of the fact 
that there were those cases and that 
they ended in such acquittal, but the 
finding on the question of possession, 
which is a ground of such acquittal, can 
hardly be any evidence in the present 
proceedings. 

The third contention urged in support 
of the rule is to the effect that the 
police report, dated the 8th February 
1925, and the sketch Ex. 6 have been 
wrongly used as evidence on the question 
of possession. Along with this conten¬ 
tion it will be convenient to deal with 
the fourth one, namely that as because 
of the prohibitory border passed on the 
27th March 1925, the parties were pre¬ 
cluded from giving evidence of their 
possession in the entire chur, the Magis¬ 
trate should have directed his enquiry on 
the question of posses uon not as at the 
date of the procseliogs bub as on 27bh 
March 1925. 

The process of reasoning by which the 
learned Magistrate has arrived at his con¬ 
clusion is as follows ; To quote his own 
words he was of opinion that 

th^ oral ovidancs of tha toaant? .ind other 
witnoBses as regards facts of actual prissesaion by 
the re&pectivo parties is not only of a partisan 
kind but lacks definiteness on most essential 
points, 

He found, however, that there were 
certain "land-marks” in the evidence 
which were practically admitted by the 
parties and on which he could safely rely. 
He found that the sketch prepared by 
the Sub-Inspector of -Goalundo Ghat 
Tbsna showed the possession of three 
parties in different portions of the ohur 
which he depicted in the Blocks A, B 
0. The possession in his opinion 
intact till the 9th April 1925 
were posted 'demarcating the 
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blocks, as already stated. He was further 
of opinion that there could not have been 
any change in the possession of the par¬ 
ties during this period because the armed 
guard remained on the spot from the 
beginning of February to the first part 
of April 1925. Accordingly he held that 
the possession of the parties at the date 
of the proceedings—unless there was a 
forcible and wrongful change on the 13th 
April 1925 which for the purpose of 
S. 145 is of no avail as being within two 
months from the data of the proceedings 
—was the same as it was on the 29bh 
January 1926 and as shown by the Sub- 
Inspector in his report, dated 8th Febru¬ 
ary 1925, and the sketch Ex. 6. Despite 
the very ingenious arguments 'advanced 
on behalf of the first and the third par¬ 
ties this is what seems to me to be the 
substance of the reasoning of the learned 
Magistrate. This reasoning to my mind 
is perfectly sound, but for the assumption 
which it makes, namely that the sketch 
Ex. 6 and the statement in the police 
report of the 8th February 1925 correctly 
represent the state of affaii's as they 
stood at the time. If this assumption is 
correct then no objection can be taken to 
the Magistrate having found possession 
at the date of the proceedings and not on 
the 27th March 1925, for in that case 
there was no change of possession from 
the 29th February 1925 at any time for¬ 
ward- The only legitimato use to which 
the sketch and the report could be 
put is to treat them as ;ti.; liasis of the 
proceedings and as affording materials 
for determining the question of likelihood 
of a breach of the peace and of the 
identity of the subject-matter of the dis¬ 
pute and of the disputing parties. The 
use that has licon made of these docu¬ 
ments is to treat the fact, evidenced 
thereby, of the Sub-Inspector having seen 
the parties in possession of tlie respective 
blocks as a " land-mark”—tho word being 
used figuratively—which servos as a guide 
leading to the conclusions at which the 
learned Magistrate has arrived. The 
other evidence on the record has bean 
only treated as corroborative of this map 
and Bk. 0 ''O far as this matter is con¬ 
cerned. I am, therefore, clearly of opin¬ 
ion that tho use that has been made of 
these two documents is not a proper one, 
and that they should be excluded from 
consideration as evidence of possession. I 
am unable to accept as well founded the 
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arguments of fche first and the third par¬ 
ties ; that when these documents were 
admitted without objection their admis¬ 
sibility cannot be challenged now, be¬ 
cause the question here is not a mere 
question of mode of proof but a question 
of the evidentiary value of their contents 
on the question of possession. 

The learned Sessions Judge, in his 
order refusing to make a reference to 
this Court against the order, appears to 
have taken the same view of this matter. 
He has, however, observed in his order 
that there are other materials on the 
record sufficient to justify the learned 
Magistrate in arriving at the conclusion 
that the three parties are entitled to re¬ 
tain possession of the three blocks shown 
in the map Ex. 6. This also is the argu¬ 
ment that has been addressed to us by 
the first and the third parties in this rule. 
"We have accordingly examined the evi¬ 
dence that is on the record and we note 
below our conclusions on tliat evidence. 

The observations of the learned Magis¬ 
trate as to the character of the oral evi¬ 
dence which have been quoted above are 
in our opinion too general and while 
they are correct in so far as the question 
of possession in respect of particular plots 
of the different tenantis is concernedp 
there is a body of evidence which is clear, 
definite and unambiguous. That evidence 
establishes the following facts : (a) That 
the blocks lie within certain defined 
boundarieSp (b) fchafc the possession of the 
different tenants who hold lands on the 
border between two contiguous blocks 
does not extend beyond the line separat* 
ing one block from another, (c) that there 
19 definite evidence showing that the 
blocks were in the possession of one or 
other of the parties at the date of the 
Sub-Inspector’s visit to the chur on the 
29th January 1925 ; and (d) that it is 
more than improbable that there could 
have been any change of possession in 
respect of these blocks so long as the 
pmed guard remained on the spot, that 
is to say, until well within two months 
before the date of the proceedings. It 
is reasonable to suppose that if after the 
removal of the armed guard there was 
any change of possession it must have 
been by wrmgful and forcible disposses¬ 
sion, of which no notice need be taken 
for our present purposes. The evidence 
referred to above appears also to have 
been relied upon by the learned Magis¬ 


trate and we see no'reason why we should 
not accept it. 

We are therefore of opinion that there^ 
is no reason to interfere with the order 
complained of in this rule and the rule^ 
must accordingly be discharged. 

Roy, J. —I agree. 

Bxde discharged^ 
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Cuming and Gregory, JJ. 

Tamezkhan and others — Accused— 
Petitioners. 

V. 

Rajjabali Mir and another —Oomplai^ 
nants—Opposite party. 

Criminal Revision No. 875 of 1926,. 
Decided on 4th January 1927, against 
the order of the Dy. Mag., Sadar Mymen- 
singh, D/- 3rd August 1926. 

(а) Criminal P, C., S, 233— Joinder of tw<y 
offences in one charge is merely an irregularity. 

The joinder of two ofiences in a single charge 
is an irregularity and not an illegality : 41 CaL 
66 and A. I. R. 1922 Cal. 573, Rel. on. 

[P. 881, 0. 21 

(б) Criminal P. C., S. 2S5—Same transaction 
—Proximity of time, community of intention 
and continuity of action is the test. 

What does or does not form part of the sama- 
transaction may be considered to be a question 
of fact in each particular case. Acts may be 
considered to form part of the same transaction 
if there are between these acts proximity of time, 
community of intention and continuity of 
action. [P 332|011 

(c) Criminal P. C., Ss. 342 and 537 —Omission 
to comply with S. 342 is curable irregularity: 
(Obiter). 

Cuming, J . (Obiter )—An omission to exam¬ 
ine the accused at the stage indicated by tha 
section is an irregularity curable under 8. 637. 

[P. 331, C. IJ 

K. N. Choiodhury^ S. K. Sen, Sures 
Chandra Taluqdar and Probodh Nath 
Sanyal —for Petitioners. 

B. C. Chatterjee and Panna Lai Chat^^ 
terjee —for Opposite Party. 

Cuming, J.—This rule has been gran* 
ted on four grounds which I propose to 
deal with seriatim. The first ground is 
that the trial is vitiated by the fact that 
the provisions of S. 342, Criminal P. 0.. 
were not complied with in the'ease of tho 
accused Tamejuddin inasmuch as he was 
nob examined under the mandatory provi¬ 
sion of that section at the close of the' 
prosecution evidence. It will appear that 
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Tamejuddin, who was represented by a 
pleader, was ill at the time and was not 
present when this examination at the 
close of the prosecution evidence should 
have taken place. The other accused 
persons were duly examined but Tamej" 
uddin was nob then examined nob being 
present. He was examined at a subse* 
quent stage, namely at the conclusion of 
the defence evidence. 

Mr. Ohowdhury who appears in support 
of the Rule contends that this was nob a 
compliance with the terms of S. 342, Cri¬ 
minal P. C. He contends that the provi¬ 
sions of the section are mandatory and 
that the accused persons must be examined 
at the conclusion of the evidence for the 
prosecution and that the subsequent exa¬ 
mination at a later stage is no compliance 
with the terms of the section. There are 
a number of decisions of this Court which 
go to support the view which Mr. Chow- 
dury asks us bo adopt of the provisions 
of S. 342, Criminal P. C. They will 
be found in the case of Praniatha Nath 
Mukerjee v. Emperor (l) and in the case 
of Sicrendra Lai Shaha v. Isamuddi (2)’ 
In the last case it was held that the exa¬ 
mination of the accused under S. 342, Cri- 
minial P. C., must take place at the close 
of the prosecution case and before the ac¬ 
cused has entered upon his defence, and 
his examination at a subsequent stage 
was no compliance with the section. 

Mr. Chatterjee who has appeared for 
the Opposite Party has contended that 
the law as laid down in these cases is 
wrong and he would ask us to refer the 
question to a Pull Bench as to whether 
a failure to comply with the provisions of 
S. 342, Criminal P. C., was curable under 
* S. 637, Criminal P. C., or whether it was 
incurable and an illegality as has been 
held in the cases I have already referred 
to. Speaking for myself and with great 
respect to the learned Judges who have 
held otherwise, it has always been my 
view that an omission to examine the 
accused at the stage indicated by the sec¬ 
tion is an irregularity and curable under 
8. 537, Criminal P. C. But Mr. Chatter- 
iee has asked that if we do not agree 
with the law as laid down in the deci- 
bIoqb referred to,'we should refer-the ques¬ 
tion to a Poll Bench. But as we shall 
dispose of the case of the petitioners on 

~ii) A. t R. 1938 Oal. 470^60 Gal. 5i8. 

W A. L B. 1926 Oal. 480=61 Oal. 983. 


another point, no reference would seem 
either possible or desirable. 

Mr. Chowdhury has argued that the fai¬ 
lure to examine Tamejuddin vitiates the 
trial not only as regards Tamejuddin but 
as regards all the accused persons. None 
of the decisions, to which I have referred, 
decides this particular point. It is not, 
however, necessary to decide the point. 
For other reasons we are obliged to hold 
that the conviction and sentence- 
must be set asde and the whole case re¬ 
tried. However, it is nob necessary to 
pass any order under - this parbicuJar 
branch of the Rule, because for certain 
reasons which I shall shortly deal with, 
it would be necessary to hold that the 
whole trial is bad and that the whole 
case will have to be re-tried. This de¬ 
pends upon the last two points which 
have been urged by Mr. Ohowdury on 
behalf of the petitioners. 

Mr. Chowdhury first of all contends 
that the charge as framed is bad in law 
because two distinct oifences have been 
included within one charge. This no 
doubt is correct. As far as can be seen 
there were two distinct offences, namely 
the occurrence on the I6bh March when a 
number of persons attacked the complain¬ 
ant and his party to deprive them of a 
large number of logs which they were 
removing from the forest and also the 
occurrence on the l7th March when it is 
alleged the accused took away certain 
other logs from another part of the forest 
which also belongs to the complainant. 
The petitioners are charged both with 
being members of an unlawful assembly 
and of committing theft on both these 
occasions. Clearly these offences were 
distinct offences there being one unlawful 
assembly and theft on the iGth March 
and another unlawful assembly and theft 
on the 17th March. S. 233, Criminal P. 
C., requires a separate charge for each 
distinct offence. In this case clearly 
the two offences have been dealt with in 
a single charge. There is one charge of 
being members of an unlawful assembly 
and one charge of committing theft. 
The joinder of two offences in a single 
charge has been held by this Court to be 
an irregularity and not an illegality: 
see the cases of Moharuddi Malita v. 
Jadu Nath Mandal (3); Ram Subheg 

(3) [1906] 11 C. W. N.Ti. 
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Singh v. King-Etnperor (4) ; Musxi 
Singh v. Emperor (5); and Radka Nath 
Karmakar v. Emperor (6). It has not 
been suggested by Mr. Ghowdhury that 
his clients have been prejudiced by this 
joinder of offences in one charge which 
is by itself not a sufficient reason for set¬ 
ting aside the trial. 

Mr. Chowdhury’s next contention is 
that these four offences do not form part 
of the same transaction and therefore 
they could not be tried together. Mr. 
Chattarjea who appears for the Opposite 
Party has admitted that if these four 
offences do not form part of the same 
transaction then clearly their joint trial 
was illegal. Therefore the question that 
remains to be decided is whether these 
four offences can be considered to form 
part of the same transaction. What does 
or does not form part of the same tran¬ 
saction may be considered to be a ques¬ 
tion of fact in each particular case. 
Certain tests have been laid down in 
various cases by which it may be deter¬ 
mined whether certain acts do or do not 
form part of the sams transaction. In 
some cases it has been held that acts may 
be considered to form part of the same 
transaction if there are between these 
acts proximity of time, community of in¬ 
tention and continuity of action. 

Mr. Chatterjee has argued that the in¬ 
tention of all the four acts was the same, 
namely, to take possession of the logs 
which the complainant was endeavouring 
to take out of the forest and to deprive 
the complainant of his right to take any 
of the logs of the forest. Admitting that 
this is so for the sake of argument, there 
are still the other two tests.: the proxi¬ 
mity of time and the continuity of action. 
Between these two acts there was an 
interval of at least 24 hours. The two 
acts took place in different parts of the 
forest and they related to different logs. 
It was not the case of the prosecution 
that the accused endeavoured on the first 
day to remove a certain number of logs 
forming a particular batch and came 
back next day to remove the remainder 
of the logs that they had not been able 
to remove on the previous day. The two 

' (4) [1915J 19 c. W. N. 972=30 I. C. 4G5=16 

Cr. L. J. 641, 

(5) [1914] 41 Cal. 66=22 I. 0, 1003=18 C. 

W. N. 183. 

(6) A. I. R. 1922 Cal. 673=50 Cal. 94. 
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transactions or acts took place in different 
parts of the forest. 

After a careful examination of all the 
facts of the case we do not think that 
these acts can he considered to form part 
of the same transaction. The offence on 
the 16th March seems to us to be a sepa¬ 
rate transaction to the offence on the 
17th March. Clearly therefore the trial 
of these offences in the same trial is 
against the provisions of S. 235, Criminal 
P. 0., read with S. 239. We have there¬ 
fore no alternative in the present case 
but to set aside the conviction of and the 
sentence passed on these accused persons 
and to order that they be re-tried of the 
offences, if necessary in separate trials. 
The trial to be held before some Magis¬ 
trate other than the Magistrate who has 
already tried the case. 

Pending the disposal of the case the 
accused will remain on the same bail. 

Gregory, J. —For the reasons stated 
by my learned brother I agree that there 
must be a re-trial. 

G.B. Re-trial ordered. 
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BaNKIN, 0. J., AND G. 0. Ghose, j. 

Sir William Henry Turner and others 
—Plaintiffs—Appellants. 

v. 

Kilbiirn and Co. —Defendants—^Res¬ 
pondents. 

Appeal No. 12 of 1926, Decided on 
20th December 1926, from the original 
decree of Pearson, J., D/- 22nd Decem- 
bar 1925. 

Shipping—Charter Parly—Delay in load’ 
ing—It is the duty of charterer to provide cargo 
and keep it ready for loading—Time will not 
begin to run until $hlpo7vner has brought the 
ship to the place named in the charter — Ordi¬ 
narily procuring allotment of berth is .charterer*s 
duty—Source of supply of cargo is not the 
concern of ship-owner unless specially provided 
for. 

Per Rankin, C, J. —The prima faoie right of 
the ship-owner is to say that the provision of 
the cargo is no part of his oonoem and that it 
is au absolute duty resting by the contract on 
the charterer. It may bo qualified by an excep¬ 
tion clause but suoh a clause (unless on un¬ 
usual terms) will only take effect if the char¬ 
terer has really been preveuted from providing 
a cargo of the kind prescribed by one or more 
of the specified clauses.' There may well be 
cases where apart from any exceptions stipulated 
in the charter party, and apart from any 
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gef^tenoe, iu tho obarter party, to tbo 
oi|!H6m of the port, ovrner aud oharberet cau bo 
treated AS ooQtcaotiag with refereuoe to tho re- 
golatlons or natural oouditions of a port. 
Where the cargo stipulated for is to ba provided 
from a particular plaoo oircumstaaces aUscting 
eupply irom that source may, if known to both 
parties, be oiroum'itauoes with referonco to 
which the chatterer’s promiso to have a cargo 
ready hes to be construed. When the parties 
have agreed on the terms of the eKoeptioa clause 
in view of the facts known to them and of the 
extent of the risk each is propared to tike, to 
impute to the owner’s ageut knowledge of the 
charterer’s intention to limit himself to loading 
one ship at a timo, knowledge of his proposed 
sources of supply and of his general practice in 
deciding between the claims of one cusbom^^r as 
against another, to treat those matters as quali¬ 
fication of his undertaking to have a cargo of 
coal ready is to have little or nothing of the well 
reoognizsd principle of commercial law. 

“^ady” in the case of a cargo means “reaiy” 
In a reasonable sense. G 2, P 333 Clj 

Per C,C.Okose,J ,—The obligation of the parties 
must be decided by the terms of the charter 
patty, but there are certain general principles 
governing cases of this nature. It is the ship¬ 
owner’s duty to bring the ship to the place 
named iu the charter-party ; and until he has 
done this, the ship is not an arrived ship and 
the lay-days do not commence to run. It Is 
the duty of the charterer to have the cargo 
ready so that it may be put on board as soon as 
the vessel is brought to the place named in the 
Oerter party, The result, therefore, is that 
the ship-owner cannot claim damages for deten¬ 
tion or demurrage until he has performsd the 
obligation incumbent on him. If the shipowner 
has performed this obligation tho charterer is 
llableif the cargo is not ready to ba loaded in 
proper time unless he is protected by the excep¬ 
tions in tho chartei-party. 

If a ship is prevented from getting into a load¬ 
ing berth owing to an obstacla created by the 

charterer or owing to a default of the charterer 

in performing his duty, then*it is wall established 
that the ship-owner has done all that is needful 
to bring the ship to the loading place and that 
w oharbarer must pay for the subsequent delay. 

people who provide cargo as charterers are 
the people who are responsible for getting allot¬ 
ment of ibe barbh in tha dock. [P 337 C 1, 2] 

Pugh and Jamea Page —for Appalla-nts. 

N, N. Sircar, Ameer AH and Ormond — 
lor Baspondents. 

Rankin, C. J. —The plaintiffs as 

owners of the S. 8. Zingara Sue the de- 
fondant firm as obarterars under a 
charter party dated 22ad November 1920, 
for damages for the detention of tha 
VMcel caused by the defendants* failure 
^provide a cargo at the proper time. 
^0 charter party was for two oonsecu' 
tire voyages from Oaloutta to a place 
Dwarka on the Bombay side. The 
is described in the charter party 
M a foll^and complete cargo of coal in 


The detention complained of extended 
as regards the first voyage from 14l:h 
December 1920 to 13th January 1021, 
and as regards the second voyage from 
8bh March 1921 to 27th March 1921. 

The defendants are managing agents 
of certain collieries and in November 
1920, wore arranging to supply two 
cargoes of coal to tho Dwarka Cement 
Go. Ltd., beginning with a shipment early 
in December. The defendants having 
arranged to charter a steamer for the 
purpose it would appear that a Mr. 
Foster acting for the defendants saw a 
Mr. Gruickshank of Messrs. Graham & 
Go., about securing a vessel. It is said 
by tha defendants that these two gentle¬ 
men were apprehensive of difficulties 
arising in the way of effecting shipment 
in time and that accordingly they ar¬ 
ranged between them certain special 
clauses which are to be found in the 
charter party. The terms of the eleventh 
clause and of the exception clause are 
here indicated particularly. 

Now it can be said at once that these 
special terms are admittedly of no service 
to the defendants in the present case. 
They are to the same effect as the clauses 
numbered 3, 11 and 25 which were can¬ 
vassed by tho Judicial Committee of the 
Privy Council in the recent case of 
"'Baron Ardrossan." But learned counsel 
for the defendants on this appeal con¬ 
ceded that the exception clauses were of 
no use to him on the facts before us. 

Now the Zingara was ready to com¬ 
mence loading on tbo 4th December 1920. 
She was not in the coal dock but in a 
proper waiting place in the stream. It 
is clear that had the defendants been 
minded to load her with coal that wa=! 
coming by Railway from their collieries, 
they would have encountered no difficulty 
from tho Port authorities. The Harbour 
Master upon request from the ship would 
have deputed his assistant to take the 
Zingara i'o^o tho dock and to the berth 
at which tho defendants were proposing 
to load. Tho trouble was that the de¬ 
fendants were proposing to load four or 
five ships with coal : that the vessels 
were all waiting ; that tho defendants 
bad coal coming along sufficient to enable 
them to load one vessel at a time and no 
more ; and that the defendants took each 
in turn according to the data at which 

she bad been ready to load. 
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These facts bring the case clearly 
“within the "Baron Ardrossan" case, de¬ 
cided upon the very same facts as are 
liere proved. 

The Port authorities did not mind which 
steamer, out of number of steamers belonging to 
the same agents, was, loaded first. Their order 
of loading was entirely under the control of the 
agents and the dock authorities were entirely 
indifferent in the matter, 

These are the words of Ohakravarti, J., 
quoted with approval by the Judicial 
Committee and if the word ‘Suppliers’ 
be read instead of ‘agents’ they meet 
this cas3 exactly. It is not possible to 
say that it was by reason of any regula¬ 
tion or natural condition of the port that 
the Zingara could not get to a loading 
berth. It was bscause the defendants 
had no cargo ready for her. They had 
coal—a certain amount of it—but no coal 
lor the Zingara, 

In these circumstances it would seem 
difficult for ths defendants to avoid the 
conclusion that they failed in thair duty 
as charterers to have the cargo ready 
and that by reason of their default the 
vessel was detained. The main ground 
upon which learned counsel on their 
behalf, based his argument was that at 
the time Mr. Foster and Mr. Cruiok- 
-shank arranged the charter party it was 
well known to both that the defendants 
would only have one loading berth at a 
time and coal only for one vessel at a 
time ; that they had sold two cargoes per 
month to Graham & Co.; that they ware 
getting this coal from a certain colliery 
of which they were managing agents, 
and that their practice was to load the 
vessels in their order of readiness to load. 
This line of reasoning has commended 
itself to the learned Judge who is of 
opinion that delay of the kind which 
occurred to the Zingara was delay which 
Graham & Co., ought to have contem¬ 
plated and did contemplate and that 
accordingly it cannot be regarded as 
unreasonable. With great respect to the 
leal ned Judge I cannot agree with this 
view of the principles applicable to the 
case. I have the greatest difficulties in 
seeing how the defence upon which the 
defendants succeededWas open to them in 
view of their pleadings and in view of 
the refusal of the Court to grant leave to 
amend by inserting into the written 
statement the proposed paragraph 
(marked 3 B) and set out in the 22nd 
clause of the defendants’ petition of 15th 


July 1925, The scope and character of 
Graham & Co.’s agency for the ship¬ 
owners and the conditions upon which 
the knowledge of Graham & Co., can be 
imputed to the owners in view of S. 229 
of the Contract Act, are matters which 
require to be investigated and considered. 

But even if these difficulties can be 
surmounted the defence cannot be sus¬ 
tained in law. The cargo specified in 
the charter party was coal—^not coal 
from any particular colliery. No one 
suggests that under this charter party 
the Zingara could have refused on 
the second voyage to load coal brought 
from Messrs. Sarcar. The prima facie 
right of the ship-owner is to say that the 
provision of the cargo is no part of his 
concern and that it is an absolute 
duty resting by the contract on the 
charterer. It may be qualified by an 
exception clause but such a clause (un¬ 
less on unusual terra3)will only take 
effect if the charterer has really been 
prevented from providing a cargo of the 
kind prescribed by one or more of the 
specified clauses. Thera may well b’e 
cases where, apart from any exceptions 
stipulated in the charter party, and apart 
from any express reference in the charter 
party to the custom of the port, owner 
and charterer can be treated as contrac¬ 
ting with reference to the regulations or 
natural conditions of a port. Where the 
cai’ge stipulated for is to be one provided 
from a particular place (e. g., a certain 
colliery) circumstances affecting supply 
from that source may, if known to both 
parties, be circumstances with reference 
to which the charterers’ promise to have 
a cargo ready has to be construed. If 
Jones v. Green (1) was rightly decided 
it was on these principles, and it is on 
these principles that '‘colliery turn" may 
become important. But it is another 
matter altogether to hold the charterer 
excused for failure to have this cargo 
ready in a case of the present character 
and on the grounds relied on by the 
learned Judge. When the parties have 
agreed on the terms of the exception 
clause in view of the facts known to them 
and of the extent of the risk each is pre¬ 
pared to take, to impute to the owner’s 
agent knowledge of the charterer’s in- 
t entlon to limit himself to loading one 
7i) [1904] 2 K. B. 275=73 L. J. K, B. 601^ 

Asp. M. 0. 600=9 Coaj. Gas. 20=90 L. T. 

769. 
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ship at a time, knowledge of his proposed 
sonroes of supply and of his general prao- 
tioe in deciding between the claims of 
one customer as against another, to treat 
these matters as quaiidcation of his under- 
taking to have a cargo of coal ready—this 
is to have little or nothing of “the well- 
recognized principle of commercial law" 
as Lord Halsbury described it: Ardan 
Steamship Co, Ltd. v. Andrew Weir & 
Co, (2) that the “merchant is under an 
•absolute obligation to supply the cargo.” 
It is a mere infraction of the rule as to 
the construction of written instruments. 
There is no analogy between “colliery 
turn” and “suppliers turn.” Tho matters 
relied on in this case have been taken to 
excuse the charterer in spite of the fact 
■that they were not causes which pre¬ 
vented him or rendered it impossible for 
him to supply a cargo to this ship. They 
are more formidable to the owners than 
any ordinary exception clause would make 
them. They are matters for the char¬ 
terer’s consideration before he makes bis 
bargain and it is open to him after he 
has made his bargain to change his prac¬ 
tice so as to keep his bargain. These 
circumstances are not notice to the 
owners, that the charterer is not propos¬ 
ing to have a cargo ready even though he 
be not hindered by any cause within the 
0 I) 0 cified exception. The concluding 
words of Lord Sumner.s’ speech in Btinge 
Y Born Co. v. H. A. Brightman & Co. (3) 
apply to any such theory. 

As regards the dicta relied on by the 
learned Judge from Harrowing v. Dupre 
{4) and Carlton Steamship Co. v. Castle 
Mail Packets Co. (5), I would observe 
that neither Bigham, J., nor Rigby, L. J., 
was dealing with a charterer’s obligation 
to provide a cargo. The duty for breach 
of which the plaintiffs sue is nob the 
mere general duty cast upon all contrac¬ 
tors so to act as not to prevent the other 
party from carrying out the contract—a 
■duty which may easily be overstated. 
Nor is it a mere duty to exercise reason¬ 
able diligence to find a cargo, though it 
is true enough that “ready” in the case 
|of a cargo means “ready” in a reasonable 

(2) [1905] A. 0. 501=74 L. J. P. O. 143=11 
Com. Oas. 26=98 L. T. 559=21 T. L. R. 
728=10 Asp. M. 0. 185. 

(8) [1926] A. 0. 799. 

U) [1902] 7 Oom. Oas. 157. 

. <6) [1897] 2 Q. B. D. 485=66 L. J. Q. B. 819= 
46 W. R. 68=77 L. T. 382. 


sense. Nor is this a charter party with¬ 
out specified lay-days. 

This suit was instituted on the 24th 
November 1923 and the written state¬ 
ment was filed on 6th February 1924. 
Para. 16 of the plaint contained a state¬ 
ment that the plaintiffs 

oa and after tbe said 3rd December 1920 and 
on and after the 7th March 1921 were at all 
times ready and willing to perform and kept in 
readiness the said steamship for the loading of 
the said cargoes etc. 

Para. 11 of the written statement 
pleads with reference to this “It admits 
that the plaintiffs were ready and will¬ 
ing.” By July 1925 after the Baron 
Ardrossan case had been decided on 
appeal the defendants were proposing to 
make a case to the effect that it was for 
the plaintiffs to apply for the allotment 
of a loading berth and that they had 
neglected to do so. They also suggested— 
without even asking leave to plead—that 
Graham & Oo., informed them that the 
Zingara would have to take her regular 
turn cf. para. 20 (1) of the defendants’ 
petition of 15th July 1925. 

Mr. Foster at the trial in November 
1925 gave evidence that one or two days 
before 8rd December 1920 he asked Mr. 
Oniickshank of Graham & Co., to put the 
Zingara 'into berth as soon as possible and 
was told that he could not put her in at 
once : she would have to take her turn. 
Mr. Foster seems to have thought that 
it was not a f]uestion of the defendants 
making up their mind: they would be 
told by Graham k Co. which steamer 
would go to a berth next. Graham & Co., 
were purchasers of the defendants’ coal 
for the other waiting vessels. As agents 
of tlie Zingara it would certainly be in 
their power to refuse to lot fclie vessel go 
to a loading berth in spite of the 
charterer’s desire that she should do so, 
but more exbi*aordinary conduct could 
hardly be imputed to respectable agents 
and it is simply incredible tliat so con¬ 
clusive a reply to the plaintiffs’ suit 
should nob have been jdeadod at once or 
even remarked upon in the correspon¬ 
dence as the defendants’ plain justifi¬ 
cation. 

Your own agents, to serve their private cuds as 
buyers of coal from us, refused to let your ship 
be loaded when we wanted to load her and now 
you want us to pay you damages for the delay in 
loading. 

That there was ever a question of re¬ 
fusing to let the Zingara come to a load¬ 
ing berth may I think safely be dis* 
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believed. The defendants being apparently 
unable to do their ordinary duty as char* 
fearers of the Zingara as well as to fulfil 
their other engagements to Graham & 
Co., and being under some misapprehen¬ 
sion of what their duty was, may have 
exercised no control over their own busi¬ 
ness and loaded whatever Graham & Co., 
put forward, but that is another matter 
and not matter of excuse to them. They 
are in no position to say that as against 
the plaintiffs they were entitled to rely 
on Graham il- Co., sacrificing the plain¬ 
tiffs’ interests to their own desire to be 
supplied with coal. It makes all fche 
difference whether the real effect and 
intention of anything said by Mr. Foster 
to Mr. Oruickshank was “Do you mind 
my putting another purchaser of coal in 
front of you ?” or “as charterers we 
order the Zingara to a loading berth at 
once.” But in all the circumstances I 
feel clear that the latter is not proved, 
and that the plaintiffs were not called 
upon to deal with such a case. 

As regards the first voyage there was 
no shortage of waggons in December 1920. 
As regards the second voyage shortage of 
waggons does not matter since it is clear 
on the correspondence that the defendants 
could have brought coal in time from 
Messrs. Sircar and in any case it is not 
proved that the shortage was sudden or 
that in spite of it coal could not have 
been had at the dock from persons with 
a wider or a different area of supply. 

Learned counsel for the defendants, 
citing the Carlton case (5), threw out a 
suggestion in the course of his argument 
that it is not the duty of the charterer to 
point out a berth which is at the moment 
vacant but only bo point out one that 
will be ready in a reasonable time and 
that the defendants cannot be liable to 
pay for detention of the vessel as from 
4fch December 1920 or 8th March 1921. 
In my judgment, however, the facts of this 
case and the terms in which this charter 
party makes provision as to lay-days, 
require that time be computed against 
the defendants as from the 4th Decem¬ 
ber 1920 and the 8th March 1921 res¬ 
pectively. 

In my opinion the appeal should be 
allowed with costs here and before the 
learned Judge and the case must be sent 
back with a declaration of the liability 
of the defendants in order that the 


amount to be recovered by the plaintiffs> 
may be assessed. 

It being stated that the parties havo 
agreed that the costs before the learned 
Judge should include the costs of three 
counsels we make an order accordingly. 

As regards the costs of this appeal we- 
understand that there was an agreement, 
contained in the letter of Messrs. Morgan 
and Go., dated the 18bh of November 
1926, and our order for costs,of this appeal 
will be in accordance with the agreed 
terms. 

C. C. Ghose, J. —(After setting out 
the facts and evidence his Lordship pro¬ 
ceeded.) On behalf of the appellants it has- 
been argued before us that there is an ab¬ 
solute obligation on the charterers, under 
a charter party as in the present case, to 
have a cargo ready for being loaded 
into the vessel on the expiration of 24 
hours’ notice of her arrival in port at 
the place of loading and that if there is 
a failure on the part of the charterers 
and delay results therefrom, they are 
liable for damages for detention, the 
contention being that the case is really 
covered by the judgment of the Privy 
Council in the case of Samuel Crawford. 
Hogarth v. Cory Brothers & Co., Ltd, (6) 
delivered on the 26th July 1926, and by 
the judgments in the cases of Ardai^ 
Steamship Co., Ltd, v. Andrew Weir 
& Co. (2) ; Grant v. Coverdale (7) and 
Bunge Y Born Co. y. H. A. Brightman 
& Co. (3). The appellants contend that 
as the defendant firm had no cargo ready 
they were not in a position to get the 
vessel into the coal dock and to get her 
berthed in proper time. In the second 
place, it is argued that notwithstanding 
Messrs. Graham and Oompany’s letters of 
the 14th January 1921 and 28bh March 
1921, wherein they said that the lay-days 
were to commence from the 13th January 
1921 as regards the first voyage, and the 
27th March 1921 as regards the second 
voyage, the defendant firm, who had in 
fact no cargo ready for being loaded 
into the vessel when she arrived in porir 
and was entered in the Customs House, 
cannot be heard to say that the lay-days 
did not run from the expiration of 24 
hours after notice of arrival of the vessel 

(6; A. I. B, 1926 P. 0. 121=54 Oal. 84=^ 

I, 4.230 (P. 0.). 

(7) 11884] 9 A. 0. 470=53 L. J. Q. B. 462=32 
W. R. 881=61 Ii. T. 472=6 Asp. M. 0, 
353. 
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io port. In the third plaoe it 19 argued 
that the learned Judge was in error in 
admitting in evidence Mr. Foster’s 
account of the conversations referred to 
above anl in allowing the defendant 
drm to contend that in the circumstances 
appearing on the evidence, the charterers 
Wore not liable because the case sought 
to be raised had definitely dis¬ 

allowed on the application for amend¬ 
ment of the written statement and also 
because it was not raised in the issues 
nor put forward till the plaintiffs’ case 
had been closed. It is also argued that 
the plaintiffs would not be affected by 
any knowl dge on the part of Messrs. 
Graham and Company, who were merely 
the agents of th j vessel and not gene'^al 
agents of the plaintiffs, of the matters, 
assuming that they wore true, referred 
to in the evidence of Mr Foster. It is 
further argued that, in any event, such 
evidence was inadmissible under the 
provisions of S. 02 of the Indian Kvidenco 
Act and that, as a matter of fact, even if 
this evidence be received it is inconsis¬ 
tent with the other evidence on record 
and should not have been relied upon. 
Lastly, it is argued that the defendant 
firm’s case is not covered by the excep¬ 
tions in the charter-party and that, in 
the circumstances, the plaintiffs were 
entitled to succeed in their suit. 

On behalf of the respondents it has 
been strenuously contend d before us that 
the charterers had m fact and truth a 
continuous stream of coal at their dis¬ 
posal, but there was fail’ire on the part 
of Messrs. Graham and Company, the 
agents of the vessel, in that the vessel 
was not ready to receive the cargo at the 
place in which cargoes of the agived kind 
are usually loaded until the 13th Janu¬ 
ary 1921 as regards the first voyage and 
until the 27th March 1921 as r -gards 
the second voyage ; in other words, tho 
contention is that it being common 
ground that coal could only have been 
loaded in the coal dock and nowhere else 
it was not enough for thi plaintiffs to 
bring the vo-sel to the port of Calcutta, 
but that it was th.ur duty to bring tho 
vessel to the place where goods of this 
description could bs shipped, namely, tho 
coal dock. In the second place, it is con¬ 
tended that nothing really turned upon 
the defendant firm’s acceptance of the 
Oetioes of arrival of the 22in;jara, because 
^ that it meant was that the ship was 
1927 0/43 


in a fib condition to receive the cargo, 
bub it did not and could not possibly 
mean that the ship had been brought 
into the place where goods of this descrip¬ 
tion could be shipped. In the third 
place, it is argued that, on the evidencL 
on record, there could not bo any doubt 
whatsoever that at all material time.s 
the defendant firm had a cornplote cargo 
ready to be loaded into the Zintara and 
that if obstacles had not been thrown in 
the way of the defendant firm in getting 
the Zingara berthed within a reasonable 
time of her arrival in port neither the 
fa it of a station not being opened in 
time nor the coal wagons containing the- 
defendant firm’s coal not having been 
labelled for tho Zingara could have pre¬ 
vented the Zingara from being loaded in 
terms of iho charter party. Lastly, it is 
coniended that on the evidence on recorn 
it is evident that the parties contem¬ 
plated that tho vessel would bo loaded 
in the shippers’ turn i.e.. turn of the 
people who actually loaded, and that it 
that wa9 so there was no duty on the 
charterers to be ready with thei?’ 
cargo until the vessel was ready to be 
berthed. 

Now in cases ol this description, the 
principles of law applicable are well 
settled and it is unnoc. s-^ary in my opin¬ 
ion to make any detailed reference to the 
cases. The obligation of the parties 
must ho decided by the terms of the 
cliarter party, but there are certain 
geno-al principles governing cases of 
this nab re. It is the ship-owner’s duty 
to bring the ship to the place named in 
the charcei’-party ; and until he has 
dono this th-j sliip is not an arrived sliij - 
and tho lay-days do not commence 
to run. It is the d'-ty of the charterer 
to hav(3 the cargo ready so that it may 
ho p 'b on hoard as soon as the vessel is 
hro ght to tho place named in the 
chartor party. Tho result, therefore, is 
that the ship owner cannot claim dam¬ 
ages for detention or demurrage until lio 
has performed tho obligation incuinbeni; 
on bitn. If the sliipown^-r has performed 
this obligation tlie charte'er is liable if 
the ca’-go is not ready to ho loaded in 
proper time unions he is protected by the 
exceptions in the charter-party. My 
concl’isions on the evidence on record are 
as s'atud bolovv, that the ship, owners in 
this ra«e did perform their obligation 
but that the chartorers did not perforn; 
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their obligation in that they did not sup* 
ply the cargo in proper time in terms of 
the charter-party. 

In my view there is absolutely no 
substance whatsoever in the contention 
raised on behiH of the respondents that 
the Zinga^a could not be treated as an 
arrived ship because she had not been 
brought into the place where goods of 
this dejcripnon could be shipped. Now 
in the first place, the charterers did nob 
indicate the dock, place or wharf where 
the loading was to begin. The Zingara 
arrived in port on the 3rd December 1920 
and was waiting at the mooring buoys in 
the stream and notice of readiness to load 
which was given by Messrs. Graham and 
Go. was accepted by the charterers. That 
being so and having regard to the Port 
regulations, the ship-owners had done, in 
my opinion, all that was needful under 
the terms of the charter-party. 

It appears from the evidence of 
Mr. Pyster that some time before a stea¬ 
mer actually arrives in port a provisional 
berthing list with probable dates thereon 
is male out in the ofiice of the Port 
Commissioners and that the controlling 
factor which enables a vessel to come 
into the coal docks and get into a borth 
therein is that there must he at least 600 
to 1000 tons of coal intended for 
the vessel either at the coal docks or on 
wagons and that tha rest of the cargo 
to be loaded is waiting to como down. 
In ths case of the Zingira (first voyage) 
the first lot of coal intended for her did 
nob arrive at the docks till the 3Ist 
December 1920, but it is said that the 
defendant firm bad a continuous stream 
of coal at their disposal from the 4th 
December 1920 to the 22nd January 
1921. By this is meant that the defen¬ 
dant firm were supplying coal to four 
vessels of which the agents were Messrs. 
Graham and Ge. and that it would 
have bean quite easy for the defendant 
firm to commence loading the Zingara 
from the 4th December 1920 if they had 
been allowed to do so. The actual dates 
of loading of the four vessels referred to 
above appear on page 28 of the paper 
book. It may be true in one sense that 
the defendant firm had a certain amount 
of coal at their disposal on the material 
dates; but it does not appear to be at all 
clear on the evidence that if the defen¬ 
dant firm had insisted on the Zingara 
being loaded in proper time in terms of 
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the charter-party they would not have 
succeeded in getting her berthed in the 
coal dock within a reasonable tims of her 
arrival in port. I think if the defendant 
firm ware minded to load the Zingara 
immediately on her arrival they would 
have met with no obstruction at 
the bands of the Port authorities. I am. 
not unmindful of the evidence of Mr, 
Poster in this connexion. In my view 
this evidence should not have been re¬ 
ceived at all by the learned Judge. If it 
was the defendant firm’s contention that 
they as charterers were not going to be 
made liable for delay owing to the Zin¬ 
gara being made to take her turn as 
directed by Messrs. Graham and Go. 
there was nothing whatsoever to prevent 
the defendant firm saying so in the 
charter-party itself. In passing, it must 
be observed that there was no short¬ 
age of wagons in December 1920. The case 
sought to be set up at the trial was, in 
my opinion, inconsistent with the cor¬ 
respondence produced at the hearing and 
with the known and wall-understood 
state of things obtaining at the docks 
at the miberial times. The position, 
therefore, in my opinion is, on the evi- 
donce, that if ths dafendant firm had. 
exerted therasslvea they could have easily 
got th ) Zingara barbhad within a reason¬ 
able time after her arrival in port. It 
was the duty of the charterers to’ap¬ 
proach the dock authorities and get an 
allotment of a berth. They did not do so 
in proper time in terms of the contract 
between the parties. 

As their Lordships of the Judicial 
Committee observed in the Bztvn Ardros- 
san case, 

If a ship is prevented from getting into a 
loading b^rbh owing to an obstaole created by 
the oharterer or owing to a default of the char¬ 
terer in perferming hia duty, then it ia weil- 
established that the ship-owner has done all 
that is needful to bring the ship to the loading 
place and that the charterer must pay for the 
subeeguent delay. 

I do not read the acceptance by the 
defendant firm of the notice of arrival in 
the way in which it was sought to be* 
contended on behalf of the respondents 

nor can 1 deduce from the evi¬ 
dence that it was any part of the duty 
of Messrs. Graham and Go., the ngents of 
the vessel, to get allotment of a berth. 
Id the Bxron Ardros'i'in case it is laid 
down by their Lordships of the Judicial 
Committee that the people who provide 
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cargo as charterers are the people who 
are responsible for getting allotment of 
the berth in the coal dock. I do not 
think it is made out on the evidence that 
the agents of the vessel regulated the 
turn of the vessel in the berth or that 
the plaintiffs knew that the Zingara 
would have to take her turn in the order 
in which the defendant firm were load* 
ing the four vessels referred to on page 
28 of the paper-book. In this connexion 
I may observe I am satisfied on the evi¬ 
dence that there was, in fact, no conges¬ 
tion in the port on the material dates be¬ 
cause it is clear that certain other stea¬ 
mers were able to get away after loading 
within a reasonable time of the dates of 
their arrival. 

As I understood the argument on be¬ 
half of the respondents, so far as the first 
voyage of the Zingava was concerned, no 
attempt was made to bring the case with 
in the ambit of the exceptions mentioned 
in the charter-party. In my opinion, 
the defendant firm have failed to meet 
the plaintiffs’ case as I’egards the first 
voyage of the Zingara ; the case is in my 
opinion concluded by the judgments in 
the cases referred to above. 

As regards the second voyage of the 
Zingara, learned counsel on behalf of the 
respondents definitely stated that he did 
not rely on tho exceptions. As stated 
above, theZingara (second voyagO arrived 
in port on tiie 7tli March l'>2l. and on 
that very day notice of readiness to load 
was given by Messrs. Graham and Co. to 
tlie defendant linn. Tho defondant linn 
opened a station for lier on tho 8th 
March 1021. On the Otli March the 
defendant firm informed tho Collector of 
Customs that they wore unable to seenro 
wagons at their collieries for dosp.itcli of 
coal bo blio docks on account of the 
Zingara and they therefore rcMpinsted 
that their autliori/.ation for coal miglib 
be cancelled. 

It appears that tho defendant firm had 
entered into an arrangement on the 9th 
March 1921 with Messrs. N.C. Sircar it 
Sons for supply of coal to the Zingara. On 
the 10th March 1921 Messrs. N.O. Sircar 
& Sons obtained an authorization from 
the Collector of Customs, Calcutta, for 
6000 tons of coal for the S S. "Zingara." 
Messrs. Sircar & Sons had collieries, near 
more than one railway and it was thought 
that they would be in a position to supply 
tbeoargoquickly. Asa matter of fact, how¬ 


ever, the Zingara did nob commence load¬ 
ing till the 27th March 1921. It is said 
that the delay was caused by the rail¬ 
ways not supplying wagons to Messrs, 
Sircar and Sons’ collieries. The wagon 
shortage, if any, was not relied upon at 
tho hearing before us ; the contention 
was that the Zingara was loaded in her 
proper turn as regards the second voyage. 
The considerations which have influenced 
me in coming to the conclusion that the 
defendant firm had failed in their duty 
to provide cargo for the Zingara as re¬ 
gards her first voyage in proper time in 
terms of the charter-party apply equally 
to the second voyage. 

I do nob think that the plaintiffs are 
estopped from claiming damages for de¬ 
tention of the vessel because of the fact 
that the agents of the vessel had written 
on the 14th January and 28th March 
1921 the letters referred to above relating 
to the running of lay-days. I think that 
the second contention put forward on 
behalf of the appellants noticedin a pre¬ 
vious part of this judgment is sound and 
that no estoppel really arises. 

The result, therefore, is that, in my 
judgment, the plaintiffs are entitled to 
claim damages for detention of the vessel 
from tl)o 4th December 1920 and tho 8th 
March 1920, 

For tbo'^e reasons I agree with the 
learned Chief .Justice in the order which 
he proposes to make. 

(j.p. Appeal allowed, 
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MlJKICU.TI, J. 

Mail}!/ fid —Decree-holder 

r<;titioncr. 

V. 

Sa^' Jdtusan Adhiknri and an<'the> 
Jwdgnicnt*debtor-;— Ojiposi t e Parties. 

Civil Rule No. 1109 of 1925, Decided 
on ficli February 1920, from an order of 
1st Court Munsif. ^Midnapur, D/- 25th 
August 1925. 

Civd r. C., 0. 21 , nr. too. SR nnd C,:i—Claim 

under B. 5H(lhfnit^cd—Suit under B. C3 not 
filed—ApiiUcallon by transferee of claimant 
under B. 100 was held competent. 

If the claiinrvnt under R. 100 in possfcv 

Bion tbo\igh without a good titlo or even as a 
trespasser but on his own account or on account 
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■'f some person other than the iuigment-debtoc 
me is entitled to succeed under R. 101. 

[P 310. C 2] 

Sn,tinclra Nath Boy Choiidkiiry —for 
Pefcifeioaer. 

S. C. Maity ivud Apurha Charaii Mil' 
,herji —for Opposite Party. 

Judgment. —The petitioner had a 
decree for money against one Rajendra 
Na'ih Adhikari and in execution thereof 
attached certain properties. Upon that 
one Nani Bala Debya, widow of a de- 
-ceased brother of the judgment-debtor, 
filed an application under O. 21, R. 58, 
claiming a l/5bh share in tho attached 
properties, and it is said that tho ap¬ 
plication was dismissed for default on 
■tho 25th April 19J2. The properties 
were put up to sale and were purchased 

tho petitioner. Tho sale was con¬ 
firmed on tho 25th April 1922, and pos¬ 
session was delivered to the petitioner 
on the 28th April 1925. On the 21st 
!May 1925, tho opposite party Sashi Bhu- 
•san Adliikari alleged to be tho son-in-law 
of Nani Bala applied under 0. 21, R. 100, 
Civil P.C., alleging that ho had pur¬ 
chased Nani Bala’s l/5th share in execu¬ 
tion of a decree against Nani Bala and 
was in possession of that share. 

The claim preferred by Sashi Bhusan 
Adhikari has b^cn allowed by the learned 
AXunsif. Against tliis order the present 
Rule has been issued at tho instance of 
the decroc-holdor auction-purchaser. 
The petitioner contends that Nani 
Bala not having instituted a suit under 
O. 21, R. 63, after tho dismissal of her 
claim, the order passed against her is 
conclusive, that it is equally conclusive 
against Sashi Bhusan who has purchased 
her interest and that Sashi Bhusan 
therefore acquired nothing by his pur¬ 
chase and if he is in possession, he is in 
possession as a trespasser and is not en¬ 
titled to succeed in an application under 

O. 21.R. 100, Civil P. C: 

The learned M msif has found that the 
purchase by Sashi Bhusan was bona fide. 
That bein g so, Sashi Bhusan was in posses- 
tsion on his own account, and if he bad 
been dispossessed, as it has been found by 
the learned Munsif that ho has been, he 
clearly comes under O. 21, R. lOl, Civil 

P, C. The order of d ismissal is, no 
doubt, conclusive against Nani Bala but 
whether for that reason Sashi Bhusan 
has acquired a good title or not is nob a 
question which need bo gone into in 
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these proceedings. If the claimant was 
m possession though without a good title 
or even as a trespasser but on. his own 
account or on account of some person 
other than the judgment-debtor be is en¬ 
titled to succeed under 0.21, R. 101, 
Civil P. C.: [Sharoda Moyee Ghowdhrani 
V. Nahin Chunder Choiidhry (l) and 
Kcdar Nath Bag v. Saday Chandra 
Nandi (2).] 

In my opinion the order passed by the 
learned Munsif is right and the Rule 
should accordingly be discharged with 
costs. Hearing-fee two gold mohurs. 

Bale discharged* 

(1) 11 W. R. 255=2 B. L. R. A. C. 333. 

(2) [1,U] 19 C. L. J. 13=22 I. C. 707. 
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Pravat Chandra Giri —Petitioner. 

V. 

Anuilya Chandra Dahaduri and 
others —Opposite Party. 

Civil Revision Application No 991 of 
1926, Decided on 20th December 1926, 
from the order of the Ist Munsif, 
Chinsurah, D/- 4th March 1926, 

(a) CiwiZ P.. C., O, 1, B, 10 (l)—To apply 
sub'R. (1) it must be shown that there was mis* 
take and that addition or substitution of new 
plaintiffs is necessarp-^Addition or substitution 
of plaintiff should not be made without consent 
of existing plaintiffs. 

To bring a case within sub*R. (1) of R. 10 it 
must b© shown first that the action was com* 
meoced in tho name of the original plaintifi 
by mistake and, second that the substitution or 
addicioa is necessary for tho determination of 
the real matter in dispute. 

Further, as a general rule a plaintiff cannot 
be adied without the consent of the existing 
plaintiffs and such consent would bo all the 
more necessary in the case of a substitution. 

[P 342, 0 1, 2] 

P- c., 0 . 1 , B. 10 ( 2 )^Ilenesuit^ 

Addition should not be made so as to convert the 
suit into one of title. 

A third party ought not to be made a party to 
a suit for rent so as to convert a simple suit for 
^**•^*1® of rent into one for the determination of 
the title to the property in resneot of which the 
rent is claimed: 8 Cal. 238, Fo/f. [P34Q, C23 

Brojolal ChaTcravarty, Asita Banjan 
Ghosh and Balit Mohan Sanyal —for 
Petitioner. 

Dioarka Nath ChaJeravarti, Girija 
Prasanna Sanyal and Jatindra Nath 
Sanyal —for Opposite Party. 


Pravat Chandra v. Amulta Chandra 
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Mukerji, J.— The peUfcioner in this 
Rule instituted a suit for rent in the 
first Court of the Mnnsif at Hooghly. 
The suit was for recovery of the rent for 
the years 1329 to 1332. It was alleged 
on behalf of the petitioner that he bad a 
Patni Talnq in Monza Jagannathp’ir and 
that defendants in the suit were tenants 
Tinder him. The tenants appeared and 
■filed a written statement alleging 
amongst other things that the plaintiff 
was not entitled to a decree for i*ent as 
Houza Jagannathpiir was in the posses¬ 
sion of the Receiver who had been 
appointed in respect of what is known as 
the Tarakeswav estate and that they 
had already paid the rents which were 
•dne from them to the said Receiver. 
These allegatio's of the defendants w^ve 
supported by the Receiver who made an 
application to the Munsif on the 14th 
August 1926 praying to lie added as a 
party to the suit. The Munsif rejected 
this application by an order dated the 
16th August 1926, and in the said order 
it appears to have suggested that the 
Receiver might, if so advised, come in 
and prosecute the suit as the sole 
'plaintiff therein. Tliereafber on the 
■22nd Aiignst 1926 the Receiver appa¬ 
rently acting on the suggestion aforosa'd 
made an appli- ation bo the Court and 
the same was granted by an order pa-'sed 
on the I3fch Septemher 1926. By this 
order the Mun-if directed tliat the 
Receiver should bo made the sole plaintiff 
in the suit in the place of th^i original 
plaintiff, namely, the petitioner and that 
the Receiver should be allowed to pro¬ 
secute the same. It is the validity of the 
order which has besn questioned before 
us in this Rule which the petitioner has 
obtained. 

An objection in the nature of a orelimi* 
nary objection has been taken before us 
though at the conclusion of the hearing 
of this Rule, on behalf of the tenants 
opposite party. It is substantially to the 
effect that the order that has been passed 
by the Munsif is one which comes within 
the purview of O. 1, R 10 of the Code of 
Civil Procedure and it has the effect of 
finally adjudicating upon the rights of 
the plaintiff and that, therefore, it sho "Id 
bs^-treated as a decree within the mean* 
ing of S. 2 of the Code of Civil Proced'ire 
and oonseq-'ently an appeal would lie 
from this order. In support of this posi* 
lion reUanoe has been placed upon a 


decision of the Patra High Court in the 
case of Bav-ji Pnjidey Alaf Khan (1) 
and the ca'=e of Rama liao v The Raja 
of Pitlnpur (2). In the former of these 
two ca'-es in a suit for partition, on the 
application of the i>iaintiff in that si it, 
certain defendants were dismissed from 
the suit and the suit as against these 
defendants was dismissed and it was held 
that the order dremissing the said defen¬ 
dants from the suit amounted to an 
adjudication of their rights in that suit 
against tht-m and, therefore, it amounted 
to a decree. In the second of the afore¬ 
said cases an order striking O'fc a defen¬ 
dant from the array of the parties therein 
as an unnfcessaa’y party and dismissing 
the S’ it as asaiiist him was held to 
amount in effect to a decree. 

The reports of these two cases show 
that there was an adjudication on the 
qutsbion of the rights of the persons who 
were stru ck out from the suit and in 
that respect there is some di-'tinction as 
between those cases on the one hand and 
the case before us on the o^her but I am 
nob of ojrinion that, oven if the two cases 
to which I have referred be considered 
as not being disting'-ishahlo from the 
present odh and even if it be conceded 
that the plaintiff could have waited till 
a proper decree was passed in the suit as 
against him and co-ild then have pre¬ 
ferred an appeal that the present appli¬ 
cation before us in so far us it purports 
to be under S. 115 of the Code of Civil 
Proceluro is not maintainable. The posi* 
tion seems to be that no appeal in point 
of fact has been preferred to any Court 
against the decision passed by the learned 
M 'nsif, assuming for a moment that that 
decision may bo regarded as amounting 
to a decree as against the plaintiff and 
that the appeal lay from it. I arn clearly 
of opinion that this Co"rt has jurisdic¬ 
tion in the present case by reason of the 
])rovision of S. 115 of the Cod© to 
deal with the matter and now tliat the 
records are before us, tliere is no reason 
why we sliould not deal with it. The 
preliminary objection, therefore, in my 
opinion, must be overruled. 

Turning now to the merits of the case, 
two contentions have been urged before 

us in support of this R’'le. The first one 
is to the effect that the l'=‘arned Mnnsif 

A I. R. 192o Pat. 121=3 Pat. 859. 

(2) fl91B] 42 Mad. 219=36 M. L. J. 169=49 

I. C. 835=9 L, W. 329. 
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has no jurisdiction to pass the order that 
is complained of in this Rule and the 
second one is to the effect that in point 
of fact the Receiver was not appointed 
in respect of the petitioner’s interest in 
the Mouza Jagannathpur. As regards 
the second contention reference has been 
made to the schedule appended to the 
plaint in the suit in which the Receiver 
was appointed and from which it appears 
that the rent free debubtur lands in 
Mouza Jagannathpur wore the properties, 
amongst others, that formed the subject 
matter of that suit. As against that, 
reliance has been placed on behalf of the 
opposite party upon the order appointing 
the Receiver. It is not possible upon 
the materials that are before us to pro¬ 
nounce a definite opinion on the quesUon 
as to whether the R^eiver was or was 
not appointed in respect of the putni 
interest in Mouza Jagannathpur which 
the plaintiff claims to be entitled to and 
on the strength of which interest he 
has instituted the present suit. But it 
does nob appear to me to be necessary 
for the purposes of the present Rule to 
go into this question further and to 
attempt to arrive at a decision on it 
because I am of opinion that the order 
that has been passed by the Munsif in 
this case and which is now complained of 
in the present Rule is one which cannot 
be supported upon any ground and is one 
of which the learned Munsif had no 
jurisdiction whatsoever to pass. As I 
have already stated the tenants opposite 
parties relied upon the provisions of O. 1 

R* 10 of the Code for justifying the said 
order. 

I may mention here that the learned 
vakil who has appeared on behalf of the 
Receiver has frankly conceded that the 
order cannot ho justified by reference to 
any provision of the law. O. 1, R. 10 
corresponds to 0. 16, Rr. 2, 11 and 39 of 
the Knglish Rules of the Supreme Court 
of 1883. To bring a case within sub-R. 1 
of R. 10 it must be shown first that the 
action was commenced in the namo 6f 
the original plaintiff by mistake and, 
second, that the substitution or addition 
is necessary for the determination of the 
ireal matter in dispute. This clearly is 
nob a case in which it can bo said that 
there was a bona fide mistake on the part 
of the original plaintiff in having insti¬ 
tuted a suit on his own behalf. The 
sub-rule, therefore, clearly has no appli- 
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cation to the present case. It is also 
clear upon the authorities that as a 
general rule a plaintiff cannot be added 
without the coasent of the existing plain¬ 
tiffs : Emdeti v. Carte (3), Pennington v. 
Cayley (4). It is only reasonable to hold 
that such consent would be all the more 
necessary in the case of a substitution. 
The order, therefore, cannot be justified 
by reference to the provisions of 0.1, 
R. 10 of the Code of Civil Procedure and 
must accordingly be set aside. The 
question then arises as to whether we 
should now pass an order upon the appli* 
cation of the Receiver that was filed on 
the 14th August 1926 praying to be added 
as a party to the suit and allow him to 
be added as a co-defendant. The pro¬ 
priety of passing an order to that effect 
has been pressed before us very forcibly 
by the learned vakil appearing on behalf 
of the Receiver and our attention has 
been drawn to an order which appears to 
have been passed by the District Judge 
upon the application of some persons, 
whether the present defendants were 
amongst them or not does not very clearly 
appear, by which order the learned 
District Judge directed the rents in 
respect of Monza Jagannathpur to be 
paid to the Receiver. We have carefully 
considered the circumstances but we are 
clearly of the opinion that it wot^ld not 
be right to allow the Receiver to come in 
and be adduced as a party defendant in 
the suit and then raise questions of title 
which ordinarily should be considered 
as foreign to a simple suit for rent. As 
has been laid down by this Court in the 
well known case of Lodai Mollah v. 
Rally Dass Roy (5) a third party ought 
not to be made a party to a suit for rent 
so as to convert a simple suit for arrears 
of rent into one for the determination 
of the title to the property in respect of 
which the rent is claimed. It is clear to 
us that any defence which the Receiver 
would have been competent to take if he 
were made a co-defendant in the suit 
would be open to the tenant-defendants 
to take and it goes without saying that 
it will be for the plaintiff to prove his 
title to recover the rent which was 
claimed in the suit, before be can get a 
decree therefor. 

^1) [ISPl] 17 Ch. D. 763=51 L. J. Ch. 

L. T, G36. 

(4) ri912J 2 Ch. 236=105 L. T. 591. 

(o) [1881] 8 Cal. 238=10 G. L. R. 581.- 


7 Asbafali Saital V. Nasitb Sarkab Calcutta 343 


?or these reasons we are of opinion 
that there are no grounds whatsoever 
which would justify us in allowing the 
Eeoeiver to come in as a oo-defeadant in 
the present suit and we, therefore, refuse 
to pass any further order on the Receiver’s 
application of the 4th of August 1926 
which was rejected by the Munsif on the 
lObh August 1926. For the foregoing 
reasons we are of opinion that the R ile 
should be made absolute and we order 
accordingly. We direct that the name 
of the Receiver Amulya Chandra Bhaduri 
which-has been inserted in the plaint as 
the sole plaiotl^ should be struck out 
and the name of the original plaintiff 
Pravat Chandra Giri should be restored 
as such. 

Wa decline to make any order as to 
costs in this Rule. 

Graham, J.—I agree, 

O.B, Ride mxde absolute. 
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BcrEii\WAaoY and G\mm[\de, JT. 

Aira/.di Siiy^l —Ccmplainanb, 

V. 

Nastir Sarkar and —Accused. 

Oritniaal Rjf jrenc 3 No. 225 of 1926, 
Dcjidel 01 2lsfc Djoembor 1926. male 
by the S J., Paridpuc. 

(a) Crlmtnil P. C., Si. 217 a»ii 1L7 ( 2 ) — 
AppUcabtlUy. 

83obi'>a2l7 is nit applicible to p'o:e3diag3 
under 8. 117 (2). [P 313, C 2] 

{b) Criminal P. C., Si. 107, 117 (1) and 119— 
MigislraU proceeding under S. 117 (1)—Cow* 
plaimnt ani wltnenet abieni^Discharge under 
8, 119 it proper—Criminal P. C„ S, 119. 

Where in prooesdiags under S. 107 the Migie* 
trate proieaia to enqiuire into thi truth of tha 
inforonition under S. 1L7 (1) bat the omoUin* 
ant 4ad ptoseoucioD wita)389s.are found absent, 
it le proper for the M kgidtrnce to piss a-i order 
under 8.119 discharging the person proceeded 
against. CP313, C2] 

8. 0. Talukdjt —for Opposite Party. 

Juigment.—This is a reference under 
S. 433, 0 dminal P. 0., by the Sessions 
Judge of Faridporo recommending that 
the order of the Deputy Magistrate of 
Madaripur, diaohargiog the accused 
Under B. 119, Criminal P. 0., in proceed* 
ingt under 3.107, Criminal P. 0., may 
bo tat aside. It appears that on the re* 
port of one Asrafali Baiyal, Ghowkidar 
of Ifarabania. proctaiiags were abartad 


against the Opposite Party uuder S. 107 
Criminal P. 0., for obstructing a halofc. 
The case was adjourned from time to 
time till the lObh July 1926 when the 
following order was recorded by the 
Magistrate: 

The petitioner is absent and no P. Ws. are pro- 
B 0 it. There is also no petition oi behalf of the 
prosecution. Accused persons are therefore dis¬ 
charged under S. 119, Criminal P. C. 

Against this order the Sessions Judge 
of Faridporo was moved and the learned 
Judfehas made the present reference 
on the ground that S. 119 has no ap¬ 
plication to the facts of this case and 
that the order passed by the Magistrate 
was without jurisdiction and should 
therefore be set a^ide. In the explana¬ 
tion the trying Magistrate stated that 
he acted according to the procedure laid 
down in summons cases as provided for 
by S. 117, Criminal P. C., and he dis¬ 
charged or acquitted the accused under 
B. 217, Criminal P. 0. We think that 
the view of law taken by the trying 
Magistrate is not correct, for, under 
S. 117 (2) the mode of trial is men- 
tione.l as that to l>3 followed in sum- 
mens ca^es. B. 217 is not applicable to 
a case like tlio present inasmuch as no 
sumuDnswas issued in the case and 
tliere is no a3cused in the caso. as has 
been held in several decisions of this 
Court: see the case of Q'leen'Empress v- 
Imam Mondil (1). VVhat the Magis¬ 
trate is required to do under B. 117 (1)' 
Criminal P. C., is to proceed to enquire 
into the truth of the information uponi 
wliich action has been taken. In the 
present case we may suppose that the 
Magistrate proceeds to enquire into the 
truth of tho information and no evidence 
having been produced before him he 
holds under S. 119, Criminal P. C., that 
it is not proved that the person in res¬ 
pect of whom enquiry is made should 
execute a bond. This is a procedure 
which the Migistrafcs ii entitled to fol¬ 
low in tlie absence of any evidence on 
behalf of the complainant or tho peti¬ 
tioner in the case- 

According to the view taken by the 
Sessions Jud*e the accusoi has no remedy 
if the complainant does not choose to 
appear before the Co irt to substantiate 
his allegation nor has the Magistrate 
any power to discharge the aocused 
under these circumstances. We are 
t herefo-e of opinion that the order 

(U [1909] 27 Oal. C62. 
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passed by the trying Magistrate dis- 
ebargiog the accu-ed was ae order which 
could be properly passed under S. 119, 
Griminal P. J. Accordingly we reject 
the Reference. 

G,B. Reference rejected. 
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Duval and Hitter, JJ. 

Pramatha Nath Mallia —Defendant 
No. 1—Appellant. 

V. 

Radha Rishore Mukherjee and others — 
Plaintiffs—Rjspendents. 

Appeal No. 1633 of 1924, Decided on 
24th November 1926, from the decree of 
the Dist. J., Bankura, D/* 22nd March 
1924. 

Possession-Suit for—Title foimd with plain- 
tiff —Possession follows title. 

Where title is fouad with the plaintiff iu a 
suit for possessio i and the evidence of posstssioa 
is equally balanced, possession must ba presumed 
to lollow the title. (p. 344 , c. 2 ] 

Radha Binode Pal, Amidlua Charan 
Sen and Syamadas Bhattacharjee—ior 

Appellant. 

Mritynjoy Ghattcrjee and Nirnial 
Chandra iJhakravarti —for Respondents. 

Mitter, J— This appeal is on behalf 
of the defendant and arises out of a suit 
commenced by the plaintiff’s for decla¬ 
ration of title and contirmation of pos¬ 
session in 15 bighas 8 kattas 9 chataks of 
land. There is also an alternative prayer 
for recovery of possession. There was 
also an allegation in the plaint that the 
plaintiffs had acquired title by adverse 
possession. But the defence of the defen¬ 
dant was that the plaintiffs had no title 
to the property as it did not form part of 
village Luchibad but it formed part of 
his mo^za village Mukundapore, 

The Court of first instance decreed 
against the defendant on the question of 
title and dismissed the plaintiffs’ suit 
holding that the plaintiffs were not in 
possession of the disputed parcels within 
12 years before the suit. 

On appeal by the plaintiffs to the 
ower appellate Court it came to the con* 


taks of the disputed land appertained ta 
Luchibad and the remaining 4 bighas ap¬ 
pertained to Khiraijuri which belonged 
neither to the plaintiffs nor to che defen¬ 
dant. On the question of possession the- 
Court held that the evidenee of posses¬ 
sion was equally strong on both sides and 
as plaintiffs bad made out their title to 10 
bighas 8 kattas 12 chataks out of the dis- 
pu ed land the plaintiffs must be deemed 
to be in possession of the same. It is[ 
well-established that where title is foundi 
with the plaintiff and the evidence of' 
possession is equally balanced, possesssionl 
must be presumed to follow; that is what 
the S ibordinate efudge really means al¬ 
though his finding on this point is nob 
quite happily expressed. 

It has been contended before us that a 
presumption on the question of possession 
should ba raised in favour of the defen¬ 
dants on account of the entry in the 
Record of Rights as also by reason of an 
order made under the Survey Act of 1875 
and the case of Bisseswari Koer v. Ram 
Protab Singh (l) has been cited in sup¬ 
port of that contention. The case is 
obviously distinguishable for in the case 
of Bisseswari Koer v. Ram Protab Singh 
( 1 ) there was no prayer in the alternative 
for recovery of possession. 

In these circumstances we think that 
the findings of fact Arrived at by the 
lower Court conclude this second ap* 
peal and this appeal is dismissed with' 
costs. 

- There is a cross-objection which is not. 
pressed. It is also dismissed. 

Daval, J. —I agree. 

Appeal dismissed.. 


(1) U909JUO.W.N. 366=4 1.0. 547~ 
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. Deb$ndra Nath Bagchi and others — 
Plaintiffs—Appellants. 

V. 

Surendra Nath Sar —Defendant—Res¬ 
pondent. 

Appeal No. 36 of 1926, Decided on 19th 
January 1927, from the judgment of 
Chotzner, J., D/- 21at December 1925. 

(<t) Evidence Act, S. 36—Survey maps pre¬ 
pared under Calcutta Survey Act are admissible 
as ei^dence of possession {C.C. Qhose,J.) — Sur¬ 
vey mapis admissible evidence of state of things 
at the time it was made. 

Maps prepared under the Calcutta Surrey Act 
are admissible as eridence of possession. 

[P 346 0 2] 

O. C. Ohose, J, —A surrey map is not direct eri- 
deuce of title, but a surrey map is direct evi¬ 
dence of possession at a particular time, namely, 
the time at which the surrey was made. In 
each case the Oouit has gob to decide whether 
the eridence of possession is sufficient to raise a 
reasonable presumptien of title. A surrey map is 
an official document prepared by competent per¬ 
sons and with such publicity and notice to per¬ 
sons Interested as to be admissible and raluable 
eridence of the state of things at the time they 
were made* [P 349 G-2; P 350 G l] 

(6) Easement—Interference with ancient lights 
—Interference with convenience and comfort of 
dominant premises must be proved—Llmilatiwi 
Act, S. 26. 

Ttanhln, C. J .—Where there has been an in¬ 
terference with ancient lights, the law refuses an 
aotion unless there has been a real interference 
with coarenience or comfort of the dominant 
premises as regards their nature and eituation 
Colls r. Home and Colonial Stores Ltd, (1004) A. 
0, 179, Foil; Kine r. Jolly, (1907) 1 Ch, 480, 
Empl. [P 348 C 1) 

P. C. Mitter, 0, C, Biswas and J. N, 
Sen —for Appellants. 

S. 0, Bose and Hazra —for Respon¬ 
dents. 

Rankin, C. J.— In this case the plain¬ 
tiffs are the owners of certain premises 
known as No. 43. Bagh Bazar Street in 
the town of Calcutta and the defendant 
is the owner of the neighbouring premises 
on the west which is No. 42 of the same 
street. The street is *on the north of 
both the premises, and No. 42 is on the 
west of No. 43. Bebwe3n the two prem- 
iies ' is a wall, a more particular des- 
oriptioD of which will become necessary 
Id oonnexlon with certain points in the 
DIM. The plaintiffs sue for a deolara- 
tk^ that that wall is a boundary wall be- 
IteglBg to them. They complain that on 
ibt 17th of Oetober 1921 the defendant 

1937 0/44 



raised this wall flush against the western 
wall of the plaintiffs’ premises to a 
height which may be roughly described 
as the top of the ’second storey. They 
say, first, that the wall belongs to the 
plaintiffs, and, secondly, that if that 
be not so, the windows and openings 
to the west of the plaintiffs’ building are 
windows and openings to which the.plain- 
tiffs have prescriptive rights of light and 
air, and they ask for a mandatory injunc¬ 
tion to compel the defendant to pull 
down this wall on the ground that it 
interfei'es with their ancient light. They 
ask also by their plaint for damages in 
respect of the interference with their 
rights to light and air, and in the plaint 
there is mention of an interference by 
the defendant with a certain brick-seat 
at the northernmost 'end of the wall 
where it adjoins the street. They make 
complaint also that in raising the wall 
the defendant has interfered with and 
committed trespass upon certain oornices^ 
which are on the western wall of their 
house. 

The first question is, whether or not 
this wall belongs to the plaintiffs ; and 
the learned Judge after a careful exami¬ 
nation of the documents and on the 
evidence has come to the conclusion that 
the plaintiffs' case on that question must 
fail. I agree entirely with the conclu¬ 
sion at which the learned Judge has 
arrived. The documents of title which 
bear upon the matter seem to be these : 
There is a document, dated the 15th of 
November 1878, which has not been pro* 
duced, but it is really the root of the 
plaintiffs title. It is a conveyance from 
one Iswar Chandra Sadhukhan to Hari 
Narayan Mandal. 

The first document produced by the 
plaintiffs is a document, dated the 30th 
of September 1880, whereby Mandal sold 
to the plaintiffs’ mother. In that Ben¬ 
gali conveyance the premises are described 
as “land and brick-built wall thereon,” 
and again as “the said land and tiled 
hut inclusive of brick-built wall, etc.;” 
and the plaintiffs’case is that the wall 
now in dispute is an old wall and is the 
wall that is referred to in that convey¬ 
ance. There is in the conveyance itself 
nothing to show whereabouts that wall is 
on the plaintiffs* property. It may be 
on the western side, on the southern side, 
or anywhere else. It is true that the 
property which bounds the plaintiffs' 


w 
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property on the weat is described as 
“vacant land of late Isliwar Gbandra 
Sadbukhan.” 

The defendant’s title is made out in 
this way : at some date before 1879 there 
was a conveyance by Srimati Nitya Kali 
Debi to Iswar Chandra Sadhukhan. On 
the'2nd of September 1879 Sadhukhan 
appears to have made a deed*of*gift of 
this property to his wife. At those dates 
there was a one*storeyed building upon 
what is now the defendant’s property. 
On the 18th of November 1880 Sadhu- 
khan’s widow after bis death sold to one 
Indra ; and that conveyance is before the 
Court. It recites that the lady has 
“broken down the brick-built ‘structure 
that was over the land and sold away the 
same separately,” and it purports to sell 

«two cotta hs more or less of vacant land with 
the foundation on three sides consisting of two 
bricks ; 

and it gives as the boundary on the 
east "the purchased land of Hari Narayan 
Mandal." On the 9th of September 1918 
Indra sold to the defendant, and very 
soon after the defendant's purchase 
trouble began. Until that time the land 
was really a vacant building site on the 
side of Bagh Bazar Street. The defen¬ 
dant doubtless purchased in order to 
utilize the site by building houses on it 
and after his purchase very quickly the 
present dispute may be said to have 
begun. 

In these circumstances it is for the 
plaintiffs to show as they claim the pro¬ 
perty that their document or their evi¬ 
dence on the matter proves that the wall 
is theirs, and the learned Judge has very 
carefully examined the evidence with res¬ 
pect to this matter. Sir Provash Mitter 
on behalf of the appellants has subjected 
the learned Judge’s judgment to a very 
Careful criticizm There is, I think, a 
good deal of force in the fact to which 
the learned Judge has pointed that no¬ 
where in the documents do we find the 
boundary of the plaintiff’s premises des¬ 
cribed in any way by a reference 
to this wall. It may not be true to say 
if the wall belonged to the plaintiffs, 
that the wall in the Bengali custom 
would be given as a boundary, ‘but one 
would certainly expect that the boundary 
with this clear method of defining it 
would be defined by a reference to the 
wall in some way or another. 


Two plans, Wilkin’s plan of 1887 and 
Smart’s plan of 1909-1910, were pro¬ 
duced in evidence. These undoubtedly 
show that the wall was not in the plain¬ 
tiffs’ possession, and Sir Provash Mitter 
attacked the admissibility of these plans 
for the purpose of proving what the 
boundary was. In my judgment, both of 
them, having been made as we know, 
under the Calcutta Survey Act, were ad¬ 
missible in evidence for the present pur¬ 
pose. Technically they are admissible as 
evidence of possession; but, in a matter 
of this sort, evidence of possession has a 
great value as regards the question of 
title. There is to my mind no validity 
in the contention that all the trouble 
taken to have these surveys made of Cal¬ 
cutta ends in the lame conclusion that 
the surveys are no evidence on the ques¬ 
tion of boundary. 

The case of Jagadindra Nath Boy y. 
Secretary of State (1) shows the contrary. 
The Act under which the maps were 
made shows that it was the business of 
the persons conducting these surveys tb 
demarcate the boundaries. It was not 
the object of the survey to set all the 
owners of properties in Calcutta by the 
ears. It is to be hoped that only in a 
tiny minority of cases would it become 
necessary for the purpose of a survey to 
have an arbitration or other proceedings 
to settle the boundaries. A great 
majority of boundaries would be settled 
in the ordinary way without such con¬ 
tention. To my mind it would be re¬ 
ducing the Acts and the proceedings 
under them to nothing, if it was to be 
held that after all that was done to get 
a carefully prepared plan brought into 
existence by this survey it would not be 
evidence on a question like the one in 
the present suit. I think, therefore, 
that the learned Judge was well entitled 
to rely upon the evidence of those maps. 

There is nowhere, that I can see, in 
any of the other maps in the case any 
evidence that assists the plaintiffs. 
There are other maps as to which the 
utmost that can be said is that they are 
not conclusive or strong against the plain¬ 
tiffs. There is, for example, a map of 
1881 which refers really to the southern 
portion of the building as it at present 
stands. It is noticeable that to the west 
there is no sign on the Municipal sanc- 

(1) [1902] 30 Cal. 291=30 I. A. 44=7 C. W, 
N. 193 (P. C.). 
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tinned plan of 1881 of any openings. In I noW turn to deal with tho case as one 
view of the fact that on other directions of light and air through the various open* 
there are signs of openings, this seems to ings on the plaintiffs’ western wall. A 
be a matter which raises some little infer- consideration of the evidence leads one 


ence against the plaintiffs, even if it be 
true that the only compulsory requii'e- 
ment under the existing Municipal law 
of the town was to provide a plan that 
would show the foundation and the levels 
of the building. 

There is a sanctioned plan of 1894—a 
plan which came into existence for the 
purpose of the newer or northernmost 
part of the building. As to that the 
learned Judge points out that at all 
events no openings are shown on the 
west, but towards the south there are 
two openings which as a matter of fact 
were not constructed. Sir Provash says 
quite correctly that the purpose of that 
plan had reference merely to the new 
construction, and that it did not very 
much matter as to what the representa¬ 
tion was as regards the older wall. It is 
difficult to see, in these circumstances, 
that that sanctioned plan can be taken 
in any way as supporting the plaintiffs' 
case. There may be all sorts of reasons 
which may prevent it being conclusive 
against the plaintiffs' case, but there is 
no benefit in that plan to be drawn by 
the plaintiffs. 


" The learned Judge has commented 
upon the fact that on the western side of 
the disputed wall there are arches which 
appear to have been used at one time 
when the land was covered with tern* 
porary erections as a place where syces 
or other people might conveniently cook 
their food. It is quite clear that at one 
time that wall was serving some purpose 
in connexion with the defendant’s land. 
Sir Provash Hitter points out that ac* 
cording to his case both the plaintiffs and 
the defendant had a common predecessor* 
in*title in Iswar Chandra Sadhukban and 
that it might therefore have been when 
both the properties were in one owner* 
ship that this condition of affairs came 
About. Then, again, it may be that the 
existence of these arches is not conclusive 


Againit the plaintiffs, but it does not 
help them. 

Cor all these reasons, I am of opinion 
ttiAt the finding of fact by the learned 
&dge that tbU particular wall was not 
iwnm to Im a part of the plaintiffs' pro- 
b right and must be affirmed. 



somewhat clearly to the conclusion that 
the only openings which for this purpose 
need be elaborately considered are the 
openings on the western side of the 
western room in front of the plaintiffs’ 
premises, that is to say, in the northern 
or the new portion of the plaintiffs’ prem¬ 
ises. There are other openings to the 
south including a window in the middle 
room, that is to say, in what was the 
most northern room before the new portion 
was erected. But with regard to those 
openings it is not proved that they en¬ 
joyed a passage of light and air from the 
defendant’s property. There is definite 
evidence as regards the middle room 
window by the defendant who says that 
the wall was straight in front of it at the 
time ho bought, and so far as the middle 
room window and anything to the south 
of that are concerned, it is not established 
to my satisfaction that rights of light and 
air were enjoyed in respect of them be¬ 
cause it is not established to my satis¬ 
faction that the wall was not covering 
them up till recent times. It is necessary 
therefore, to concentrate attention on the 
western openings of the new portion of 
the building and with regard to them it 
is not proved that the plaintiffs had the 
two ground-floor openings for any sub¬ 
stantial length of time. 

The defendant’s case is that plaintiffs 
made these openings in 1919 and the 
balance of probability on the evidence to 
my mind is that the defendant is correct 
as regards that matter. The learned 
Judge has dealt with the question of the 
four openings on the western side of the 
westernmost room of the first-floor of the 
new building by taking as his terminus ad 
Quam the year of 1919. It appears that 
in 1919 this portion of the wall broke 
down and there were certain cases in the 
police Court and after that date, there¬ 
fore, the plaintiffs’ enjoyment of light and 
air was not peaceable in the learned 
Judge’s view within the meaning of that 
word in S. 26 of the Indian Limitation 
Act. An examination of the evidence 
with regard to that matter leads me to 
think that in this respect the learned 
Judge did not correctly appreciate 
the evidence. (After examining evi¬ 
dence on this point his Lordship held 
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that the question of prescription has 
to be considered with reference to 
the 17th October 1921 and that that 
the correct inference in this case is 
that these openings were receiving light 
and air by the 17th of October 1901 and 
proceeded.) There remains, therefore, 
the question whether the interference 
caused by the defendant in raising this 
wall ,has been such as to ground an 
action for nuisance. The law, as declared 
in the well-known case of Colls v. Home 
and Colonial Stores Ltd. (2), refuses an 
action unless there has been a real inter¬ 
ference with convenience or comfort of the 
dominant premises. The only room which 
need bo considered is the westernmost 
room upon the first-floor of the new build* 
ing. The learned Judge, in view of the 
very candid evidence of the plaintiff’s 
engineer that that room can have been 
affected very little has held that the 
diminution of light and air caused by the 
obstruction on the west is not an inter¬ 
ference with the comfort or convenience 
of this room. In view of the plaintiff’s 
engineer’s own evidence, he had very 
solid materials for coming to this finding; 
but as the photograph, which is Ex. No. 
11 in this case, does not show the com¬ 
plete facts with regard to this matter we 
thought it well, in order that we might 
appreciate the evidence given on this 
subject, to see the premises for ourselves, 
and we have seen the premises for our¬ 
selves. 

After doing that, and after carefully 
considering the evidence, now that I 
have a better mental picture of the place, 
I have come to the conclusion that the 

learned Judge’s finding on this point is 

perfectly correct. To my mind there is 
no way of making out that the comfort 
or convenience in respect of light and air 
of this room has been interfered with. It 
is quite right to bear in mind the case 
which Sir Provash Hitter has quoted— 
the case of Eine v. Jolly (3). It is a 
difiicult case to interpret, and probably 
Lord Loreburn’s interpretation of it 
is the most intelligible, because in that 
case he held that what really was meant 
by the learned trial Judge was this that 
the room in question had enough light 
*Dd air for ordinary purposes—say in 

■ {2) (1904) A. 0. 179=73 L. J. Oh. 484=53 W. 

B. 30=20 T. L. E. 475=19 L. T. 687. 

(8) (1905) 1 Oh. 480=74 L. J. Oh. 174=92 L. 

T. 209=63 W. R. 462=21 T.L, A. 128. 


amount of light and air that a person 
might reasonably expect to enjoy in a 
country villa. Whatever is the true con¬ 
struction of that case, I am quite satisfied 
that no question of charm or character 
of this room arises so as to give the 
plaintiffs any ground of action. Por that 
reason it seem to me that the only part 
of the plaintiffs’ case which has any 
foundation at all must fail by reason of 
the circumstances that they are not 
really affected. 

I will now refer in conclusion to two 
matters. One is the question of the seat 
in front of the building and the other is 
the question of the interference with the 
plaintiffs’ cornices. These matters have 
some importance when considering the 
question whether the wall has been shown 
to belong to the plaintiff. 

It appears that the seat was put up and 
it is said that for a number of years this 
seat projected a few inches beyond the 
westernmost limit of the wall of the 
plaintiff’s house and into the part which 
was at one time occupied by the wall in 
dispute. How long this tiny projection 
can be proved to have existed is a matter 
upon which I am in no way satisfied. The 
defendant has raised the wall and the 
plaintiff complains that he has interfered 
with this seat. In my judgment that 
seat is more an argument against the 
plaintiff on the question of the proprie¬ 
torship of the wall than in his favour, be¬ 
cause I have very little doubt that if he 
had thought he had a right to the wall or, 
any part of the ground on which the wall 
had stood be would not in building the 
seat have built in the way he has done 
but would have taken full advantage of 
the space which was at his disposal 
However, it is not proved to my satis for 
tion that this projection has been in 
existence for any definite length of time. 

With regard to the cornices and the 
interference with them, it seems clear 
that there has been some little interfer¬ 
ence : but it is quite clear to me that the 
interference has been entirely trumpery 
and I find, when I look at the issues set¬ 
tled by the learned Judge in the presence 
of a very experienced counsel who ap¬ 
peared for the plaintiff that there is no 
issue which can in any way—however 
indirect or ambiguous—be taken as refer¬ 
ring to the interference with the comioed 
as a substantive claim. In these cirouitt* 


* * 

stances I have no do 
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H a matter of a very trumpery character 
:and that it would not be proper for this 
Court in a matter of this sort to go back 
upon the very sensible exercise of discre* 
tion. by the learned counsel who was in 
charge. I entirely decline to reconsider 
the learned Judge’s judgment. 

In these circumstances I am of opinion 
that this appeal should be dismissed with 
costs. 

C. C. Ghose, J. —This is an appeal 
against a judgment of my learned 
brother Mr, Justice Ghotzner delivered 
on the 21st December 1925, by which he 
dismissed the plaintiffs’ suit with costs. 
tAf ter stating facts as in the first judgment 
his Lordship proceeded.) In March 1881, 
an application was sent in by the plain¬ 
tiffs’ mother to the Corporation of 
Calcutta for sanction to erect a two 
storeyed house on the southern portion of 
the premises according to a plan submit¬ 
ted (Ex-1). 

It is stated that the house in question 
was erected some time in 1882 and that 
on the first-floor, there wore a window 
5' X 2'-6'' and some appertures on the 
western wall giving light and air to the 
plaintiffs’ premises. It is further stated 
that some time about 1894 the tiled hut 
on the north was pulled down, and after 
sanction had been obtained from the 
Corporation of Calcutta for the erection 
of a two-storeyed building on the north¬ 
ern portion (see Ex. B.) the same was 
erected some time in 1895. On the west¬ 
ern wall of the said newly erected 
two-storeyed building on the northern 
portion, there are on the ground-floor 
two windows each measuring 2'-9''xi' 
-KT, they being situated on the passage 
from the entrance to Premises No. 43, 
Bagb Bazar Street. Immediately above 
the passage on the first-floor, there is a 
verandah from north to south in which 
there are two openings through arches 
measuring 9* x 5*. There is a verandah 
on the first-floor on the road side, and on 
the westernmost corner of the last-men¬ 
tioned verandah there is an opening look¬ 
ing out on Premises No. 42. 

At the south end of the verandah there 
is an open space measuring S'-fl* x 
On the west of this open space 
is an opening similarly looking out on 
Bremises No. 42, Bagh Bazar Street. At 
rooUlevel of the ground-floor there is a 
bricks projecting along its 


western edge. This has been described as 
a cornice. 

The first contention that has been ad¬ 
vanced on behalf of the appellants is that 
the learned Judge was in error holding 
that the brick-built wall, immediately on 
the west of the plaintiffs’ premises' lies 
outside the ambit of the premises covered 
by the plaintiffs’ conveyance. Now, 
on this point, the material documeuts are 
those which are referred to in the judg¬ 
ment of the learned Judge on pages 210 
to 212 of the paper-book and as will be 
seen from wbat is stated below, in my 
opinion, no case has been made out for 
coming to a conclusion different from 
what has been arrived at by th.e learned 
Judge. 

To start with, no real assistance can be 
derived by the plaintiffs from the two 
survey maps produced in this case, nor 
can the plaintiffs, in my opinion,invoke in 
aid anything from the plans which were 
submitted to the Corporation of Calcutta 
in 1881 and 1894 for sanction to the con¬ 
struction of masonry structures. It has 
been argued that the two survey maps 
being Exs. 12 and 19, although they were 
made by t!ie anthority of Government, are 
not in any way conclusive on the question 
of the ownership of the wall in dispute 
and that the word " accurate ” in S. 83 
of the Indian Evidence Act refers only 
to the accuracy of the drawing and cor¬ 
rectness of the measurements and to 
nothing else. In other words, it is 'con¬ 
tended tliat the correctness of bounda¬ 
ries, according to the rights of the 
parties, is not to be presumed from the 
maps. It is also urged that there was 
no contested proceeding within the 
meaning of the Calcutta Survey Act, 
when the properties were surveyed and 
that therefore there was no judicial ad¬ 
judication of the rights of the owners of 
the two parcels, namely, Nos. 42 and 43, 
Bagh Bazar Street. 

Now, it is perfectly true that a survey 
map is not direct evidence of title, but 
a survey map is direct evidence of pos¬ 
session at a particular time, namely, the 
time at which the survey was made. In 
each case the Court has got to decide 
whether the evidence of possession is 
Buflicient to raise a reasonable presump¬ 
tion of title. A survey map is an official 
document prepared by competent persons 
and with such publicity and notice to 
persons interested as to be admissible 
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and valuable and evidence of the state 
of things at the time they were made see : 
in this connexion Nohocoomar v. Gohind 
Chunder (4) and Jaaadindra Nath v. 
Secretary of State (1). This being the 
state of the authorities (see in this con¬ 
nexion S. 36 of the Indian Evidence Act) 
the survey maps when looked at do not 
show that the wall in question is within 
the boundary lines of Premises No. 43, 
Bagh Bazar Street. Further, having 
regard to the procedure which is usually 
followed by the officers who make these 
.surveys under the Calcutta Survey Act, 
it cannot be doubted for one moment 
that if the wall in dispute had really 
belonged to the owners of No. 43, Bagh 
Bazar Street, they would have taken the 
necessary steps under tlie law to obtain 
an adjudication of their rights before the 
proper authorities. That the owners of 
No. 43 did not raise any question is, to 
my mind, sufficient evidence of the fact 
that they were satisfied with the result 
of the survey, it being always borne 
in mind that the proceedings of the sur¬ 
vey authorities were conducted openly. 

There is also, in my opinion, not the 
slightest pretence for the suggestion that 
if the wall be not held to be included 
within the boundaries of No. 43, 
Bagh Bazar Street, it sliould, at any 
rate, be held to be a party-wall. Now, 
the expression “ party-wall ” may be 
used in four different senses : (1) A wall 
of whicli the two adjoining owners are 
tenants in common. (2) A wall divided 
longitudinally into two strips one belong- 
ing to each of the two adjoining owners, 
(3) A wall which belongs naturally to 
one of the adjoining owners subject to 
an easement or right in the other to 
have it maintained as a dividing wall 
between the two tenements (4). A wall 
divided longitudinally into two moie¬ 
ties each moiety being subject to ease¬ 
ment in favour of the other moiety. I 
have examined the evidence, such as 
it IS, for the purpose of finding out whe¬ 
ther the plaintiffs have satisfied any one 
of the four conditions noted above, and 
I have come to the conclusion that there 
is nothing in the evidence to support the 
plaintiffs* claim to the effect that the 
wall in question is a party-wall between 
the two premises. The survey maps 
definitely and conclusively negative any 
such contention. 

0)Ti881] 9 0. L. R. 305,- 


No side space on the west was left by 
the plaintiffs when they proceeded to- 
erect masonry structures in pursuance of 
the sanctions granted by the Corporation 
of Calcutta in 18B1 and 1894, and it 
seems to me that if as a matter of fact 
the land on which the brick-built wall 
now in question stands had really be¬ 
longed to the plaintiffs, there was no- 
conceivabie reason whatsoever why the 
western wall of the masonry structures 
erected by the plaintiffs should not have* 
proceeded towards the west up to the 
very edge of the land on which the brick- 
built wall now in question stands. Fur¬ 
ther, as the learned Judge points out 
the nature of the brick-built wall in. 
question is such that the wall itself 
bears evidence to the fact that it must 
have belonged to some one other than 
the plaintiffs. There are two recesses or 
arches on what has been described the 
wrong side of the wall, indicating that- 
the same had formed part of some sort ot 
structure on land which admittedly did 
not form part of Premises No. 43, Bagh 
Bazar Street, but which did form part 
of Premises No. 42, ‘Bagh Bazar Street. 
It is said, however, that the wall with, 
the recesses or arches on the wrong side» 
of it passed to the plaintiff by the con¬ 
veyance of 1880, and therefore no point- 
can be made from the existence of these^ 
recesses or arches in Ex. 2. To that 
the answer is that it is impossible to say 
with any degree of certainty that a wall* 
situated as the wall now in question is- 
situate, did pass to the plaintiffs by th» 
conveyance of 1880. Nor is there any 
foundation in the evidence on record for 
the contention indicated in Ground 
No. 10 in the Memorandum of Appeal. 

The plaintiffs have not produced their 
root of title, being the conveyance io 
favour of Hari Narayan Mandal and 
no explanation has been given as to why 
that conveyance has been withheld. * If a- 
wall on the site of the present wall had 
passed to Hari Narayan Mandal by tho' 
conveyance in his favour from Iswar 
Chandra Sadhukhan, one would have ex¬ 
pected that the plaintiffs would have 
taken care to produce the said convey¬ 
ance in this case. Further, as has been 
pointed by the learned Judge, if the wall 
had been the property of the plaintiffs, 
uo reason whatsoever has been shown 
why the two openings provided for in the 
sanctioned plan of 1894 on the wM6> 
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•should not have been Ihere. This is a 
very strong argument in favour of the 
contention that the plaintiffs knew full 
well at the time when they showed the 
"two openings on the west in the plan of 
1894, that they could not possibly keep 
any opening on the west, because they 
had no right whatsoever in and to the 
wall which is now the subject-matter of 
•dispute. 

As regards the alleged encroachment 
on the seat at the entrance to Premises 
No. 43, Bagh Bazar Street, it appears 
'that only the portion of the seat erected 
on tlio road side at the extreme north of 
the wall in dispute and in a straight 
line with it has been built upon. If it 
be the case, as in my opinion it is, that 
the plaintiffs have not made out any case 
that the wall in dispute or the site be¬ 
longed to them, their case with reference 
to the portion of the seat referred to 
above mast fail- 

The next question to which our atten¬ 
tion has been drawn is whether or not 
the windows, apertures, openings and 
arches on the western wall of the plain¬ 
tiffs' building are ancient lights. (After 
considering evidence his Lordship held 
that the nothern portion of the plain¬ 
tiffs’ building was constructed 20 years 
prior to the I7th October 1921 and pro¬ 
ceeded.) It would seem therefore from 
what has been stated above that the 
plaintiffs have made out a right to ac- 
•cess and use of lignt and air through the 
four openings on the western side of 
their wall on the first-floor of the north¬ 
ern portion of their building. 

It is said, however, by tlie defendant 
"that the 20 years should be calculated 
not from the 17th October 1921, but from 
September 1919, or, at any rate, from 
December 1919, when the defendant was 
preparing to raise the wall in question 
to a height more than that at which it 
stood. What really happened in 1919 is 
to be found in the evidence of the defen¬ 
dant on pages 171 to 173 of the paper- 
4)Ook and in Ex. 13, being a copy of a 
petition of the plaintiff Debendra Nath 
Bagohi filed in this Court in February 
1920. It does not appear therefrom that 
on any date prior to the 17th October 
1021 , the enjoyment of light and air 
'through the said four openings on the 
western wall of the first-floor of the north- 
portion of the plaintiffs' building 
eee n d to be peaceable and as of right 



and without interruption. It may be 
that the access of light and air through 
the two windows on the passage on the 
ground-floor had become contentious, but 
we are not concerned, as has been in¬ 
dicated above, with these two windows 
on the ground-floor because in my opin¬ 
ion the plaintiffs have not made out any 
case in respect thereof. In my opinion 
the terminal date for the calculation of 
the period of 20 years referred to in S. 26 
of the Indian Limitation Act, in respect 
of the said arches on the first-floor must 
be taken to be the 17th October 1921. 

I now proceed to consider issue 
No. 5 with reference to the obstructions 
against the four openings on the western 
wall on the first-floor of the northern 
portion of the plaintiffs’ building. The 
learned Judge has come to the conclusion 
that it is difficult to say that the obstruc¬ 
tions complained of are of such a char¬ 
acter as to constitute an actionable nuis¬ 
ance. For the purpose of fully apprecia¬ 
ting the evidence on this point the 
learned Chief Justice and myself went 
down at the conclusion of the hearing of 
this appeal to have a view of the plain¬ 
tiffs’ building. On the evidence on this 
point and having regard to the locality 
in which the building is situate and the 
nature and construction thereof and in 
particular the place where these four 
openings are. it being a verandah or pass¬ 
age from north to south, and the amount 
of light and air still left in the room im¬ 
mediately on the west o( the verandah 
or passage referred to al)Ove, J am not 
prepared to say that the obstructions 
complained ot are of such a character as 
to constitute an actionable nuisance. The 
result, therefore, is-so far as Issue No. 5 is 
concerned—the arwwer is in the negative. 

There now remains for consideration 
the f|uestion of the (mcioachraent on the 
cornice. So far as tlie cornice at the 
roof-level of the first-floor is concerned, 
it has not been encroached upon, and the 
encroachment, if any. is f)n the cornice 
at the roof-level of the gi'onnd-floor. The 
question of the encroachment on the cor¬ 
nice, although referred to in tlie plaint, 
was not raised in the issues as it must 
have been given up. Tlierefore nothing 
further need be said about it. I, there¬ 
fore, agree with the learned Chief Justice 
in holding that this appeal fails and that 
it should be dismissed with costs. 

B.D. Appeal diimisied. 
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Panton and Mullik, JJ. 

Hashim Ibrahim Saleji and others 
Petitioners. 

V. 

Secretary of State and others —Op* 
posite Party. 

Civil Revision No. 1281 oC 1926, De¬ 
cided on 17th Januiry 1927, from an 
order of the Addl. Dist. .1., Howrah. 

5 }< Liand Acquisition Act (1894), Ss. 18 and 64 
—Subject of acquisition—Wdkf property — Befer- 
ence under S. 18 for determining valuation of 
property—Trustees can he added as parties — 

Civil Cm O. 1, n. 10 (2). 

Although the principle is that the Court ^ in 
hearing a reference under the Land Acquisition 
Act can only deal with an objection which has 
been referred to it and it cannot go into any 
question raised for the first time by a party who 
had not referred any question or any objection 
to it under S. 18, yet where the question referred 
to the Judge is the question of the market-value 
of the property acquired, addition of parties to 
the proceeding will in no manner violate the 
principle and enlarge the scope of his enquiry, 

[P 353, C 1,2] 

In reference under the Land Acquisition Act 
the addition of parties is under certain circum¬ 
stances permissible and it does not matter whe¬ 
ther the subject of reference is one of valuation 
or of apportionment. [P 353, C 2] 

Where the property acquired is wakf property, 
although the subject of reference is valuation of 
the property, it is open to any one of the body 
of trustees to come forward and ask that he 
should be allowed to appear in the Court of 
the Judge and be permitted to place before the 
Court such material as he may have in his 
power to enable the Court to arrive at a proper 
decision as to the value of the trust property. 

[P 353, 0 2] 

B. C. Mitter, Sarat Chandra Basak 
and Bhapendra Kumar Ghose —for Peti¬ 
tioners. 

Dwarkanath Chakravarti, Surendra 
Nath Guha, Amarendra Nath Bose, 
Satindra Nath Mukherjee and Probodh 
Kttmar Das —for Opposite Party. 

Panton, J. —The question in this 
Rule is whether the learned Additional 
District Judge of Howrah should have 
joined the present petitioners as parties 
in the proceeding resulting from a refer¬ 
ence under S. 18 of the Land Acquisi¬ 
tion Act. The case related to the ac¬ 
quisition of a certain land which it is 
now admitted formed part of a wakf 
estate. The declaration for its acquisi¬ 
tion was made in the year 1918, and the 
second opposite party Ismail Ibrahim 
Saleji preferred a claim to the compensa¬ 
tion money alleging that it was his 


“ancestral purchased niskar land.’* H&- 
appears to have been an undischarged 
insolvent, and in consequence of this jfhe' 
Ofheial Assignee was joined with him in 
the proceeding in the Court of the Col*^ 
lector ; and on the 24th January 1924 
the award was made by the Collector in 
the joint names of the Opposite Party. 
No. 2 and the Official Assignee. On the- 
22Dd February 1924 the Official Assignee 
affirmed to a petition to the effect that He- 
had on investigation discovered that the/ 
property was in fact a wakf estate, and 
that the present Opposite Party No. 2. 
was not personally interested in it; ho^ 
represented that he, as Official Assignee,, 
had therefore no interest in the matter 
and that he desired to withdraw from* 
the proceeding. 

It so happened that this petition was* 
not pi'osented to the Collector until the» 
23rd December 1924. In the meanwhile^ 
the present Oppojit^ Party No. 2 had 
presented a petition to the Collector in- 
which he also stated that the property ) 
in question was owned and possessed by 
two wakf estates, namely, “ Ibrahiob 
Soloman and Company Wakf Estate” and . 
“ Ibrahim Saleji Wakf Estate,” and that 
he managed the property as one of the* 
matwallis of the two wakf estates, and 
asked that the Official Assignee’s name* 
should be removed from the list of claim¬ 
ants. In the same petition the Op¬ 
posite Party No. 2 asked the Collector 
to make a reference to the civil Court 
under S. 18 of the Act. That is the- 
reference with which we are at present, 
concerned. 

On the 27th July 1925 other persons 
alleging themselves to be other matwalhs 
of the estate made a petition to the Addi¬ 
tional District Judge of Hooghly asking 
that they should be joined as parties to- 
the reference. It was then stated that 
as the result of limitation on the Origi¬ 
nal Side of this Court, a scheme bad- 
been settled under which this wakf 
estate was placed under the management 
of seven matwallis. The present peti¬ 
tioners are four of the persons so ap¬ 
pointed. The Opposite Party No. 2 is 
another. One is said to have retired from 
his mutwalliship, and the remaining one- 
has appeared at the hearing of this Rule 
and has stated that he also has resigned 
his office and that he wishes to be dis¬ 
charged from these proceedings. He is- 
Opposite Party No. 3, 
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On the 10th Septambar 1925 the Op¬ 
posite Party No. 2 made a petition to the 
Additional District Judge in which he 
objected to the addition of these pirties 
to the proceeding and onjthe 16th De¬ 
cember 1926 the learned Judge decided 
that he had no jurisdiction to make any 
addition of parties. This is the order 
against which this Rule is directed. 

The first opposite party is the Secre¬ 
tary of State. On his behalf the learned 
senior Government Pleader states that 
he does not desire to take any part in 
these proceedings which relate only to 
the question as to who is to prosecute 
the claim to additional compensation. 

The learned counsel for the peti¬ 
tioners contends that under S. 53 of the 
Land Acquisition Act read along with 
0. 1, R. 10 (2), Civil P. C.. this 
Court, and indeed the Court of the Dis¬ 
trict Judge, has jurisdiction to add 
parties, and he supports his argument 
by reference to certain cases of this 
Court, namely, Golap Khan v. Bhola 
Nath MaricJc (1) and Dioarka Nath Sen 
V. Kishori Lai Gossain (2). He has 
referred also to a decision of the 
Allahabad Court in Kishan Chand y. 
Jagannath Prasad (3). On behalf of the 
Opposite Party No. 2 the learned advo¬ 
cate contends that these cases have no 
application in the present instance be¬ 
cause they are all cases in which the 
proceedings in which parties were added 
were proceedings in the matter of ap¬ 
portionment and not, as in the present 
case, in a matter of valuation. He has 
further relied upon the principle enun¬ 
ciated in Mahammad Safi v. Haran^ 
Ohandra Mukherjee (4) and Promotha 
Nath Mitter v. Eakhal Das Addy (5). 
Now, the principle adopted in the last 
two cases I have mentioned is quite 
plain, and it is that the Court in hearing 
a reference under the Land Acquisition 
Act can only deal with an objection 
which has been referred to it and it can¬ 
not go into any question raised for the 
first time by a party who had not re¬ 
ferred any question or any objection to 
it under S. 18 of the Act. In the 
present instance what has been referred 
to the learned Judge is the question 

• (1) U9ibjl2a.L.'jr^=^iro7l8L 

(3) [1910] 11 0. L. J. 420 = 6 I. C, 549 == 14 

0. W. N. 708. 

(8) [1903] 26 All. 133={1902) A. W. N. 215. 

(4) [1908] 12 C. W. N. 9S5. 

(5) cmo] 11 0. L. J. 420=6 I. 0. 546. 
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of the market-value of the property 
acquired. That is all that the learned 
Judge is called upon to decide and the 
addition of parties to the proceeding will 
in no manner enlarge the scope of his 
enquiry. The addition therefore of parties 
will not violate the principle to which 
I have referred. It is true, as the learned 
advocate for the Opposite Party No. 2 
points out, that the decisions relied upon 
by the learned counsel for the peti¬ 
tioners are cases in which matters of ap¬ 
portionment wore the subject of the 
reference. But that is not to my mind 
a material consideration. The cases cited 
for the petitioners are authority that in 
references under the Land Acquisition 
Act the addition of parties is under cer¬ 
tain circumstances permissible. It does 
not seem to matter that the subject of 
leference should bo one of valuation 
rather than of apportionment. The real 
point is that the principle of O. 1, R. 10 
(2), Civil P. G., has been held to 
apply, and the question for decision is 
whether under the present circumstances 
these persons are necessary or proper 
parties. 

It has been urged on behalf of the 
Opposite Party Nj. 2 that since these 
petitioners and himself do not make up 
the whole body of mufcwallis as appointed 
by the scheme of this Court, the addi¬ 
tion of the former will not be effective 
fully to represent the wakf estate in the 
Court of the Additional District Judge. 
That i* so, but it must be borne in mind, 
as I have just now remarked, that the 
question which will be agitated in the 
Court of the learned Judge is not the 
title of these or any other persons to tlie 
compensation money, l)ut solely the 
question of what the market-value of the 
property is. It seems to mo, looking at 
it in this way, that it is open to any 
one of the body of trustees to come for¬ 
ward and ask that lie should be allowed 
to appear in the Court of the Judge and 
be permitted to place before the Court 
such material as ho may have in his 
power to enable the Court to arrive at a 
Iiroper decision as to the value of the 
trust property. That indeed is his clear 
duty and it is proper that he should be 
put in a position to perform this duty. 
In this view of the case these mutwallis 
although they do not fully represent the 
wakf estate are proper persons tv be 
added as parties. 
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For these reasons I would make this 
Rule absolute and direct the addition of 
the names of the petitioners Ahmed 
Musaji Saleji, Hashim Ibrahim Saleji, 
Soloman Musaji Saleji and Kashim Ibra* 
him Saleji in the proceedings before the 
Additional District Judge of Howrah. 

The Opposite Parties Nos. 1 and 3 are 
discharged from the Rule. The Rule so 
far as it relates to the Petitioner No. 5 
Rasul Bibi is discharged. 

The Opposite Party No. 2 will pay the 
costs of this Rule to the four petitioners 
who have succeeded in this Rule. The 
hearing-fee is assessed at ten gold 
mohui's. 

Mullik, J. —I agree. 

G.B. 


^ A. 1. R. 1927 Calcutta 354 

Mukerji and Graham, JJ. 

Sourendra Nath Mitra and another — 
Defendants—A ppellants. 

V. 

Sreemati Tarubala Dasi — Plaintiff— 
Respondent. 

Appeal No. 318 of 1926, Decided on 
7th January 1927, from the original 
order of the 2nd Sub*J., Zillah Hughli, 
D/- 28th July 1926. 

^ (a) Civil P. C., 0. 33, R. G— Order for 
furnishing security or shelving cause agaitist it 
passed—Failure to furnish security — Before 
ordering attachment, Court must determine that 
there had been failure. 

Where an order is passed to furnish security 
or to sbosv CS.US3 why sscurity should not ba 
furnished within a dat3 died and no security is 
furnishai, tha Court would have first to deter¬ 
mine juiicially that there had been a failure 
bafore drawing up a writ of attachment. 

[P 355, 0 2] 

(6) doll P. C., 0. 33, R. G—Order for security 
and order for attachment combined^Combined 
order Is not always proper ^If combined order 
leads to doubt as to competency of appeal, benefit 
of doubt goes to appellant — Practice — Appeal, 

It is not altogether uncommon for Courts to 
pass one order, in anticipation as it were, com¬ 
bining together what really should bo two 
separate and successive orders, namely, one for 
security and the other for attachment. By thus 
combining two orders in one, the procedure is 
sometimes shortened but only for the time belug, 
for, this shortening leads, more often than not, 
to endless complications. If on a question which 
relates to the competency of an appeal on a 
ground, such as that the order appealed against 
is not one under B. 6, a reasonable doubt arises, 
the benefit of that doubt should go to the ap-. 
pelUut: A, I, R. 1923 Cal. 639, Ref. [P 356, 0 1] 


2 {< (c) Civil P. C., 0. 38, R. 5 — Attempt to 
secure debts already incurred—Defendants runn» 
ing into debts—Value of properties far exceeding 
amount of debts including amount of claim in 
suit—Facts do not necessarily indicate intention 
to delay execution. 

The fact that the defendant is tunning into 
debts or an attempt to secure debts already 
incurred by executing a mortgage in respect of 
them does not necessarily indicate an intention 
to obstruct or delay the execution of a decree to 
be passed when the value of the properties far 
exceeds the amount of such debt^s as well as the 
claim in the suit, [P 357, 0 2] 

H. D. Bose, Ajit Ghose and Sukumar 
Deij —for Appellants. 

B, L. Hitter, C. C. Biswas, Hemendra 
Chandra Sen, Surendra Nath Bose (Sr.) 
and Satyendra Ch. Sen —for Respondent. 

Mukerji, J. —Miscellaneous Appeal 
No. 318 of 1926 has been preferred from 
an order passed by the Subordinate Judge, 
Second Court, Hughli, on the 28th July 
1926, and Rule No. 851(wi) has been 
issued by this Court in connexion with 
•the said appeal. The petition upon which 
the said rule has been issued only prayed 
for stay of execution of the aforesaid 
order pending the hearing of the appeab 
but the rule purports to call in question 
the validity of the order and directs a 
stay of its execution, pending the disposal 
of the rule, on certain terms as to fur¬ 
nishing of security. Eyidently the rale 
is misconceived, or at any rate its terms 
are inapposite, but the matter is of no 
importance now as, in point of fact, the 
execution of the order was stayed on the 
requisite security being furnished, and 
the appeal and the rule are both pending 
and have come up for hearing together. 

• The facts which led up to these pro¬ 
ceedings are these: Tne plaintiff-res¬ 
pondent Tarubala Dasi instituted a suit 
for recovery of Rs. 15,000 together with 
Es. 1,000 more as damages against the 
two appellants Sourendra Nath Mitra 
and Khoka Lai Mitra and one Parul 
Sundari Dasi in the Court of the Subor¬ 
dinate Judge, Hughli, on the 23rd March 
1926. On the 30bh June 1926 she applied 
for attachment of certain immovable 
proparties of the appellants mentioned 
in the schedule to the application. The 
Subordinate Judge on the same day 
ordered the appellants to furnish secu¬ 
rity to the extent of the amount claimed, 
in the suit or to show cause why the 
same should not be furnished on or before 
the 17th July 1926, and also passed an 
interim order for conditional attachment 
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an respeot of fehe said properties. The 
tnabber eventually came on for hearing 
on the 28th July 1926 W’hen on hearing 
both the parties, the Subordinate Judge 
passed the order which is complained of 
in this appeal. 

The Subordinate Judge appears to have 
been of opinion that the exigencies of the 
case demanded an order for security and 
on failure to furnish the same an order 
•for attachment before judgment, and as 
the appellants’ attorney suggested that 
if there was to be any attachment at all 
a certain property, which for the sake of 
'brevity he called the Kalachera property, 
might be attached, the learned Judge 
discharged the order by which the pro¬ 
perties named by the plaintiff in the 
schedule to her application had been 
attached on the 30th June 1926 as stated 
above, and passed an order, the operative 
portion of which ran in these words ; 

The mehal meatioaed above, namely, Kala- 
•chera, shall be attached until further orders 
unless the defendants shall furnish security, 
i. e., Sourendra Nath Mitra shall furnish secu¬ 
rity to the extent of Rs. 10.000 and Khoka Lai 
Mitra to the extant of Rs. 500 within a week 
irom to-day. , The plaintiff shall take necessary 
step for attachmsnt of the mahal in the mean¬ 
while. 

Before dealing with the appellants’ 
contention in the appeal it is necessary 
to refer to a preliminary objection that 
has been taken as to its competency. 
The objection is twofold. It is contended 
in the first place that the order in ques¬ 
tion is not one made either under R. 2 
or R. 3 or R. 6 of O. 38 which are the 
only orders in that Order from which 
appeals lie under O. 43, R. 1, c\. (q) of 
the Code. It is also contended that the 
appellants have already furnished secu¬ 
rity to the extent of Rs. 16,000 in pur¬ 
suance of the direction which was laid 
down as the condition precedent to the 
interim stay that was ordered by the 
rule. As regards the first branch of this 
preliminary objection I may say at once 
that it has a good deal of substance in it. 
It is not pretended that O. 38, Rr. 2 and 
8 have any application here. The only 
rule that we need consider is R. 6. A 
plain reading of this rule shows that the 
order contemplated therein is one that 
can be passed only in the event of the 
defendant’s failure to show cause why 
be should not furnish security or on bis 
feilnre to furnish the security required. 
Ko snob thing bad happened on the 28th 



July 1926 on which date tho order in 
question was passed. The proper order 
to pass on that date would liave been 
one calling for security, and fixing a time 
for furnishing the same, and on the 
failure of the defendant to comply with 
that order, a further order of the Court 
would have been necessary for attach¬ 
ment of any property before judgment. 

I am unable to agree in the view which 
the appellants have contended for, 
namely that having regard to the terms 
of the order, as they are, no further 
order of the Court would 1)0 necessary in 
the present case in order to issue a writ 
of attachment. 

The form of the writ is to be found in 
specimen form No. 7 of Appendix T to 
the Code. It shows that the writ is to 
issue on proof of failure on the part of 
the defendant to furnish the security. 
This failure then has to be proved before 
the writ can issue, and if that be the ' 
position, as I find it is, then, in my 
opinion, it is only the Court that can 
determine whether there has been failure 
or not. It was urged on behalf of the 
appellants that on the strength of the 
order, such as was passed in the present 
case, the ministerial officers of the Court, 
on finding that no security was furnished, 
could, on the expiry of the seven days, 
proceed to draw up a writ, and therefore 
the order should be treated as one con¬ 
templated by R. 6. But could they ? 

It is true that in the present case no 
security was furnished, but to test the 
correctness of the proposition we may 
think of other cases, e. g., cases in which 
an extension of time is asked for by the 
defendant, or some security is furnished 
which may not be sufficient, or, again, 
security is furnished but tho sufficiency 
of it may have to be determined. In all 
such cases the Court will have to deter¬ 
mine, and that judicially, as to whether 
there has been failure or not. A further 
order by the Court therefore would be 
necessary before the ministerial part of 
the work, namely, the drawing up of the 
writ may be taken in hand. I am there¬ 
fore of opinion that the order that was 
passed on the 28th July 1926 is not the 
final and operative order of attachment 
that is contemplated by R. 6. 

On the other hand, I am not so sure 
that the learned Subordinate Judge did 
not intend that it was to be regarded as 
such an order. The grounds which weigh 
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with me in entertaining this suspicion 
are the following : In the first place we 
have been credibly informed that a writ 
of attachment was in fact drawn up on 
the basis of this order, and it was can¬ 
celled only at the request of the appel¬ 
lants’ attorney. Nextiy, it appears that 
there is no direction given in the order 
to the effect that the records should be 
put up before the learned Judge on any 
subsequent date for another order being 
passed. Then again we have the fact 
that, as a matter of fact, no further 
orders were passed on the expiry of the 
period mentioned in the order. Added 
to these is the fact that it is not alto¬ 
gether uncommon for Courts to pass one 
order, in anticipation as it were, combin¬ 
ing together what really should be two 
separate and successive orders, namely, 
one for security and the other for attach¬ 
ment. 

An order on very similar lines appears 
to have been passed in the case which 
came up on appeal before the appellate 
Bench dealing with appeals from the 
Original Side of this Court : vide B.aji 
Mahammaddin & Co. v. The Eastern 
Japan Trading & Co. (1). By thus com¬ 
bining two orders in one, the procedure 
is sometimes shortened but only for the 
time being, for this shortening leads, 
more often than not, to endless complica¬ 
tions. If on a question which relates to 
the competency of an appeal on a ground 
such as this a reasonable doubt arises, the 
benefit of that doubt should go to the ap¬ 
pellant. I am accordingly of opinion that 
this branch of the preliminary objection 
should be overruled. I take this view 
the more readily because if we dismiss 
the appeal as being premature the only 
result would be that a further order will 
be passed by the Subordinate Judge and 
the appellants will have to undergo the 
trouble and expense of a fresh appeal to 
this Court, and that appeal, it may also 
be mentioned, will have to be dealt with 
on the very materials that are now before 
us. In a case in which the Court, and 
not the appellants, is to blame for what 
has happened, that would hardly be the 
right course to adopt. As regards the 
other branch of the preliminary objection 
the position appears to be this: The 
appellants have furnished security to the 
extent of Bs. 16,000 in order to avail of 
the interim order of stay provided for in 

^1) A. 1. R. 1923 Cal 639=50 Cal. 215. 


the rule issued by this Court, They do 
not mean to allow that security to 
continue for the purpose of the order 
from which this appeal has arisen, and 
accordingly it cannot be said that the 
order for security as made by the Sub¬ 
ordinate Judge hbs been complied with. 
There is therefore no force in this 
objection. 

To turn now to the merits. The find¬ 
ings of the Subordinate Judge upon which 
the order is based are, to quote his own 
words, these: 

Therefore the defendants have got vast pro¬ 
perties no doubt. As they have run and are 
running into debts (this is apparent from the 
affidavits filed on either side;, and without 
prejudicing the merits of the case I am of opinion 
that some sort of restriction shall be imposed 
upon some of the defendants' properties. 

That these findings are wholly inade¬ 
quate to form the basis of au order under 
O. 38, B. 6 cannot possibly be, and 
indeed has not been, controverted. R. 5 
lays down that the Court has to be satis¬ 
fied that the defendant has acted as men¬ 
tioned in Cl. (a) or Cl. (b) of that rule 
with intent to obstruct or delay the 
execution of any decree that may be 
passed against him. There is no question 
of Cl. (b) in this case, and what we have 
to see is whether Cl. (a) has been satisfied 
and the requisite intent made out. We 
have then to examine the materials on 
the*record, and this I propose to do now. 

The relevant facts disclosed in the 
affidavit that was filed in support of the 
plaintiff's application upon which the 
order has been passed are that there are 
several claims against the appellants in 
respect of which suits are pending, a 
claim of tfafe plaintiff herself to the extent 
of Es. 60,000, another by one Siris Kumar 
Gbose for Rs. 40,000, that the Receivers 
appointed in connexion with the parti¬ 
tion suit that is pendiug between the 
parties have borrowed on mortgage a sum 
of Rs. 40,000 and a sum of Rs. 10,000 on 
promissory notes, that one of the 
Calcutta properties has been attached for 
Rs. 50,000, that the defendants have 
refused to consolidate the debts due by 
the estate, meaning thereby to join with 
the plaintiff in acknowledging the debts 
now standing against her alone as the 
debts due by the estate, that they have 
borrowed Es. 1,10,000 on promissory 
notes on which interest to the amount of 
Rs. 40,000 has accumulated and they are 
about to execute a mortgage in respect of 
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this total amount o£ Bs. 1,50,000 and of a 
further loan of Es. 2,50,000. 

In the affidavits that were filed on 
hehaU of the appellants before the learned 
Judge an explanation was given as to 
why Rs. 2,50,000 was required and in the 

petition upon which the rule was issued 
by this Court verified by the appellants 
there is a statement that the proposal for 
the loan of Rs. 2,50,000 has fallen 
through. The net result of all these 
then is that there are the aforesaid 
claims on the appellant's estate, an 
attachment in respect of Rs. 50,000 on 
one of the Calcutta properties, and that 
the appellants ai’e about to mortgage 
their properties for Rs. 1,50,000 which, it 
18 said, is due to one of the creditors. 

These facts taken together and in view 
of the value of the appellants’ properties, 
in my opinion, fall far short of establish¬ 
ing that the defendants are about to 
dispose of their properties with intent to 
obstruct or delay the execution of any 
decree that the plaintiff may obtain. An 
attempt to secure debts already incurred 
by executing a mortgage in respect of 
them does not necessarily indicate an 
intention to obstruct or delay the execu¬ 
tion of a decree which has nob yet been 
passed and such a mortgage will not, in a 
case when the value of the properties far 
exceeds the amount of said debts as well 
as the claim in the suit, necessarily 
obstruct or delay the execution, for the 
plaintiff will be able to put up the pro¬ 
perties to sale subject to the mortgage 
that may be executed and realize her 
decretal dues. 

1 am accordingly of opinion that the 
order passed by Sub. Judge cannot be 
supported. The appeal therefore succeeds 
And the order of Bub. Judge is set aside. 

As regards costs I am not disposed to 
make any order in favour of the appel¬ 
lants in these proceedings either in this 
Court or in the Court below as in my 
opinion having regard to the relation 
between them and the plaintiff a more 
reasonable attitude for them to take up 
would have been to offer the security and 
thns allay any apprehension which she 
entertain as regards difficulties in 
reaping the fruits of the decree that she 
ts espeoting in her favour. Each party 
will therefore bear his or her own costs 
in these proceedings. 

Graham, J. —agree. 

Appeal allowed. 
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B. B. Ghose and Panton, JJ. 

Siiresh Chandra Banerji — Claimant 
No. 2—Appellant, 

V. 

Secretary of State and anothei —Op¬ 
posite Party—Respondents. 

Appeal No. 93 of 1924, Decided on 
9th November 1926, from the original 
decree of the Addl. Dist. J., Howrah, 
D/- 11th January 1924. 

Land Acquisition Act, S. 2Z—Market value 
assessed—Damages for prospective profits can- 
not be asked in addition. 

The market value of the laud is assessed by 
taking every circumstance into consideration, 
A person is entitled to claim damages for loss 
of earnings if he carries on some business in 
the acquired premises and by virtue of the 
acquisition he is deprived of his profits by 
reason of the fact that he cannot hud auy other 
place where be can carry on the business to 
which he was engaged on the acquired pre¬ 
mises. He however cannot again ask for dam¬ 
ages OD the ground that he might have made 
profits by engaging in a certain trade or busi¬ 
ness on the land in question: Ripley v. Great 
Northern Railicaij Company, (X875) 10 CU. A. 
435, Dist. [P 859, C 1] 

Dwarka Nath Mitter, Bejoy Kumar 
Bhattacharjee, Shyama Prosad Mukher- 
fee (Sr.) and Benoyendra Nath Pal it —for 
Appellant. 

Langford James, Surendra Nath 
Guha, M. Nuruddin Ahmed and Ambica- 
pada Choivdhury —for Respondents. 

B. B. Ghose, J . —This is an appeal 
from tlie decision of the Special Land 
Acquisition Judge on a reference made 
at the instance of the present appellant 
and another who was described as Claim¬ 
ant No. 1, named Mohini Mohan Banerji, 
against an award made by the Collec¬ 
tor. The land acquired was 21 highas 
odd and was used as a brick-field. It 
was let out to two bv,others named l^ull 
from October 1910 for ten years. The 
land was acquired under the Land Ac¬ 
quisition Act in 1914 when five years of 
the lease still remained to run. The 
rent payable by the Bull brothers to 
the two claimants was Rs. 1,800 per 
year# The interest of the claimants 
was that of dar-mokarraridars. The 
Collector awarded compensation on the 
basis of the rent reserved by the lease 
and allowed 20 years' purchase-money 
to the claimants. The total amount was 
Rs. 30,836. In their application for 
reference to the Judge the two claimants 
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wanted corapenFation to the extent of 
Rs. 1,18,000 odd. The learned Judge 
upheld the Collector’s award on certain 
grounds which it is not necessary now 
to deal with. Of tlie two claimants 
only the Claimant Ko. 2 has appealed 
before us and he has valued his appeal 
at Rs. lo.OOO in his one-half share, that 
is, he alleges that the compensation to 
he awarded to the two claimants ought 
to have been Rs. 60,000 odd. 

It has been contended before us that 
tlie Special Judge ought to have allowed 
compensation to the claimants with 
reference to one calculation something 
above Rs. 88,000 and according to a 
different calculation Rs. 77,000 odd. 
The contention with regard to the valu¬ 
ation according to the first method is 
that the rent ought to have been taken 
at the rate of Rs. 110 per bigha and the 
Collector ought to have awarded 20 years’ 
purchase value of that rent the amount 
being something over Rs. 46,000. To 
this it is contended that the value of 
the structures on the land should be 
added. The structures were a kiln and 
a building in which the office of the 
brick-makers was held. Rs. 3,000 is 
claimed for the kiln and Rs. 2,500 for 
the office building. The contention of 
the appellant further is that to this 
amount should be added damages for 
loss of earnings of the claimants as brick- 
makers and that is estimated at 
Rs. 37,000. This gives a total of 
Rs. 88,700 and if this calculation had 
any basis to support it the claimants 
noiglit have claimed a sura of about 
Rs. 58.000 in addition to what has been 
awarded by tlie Collector. The appel¬ 
lant s share on this calculation would 
have been namely Rs. 29,000. But he 
has abandoned about one-half of his 
legitimate claim on that basis according 
to the contention of his learned vakil. 

The second method in which com¬ 
pensation is claimed is that the valua¬ 
tion should have been made on the basis 
of the profits made by the business of 
brick-making. It is said that the .pro¬ 
fits according to the evidence would 
have been Rs. 3 per thousand bricks and 
as 15 lakhs of bricks would have been 
made every year the profits would have 
been Rs. 4,500. From this a deduction 
was made of 25 per cent, for risk in the 
manufacture and so forth. The actual 
profit is claimed at Rs. 3,385. To this 


is added the rent of Rs. 1,800 which th& 
proprietor would not have to pay if he 
bad himself prepared bricks on his own 
land. This gives a sum of Rs. 5,185.. 
At 15 years’ purchase on this basis tbe> 
valuation is said to be something over 
Rs. 77.000. 

We have to examine whether the ap¬ 
pellant is entitled to a higher amount* 
as compensation than what has been 
awarded by the Collector. The learned 
Judge below was of opinion that the 
Collector has actually awarded more 
than what the claimants were legiti¬ 
mately entitled to get as the market- 
value of the property. It is not neces¬ 
sary for us as the appeal has been argued 
here to examine the evidence frona 
that point of view of the learned Judg& 
below. The only thing that I think we 
ought to see is whether the appellant- 
before us has been able to prove by evi¬ 
dence that he is entitled to a higher 
sum than what has baen awarded to him* 
In this case there is no evidence as to the 
selling value of lands in the vicinity for 
ascertaining the market value. The 
Collector took as the basis of his valua¬ 
tion the rent which was payable under 
the ten years’ lease to the Bull brothers* 
That lease was only for ten years as I 
have already stated. The Collector ap¬ 
parently took that amount to be the 
rent realizable if a permanent lease 
were granted by the claimants. There 
is no evidence on the record as to what 
rent this land would fetch after the 
expiry of the lease to the Bull brothers. 
(After dealing with evidence his Lord- 
ship proceeded.) It is contended that 
the building must have some value* 
It is, however, possible that the build¬ 
ing was a thatched bungalow of no value 
to speak of. The argument, therefore, 
asking for adding the value of the struc¬ 
tures to the value of the land must 
fail. 

The next question put forward on 
behalf of the appellant is that of damage 
by reason of the acquisition injuriously 
affecting the earnings of the claimants* 
It is contended that in addition to the 
market value of the land as ascertained 
the claimants were entitled to damages 
for loss of any profits they might have, 
made if they had engaged in the busi¬ 
ness of brick-making after the. expiry 
of the lease in favour of the Bulls. In 
support of that contention the learned 
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vakil cites the case of Eipley v. Great 
Northern Railway Company (1). It 
seems to me that the principle laid 
down in that case has no application to 
the circnmstanoes of the present case. 
It is no doubt, well settled that in as¬ 
certaining the market value of the land 
the Court has to ascertain what is the 
market value of the property not accord¬ 
ing to its present disposition, but laid 
out in theimost lucrative and advant¬ 
ageous manner in which the owner can 
dispose of it. A familiar example is that 
of lands in or near a town which are 
agricultural, but capable of being used 
as building sites. But when once you 
assess the market value of the land by 
taking every circumstance into consider¬ 
ation, 1 do nob think that the person 
interested may again ask for damages on 
the ground that be might have made 
profits by engaging in a certain trade 
or business on the land in question. 

' It seems to me that a person is en¬ 
titled to claim damages for loss of 
earnings if he carries on some business 
in the acquired premises and by virtue 
of the acquisition he is deprived of his 
profits by reason of the fact that he 
cannot find any other place where he 
can carry on the business in which ho 
was engaged on the acquired premises ; 
for example, in this case if the claimant 
had carried on the trade of brick-making 
and had proved that after the acqtiisi- 
tion he was unable to find a suitable 
field for carrying on his business of brick¬ 
making and by that reason would lose 
his customers or suffer damage in any 
other way, he might have made a claim 
for such damage. In this case there is 
ample evidence that if the claimants bad 
wished to carry on their trade of brick¬ 
making there were sufiicient lands where 
they might have carried on the business 
if they chose to do so immediately after 
the acquisition or five years after the 
acquisition, that is after the lapse of the 
period when the lease granted by them 
was to expire. Moreover, as I shall 
state later on, there is no sufificiont evi¬ 
dence to establish the amount of pro¬ 
fits of the business. On these grounds 
1 do not think that the appellant can 
claim anything as compensation for loss 
of hit earnlngB. 

(1) tl8753 10 Oh. A. 486=23 W. R. 686=81 
T, L. B. 660. 
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With regard to the valuation that was 
suggested by the learned vakil for the 
appellant on the basis of profits, I do 
not think that there is any sufficient 
evidence on which the profits with re¬ 
gard to the business can at all be cal¬ 
culated. (After considering evidence on 
the point bhej udgment proceeded.) I do 
nob think I should add anything fur¬ 
ther in order to dispose of the argu¬ 
ments advanced in the appeal. As a 
matter of fact, the appellant has not been 
able to satisfy us that the compensation 
that has been awarded was inadequate. 
The appeal must, therefore, be dismissed 
with costs. 

The application was not pressed at 
the hearing. It is, therefore, rejected. 

Panton, J. —I agree. 

R.D. Application rejected 
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B. B. GilOSE AND PANTON, JJ. 

Rajah Janahi Nath Roy and others — 
Plaintiffs—Appellants. 

V. 

Naioab Khawaja Ilabibiilla Saheb — 
Defendant—Respondent. 

Appeals Nos. 289 and 290 of 1924, De¬ 
cided on 30t!i November 1926, from the 
original decrees of the 4th Offg. Sub-J., 
Dacca, D/- 12th September 1924. 

(а) Deal — Consilrtiction — Document con-iirued 
by Pru-y Council hi a certain iray—U is not 
open to further comidcralion Ly High Court. 

Whero a do:*unient was construed by th© 
Privy Council in a certain way in a previous 
litigation. 

Held: that thn efToct of the document is a 
matter of cotistructioji and is a question of law 
ajid that question of law having been decided in 
a certain way-by the highest tribunal is not open 
to further consideration by the High Court in 
subsequent litigation. Ci’ C 1} 

(б) Civil P. C., S. Ob^Hortgagor having only 
charge on property mortgaged, mortgaging as 
owner—Purchaser in exccut<on of mortgage de- 

cree against him was disallowed to recover pos¬ 
session—Ptirchascr can claim a rtght to tn& 
charge in favour of the mortgagor. 

Where a mortgagor claiming only a charge on 
the properties mortgaged, professed to mortgage 
them as owner and if the cl.iiin for possession 
of the purchaser in execution of a moitgjga do* 
creo against him was disallowed- 

7 icW ; that tho claim to enforce a charge otr 
the property does not rest upon any new facts 
but upon consideration of what the purchaser 
got by the purchase of the right, title and interest 
of the mortgagor, and that the charge being an 
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interest in immovable property and transferable 
as such; the purchaser can therefore claim a 
right in the charge created on the properties In 
favour of the mortgagor if the greater claim is 
not allowed* [P 364, C 1] 

Divarka Nath Chakrabarti, Sarat 
Chandra Basak, P.romode Kumar Ghose, 
Indu Prokas Cliatterjee, Surendra Nath 
Bose JI and Jatiii Mohan Bose —for Ap¬ 
pellants. 

Pugh, Surendra Nath Guha, Mycr and 
Sisir Kumar Ghoshal —for Respondent. 

B. B. Ghose, J .—These two appeals 
arise out of two suits which were dis¬ 
missed by the Subordinate Judge of 
Dacca on the 12th of September 1924. 
The plaintiffs sued for possession of 
17 gandas 6 dantis 4 jobs and 34| renus 
share of four zamindaries on the allega¬ 
tion that they had purchased that share 
on July 9, 1913, in execution of mortgage 
decree obtained by them against their 
mortgagors. Two suits were brought in 
two districts as the properties were 
situated in different districts and one of 
the suits was transferred to Dacca under 
the orders of this Court. The questions 
involved in the two suits being the sacne 
they were tried together and were 
governed by the same judgment. The 
two appeals have also been heard to¬ 
gether and will be disposed of by one 
judgment. 

The mortgage in favour of the plain¬ 
tiffs was executed in May 1906 and the 
suit out of which these appeals arise were 
brought in May 1916. There were four 
mortgagors but the mortgage suit against 
one of the legal representatives of one of 
them named Abdul Majid alias Hala Mia 
bad abated and the decree was with re¬ 
gard to the shares which the three other 
mortgagors and the shares of the other 
legal representatives of Hala Mia pur¬ 
ported to have in the mortgaged proper¬ 
ties. There is no question before us as 
to the validity of the mortgage decree or 
the sale thereunder. Those persons 
who purported bo mortgage their 
shares in the properties in suit 
to the plaintiffs will henceforth be 
described as the mortgagors. After the 
execution purchase the plaintiffs endeav¬ 
oured to take possession of the share sold 
but they were resisted by the defendant. 
There were certain intermediate proceed¬ 
ings, which it is unnecessary now to 
state, in which the defendant was suc¬ 
cessful. Ultimately the plaintiffs 
brought the present suits. 


The Subordinate Judge has given an 
elaborate statement of the facts which 
give rise to the controversy in the 
suits in question. The material facts as 
to the dealings with the property before 
the mortgage would also appear in the 
judgment of the Judicial Committee in 
the case of Khajeh Solehman v. Sali" 
mullah (1) to which it will be necessary 
for me to refer fully hereafter. I need 
only give a brief summary of the facts. 

On May 8,1846, corresponding to the 
27 th Baisakh 1253 B. S. certain person 
belonging to the same family, among 
whom were the ancestors of the mort¬ 
gagors, executed a deed by which they 
purported to create a wakf of certain 
properties including ^he properties 
now in dispute for the benefit of them¬ 
selves and their descendants genera¬ 
tion after generation and ultimately 
for the poor and destitute. They ap¬ 
pointed Abdul Gani to be mutwalli of 
the properties and directed him to pay 
certain allowance to the grantors who 
were members of the family. On Sep" 
tember 11, 1868, Abdul Gani appointed 
his son Ashanullah to be mutwalli iipbis 
place and on the same date Abdul Gani 
executed another deed also purporting 
to make wakf of certain other properties 
of which he claimed to be the sole owner 
and appointed his son mutwalli of those 
properties also and directed him to pay 
certain allowances to members of the 
family described in that deed. . The 
mortgagors did not get any interest 
under the provisions of this deed of 1868. 

In the year 1880, some members of 
the family brought a suit for accounts 
against Sir Abdul Gani and his son 
Nawab Ashanullah. The relevant por¬ 
tions of the plaint are as follows : 

The said Alimullah (father of Sir Abdul Gani) 
prevailed upon the Plaintiffs Nos. 20 and 21 
and the ancestors of the remaining plaintiffs 
and of the co-sharer defendants and »with their 
consent placed on the 27th Baishakh 1253 B* S* 
the said managemect in the hands of the De¬ 
fendant :No. 1 and entrusted him with the 
management and preservation of all descrip¬ 
tions of properties of the plaintiffs and the co- 
sharer defendants; and thus the Defendant 
No- 1 continued to do the management* 
The document of 27th Baisakh, 1253 B* S« pw 
pounded by the Defendants Nos. 1 and 2, ^ is as 
a matter of fact not a towliatnamah* It is only 
an in strument by which the management of tlw 
estate was made ovar. At that time most of 
t he members of the plaintiffs* family wer e 

(1) A. I. R, 1922 P. C. 107=49 Cal- 820=49 
I. A. 153* 
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minors and females ; and even if he (Defendant 
Ko-1) fraudulently inserted into it the terms 
** mutwalli " “ wakf ” (endowment) etc. without 
the knowledgde of the parties concerned, the 
said instrument cannot be regarded as a towli* 
atnamah nor are the plaintifis bound by it> 
3esldes it was ,not executed according to the 
regulations and the Mahome'dan Law. 

In the schedules to the plaint the pro¬ 
perties comprised in the deed of 1868 
were also included as having been ac¬ 
quired with the income of the properties 
in the deed of 1846. The Defendant 
No. 1 was Abdul Gani and Defendant 
No. 2 was Ashanullah. The question as 
to the validity of the wakf of 1846 was 
thus distinctly raised in the suit. Three 
■of the mortgagors and the father of the 
fourth were plaintiffs in that suit. 

The case was heard by the Subordinate 
Judge but before judgment was pro¬ 
nounced some friends of the family, in- 
•cluding men in very high position, inter¬ 
vened and brought about a compromise. 
Two documents were executed, one 
■dated August 26, 1881, signed by all the 
members of the family except Sir Abdul 
Gani and Nawab Ashanullah and the 
-other dated September 17, 1881, signed 
by Ashanullah alone. The main con¬ 
troversy in these appeals is with regard 
to the effect of the document of August 
26, 1881. By reason of the agreement 
made by the document of August 26, 
1881, all the defendants in the suit other 
than Sir Abdul Gani and Nawab Asha- 
nullah were transferred to the category 
of plaintiffs and they made an applica¬ 
tion to the Court for withdrawing the 
-suit on the same day reciting some of 
the provisions of the agreement and 
admitting the validity of the wakfnamah 
of the 27th Baisakh 1253. The prayer 
in the application runs thus : 

On tbe^e terms we beg to file ibis petition 
and pray that this suit be allowed to be with¬ 
drawn without any right of institutiog a fresh 
suit on any causes of action which form the 
rsubject-matter of this suit. 

The suit was thus withdrawn. 

By asewes of decisions from the year 
1889 the Privy Council held that a wakf 
fluoh as was sought to be made under 
the deeds of 1846 and 1868 was void 
tinder the Mahomedao law : hldhomad 
Ashanullah v. Amar Chand (2) ; Abdul 
Oa/ur y. Nizamuddin (3); A bdul Fata 

(2) C1889] 17 Oal. 498 = 17 I. A. 28 = 5 Sat. 

476 (P. 0.). 

48) [1892117 Bom. 1 = 191. A. 170 « 6 8ar. 

288<F.O.). 


V. Basaniaya (4) ; Muhammad Munaioar 
Ali V. Razia Bibi (5). In January 1895 
Sir Abdul Gani executed a heha-bil*ewaz 
in favour of his son Ashanullah and his 
heirs, of the properties included in the 
wakfnamah of 1868, as he was advised 
that the wakf was invalid by reason of 
the decision of the Privy Council. In 
that deed he stated that he was bound 
by the provisions of the agreement of 
August 26,1881 and that the donees 
would hold the properties subject to the 
legal effect of that agreement. 

Shorily afterwards Ashanullah stopped 
payment'of the allowance to some of the 
members of the family on which they 
brought a suit against heirs for their 
allowances in 1914, which was carried 
up to the Privy Council, and the argu¬ 
ment before us has been mainly with 
regard to the effect of that decision. 

One other fact need be mentioned sub¬ 
sequent to the decision of the Privy 
Council as to the invalidity of such 
wakfs. Ashanullah or his successor 
began to purchase or take leases of what 
was described as maliki interest from 
various members of the family in the 
properties comprised in the deed of 
1846, They thus acquired about 11 annas 
share of those properties. The shares of 
the mortgagors were not included in 
those transactions. 

I shall now quote some of the prin¬ 
cipal terms of the agreement of August 
26, 1881, which have been recited fully 
in the judgment of the Subordinate 
Judge. 

Cl. 3. The persons signing this memorandum 
admit that save and except as hereinafter provided 
neither they nor any of thorn have or has any 
claim to or interest in any of the properties in 
the possession of Nawab Abdul Gani and Asha- 
nullah or either of them, or belonging to them 
or either of them, and registered whether in 
their or either of their names or in the names of 
others. 4. The persons signing this memoran¬ 
dum of agreement admit that the two deeds of 
1253 and 1275 (1846 and 18G6) are valid and 
binding deeds of wakf. 

Under Cl. 5 ifc was admitted thab pro¬ 
perties constituted wakf by the deed of 
1846 consisted of those described in 
Schedule A and those so constituted by 
the deed of 1868 consisted of the pro¬ 
perties in Schedule B and no other pro¬ 
perties were to be held as wakf. By this 
clause of the agreement 161 items of 

(4) [1S94J 22 Cal. 619 = 22 I. A. 76 = 6 Sar. 

572 (P. C.). 

(5) [1905] 27 All. 320^ = 32 I. A. 86 = 8 Sar. 

788 (P. 0.). 
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property were released from all claims 
of the plaintiffs in the suit of 1880. 
Cl. 6 recited that Kawab Ashanullah 
consented to pay certain allowances to 
members of the family who were placed 
in two groups in Schedules G and D of 
the memorandum. Tliose who were in¬ 
cluded in Schedule C were to get their 
allowances out of the properties in 
Schedule A which were included in the 
deed of 1846 and those placed in Sche¬ 
dule D were to get their allowances out 
of the income of the properties in Sche¬ 
dule B which comprised the properties 
in the deed of 1868. For the purpose of 
tlie present appeals it is not necessary to 
recite any other terms of the agreement. 
The memorandum was registered and 
was signed amongst others liy three of 
the mortgagors and the father of the 
fourth. Kawab Aslianullah alone signed 
the agreement of September 17, 1881 by 
which he agreed to pay the allowances. 

The defendant in this case is the suc¬ 
cessor-in-interest of Kawab Sir Asha- 
nullah. His main defence was that the 
wakf of 1846 was valid and the al¬ 
lowances mentioned in the memorandum 
of agreement of 1881 were purely com¬ 
passionate allowances and were not pay 
able to the descendants of the signatories 
01 their transferees. It was also urged 
that the suits were barred by limitation. 
Various other questions were raised in 
the Court below, many of which were 
not urged before us. The Subordinate 
Judge dismissed the suits on the ground 
that by the two deeds of 1881, the title 
of the mortgagors to the disputed pro¬ 
perties ceased save for the annuities 
referred to, and that the mortgagors bad 
no title wliich they could mortgage or 
which could pass to the purchasers. He 
purported to base this decision on the 
judgment of the Privy Council in the 
case of Solehman Quadir v. SalimuUah 
Uj, already referred to. 

There is no question before us that the 
wakfs purported to have been created by 
the deeds of 1846 and 1868 are invalid, 
it has been so held by the Privy Council 
in the case already referred to. The 
Main argument of the appellants is that 
he wakf having been declared invalid 
no title to the property was conveyed to 
Ashanullah by the document of August 
^6, 1881. The ultimate gift for wakf 

f to Go<3) having 

ailed the title remained in the Grantor.*? 


and the effect of the document is that ifr- 
merely gave authority to Ashanullah 
for the management of the properties for 
and on behalf of the grantors. This- 
being a deed of management could not 
operate as an assignment of the right of 
the grantors in perpetuity but it was a 
personal agreement which is not binding 
on their assignees. The plaintiffs there¬ 
fore are entitled to recover possession of 
the shares of the mortgagors by virtue 
of their execution purchase. 

Even if I were inclined to accept that 
argument as sound, which I am not, I 
do not think I would be free to give 
effect to it, having regard to the decision 
of the Privy Council. What their Lord- 
ships say with regard to the agreement 
is this : 

The principal purpose of those agreements 
wag to secure to IWing and named persons 
certain fixed allowances which were to become' 
payable immediately and were to be continued 
to their heirs. It is true that the agreements- 
purported to confirm the wakfnamas, and that 
the allowances were made payable by the band 
of the mutwalli of the wakfnames out of the 
income accruing to him from the propetlies- 
thereby settled ; but allowances were intended, 
to take effect as immediate and heritable 
charges on such incomes taking priority of all 
the limitations contained in the settlement, and 
they may, therefore, be supported; although, 
those limitations fail. The direction to pay the 
allowances * out of income’ of the settled pro¬ 
perties, which appears in both agreements, 
shows an intention to create a charge, and this 
intention was not frustrated by the ineffectual 
attempt to keep alive the subsequent and in¬ 
valid limitations of the settlements. 

By those agreements the members of the 
family other than Sir Abdul Gani and his son 
Ashanullah surrendered their claims to pro¬ 
perty cf considerable value and stated their suit 
ia consideration of a firm contract securing to 
them annuities to an amount exceeding 
Rs. 1,80,000 and continuing such annuities to 
their heirs. 

Ifc is, however, contended on behalf of 
the appellants that although the langu¬ 
age used by their Lordships is wide 
enough it was used with reference to the 
facts of the case. It is urged that in 
that case the plaintiffs did not seek for 
possession of the property but only to 
recover their allowances, the right to 
which was denied by Ashanullah. The 
plaintiffs there were included among th& 
co-sharers placed in Schedule D and the 
properties out of the income of which 
they had to get their allowances were 
comprised in the deed of 1868 and their 
right to such allowances was recognized 
in the heba-bill-ewaz of Sir Abdul Gani 
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of 1895. "When they claimed their al¬ 
lowances the right to which was denied, 
their Lordships had only to consider the 
question whether they were entitled to 
recover their allowances. The decision ' 
of their Lordships should not be extended 
so as to construe it to have laid down 
that the title to the properties passed to 
the grantee by those agreements. Reli¬ 
ance is placed in support of this argu¬ 
ment to the observation of Lord Halsbury 
L. C., in Quinn v. Leathern (6) that every 
judgment must be read as applicable to 
the particular facts proved, or assumed 
to be proved, since the generality of the 
expressions which may be found there 
are not intended to be expositions of 
the whole law, but governed and quali¬ 
fied by the particular facts of the case 
in which such expressions are to be 
found. Bearing this in mind, as also the 
observations of Jessel, M. R., in In re 
Hallett’s Estate (7) that the only use of 
authorities or decided cases is the estab¬ 
lishment of some principle which the 
Judge can follow out in deciding the case 
before him, can it be said that we can 
disregard the observation of the Judicial 
Committee above ited in deciding this 
case ? The point rgued is with regard 
to the effect of the agreement of 1881. 

The effect of the deed was decided to 
be settlement of properties on the grantee 
reserving a charge for allowances for the 
grantors and their heirs on the properties 
in question. I think that this quostion 
as to the effect of the agreement having 
been determined by the Judicial Com¬ 
mittee it is not open to further con* 
isideration by this Court. The con¬ 
struction of the documents did not 
depend upon the facts of the case. 
The effect of the document is a 
matter of construction and is a qvtjestion 
of law and this question of law having 
been decided in a certain way by the 
highest tribunal is, as mneb binding on 
us as other decision in that case that the 
wakfs of 1846 and 1868 are invalid. 

Further, even if the question were 
open to us 1 do not think that the 
language could be plainer than what was 
used in Clause 3 of the agreement, to 
extinguish the title to the properties of 

^6) [l90liA. C. 496 = 70^. J. P. C. 76 = 85 
L. T. 289 = 60 W, R. 139 = 66 J. p. 
708=17 T. L. R. 749. 

(7) [1879] IS Oh. D. 696=49 L. J. Ch. 416 bs 
42 L. T. 421=28 W. R. 732. 
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the persons who signed the document of 
August 26, 1881, subject to the reserva¬ 
tion for allowances in Clause 6. If those 
persons executed the documents under 
any mistake or misapprehension they 
might possibly ask for its cancellation, 
but that step was never taken. There is 
no reason to suppose that the relinquish¬ 
ment of the title on certain considera¬ 
tions should be invalid because of “ the 
ineffectual attempt to keep alive the 
subsequent and invalid limitations of the 
settlement.” In my opinion therefore 
the claim of the appellants for possession 
of the properties must fail. It was also 
urged that the defendant’s predecessors 
themselves, acknowledged that the co¬ 
sharers had subsisting title to the pro¬ 
perties and they acquired the interests 
of other co-sharers to the extent of 
11 annas as we should also put the same 
construction on the documents. But it 
is not urged that there is any estoppel, 
and I think we should give effect to the 
true construction of the documents 

In my judgment there is another 
ground on which the plaintiffs’ claim for 
possession should fail. I have pointed 
out that the validity of the wakf of 
1846 was directly questioned by the- 
mortgagors in the suit of 1880 and 
they witlidrow their suit without 
any permission to bring a fresh suit. 
They are prochirled from bringing a fresh 
suit in respect of the same subject matter 
under O. 23, R. 1 (3) of the Civil Proce' 
dure Code which is practically tlie same 
in this respect ns S. 97 of Act 8 c£ 1859, 
the Code then in force. The plaintiffs as 
(dieir assignees are under the same dis¬ 
ability. Tlie fact that the wakfs have 
been decided to bo invalid by the Judi¬ 
cial Comniilteo does not help the plain¬ 
tiffs. Xlie result of the decision is that 
the defendant will not be able to set up 
tho validity of the wakf as against third 
persons and the property in his hands 
will ho con'^idered as his personal pro¬ 
perty and lial>]e to attachment and sale 
in execution of decree against the de¬ 
fendant subject to the charges. But so 
far as the mortgagors are concerned and 
their assignees they are bound by the 
effect of the withdrawal of their suit of 
1880, without permission to bring a fresh- 
suit on the same matter, 

On behalf of the respondent it was- 
urged that the suits were barred 
by limitation. The Subordinate Judge 
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decided that question against the defend¬ 
ant. If there had been no suit in 1880 
and the agreement of 1881 I should have 
held that the right of the mortgagors to 
the properties was not barred on the 
authority of Mahamacl Ali v. Razia Bihi 
(5) which affirmed this decision of the 
Allahabad High Court as the Subordinate 
Judge has held. Bnt as I hold that the 
plaintiffs have no right to recovery of 
■the possession, the question of limitation 
becomes immaterial. 

The next question that is urged for 
the appellants is that if the plaintiffs 
are not entitled to recover possession 
of the properties they are at any 
rate entitled to enforce the charge 
for the allowances payable to the 
mortgagors as they are purchasers of 
the right, title and interest of the mort¬ 
gagors at the execution sale. The res¬ 
pondent meets the contention on the 
grounds : (1) that no charge was claimed 
in the plaint and no issue was raised on 
the question ; (2) the allowances are 
not permanently fixed but liable to 
fluctuations and may even be discontinu¬ 
ed ‘Under certain circumstances. With 
regard to the first objection it seems to 
me that because the plaintiffs asked for 
too much we cannot refuse to grant them 
a decree for less if they are found to be 
entitled to it. The claim to enforce a 
charge on the property does not rest 
upon any new facts but upon considera¬ 
tion of what the plaintiffs got by the 
purchase of the right, title and interest 
of the mortgagors. The mortgagors 
professed to mortgage their interest as 
owners of the property. It is found 
that they had merely a charge on the 
property for allowances and that they 
were not full owners. The charge is an 
interest in immovable property and 
transferable as such. The plaintiffs by 
their purchase stepped into the shoes of 
the mortgagors with regard to the 
property. They can therefore claim a 
right in the charge created on the 
properties in favour of their mortgagors 
if the greater claim is not allowed. The 
fact of their not placing this question 
before the Court below may be a matter 
of costs. With regard to the second 
objection I need only point out from the 
judgment of the Privy Council that the 
provisions contained in the agreements 
with regard to the distribution of the 
annuity and proportions to be deter¬ 


mined by the punchayat it may be 
disregarded. See Khajeh Solehman v. 
Salimullah Bahadur (1). 

It sesms to me that there is no valid 
answer to the claim of the plaintiffs to 
the annuities which are payable to their 
mortgagors and charged on the properties 
in question. 

No other point was argued on behalf 
of the appellants before us. But the 
respondent urged that the suits were 
defective for want of parties. I do not 
think it is so. It was also urged on 
behalf of the respondent that the shares 
of the mortgagors were not as found by 
the Subordinate Judge, but nothing has 
been said which shows that that finding 
is erroneous. The respondent also relied 
on the case of Mahamed Musa v. Aghore 
Kumar (8) and certain other cases. I do 
not see what application the case of 
Musa '(8) has to this case. There is no 
formal defect in the agreement which 
was a registered instrument. 

I am of opinion that the dismissal of 
the suits would defeat the justice of the 
case. I would therefore modify iihe 
decree of the Subordinate Judge thus : 
The plaintiffs’ claim for possession of 
the property is dismissed. It is declared 
that the plaintiffs are entitled to the 
allowances charged on 17 gundas 6 dantis 
4 jobs and 341^ renus share of the pro¬ 
perties described in the plaint which 
were payable to Syad Karimulla, Khaje 
Abdul Bashid and Khaje Abdul Khalek 
alias Bachu Mia and their heirs and legal 
representatives and the legal representa¬ 
tives of Hala Mia except the person 
named Hafez Bibi against whom the 
mortgage suit bad abated under the 
agreements dated August 26,1881 and 
September 17, 1881, the amount of such 
allowances being left undetermined in 
these suits. 

As to costs I think the order of the 
Subordinate Judge should be left undis¬ 
turbed, but in this Court as both the 
parties placed their case too high there 
should be no order as to costs to either 
party. 

Panton, J. —I agree. 

R.D. Decree modified. 

(8) [1914J 42 Oal. 801=289 I. 0, 930=42 I.X 

1 (P. 0.). 
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Greaves and Mukerji, JJ. 

Kalipada Basu and others —Plaintiffs 
—Appellants. 

V. 

Fort Gloster Jute Manufacturing Co., 
Ltd. —Defendants^Respondents. 

Appeal No. 11 of 1925, Decided on 15fch 
July 1926, from the original decree of 
the Sub-J., Howrah, D/- 24th Septem¬ 
ber 1924. 

^ Part-performance — Contract'to transfer 
immovable property partly '^performed — Parly 
delivering possession is estopped from setting up 
Ms own title — Doctrine will not apply where 
remedy for specific performance of contract is 
barred — Plainti ff recovering possession on 
strength of title cannot succeed when the transfer 
was not by a registered deed. 

Where a contract for the transfer of immo* 
vable propert 7 is partly performed, the rightful 
owner is estopped in a suit for recovery of posses¬ 
sion from setting up his own title by reason of 
the contract which had been performed in part. 
But the doctrine of tpart performance will not 
apply where the right to claim specific perfor¬ 
mance of the contract is barred. Case law dis¬ 
cussed. [1* 369 C 2] 

However, the estoppel arising out of the equit¬ 
able doctrine of part performance will not create 
title in the plaintifis if otherwise they had none, 
and where the plaintifi seeks to recover possession 
on the strength of his title, bo cannot succeed 
when there has been no transfer by a registered 
deed such as is necessary under 8. 54, T. P. Act. 

[P370C 1, 2] 

D. N. Mitter, Promotho Nath Dando- 
padkya and Surja Kumar Aich —for Ap¬ 
pellants. 

P. C. Mitter, Sisir Kumar Ghosal and 
Krishna Lai Banerjee —for Respondents. 

Mukerji, J. —The plaintiffs are the 
five sons of one Tarak Nath Bose, de¬ 
ceased. Tavak Nath Bose and Hare 
Krishna Bose were two brothers. The 
latter died in 1881 leaving a widow who 
also died on the 7th November 1921. 
The former died on the 9th September 
1921. 

The plaintiffs' case appears to be as 
follows : The properties described in 
Sch. ka to the plaint belonged to the 
joint family of the said two brothers. 
They consisk of two items, Plot No. 1 
being 4 bighas 10 cottabs of land held in 
mokurrari right under a deity Sree Sree 
Iswar Dakshina Bay ; and Plot No. 2 
being 3 bighas of land hold in lakberaj 
right. The plaintiffs are now the owners 
of the said properties. In 1916 the 
defendant Company took forcible posses- 
!8ion of a bigha of land out of Plot No. 1 


of Sch. ka and erected cooly huts there* 
on, and upon that Tarak Nath Bose, whe 
was then an employee under the said 
Company, instituted a suit, being Suit 
No. 364 of 1916, for declaration of title, 
recovery of possession and rnesne profits 
and for a permanent injunction restrain¬ 
ing the defendant Company from erecting 
any structures thereon and for other 
reliefs. Tarak Nath Bose also instituted 
criminal proceedings in connexion with- 
this forcible dispossession. The Company 
then prevailed upon Tarak Nath Bose to- 
withdraw from the suit agreeing to give 
Tarak Nath Bose a plot of jote land 6' 
bighas in area and described in Sch. kha 
to the plaint and to excavate for him a 
tank 100 ft. square and also to erect a 
boundary wall round his homestead. On 
this agreement being reached Tarak Nath 
Bose withdrew from the suit which was 
eventually dismissed on the 8th April 
1916. The execution of a .formal deed of 
exchange which was agreed upon at the 
time was, however, put off. The Com¬ 
pany gave Tarak Nath Bose the land 
aforesaid which the latter continued to 
be in possession of by cultivation thereof. 
In 1917 the Company wanted to have 
some more lands and there were negoti¬ 
ations between them and Tarak Nath 
Bose for the purchase of plot No. 2 of 
Sch. ka, as the result of which Tarak 
Nath Bose made over possession thereof 
to the Company, it being arranged that 
the Company would pay its proper price. 
The Company thus took possession of this 
plot as well and erected structures there¬ 
on. Subsequently the Company asked 
lor and obtained the documents relating 
to the two Plots, Nos. 1 and 2 in order to 
executo the deed of exchange and the 
kobala, but thereafter did nothing in that 
direction. Thereafter in 1918 'the Com¬ 
pany dispossessed Tarak Kath Bose from 
the land of Sch. kha. This led to open 
rupture between the parties and in order 
to put Tarak Nath Bose into further 
trouble the Company instituted a suit 
against him for ejecting him from his 
homestead. Tarak Nath Bose filed a 
wiitten statement denying the Company's 
right to eject him and chai'acterizing the 
suit as malicious and as being the out¬ 
come of the grudge* which the Company 
bore against him for bis refusal to part 
with the homestead for which, be alleged, 
the Company bad offered a price of 
Rs. 6,000 which was inadequate. In the 
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said written statement Tarak Nath Bose 
also set out what the Company had done 
in respect of Plots Nos. 1 and 2 of Sch. 
ka. The suit ended in a compromise, 
dated the 16th April 1919,'under which 
the Company purchased the homestead 
for Rs. 6,000, and there was a -condition 
in the compromise, that both parties 
would amicably settle-between them the 
dispute relating to the said two idots. 
This dispute, however, was not settled as 
agreed upon and Tarak Nath Bose even¬ 
tually died. 

After the death of Tarak Nath Bose on 
the 14th December 1921 the plaintiffs in¬ 
stituted the present suit. The main 
prayers in the plaint were as follows : 

(/;«).—That possession of the whole of 
the land described in Sch. ka below may 
be given to the plaintiffs upon a declara¬ 
tion of their title thereto. 

{kha) If for any reason the Court holds 
the above-mentioned contract to bo en* 
forcible regarding the 4^ bighas of land 
described in Plot No. 1 of Sch. ka, then 
possession may be given to the plaintiffs 
of the property of Sch. kha, upon a de¬ 
claration that they are entitled to get 
possession of the same and a decree may 
be passed for execution of a proper deed 
of exchange in i*espect of the same and 
for payment of the sum of Rs. 1,800 for 
■digging a tank and for erecting the com* 
pound wall. 

((7^) That the defendant Company may 
be ordered to return to the plaintiffs all 
the documents, etc., regarding the lakhe- 
raj (rent-free) property mentioned in plot 
No. 2 of Sch. ka. 

igha). That the defendant Company 
may be ordered to remove all the struc¬ 
tures and other things that they have on 
the same land. 

On the plaint being filed the Company 
filed a written statement on the 20th 
February 1922 traversing almost every 
allegation made in the plaint. This 
statement consists of thirty paragraphs 
verified by one Bepin Behari Ganguli who 
described himself as the gumastha of the 
Company for the mehal in suit. The 
statement, however, was afterwards 
found to be defective as some necessary 
matter was omitted from it on account of 
inadvertence and this necessitated the 
filing of a further statement on behalf of 
the Company which they filed, verified 
again by the said gumastha on the 17fch 
March 1922. 
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These pleadings gave rise to fourteen 
issues, most of which were found in 
favour of the plaintiffs by the Subordinate 
Judge. The learned Judge found in 
favour of the plaintiffs’ title to the lands 
of Sch. ka and gave them relief in the 
shape of a declaration to that effect. The 
other prayers of the plaintiffs were re¬ 
jected. The plaintiffs have accordingly 
appealed to this Court. 

It is somewhat difficult to follow the 
learned Judge’s reasoning which led him 
to refuse the other prayers in the plaint; 
because he has not dealt with those 
prayers separately. Nor has the learned 
Judge kept in view the distinction bet¬ 
ween the plaintiff’s case as regards the 
two plots of Sch. ka. On the whole the 
reasons which weighed with the learned 
Judge, as far as I am able to gather from 
his judgment, are these : As regards 
prayer kha of the plaint, he seems to have 
held that the prayer was one for specific 
performance of a contract, the cause of 
action for which accrued in June 1918, 
and the suit having been filed more than 
three years after such accrual, Jtha relief 
was barred ; he has said nothing about 
prayer ga ; as regards the prayer for re¬ 
covery of possession of the lands of Sch. 
ka^ it is not at all clear whether he con¬ 
siders the same barred by limitation ; but 
in any event he is clearly of opinion that 
* law and equity will stand ‘in the way 
of plaintiffs’ getting khas possession ; ” 
and as regards prayer gha, though he 
says nothing about it specifically, it fails 
as a corollary to the plaintiffs failure to 
recover khas possession of the lands of 
Sch. ka. 

I shall presently deal with the grounds 
urged on behalf of the appellants in sup¬ 
port of the appeal, but ‘before I do so I 
desire to deal with some of the conten¬ 
tions urged on behalf of the ^respondent 
Company, because if these contentions 
succeed, the judgment of the learned 
Judge must stand. 

The first contention which the respon¬ 
dent Company attempted to urge is to 
the effect that they are entitled to the 
lands of Sch. ka, as being the present 
zemindars of the mehal, as these lands 
were chakran lands which had been 
given to the pujari of the deity Siva and 
as they have been surrendered .in their 
favour by the son of the late pujari. 
Apart from the merits of this contention 
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which I find wholly unsupported by any 
•evidence except the evidence of one 
Basanta Ohoudhury who says he is the 
eon of the late pujari and who professes 
to have made the surrender, ‘and whose 
'evidence on the face of it is absurd 
And untrustworthy, the respondent Com¬ 
pany are, in my opinion, not competent 
to challenge the plaintiffs* title for 
which a declaration has been made by 
the learned Judge in plaintiffs’ favour, 
they not having preferred any appeal 
from that decree. The next contention 
of the respondent is to the effect that 
there was no such agreement between 
the parties under which according to the 
plaintiffs' case there was exchange of 
Plot No. 1 of Sch. ka with the lands of 
Sch. kha in 1916, that there was no. such 
exchange as was alleged on the plaintiffs’ 
behalf, that there were no negotiations 
relating to Plot No. 2 of Sch. ka and no 
making over of possession in respect oE 
that plot nor any delivery of title-deeds, 
and that generally speaking the plain¬ 
tiffs' story is a myth. The plaintiffs 
have sought to prove the agreement 
relating to the exchange by direct 
evidence as well as by evidence showing 
that in point of fact they were in 
possession of the Sch. kha lands for 
some time, that is to say, from the latter 
part of 1916 to some time in 1918 when 
they were dispossessed. (His Lordship 
then examined the evidence and pro- 
ceded). On consideration of the facts and 
circumstances of the case I agree with the 
learned Judge in holding that the agree¬ 
ment upon which the plantiffs rely has 
been proved. I also hold in agreement 
with him that the plaintiffs’ case as to 
the circumstances under which Plot 
No. 2 of Sch. ka was made over to the 
defendant Company as alleged on behalf 
of the plantiffs, is substantially true. 

It is impossible to account for the trans¬ 
fer of possession of this plot on any other 
hypothesis and indeed no alternative 
case, beyond a bare denial of plaintiffs’ 
right and possession in this plot at any 
time, has not been put forward on behalf 
of the defendant Company. Moreover. 
Babu Tinoouri Ghosh, a very respectable 
pleader who is said to have taken a very 
important part in these transactions on 
behalf of the defendant Company, has 
not stepped into the witness-box, al¬ 
though it is evident that he was looking 
after the defendant Company's case. 
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The only suspicion that I feel is as 
regards the delivery of the title-deeds ; 
for while it is said in the plaint that 
the title-deeds of both the plots of 
Sch. ka were made over for the pur])03e 
of execution of necessary documents and 
the evidence indicates that all of them 
were made over at one and the same 
time, the prayer in the plaint is confined 
to recovery of the title deeds of only 
Plot No. 2 of that schedule. I am not 
satisfied that the title-deeds were really 
made over and at any rate no details are 
forthcoming as to the nature and number 
of the title-deeds, if any, that were so 
made over. This being my view of the 
facts, I now proceed to deal with the 
grounds urged on behalf of the appel¬ 
lants in support of their appeal. 

The appellants’ first argument relates 
to their prayer kha. As regards this 
prayer it consists—(a) of recovery of pos¬ 
session of Sch. kha land, on declaration 
of plaintiffs’ title thereto ; (b) of direc¬ 
tions for the execution of a proper deed 
of exchange in respect of that plot and 
for payment of Bs. 1,800 for digging a 
tank and for erecting a compound wall. 
Portion (b) of this prayer in its essence 
involves reliefs for specific performance 
of a contract entered into so far back as 
1916, and must I think be held to be 
barred by the three years’ rule of limita¬ 
tion. As regards portion (a) of this 
prayer the learned Judge in my opinion 
has erred in holding that it is governed 
by the same rule. The causa of action 
was tho dispossession in respect of this 
plot in 1918 and upon the allegation 
upon which the plaintiffs have come to 
Court, Art. 142 is clearly the article 
which should be held to apply. The 
question then is whether tho plaintiffs 
are entitled to succeed on tho facts 
which have been established. It is clear 
that in order to succeed as regards this 
part of the case the appdlants must 
establish their title to the Sch. kha plot. 
It has been urged on behalf of the appel¬ 
lants that in view of the part perfor- 
manca of the contract under which they 
were pat in possession of this plot in 
exchange for Plot No. 1 of Sch. ka, tlie 
omission to execute a formal deed of 
exchange was immaterial and equity 
will step in and complete any defect in 
the plaintiffs’ title and will assist them 
in having their title declared and in 
recovering possession. 
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In this behalf reliance has been placed 
upon the decisions of the Judicial Com¬ 
mittee in the cases of Iviantbandi Begum 
V. Kamaleswari Pershad '(l) and Maho' 
med Musci v. Aghore Kumar Ganguli (2). 
On behalf of the respondents it has been 
argued that both these cases deal with 
transactions which took place before the 
Transfer of Property Act came into exis¬ 
tence, under S. 5i of which a registered 
intrument is essential to the validity of 
a transfer and that the principle laid 
down in these cases cannot assist the 
plaintid's. This argument has some 
force and weight of authority in its 
support. To deal with the question as 
to how far the doctrine of part perform¬ 
ance may assist the plaintiffs in the 
present case it is necessary to examine 
the state of the authorities bearing upon 
the point. 

In Immudipattam Thirugnana Kon- 
dama Naik v. Periya Dorosami (3) the 
transaction by which a mortgage was 
sought to be effected was of 1882 and 
the suit was instituted in 1895 and the 
argument before the Judicial Committee 
was that though the mortgage fell short 
of an actual transfer it showed a good 
contract for one, and the defendant 
might call upou the heir of the contrac¬ 
tor to implement the contract. Their 
Lordships held that at the date of the 
deed a transfer such as that alleged 
could not be effected except by a regis¬ 
tered deed as required by^the Transfer of 
Property Act of 1882 and observed thus: 

Certainly i£ such a right exists it would bs an 
answer to the plaintiffs’ claim and the exact 
form in which it could be enforced need not be 
considered. 

A Pull Bench of the Madras High 
Court in Kurri Verrareddi v. Kurri 
Bapireddi (4) had occasion to consider 
this last-mentioned decision of the 
Judicial Committee and in that case 
they treated the observation quoted 
above as obiter dictum. The next deci¬ 
sion to which reference need be made 
is that of the Judicial Committee in 
the case of Mahomed Musa v. Aghore 
Kumar Ganguli (2). In that case there 
was a compromise in a suit between the 
parties in 1873 under which certain con- 

~(i) [1887] 14 Cal. 169=13 I. A. 160=4 Sar. 

732 (PC) 

(2) [191^1 ^42 Cal. 801=28 I, C. 930=42 I. A. 1 

(3) 377=28 1. A. 46=7 Sar. 
(0 [1906] 29 Mad. 336=16 M, L. J, 395 (P, B,). 
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veyances were to “be executed, but the- 
agreement of compromise was not regis¬ 
tered nor embodied in the decree and no 
conveyances were executed, but the com¬ 
promise was acted upon and carried out 
by all the parties to it and their succes- 
sors-in-title for 30 or 40 years. Their 
Lordships held that even though tho 
compromise and the decree-taken together 
was considered defective or inchoate the 
acts of the parties had supplied all 
defects. Their Lordships observed : 

When the actings and conduct .of the 
parties are founded upon, as in the performance 
or part performance of an agreement, the- locus 
poenitenilae which exists in a situation where 
the parties stand upon nothing but an engage¬ 
ment which is not final or complete, is ex- 
eluded. For equity will support a transaction 
clothed imperfectly in these legal forms to 
which finality attaches after the bargain has 
been acted upon. 

Shortly after another pronouncemeat 
was made by the Judicial Committee in 
the case of Venkiyyamma Bao v. Appa 
Rao (5). In this case their Lordships 
allowed specific performance of a condi^ 
tioaal promise, which otherwise would 
have been but inchoate, but which by 
reason of the acceptance and performance 
of the condition, was held to have 
amounted to a complete contract. The 
suit in this case, however, had been filed 
within three years from the accrual oi 
the cause of action. The learned Judges 
of the Madras High Court appear to 
have felt considerable difficulty in inter¬ 
preting the aforesaid decisions of the 
Judicial Committee to which I have just 
referred and a Bench of that Court by a 
majority held that in the absence of a 
registered deed of exchange as required 
by Ss. 54 and 118 of the Transfer of 
Property Act a defendant in a suit in 
ejectment could not rely -upon the pos¬ 
session which the plaintiff had given 
him in part performance of a contract 
and that the plaintiff in the suit was 
not estopped by his conduct from 
recovering possession. S. S. B. Bama- 
nathan Ghetty v. Ranganathan Ghetty 
(6). The learned Judges in that case 
followed the Pull Beuch decision of that 
Court in the case of Kurri Veerareddi 
V. Kurri Bapireddi (4). 

(5) [1916] 39 Mad. 509=34 I. 0. 921=43 I. A. 

138 (P C ) 

(6) [1907] 40 ifad. 1134=33 M. L. J. 252=0 

L. W. 300=43 I. 0.138=(1917) M. W. N. 

757. 
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In a reoenb Eull Bench decision of that 
Court: in the case of Vijsagap itam Sugar 
Development Co. v. Muthuramareddi (7X 
in which A agreeing to sell his lands 
worth more than Rs. 100 to B received 
the consideration and put B in posses* 
sion, but did not execute a conveyance 
and then sued to eject B from the land, 
it was held that performance by way 
of delivery of possession and an enforce¬ 
able right on B's part to specific perform¬ 
ance are good defences to the action, and 
tho learned Judges in this decision pur¬ 
ported to follow the decision of the Judi¬ 
cial Committee in the cases of Vcnkay 
gamma Rao v. Appa Rao (5) and Maho* 
med Musa v. Aghore Kumar Ganguli (2) 
and to overrule the decisions in Kurri 
Veerareddi -v. Kurri Bapireddi (4), and 
Ramanathan v. Ranganathan (6). In 
the samecase the Division Bench after the? 
expression of opinion of the Full Bonclj 
overruled the contention that the doctrine 
of part performance is limited to cases 
when the right to sue for specific per¬ 
formance is not barred on the date of the 
subsequent suit. 




The Allahabad High Court in tlie cas 
of Salamatuzzamin v. Masfia Allah Kka'i 
(8), appears to have hold the parties down 
under somowliat similar circumstance? 
to the contract which in tliat case was i 
«50Dtrac6 for exchange and was parth 
executed by mutual delivery of possessioi 
and dismissed the plaintiff’s claim t< 
recover possession from tlie defendant 
though on account of want of a prope 
deed of exchange the title still remainee 
in the plaintiff, and the time fer specifii 
performance of the contract liad expired 
The principle of this decision appears t( 
l»avo been approved of in a more recen 
decision of tliat Court in the case of Ran 
Sewak Rai v. Sheonaik Rat (9). Tin 
llombay High Court has also applied thi 
principle in the case of Sandu Valji v 
Bhikchand Suraj Mull (10) in which othe 
<5ase9 of that Court have also been re 
ferred to as having adopted it. In thi 
last-mentioned case there was an agree 
meat arrived at between the partie 
which had been acted upon for elevei 
years prior to the suit, and it was hok 
t hat though the defendants* right t< 

Mad. 271=46 Mad. Dl! 

(8) All. 187=48 I, O. 645=16 A.1,.3 

h ^ All. 438=46 All. 888. 

(10) A. I. B. 1933 Bom. 478=47 Bom. 691. 
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gpecifio performance was barred, the 
plaintiff aooording to the equitable prin¬ 
ciple of part performance which makes 
the contract binding between tho parties 
was not entitled to succeed. 

So far as the Calcutta High Court is 
concerned the position seems to be that 
while there is no doubt that the rightfuli 
owner is estopped in a suit for recovery! 
of possession from setting up his own 
title by reason of the contract which had 
bean performed in part there is some, 
though very slight, conflict of judicial 
opinion on the point as to whether this 
doctrine may be applied without reference 
to the question whether the right to 
claim specific performance of thecohfcracfc| 
is or is nob still subsisting. The English 
authorities indicate that the doctrine is 
applicable only in those cases where 
specific performance can be obtained 
between the same parties in tho same 
Court and at the same time as the sub¬ 
sequent legal question falls to be deter¬ 
mined : Manchester Brewery Qo. v. Coombs 
(U), and Potter v. Potter (l2), which was 
relied upon by the Judicial Committee in 
Mahomed Musa v. Aghore Kumar Ganguli 
(2). This limitation as to the applica¬ 
bility of the doctrine has been recognized 
in Bihi Jawahir Kumari v. Chatterput 
Singh (13). Singhceram Poddar v. Bha- 
ghat Chandra Nandi (14), Secretary of 
Statr. wForlea (15), Bepin Behart Mitra 
v. Tincouri Pathak (16), Khagcndra Nath 
Chatterjec v. Sonatan Guha (17), Shyam 
Ki^hore. Deg v. Omesh Ch. Bhattacharjee 
(18), Gajetidra Nath Dcy v. Moulvi Ash- 
rnf Iloa^ain (19), Pitam'ar Gaia v. Ram 
Chnrnn Moral (20), and was implicitly 
recognized by Jenkins, C. J., in Puckka 
FjqI V. Kiuij B'-hari Bat (21). 

On tho other hand, tho doctrine has 
l)Oon applied without reference to the 
question whether the right to claim speci¬ 
fic performance was or was not subsisting 
i n tho cases of Meher Ali Kha n v. Ara- 

(U) flOOl] 2 Ch. 608=70 1,. J. Ch. 814. 

<12) [1750] 1 Ves. Soo. 487—3 Atk. 710= 
Ambl. Os. 

(13) [10051 2 C. L. J. 343. 

(14) [1010] 11 C. L. J. 543=6 I. C, 632. 

(15) [1912] 16 C. L. J. 217=17 r. 0. 180. 

(IG) [10111 1.5 C. W. N. 076=91. C. 374=13 
C. 1j. j. 271. 

(17) [1015] 20 C. W. N. 140=31 I. C. 987. 

(18) [1919] 24 C. W. N. 463=55 I. C. 154=31 

0. Jj. J. 75. 

(19) A. I. R. 1923 Oal. 130. 

(20) A. I. B. 1924 Cal. 483. 

(21) [1913] 18 C. W. N. 445=20 I. C, 803=19 

C. Ti. J. 213 
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tunnessa Bihi (22), and Shajiliil Huq 
Chou-dhry w Krishna Golind'i 
Tho former of these two decisions is that 
of a learned Jndge sitting singly and tho 
exceptional circninstances of the latter 
case havo l^een pointed out in tho case of 
'pitamhar (lain v. Ram Char an Moral 
(20), and it has been oKpIained in this 
'case how that decision docs not lay down 
•any exception to the limitation as regards 
dhe applicability of the doctrine in cases 
only where specifio performance can be 
^obtained. The propondorance of authoi'ity 
therefore is in favour of the limited 
applicability of the doctrine. 

It dear, liowever, that,estoppel avis* 
'ingontof tho equitable doctrine uf part 
porforinauco will not create title in the 
plaintiffs if otherwise tliey had none. 
The Judicial Committee in the case of 
Mauny Skive Ooh v. Maung Init{2-k) 
referred to S. 54 of the Transfer of Pro¬ 
perty Act and it would seem that their 
Lordships were of opinion in considering 
whether a contract creates a charge upon 
or interest in land one has to go by the 
statute and not upon any principle of 
English equity. It is true, as has been 
pointed out in this Court in tho case of 
Jnan Chandra Das v. Rajani Kanta Pal 
(2.5), and in decisions of other High 
Courts as well, that the Judicial Com¬ 
mittee did not consider in that case 
whether the equitable doctrine of } art 
performance was inapplicable in this 
country by reason of S. 54 of the Transfer 
iOf Property Act; still in a case where, as 
jhare, the plaintiffs seek to recover posses- 
jsion on the strength of their title, they 
cannot succeed, when there has been no 
itransfer by a registered deed such as is 
'necessary under that section. [See 
Jagadbandhu Saha v. Radha Krishna 
Pal (26)]. 

The appellants no doubt came upon 
the land quite lawfully and were in 
peaceful possession thereof, having been 
put in possession by the rightful owners, 
the defendant Company. It is conceiva¬ 
ble, if the defendant Company are estop¬ 
ped by reason of the contract which was 
partly performed fully on the part of the 
Appellants’ prtdeoessor and in part on 

(22) [1919] 25 C. Vv’. N. 905. 

(23) [1919123 0. W..N. 284=47 1. C. 428=28 

j • c j 

i-i) [19171*44 dal. 542=38 I. C. 938=44 I. A. 
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(25);-[19i8] 22 C. W. N. 522=41*1. C,'S50. 

1 f26) fieoOj 36 Cal. 920=4 I. C. 414. 


behalf of the defendant Company or by 
reason of some other equitable prfnciple 
based on their conduct in relation to the 
land, to take the view that the defendant 
Company are no, better than trespassers. 
Under such circumstances a qresbioh may 
arise whether prior peaceful and lawful 
possession may not furnish good title as 
against a trespasser. Even if those cir¬ 
cumstances, however, in view of the'deci¬ 
sion of this Court in the caseof l^m 
Ghand Gaita v. Eanchiram Bagani (27), 
which notwithstanding several dissentient 
views, is now held to have laid ‘doivn a 
principle which is well settled, sq far as 
this Court is concerned [see Nabahishore 
y. Pora Bewa {2S)], thQ plaintiff ’cannot 
succeed. The result then is that the 
plaintiffs’ prayer hha must fail in its 
entirety. 

I now come to deal with prayer ha 
which involves a consideration of the 
two plots of Sch. ha. As regards Plot 
No. 1 the plaintiffs were dispossessed by 
the defendant Company at first in respect 
of one bigha out of it and thereafter the 
plaintiffs’ father put the defendant 
Company in possession in respect of the 
rest. The defendant Company have no 
title to this plot. They had promised to 
have deed of exchange made in order to 
effect a transfer which would create their 
title. There was part performance of 
the contract on their behalf by reason of 
the plaintiffs’ father being put in pos¬ 
session of the hha Schedule lands. Prom 
this land the defendant Company sub¬ 
sequently dispossessed the plaintiffs, 
thereby undoing what they had done in . 
the shape of part performance, I fail to 
understand how any question of three 
years’ limitation can arise upon the facts 
or how any questiou of limitation at all 
can possibly arise. I do not agree with 
the appellants’ contention that Art. 14:3 
of the Limitation Act applies, for in that 
case some contract which would entitle 
the plaintiffs to this plot by reason of a 
forfeiture or breach of condition thereof 
or some facts which would invoke the 
operation of S. 119 of the Transfer of 
Property Act will have to be proved. 

At the same time I fail to see why 
the plaintiffs’ suit for recovery of pos¬ 
session should be held to be barred 
taking the cause of action as baviog 
accrued in 1916. The dispossessidn was 

(27) [1899] 26 Cal. 579=3 C. W. N. 668. 

(28) A. I. R. 1922 Cal. 198^50 Cal. 33. 
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partly in 1915 and subsequent 

't'berefco- when the defendant Company 
thade up their minds to retain pos- 
feeasion of it to. .the exclusion of the 
plaintiffs. So far as the one bigha of 
land which formed the subject-matter of 
'.Sdit No. 364 of 1916 is concerned, the 
'plaiatiffs’ claim must be .held to be 
‘^barred by reason of 0, 23, R. 1 (3), Civil 
■P. C., no leave having been' -obtained for 
the institution of a fresh suit based on 
the same cause of action ; but I am not 
prepared to accept the respondents’ con- 
‘.tention that the order of dismissal passed 
'in that suit affects the remaining portion 
of Plot No. 1. The authority upon which 
Uhe respondents have relied in this con¬ 
nexion, namely, the decision in the case 
of Achuta Menon v. Achutan Nayar (29), 
df it purported to lay down a general 
rule, is one from which I would respect* 
•fully dissent, and indeed that decision 
has since been overruled by a Pull Bench 
in the case of Singa Reddi v. P. Y. Subba 
Reddi (30). 


j 

for the consideration is not the plaintiff’s 

only remedy. 

As regards these two plots the learned 
Judge, as I have already stated, has given 
another reason for refusing the plaintiff s’ 
claim, namely, that a decree for posses¬ 
sion in respect of these plots would offend 
against law and equity. This has been 
sought to be supported on behalf of , the 
respondents on the ground that they 
have built structures on the land. It 
will be seen, however, that as soon a-^ 
there was dispossession of 1 bigha out of 
Plot No. 1, Tarak Nath Bose sought the 
assistance of the Court and the Company 
took possession of the rest of that plot on 
a promise from which they eventually 
resiled. As regards Plot No. 2 they 
obtained possession promising to pay for 
it which they never did. If they built 
any structure on the plots as they appear 
to have done, at considerable cost, the 
difficulty is entirely their own creation 
and they can hardly look to the plaintiffs 
to be reimbursed. It is sufificienb to 


Then I pass on to Plot No. 2 of Sch. ka. 
The case as regards this plot seems to be 
still more clear. The plaintiffs must be 
taken to have been dispossessed in respect 
of this plot in 1917 or thereafter when 
the defendant Company i)egan to possess 
,it as being their own propsrty. lb is 
urged on behalf of the respondents that 
as the Plaintiff No. 3 Ijas stated in his 
evidence that the price had bo3n settled 
jat Rs. 1,000 per bigha and the Company 
'had been pub in possession, the plaintiffs 
jonly remedy is to sue for the considera¬ 
tion. I have read the evidence of Plain¬ 
tiff No. 3 with some degree of care and 
I am not at all sure that the statement 
that he made was one about which he 
had any p jrsonal or definite knowledge. 
He followed it up by saying : “My 
eldest brother knew that the price was 
fixed at Rs. 1,000 a bigha.’’ In any case 
it is only a piece of evidence and nob an 
^fcdmission by which the other plaintiffs 
are bound. On a consideration of the 
whole of the evidence I am not prepared 
to hold that there was any completed 
contract as a result of which the defen¬ 
dant Company was put in possession and 
I am, therefore, of opinion that a claim 

fig) [1893] 91 Mad. 85. 

(30) [1916] 39 ^rad. 987=81 M, L. J 48= 4 

2 M. W. N. 
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say that there is not a word in the evi¬ 
dence suggesting that the plaintiffs in¬ 
duced any belief in the mind of the de¬ 
fendants that the latter had a title to 
cither of tlio plots. Indeed this position 
is directly antagonistic to the Company’s 
case as set forth in their elaborate 
pleadings. 

I turn now to prayer ga of the plaint. 
This prayor m-ist be rejected in view ol 
my finding relating to plaintiffs’ story as 
to tiiu delivery of the documents. 

The only other prayer that need be 
CMisidered is prayer gha. In my opinion 
the plaintiffs are entitled to have tlio 
directions whicli they ask for under this 
head. 

An elaborate argument was advanced 
on bolialf of the rospoudonts on tlio 
ground of limitation, it being urged tliai. 
tlio plaintifl-s cannot recover i^ossession 
as the defendant Company aro tlioir 
landlords and the suit has been instituted 
more than two years after dispossession. 
This argument need not bo conHidered 
as it rolatos, if at all, to Sch. kha land 
the claim as regards which must for tho 
reasons already stated fail. 

The result then is that in my opinion 
the decree passed by the learned Suboi- 
dinate Judge in so far as it dismisses 
the plaintiffs’claim for khas possession 
of the lands of Sch. ka. is set aside,; and 
in lieu of it they will get a decroo; -in 
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addifcion to tlio declaration already made 
by tlie loarned Suborclinato Judge, for 
khas i)os^ 0 i^sion of the lands of that sche¬ 
dule with th(> exception of the one bigha 
of land (covered l)y the Suit No. 354 of 
1016, and also a declaration in terms of 
prayer gha of the plaint. The decree of 
tho Courr, hedow as to costs will stand 
and tho plaint ifl’s will :ilso get their cosN 
in this appeal. 

Greaves, J.—1 agree. 

Appeal partly alloirt'ii. 


G.n, 
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Sajjad Mir.va and another 
cants. 
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Bmperoi —Opposite Party. 

Oriminal Revision No. 1012 of 1926, 
Decided on 25tli November 1926, against 
the order of the S. J., Malda, D - 13th 
September 192(5. 


Criminal P. C., S. lG2^Breach of section not 
prejudicing accused is not illegality. 


Breach of S. 1G2 not not prejudicing the ac¬ 
cused does not vitiate trial. The purpose of 
S. 162 is to amend for the purpose of criminal 
trials certiin soctioos in the Evidence Act 
which states what evidence is admissible and in¬ 
admissible in certain circumstances. [P 372 C 2] 

B. C. Chatterjee and Narendra Nath 
Chaiterjee —for Petitioners. 

Rankin, C. J .—This Rulo was ob¬ 
tained on the single ground that in the 
course of the trial contrary to S. 162 of 
the Criminal Procedure Code certain 
witnesses namely Prosecution Witnesses 
Nos. 2, 7 and 10 and Court Witnesses 
Nos. 2 and 3 had been cross-examined 
with reference to statements made by 
them to the police in the course of the 
investigation under S, 161 of the Criminal 
Procedure Code, 

It turns out that as regards the Court 
Witnesses Nos. 2 and 3 they were not 
cross-examined contrary to S. 162 so far 
as can be ascertained at all. With refer¬ 
ence to the Prosecution Witness No. 2 he 
was disbelieved altogether, and the 
learned Judge has in no way relied upon 
him nor is it suggested that there was 
anything in the evidence of the prose¬ 
cution Witness No. 2 on which the defence 
could rely as proving this defence story. 
With regard to the Witnesses No. 7 and 


% 

. Emperor (Rankyl, C, J.) 1927 

10 it appears tRat these witnesses were 
treated as hostile witnesses. They came 
into the witness box and said that they 
were not present at the scene of the oc¬ 
currence at all, which was the case for 
the defence. The defence did not suggest 
that they were present at the scene of 
the occurrence or that they could have 
given positive evidence. The evidence of 
these witnesses has been rejected in tobo. 
fn these circumstances it is reasonably 
clear that there has been no prejudice 
yvhatever to the defence even if one takes 
it that one or more of the questions pub 
bo the witnesses contravenes S, 162. 


I cannot say too emphatically that if 
there is to be any notion that the smallest 
breach of S. 162 is to be regarded as en¬ 
tirely vitiating any trial I dissent from 
the notion altogether. In my judgment 
there is nothing at all in the section or 
in the nature of the subject-matter dealt 
with by the section to warrant that be¬ 
lief. The purpose of S. 162 is to amend 
for the purpose of criminal trials certain 
sections in the Evidence Act which states 
what evidence is admissible and inadmis¬ 
sible in certain circumstances. It is 
quite true that apart from S. 167 of tho 
Evidence Act it would be open to a per¬ 
son accused to complain for the purpose 
of S. 537 of the Criminal Procedure Code 
that he has been prejudiced, o. g., before 
the jury by certain questions contrary to 
S. 162 being admitted and allowed to bo 
answered. Apart from question of real 
prejudice it does not seem to me that it 
is of any avail in revision for a petitioned 
merely to show that out of the numerous 
questions and answers put in the couwel 
of the trial one or more of them is con¬ 
trary to S. 162. That section is very 
difficult to apply and it will constantly 
happen, I am afraid, that breaches of 
section may take place sometimes harm¬ 
ful, sometimes harmless, but always ob¬ 
jectionable. But the question in revision 
is one of such technicality as to enable 
the trial to bo upset when it is clear that 
there has been no prejudice to the ac¬ 
cused. 


For these reasons I think this rule 
must be discharged. 

C, C. Ghose, J. —I agree. 

G-B. Buie discharged - 
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Adhar Chandra Dey —Defenclanfc No. a 
—Appellant. 

V. 

Dipill Chandra Dcy and anothei — 
Plaintiffs—Eespondeuts. 

Appeal No. 1560 of 1924, Decided on 
22Dd November 1926, from the decree of 
the 3rd Sub*J., Tipperah, D, • 20th 
March 1924. 

Landlord and tenant—Tenancies oj home¬ 
stead land and of the nature of village service 
tenure are not governed by Bengal Teneyicy or 
Transfer of Property Act and are not transfer- 
ahle-^Surrender by tenant—Former tenant ah- 
econding—Landlord can take direct possession. 

ToaancLes of homsstead laud created for thu 
purpose of habitatioo and purely of the nature 
of village servloe^teoure are uot goverued by the 
Bengal Tenancy Act or by the Transfer of 
Property Act and are not transferable ex¬ 
cept by custom or usage and whore there has 
beoa an impHel surrender of ths land and the 
former tenants have abandoned the laud the 
landlord is entitled to take direct possession of 
it : 7 C. L. J. 30y and 20 C. W. N. 322. Foil. 

[P. 373, C. 2J 

Priya Nalk Dutta for Birendra Kumar 
Dey —for Appellant. 

S. D. Dutta and Sotirindra Mohau Sea 
for Reipondents. 

Duval, J , —In this case the plaintiffs 
sued to recover possession of a certain 
piece of bbiti land. Their case was that 
they had purchased the nishkar right in 
the same and that one Behari and his 
father before him held the bhiti land in 
suit as a tenaat*at’will under them. In 
191B Behari left the place and trans¬ 
ferred his so-called interest in the land 
• 

to the other defendants. The defendants 
at first denied the plaintiffs’ title but 
that denial was subsequently given up. 
But his main ease was that Behari never 
abandoned the tenancy but had only 
given it to the present appellants in 
usufructuary mortgage and so plaintiffs 
cannot get khas possession. The .Munsif 
found that the -so-called usufructuary 
mortgage was an out-and-out sale and 
that though, no doubt, Behari was not 
an agrioulturist be held the land with 
no power of transfer and so decreed the 
suit. This judgment was confirmed by 
the learned Subordinate Judge. 

Three points have been taken before 
ns. Firstly, it is nrged that as both the 
Oonrts have found that the land was not 
agrionltnrat but homestead land the 


Bengal Tenancy Act cannot apply and 
no relief can be obtained on abandon¬ 
ment. Secondly, it is urged that if the 
Transfer of Property Act applies the 
plaintiff cannot challenge tho transfer. 
Thirdly, it is urged that the deed is not 
a kobala or an out-and-out sale but only 
a usufructuary mortgage. As to the 
third point we may say at once that we 
have read the deed and considered the 
evidence of facts which have arisen and 
it is clear that Behari had abandoned 
the land and made it over to the present 
appellants. There is therefore, in our 
opinion, no point in this contention. 

The other two questions may be 
taken together. It is admitted that the 
land is homestead land only. Beharij 
was a mason and there is nothing to! 
show that his predecessors were agricul¬ 
turists eitlier. He was certainly not an 
agriculturist and he had gone to live 
elsewhere. The tenancy had been in 
existence, it would appear, long before 
the passing of the Transfer of Property 
Act or the l^engal Tenancy Act. There 
is no evidence to show that such hold¬ 
ings as these which were purely of the 
nature of village service tenures are 
transferable by custom. As to the 
application of the Bengal Tenancy Act it, 
may be that if. does not by itself apply.; 
But as to tho Transfer of Property Act 
it appears to us clear that it also does! 
not apply. The in*oviso to S. 108 (j) 
o.xprossly excludes non-transferable 
liomestoad and I'urther this tenancy 
with its incidents came into existence 
l) 0 foro tho parsing of bliat Act. Refer¬ 
ence must, therefore, be made to the 
authorities and in this connexion, I will 
refer, first to the case of Haauman Pra¬ 
sad Singh v. Dt;o Charaa Singh (1) 
where it was lield that ]H’evious to the 
passing of tho Transfer of Property Act 
tenancie-i of lioniestead land created for, 
tlio purpose of hal)itation were not 
transforahio except by custom or usage 
and that case furtlier laid <lown that 
whore there had been an implied sur¬ 
render of tho land and tho former tenant 
had abandoned the land tho landlord 
was entitled to take direct 'possession of 
it, The other case to which I am 
referred is the case of Anaada Mohan 
Sah V. Oobinda Chandra Ray (2) which 

(1) tl003] 7 0. L. J. 300. 

(2) [1016] 20 C,. W. N. 322^33 I. 0. .W-O. 
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are ncfc transferable either al)Solutely or 
by way of sub-lease (and so by a usu¬ 
fructuary mortgage). 

In this view I must hold that the ap¬ 
pellant has no title to remain on the 
land and that the appeal must stand dis¬ 
missed with costs. 

Milter. J.—-I agree. 

R.D. Ajypea} dismissed. 
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Cammude, j. 

H>iri Charan Sil and another —Defen¬ 
dants—Appellants. 

V. 

Bipin Bchari Mukhopadhija and 
ol/jcrs—Plaintiffs—Respondents. 

Appeal No. 74o of 1924, Decided on 
I7th November 192G, from the decree 
of the 1st SulrJ., Dakarganji, D/- 4th 
January 1924. 

Bcnoal Tenancy Act (8 of 1885), S. 40—Pro- 
cee(hnij:i are nuscellaneous proceedings —No 
procedure Is laid down in the Act^CivU P. C.. 
0. 32, P. 3 doa not apply—Civil Court cannot 
interfere with revemic officer except for zllega- 
Uty. 

Proceedings uudei- S. 40 of the Bengal Ten¬ 
ancy Act are miscellaneous proceedings by 
a re\eny.e officer in regard to which t^ere are 
no provisions as to procedure either in the Act 
itself or iu the rules framed undur the Act. The 
provisions of R. 3. 0. 32, Civil P. C., have also 
no application. 

Except on the ground of illegality there can 
bo no interference by a civil Court with the 
orders passed by a revenue officer. 

The ouly matter for a Court to consider iu 
regard to the legalitj' or otherwise of proceedings 
whero a minor has been represented 'by a 
guardian who had not appeared is whether the 
minor was prejudiced by the non-appearance of 
his guardian. [p. 374 , 0 . 2 ] 

Asita Ranjan Chatterjee and Bhu- 
pendra 2dath Das —for Appellants. 

Gunada Charan Sen, Suresh Chandra 
Talukdar and Kiron Mohan Sarkar —for 
Respondents. 

Judgment.—This is an appeal by 
the defendants in a suit (or rent. These 
defendants had originally held the. land 
on condition of paying half the crop as 
rent. The rent in kind was commuted 
as a result of proceedings under S. 40 of 
the Bengal Tenancy Act. The plaintiffs 
who are the landlords, sued for arrears 
of rent in kind. The defendants pleaded 
commutation and offered to payi rbnt 
according to the order ’of the revenue 
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ofiQcer. The plaintiffs took three object 
tions to the order of the revenue of&cer 
to the commutation. All the three 
objections were overruled by the first 
Court which gave a decree for rent in 
accordance with the revenue officer’s 
order. In appeal two of the objectiofa? ^ 
taken before the lower Court were given ‘ 
up and the only objection that was 
pressed was that one of the plaintiffs^ 
was a minor whose natural guardian’^ 
had been served with notice in the pro^'* 
ceedings for commutation, and that that 
natural guardian had not appeared and'^ 
contested the proceedings before , tho*- 
revenue officer. The learned Subori'^i, 
nate Judge who heard the appeal gave^' 
effect to this objection and held that 
the minor plaintiff had not been legaU 3 );'| 
represented in the proceedings and th^j' 
proceedings were, therefore, void. He! 
accordingly gave a decree for rent in kind ' 
as prayed by the plaintiffs. This findin^^^' 
of law is clearly erroneous. Proceedings! 
under S. 40 of the Bengal Tenancy Aqt 
are miscellaneous proceedings by a 
revenue officer in regard to which there 
are no provisions as to procedure either 
in the Act itself or in the rules framed 
under the Act. The provisions of. R,' Si' 
O. 32 of the Code of Civil Procedure 
have no application. The only matter* 
for a Court to consider in regard to the 
legality or otherwise of proceedings such 
as the present where a minor has been 
represented by a guardian who had not 
appeared is whether the minor was plPeT 
judiced by the non-appearance of hla 
guardian. It is not alleged or suggested! 
that the adult landlords’ interests in any* 
way conflicted with those of the minoti: 
and there is no allegation that if the* 
minor had been represented by ■ 
guardian who had appeared on his behalf: 
such appearance would have produced, aj 
different result in the proceedings. That- 
being so, failure of the guardian to ap'i 
pear is no ground for interference by aJ 
civil Court with the orders passed by 
the revenue officer. There has been nU 
illegality ; and, except on the ground of: 
illegality, there can be no interference byi 
a civil Court. 

The appeal is accordingly allowed,' thej 
decree of the learned Subordinate Judge 
is set aside and that of the Mnnsif resn 
tbred with' costs in all Courts. . < 0 

J.v. : I Appeal all(noed* .R 
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Hitter, J. 

SrtJiaih Boy —Applicant. 

V. 

Taraprasanna Boy and others —Op¬ 
posite Party. 

Civil Revision No. 1019 of 1926, Deoi' 
ded on 18th January 1927. 

Provhuilal Small Cause Courts Act, Art. 31— 
Suit not for accounts but for price of fruits 
torongfully retained by defendant—Article does 
not apply. 

Art. 31 contemplates that a suit in order to be 
exempted must be a suit for account, wbiob will, 
include a suit for the profits of immoveable 
properties belonging to the plaintiffs but which 
nave been wrongfully received by the defendant. 
Where the suit is not for an account but for a 
specified sura representing the price of fruits 
wrongfully retained by the defendant Art. 31 
cannot be held to apply: 17 Bom. 42 and 32 
Bom. 560, Ret. on. [P 376 C 2] 

Radha Binode Pal and Prein Banfan 
Boy Ohowdhury —for Applicaufc. 

Broja Lai Ghakravarti, Giinada Charan 
Sen and Abinash Chandra Ghose —for 
Opposite Party. 

Mitter, J. —This Rule was issued 

on the opposite party to show cause 
why the decree of the Small Cause Court 
Judge of Barisal, dated the 23rd August 
1926 should not be set aside. This Rule 
has been obtained by the defendant and 
the main ground on which it is conten* 
ded that the decree of the lower Court 
should be set aside, is that the suit was 
not cognizable by the Court of Small 
Causes. The suit to which this Rule 
relates was commenced by the plaintiffs 
for realizing the profits of homestead land 
in which there were a number of fruit 
trees and other trees, which had been 
taken by the defendant. The allegation 
in the plaintiff's plaint is that there was 
a previous suit between them and the 
present defendant for declaration of title 
and joint possession. The plaintiffs pur¬ 
chased the interest of an 8 annas co-sha¬ 
rer in the homestead and the other 
8 annas share belongs to the defendant. 
The Court which tried the title suit, 
gave a decree in their favour for a de¬ 
claration of title to a half share in the 
homestead but refused to give them joint 
possession in view of the provisions of S. 
44 of the Transfer of Property Act. In 
that suit beyond declaring the plaintiffs 
title the Court also awarded a certain 
sum as oompensation to the plaintiffs. 
The present suit was instituted in the 


Court of Small Causes for compensation 
due to the plaintiffs as tho prico of betel 
nuts and other fruits whicli had been 
taken by the defendant since the docroo 
in the title suit. It is argued on behalf 
of the defendant petitioner that the 
Small Cause Court has no jurisdiction to 
entertain such a suit as such a suit is ex¬ 
empted by Article 31 of the Second Sched¬ 
ule to the Provincial Small Cause Courts 
Act from the cognizance of Small Cause 
Courts. It is stated that profits of the land 
belonging to tho plaintiffs have been 
wrongfully taken by the defendant. It is 
necessary therefore to examine the pre¬ 
cise allegation in the plaint. In paragraph 
4 of the xjlaint, the allegation is that the 
defendant did divide the share of the fruits 
of trees which he himself appropriated. 
The case does not seem to me to be one of 
wrongful receipt of the fruits. It seems, 
to me to be a case where the defen¬ 
dant is said to have rightfully received the 
fruits but wrongfull retained the same.: 
Consequently in my opinion, the provisions 
of Art. 31 arc not applicable to this case. 

There is also anotlier difficulty in’ 
plaintiff’s way. The suit as framed is not 
framed as a suit for account; and Art. 
31 contemplates that a suit in order to 
be a suit for account, which will include 
a suit for the profits of immovable pro¬ 
perties belonging to the plaintiffs but 
which have been wrongfully received by 
the defendant. Here the suit is not for| 
an account but for a specified sum repre¬ 
senting the price of fruits taken. Conse¬ 
quently to such a suit Art. 31 cannot be 
held to apply. See Damodar Gopal 
Dikshit V. Chinlaman Balkrishna Karve 
(l) and the case of Kesrisanrj Bdnesang v. 
Naransang Mannahhai (2). In either 
view of the case, even if wa read into 
the plaintiffs plaint an allegation of 
wrongful receipt by the defendant. I 
think it would not suffice to bring blie 
suit -vvithin the operation of Clause 31, for 
reason that that clause requires .as a 
condition imecedent to its applicabilty 
that the suit be a suit for an account and 
tho present suit is not a suit for an 
account. In this view I think the Small 
Cause Court Judge had jurisdiction to 
entertain the suit, and Rule must be dis¬ 
charged with costs, I assess the hearing fee 
at two gold mohurs. 

G.B._ 

(1) '[isos] 17 Bom. 42. ' ' 

(2) [1003] 32 Bom. 500=10 Bom. L. R, 733. 
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Page. J. 

}i‘> (iiu'sc —PJa: nfcilif, 

V. 

i)'. n . H'i f-I \ ath Sen. ant] otiters — ])fj- 
fenda tiN. 

Civil Suit No. 2:ias ol' Pl^o, Dacided 
on 21st .January PJ27. 

(rt) Cliil P. C., O. G. Ur. lo r.nd ll-Verijica- 
ffonnf p'alnf cir, tended belnj df/ecUve—Plaint 
Kill he deemed to bx! filed on the day of first 
presentation and }iot tvlu'ii verlficaiion ica‘< 
amended. 


which the promissory note was given as secu¬ 
rity, and may proceed under the Hindu Law 
against the property of the joint family as a 
whole ; but if he chooses to adopt the alter¬ 
native the coparceners will be entitled to raise 
the defence that the debt was not contracted or 
the proceeds of the loan applied for family pur¬ 
poses. In short the plaintiS in such a case may 
enforce the rights that he possesses either under 
the law relating to negotiable instruments or 
under the Hindu Law ;but whichever remedy he 
pursues he is bound by the rules of the Code 
that he invokes. [P, 881, C. 1] 

•/. Bonnerjee —for Plaintiff. 

Sarat G. Bose and M. N. Vutt —for 
Defendants. 




When a pleading does not (sonform with the 
provisions of O. G, R. ID, the dsfect therein is a 
mere irregularity that can bj cured bv ameud- 
mentand couseauently, when the verificatiou 
in the plaint is amended being originally defec¬ 
tive, the plaint must be taken to have been pre¬ 
sented not on the day of ainjodment but on the 
day when it was first presented : 20 All. 442 • 

A. I. n. 1925 All. 79 ; 17 Cal. 5S0 and A. I. P. 
1921 P, C. 50, Pel. on. [P. 277, 0. 2] 

❖ ❖ ( 6 ) Hindu Law—Joint family —2*ro- 
mtssory note executed bij karia unconditionally 
in his own name—Other members or their in¬ 
terest in the joint property is not bound unless 
their names appear in the pro-note—Plaintiff 
may elect to sue on the original consideration of 
the note and the members are entitled to plead 
want of necessity or benefit. 


The karta of a Joint Hindu family, by execu¬ 
ting a promissory note unconditionally in his 
own name for family purposes cunuot thereby 
bind the other members of the family or the in¬ 
terest of any ocher member isi the joint family 
property. The other members of the joint 
family wouli only be boimd by a promissory 
note or bill of exchange sigoed bv the Karta fo'r 
family pucooses if the name of eacli member of 
the joint family to bo charge! appears on the 
instrument itself aud is disclosed in such i 
way that oil any fair interpretation of the docu¬ 
ment his name is the real name of the person 
liable upon the bill : 4G Cal. GG3 ■ I I n 
1925 Cal. 10G2 and 30 Mad. 38, Foil.' 03 
597 and A. I. Jl. 1022 .1/1. IIG. Diss. from -'ll C 
W.N.lSO. Dist. [P. 379, 0 . i “ 21 * 

A debt contracted under a promissory note 
signed bp karta for family purposes does not 
attract the Hindu doctrine of family responsibi- 
lity for family debts, and such a doctrine is 
incompatible with the object and effect of the 
law relating to negotiable mstruaieuts. 


fP 381^0 n 

If a person has lent money to the karta of a 
joint family for family purposes upon the secu¬ 
rity of a promissory note, he is entitled to reco- 
ver tuj full uraouut duo uodor the promissory 
note, irrespective of whether the money was or 
was pot borrowed or applied for family purposes 
but If ho eiocts to pursue this course, he is res^ 
tneted to-the^rawedy that he possesses against 
the party to the promissory note, and must -fol¬ 
low the special procedure provided in respect of 
negotiable instruments. On the other hand in 
a suit aptly framed he may claim in the alter¬ 
native the amount of the original debt for 


Judgment. —The decision in fchis suit 
depends upon whether the karta of a 
a Hindu joint family, who for family 
purposes signs a promissory note in his 
own name, thereby binds the other 
members of the family or the property 
belonging to the joint family. The plain¬ 
tiff claims Rs. 2.026-13-4 as the balance 
duo under two promissory notes drawn 
in his own favour,* one for Rs. 1,500 
and the other for Rs. 500, dated'res¬ 
pectively 15th November 1916 and 23rd 
November 1921. Each of these pro¬ 
missory notes purports to have been 
signed by Norendro Nath Sen and the 
defendant Dhirendra Nath Sen. 

It is not disputed that certain sunas 
wore paid to the plaintiff by Noren in 
reduction of liability under the said 
notes. The last payment in respect of 
each note was made on the 12th Pebrn- 
ary 1923. 

In 1916 Noren was thirty years of age 
and at all material times was the karta 
of an undivided Hindu family living 
joint in estate and commensality under 
the Dayabhaga Law. The other copav 
ceners were his brothers Jitendra Nath 
and the defendant Dhirendra Nath. 
Noren died in June 1923, and the second 
and third defendants are his heirs. Upon 
the evidence I am of opinion that the 
members of fchis joint family were not 
a trading firm, and that the promissory 
notes in suit were not drawn by Noren 
as the manager of, or in the course of 
carrying on a family business; but I 
find as a fact that Noren signed the pro¬ 
missory notes in suit as the karta of the 
family in order to obtain funds to be ex¬ 
pended for legitimate family purposes, 
and I also find that the proceeds of the 
loans were so applied. 

Noren having signed the promissory- 
notes and having undertaken the obliga- 
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tions thereby created for purposes that 
were not immoral, the Defendants ^os. 
2 and 3, as his heirs, have no defence to 
the plaintiff’s claim under the promis¬ 
sory notes; and a decree will pass 
against them to the extent to which 
they are, or have been, in possession of 
property as the heirs of Noren. 

The controversy in this suit is with 
respect to the liability of the defendant 
Dhiren, and learned counsel for Dbiren 
has raised several defences on his behalf. 
In the first place it is contended that 
inasmuch as the plaint was not duly 
verified under O. 6, R. U) (2) until the 
8th December 1926 the plaint must be 
taken to have been presented for the 
first time on that day, and as the cause 
of action accrued on the 12th February 
1923 the suit is barred by limitation. 
The plaint was presented originally on 
the 25bh August 1925 and the verifica¬ 
tion was in the following form : 

J, RanngopahGhope, the iifcove-najimd 

do declare thi\t the state'ueats coitaiuel in 
pragraphs 1, 2. 0, 4, .0, 6, 7 and 8 of the foregoing 
plaint are true to my knowledge.' infonuation 
and belief. 1 sig’i thin declaration at iO A, Bag- 
bazar Street in Calcutta this 24tb dav of August 

1925. 

An objection having been raised that 
the verification was ^not in accordance 
with O. 0, R. 15 (2) the verification was 
amended on the Hth December 1926 pur¬ 
suant.to an order of the Court, and as 

amended ran as follows : 

I, Ramgopal Obose. the plaintiff ahuve named 
do declare that the statements contained 
in parae. 1 to 7 of the foregoing plaint are true 
to my knowledge, and those contained in para. 
8 are based on information received by me 
which I believe to be true. 1 sign this declara¬ 
tion in the Court house thi^ Bth of December 

1926. 

In support of bis contention learned 
counsel for Dhiren relied upon the case 
oi Baroda Prasad Bose v. Qirija Nath 
Boy Choudhury (1). The decision in 
that case turned upon the provisions of 
8. 53 (b) of the Oivil P. C., (Act 14 of 
1882), under which a plaint, if not duly 
verified, might, at the discretion of the 
Court " at, or at any time before, the 
settlement of issues, be returned for 
.amendment/' As the order for amend¬ 
ment in that *oase had not been made 
until after the issues had been settled it 
was bold to be inoumbent upon the 
Court to order either that tbs plaint 
4)e removed from the file of registered 
'fluito, or that the suit be dismissed. Hav- 
riOOTl 9 C. L. J. 11. - 


ing regard to 0. 6, R. 17, however, tbn 
Court may now allow a pleading to be 
altered or amended at any stage of the 
praceedings, and the case of Baroda Pro- 
sad Bose v. Girija Nath Roy Choudhurn 
(1) no longer can be regarded as ad rem 
of a lunding authority. I feel strongly 
the rights of litigants ought not to he 
decided upon “ the splitting of a straw' 
per Jjindley, L. J., in Sidehotham v. 
Holland (2)J and I am glad that I find 
myself able to hold that there is no sub¬ 
stance in this contention. In my opinion 
when a pleading does not conform with 
the provisions of O. 6, R. 15, the defect 
therein is a mere irregularity that can 
be cured by amendment and the plaint 
in this case must be taken to have been 
|)resented on the 25th August 1926, and 
not on the 8tb December 1926, when the 

t 

verification was amended : Rajit Ram v. 
Kateshar Nath (3), Fateh Chand \. 
Mansah Rai (4), Basdeo v. John Smidi 
(5), Shibdeo Misra v. Ram Prasad (6). 
Mohini Mohun Das v. Bunysi Buddar, 
Saha Das (7), Port Canning and LantJ 
Improvement Co. v. Dharnidhar Sardai 
(8) and Charan Das v. .Unir Khan, (9). 

The defendant Dbiren further con¬ 
tended that he did not sign either of the 
two notes, and that his name bad been 
placed thereon without his authority ot 
consent. (The judgment then discussed 
the evidence and continued.) For these 
reasons I am clearly of opinion thai 
the defendant Dbiren neither signed thr 
promissory notes himself, nor autboriijeii 
anyone else to sign them on his behalf. 
Learned counsel for the defendant 
Dhiren further contended that the plain¬ 
tiff’s cause of action in this suit, as set. 
out in the pleadings, was based solel> 
upon the obligations created under tlic 
promissory notes, and that, as the pro¬ 
missory notes were signed l)y Noren iii 
his own name without any condition <>■ 
qualification of his liability as the make) 
thereof appearing on the document, he 
alone was liable to pay the amount due 
according to the apparent tenor of the 


(2) [i895] 1 Q. B. 378=64 L. J.Q. -B. 200.—I ’ 
\V. R. 228=14 R. 135=72 L. T. 62. 

(3) ri896] 18 AU;*.30C=189C A. W. N. 102. 

(4) [18933 20 All 442=1898 A. W. N. 110. 

(5) [1899 22 All. 55=1899 A. 

(6) A. I. R. 1925 All. 79=46 All. 637. 

(7) [1889117 Cal. 580 (P. G). 

(8) [1905J 9 0. W. N. 608. 

(9) A. I. R. 1921 P. O. 50=48 C^l. 110=^ 47 I. 
A 255 (P. 0.). 
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note-'.'i' In my opinion this contention 
prevail. It is well-settled accor* 
dinj^ od the principles of Hindu Law that 
the share of each coparcener in the pro- 
perfcydf a Hindu joint family is liable 
lor debts contracted by the karta for 
urqont necessity or for any legitimate 
f.uiiily purpose ; and the rule is the same 
whether the family is governed by the 
principles laid down in the Mitakshara 
or in Ohe Dayabhaga : DwarJeanth Chow- 
dhufi V. Bungsi Ch. Saha (lO). 

Now, the fundamental basis of this 
principle of Hindu Law, I venture to 
think. !s the unity of the family, and 
the doctrine that where one of the 
niembers suners all the members should 
sutler with him. Bub it follows from 
this conception of family union and res¬ 
ponsibility (apart from debts contracted 
by the karta or other member of the 
family in the course of managing a family 
trading business, with which I am not 
concerned in the suit) that the amenabi¬ 
lity of family property to meet family 
commitments depends upon whether the 
debts have been contracted or the pro¬ 
ceeds of the loan applied for family pur¬ 
poses. •'Whenever proceedings have been 
taken for the purpose of attaching the 
interest of a coparcener in the family 
property to liquidate a debt contracted 
on behalf of the family it has always 
been open to the coparcener to repudiate 
liability upon the ground that the debt 
was not contracted on behalf or for the 
benefit of the family. This plea, if made 
out, would provide a valid defence to 
such proceedings ; and I have not been 
able to trace in the rules laid down by 
the Hindu sages or in any commentary 
upon the principles tof Hindu Law any 
statement or opinion which would lead 
me to believe that according to Hindu 
Law the doctrine of family responsibility 
for family^ obligations would attach to 
a transaction in which such a defence 
would not be available to a coparcener. 

Now, when the plaintiff lent to Noren 
as the-'karta of the joint family the 
moneys in respect of which the promis¬ 
sory notes were given, did Noren con¬ 
tract to re-pay the moneys lent by an 
agreement that was independent of the 
obligations which he undertook by 
signing the promissory notes ? If he 
fiid, it was open to the plaintiff in pro- 
ceedin gs aptly framed to sue him either 

110) 1190^9 0. W. K. 879. 


upon the promissory notes or in th^ 
alternative upon the independent agree¬ 
ment into which he had entered. On 
the other hand, if Keren’s obligation^- 
under any pre-existing independent 
agreement to re-pay the moneys lent had 
become merged in the contract created! 
under the promissory notes, or the r64 
ceipt of the promissory notes was the 
consideration for the loans, the plaintiff 
has no cause of action for money lentj. 
and he ‘cannot recover otherwise thafi 
upon the terms of the contract contained 
in the promissory notes, his sole causd 
of action being based upon the notes t 
Sheik Akbar v. Sheik Khan (11), Samind^ 
thanY. Palaniappa Chetty (12), Sadumk 
Janaki Das v. Kishan Pershad (13)1 
Bari v. Sourendra (14) and Parbat^ 
Cha7'an Mukerjee v. Ainarendra Naik 
Bhattacharjee (15). ‘ 

Further, if the plaintiff in this sui^ 
is entitled to recover the moneys lent a^ 
a debt contracted by Noren as kart^ 
otherwise than under the promissory, 
notes, it cannot be doubted that the 
property of the joint Hindu family, in*= 
eluding Dhiren’s share therein, is liabld 
for the debt. Dioarkanath Choiudhur^ 7 , 
Bungsi Chandra Saha (10). On tbQ 
other band, if the plaintiff’s sole caugd 
of action is upon the promissory uotjssl 
in my opinion the suit against Hbiret), 
must be dismissed. At the hearing, f 
refused to allow an issue to be. raised 
upon the footing that Noren had cons 
tracted to repay the loans under aU 
agreement independent of the promissory 
notes for, having regard to the pleadings, 

I am of opinion that the cause of actioiv 
in this suit as framed is based soleljl 
upon the promissory notes: 'Sadusuk 
Janki Das v. Maharaja Sir Kishan Pet^ 
shad (13) and Yithalrao v. Yithalrao t^&}\ 

What, then, are the plaintiffs rights 
i.nder the promissory notes ? Now, th4 
demands of the law merchant and, tha 
exigencies of business require that the 
obligations of a person who executes d 
negotiable instrument should be stringent 
and precise, and that the rights and liabf'^ 
lities of the parties to a negotiably 

- i ■ ^—• > — I ill 

(11) [1881] 7 Cal. 256=8 0. L. R, 528. 

(12) [1913] 41 I. A. 142=26 I. 0. 228—13 

^ 0. w. N. 617 (P. 0.). 

(13) [1919] 46 Cal. 663=50 I. C. 216=23 0. wi 

N. 937 (P. 0.). i. . .'I 

(U) A. I. R. 1935 Cal. 1153. ^5 . H 

(15) A. I. R. 1926 Oal. 831=53 Cal. 418. ; . i ' 

(16) A. I. R. 1923 Bom. 244. 
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instrumonfc should be clearly defined and 
well understood. 

4 ^ 

tt Is of the ubinosb importance that the nnme 
of a person or firm to be charged upon a nego¬ 
tiable instrument should be clearly stated on the 
face or on the back of the document, so that the 
responsibility is made plain and can be instantly 
lecognizsd as the document passes from hand 
to hand..It is not sufficient that the prin¬ 

cipal’s name should be in some way 'disclosed' : 
it must be disclosed in such a way that on any 
fair intarpretatioa of the document bis name is 
the teal name of the person liable for the bill 

.Their Lordships’ attention was directed to 

Ss. 2C, 27 and 28 of-the Negotiable Instruments 
Act, 1881, and the terms of those sections were 
contrasted with the corresponding provisions of 
the English statute. It is unnecessary in this 
counexion to decide whether their ePect is 
identical, It is suflicicut to say that these 
sections contain nothing inconsistent with the 
principles already enunciated, and nothing lo 
support the contention, which is contrary to all 
established rules, that in an action on a bill of 
exchange or promissory note against a person 
whoso name properly appears as part>’ to the 
instrument, it is open either by way of claim or 
defence to show that the signatory was in reality 
acting for an undisclosed principal Sadmuh Jankt 
Das V. Maharaja Sir Kishan Pershad (13). 

The decisions of the Courts in India 
prior to this case must now be read in 
the light of the above observations. 
Further, if it is proved that legal con¬ 
sideration was given for a bill of ex¬ 
change or promissory note, the Court 
will not further entiuiro into the nature 
or tlie adequacy of siich consideration 
nor in a suit upon a hill of excliange or 
promissory note is the Court concerned 
with the purpose for which the defen¬ 
dant contracted liability under the 
instrument, or the use to which the con¬ 
sideration for executing the instrument 
was pub : vide, e. g., Ss. 8, 32, 30, 38. 
43, 44, 78 and 118 of the Negotiable In¬ 
struments Act (26 of 1881). If the 
holder of a bill of exchange or promissory 
note was not able to ascertain upon a 
perusal of the document and without 
further investigation the persons who 
were the parties to it, and the extent of 
their liahility. the purpose for which 
negotiable instruments were brought into 
being would be frustrated, and their use¬ 
fulness seriously impaired. It follows, 
tberefdre, that the karta of a joint Hindu 
farnily. by executing a promissory note 
unconditionally in his own name for 
family purposes, cannot thereby bind the 
{dther members of the .family, or the 
interest of any other member in the joint 
family property. The other members of 
the joint family would only be bound by 


^ 4 I 

a promissory note or bill of exchange, 
signed by the karta for family purposes if, 
the name of each member of the Joint, 
family to be charged appears on the' 
instrument itself, and is 

disclosed in such a way that on any fair in-;, 
terpretation of the document his name is thej 
real name of the person liable upon the bill ; ' 

Sadusuh Janki Da% v. Maharaja Sir 
Kishan Pershad (13) ; Sreelal Manfjiulal. 
V. The Lister Antiseptic Dressing Co., 
Ltd. (17), Hari v. Sourendra (14), Tliaith 
Othathil V. Purushotam Dass (18), Suhha 
Narayana v. Ramaswanti Aiyar (19). 
Govindan jSlair K. Nann Menon {‘ilO), 
Vitiialrao v. Vithalrao (16) and In re 
Adansonia Fibre Co. (21). 

Leai*ned counsel for the plaintiffs, on 
the other hand, cited inter alia the fol¬ 
lowing cases in support of his contention 
that the karta of a joint Hindu family 
can hind the other members of the 
family by signing a promissory note for 
family purposes: Krishna Ayyar v. 
Krishnasami Ayyar (22), Piagendra 
Chandra Dcy w Amar Chandra Kundu 
(23), fJaisnab Chandra De v. Ramdhan 
Dhor (24), Nataraja Naichen v. Ayya 
sarni Piliai (25), Krishnanand Nath 
Khare w Raja Ram Singh (26), liaghu- 
nath Singh v, Sri Narain (27). Krishna 
Ayyar v. Krishnasami Ayyar (22) is the 
leading case, and the later cases upon 
which the plaintiff relies do little more 
tl^an follow tlie ratio decidendi of the 
judgments of Shepherd and Snbramania 
Ayyar, J-l., in Krishna Ayyar s case (22). 

1 must confess, however, that I find it 
dillicult to discover the Jeal ground upon 
whicli Snbramania Ayyar, J.’s decision 
was based in that case, for at page 600, 

lus Lordship held that 

the rule stated jibovo is not applicable to the 
present case as the promi>sory note is not a 
negoiiabh.- instrunieot within the meaning ol 
the Kogotiable Instrumouts .\ct, 1H81. 

And with all due respect to these 
learned Judges I find it equally difliculb 

(17) A. 1. R. lyi-j Cal. 1002=>»2 Cal.''862, ’ 

(18) [HUP 21 M.L.J. .020=8 I.C. 851=(1911) 

1 M. W. N. 40. 

(19) fl907] 30 Mad. 88=10 M.L.J. 003 (F.B.),- 

(20) [1016] 27 M. L. J. 595=20 I. C. 750= 

(1914) M. \V. N. 782. 

(21) [1874] 9 Ch. 635=31 L. T. 9=13 I.. J.' 

Ch. 732=22 W. R. 889. 

(22) [1900] 23 Mad. 597. 

(23) [1903 7 C. W. N. 725. 

(24) 1900] 11 C. SV.N. 139. 

(25) [191G] 32 M. L. J. 354=5 L. W. 410=3S'' 

I. C. 339=(1917> M. W. N. 230. 

(20) A. I. R. 1922 AU. 110 -44 All. 39.3. 

(27) [1923] A.T.R. 1923 All. 421=15 All. 434. 
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(io ascertain the L'oasoQ whicii leil Shep¬ 
herd, J.. io fchafi case fco bold the pro¬ 
perty of the other membeis of the joint 
family liable for the debt contrasted by 
the karta. After holding tiiat tlio mem¬ 
bers of the family who were not parties 
to tlie promissory note \v aro not liable 
upon the note, his Lordship ohsorvedthat 

thu liability of persons in the position of the 
appellants which arises o-i its b. iny shown that 
Hr debt has been properly iucurrei in the manage¬ 
ment of the family affairs is founded on Hindu 
Tiftw, and not on the law of ag:*iicy, 

and that it is 

a liability which is, so tu speak. t;i-tcrn-i! to 
the obligation arising on the making of th'- pro¬ 
missory JlOtl', 

riio learned Judge then added that : 

It. is argued that the present suit was strictly 
•conlinod to a demand for payment of the note 
aud that the plaint did not include a demand in 
•respect of original debt. It appears to me on 
reading the plaint that it contains all the alle¬ 
gations that are needed in order to charge the 
^pellants with liability. The charge is that 
the debt was incurred for the expeuses of the 
mmily and that they are bound to discharge it. 
There can bo no doubt that the Courts below as 
well as the jippcllauts uuderstoed fully the case 
which tho plaintiff was seeking to establish. 

On the other hand, Davies, J., in a 
dissenbing judgment, held that the plain¬ 
tiff’s cause of action was based solely 
upon the promissory note, and his Lord- 
ship observed that 


the name of no one but the Hrst defendant 
appears m the promissory note, and that ho does 
not purport to make it on behalf of anyone else 
but himself: therefore, no one but the first de¬ 
fendant can bo held liable to discharge it. 

If fche aatio decidendi of the decision of 
Subramama Ayyar and Shepherd, JJ. 
was that the plaintiff was entitled to 
recover the amount as a debt contracted 
fo» family purposes by a member of the 
'family otherwise than under the promis¬ 
sory note cadit quocstio ; but if the real 
ground of the decision in that case was 
■that the shares of the other ceparcenera 
in the joint family property were liable 
to defray a debt contracted under the 
promissory note to which they were not 
parties, I am of opinion that that 
case was wrongly decided, and having 
regard to the decision of the Privy Coun¬ 
cil in Sadusuk JanJci Das v. Kishan 
Perskad (13) ought not to be followed. 

The other cases upon which learned 


counsel for the .plaintiff relied all pur- 

Krishna Ayyar s case (22), 
although In these cases also it is not 
■always made clear whether the learned 
•Judges were basing their decision upon 


the liability of' coparceners for the debt 
contracted under the promissory note or 
for a debt under an agreement dehors 
the promissory note. In Baisnab Chan¬ 
dra De V. Bamdhan D/io/*,.(24), the deci¬ 
sion turned upon the absence in the 
Indian Negotiable Instruments Act of 
provisions similar to those to be found in 
S. 23 of the later English Act (45 and 4b, 
Victoria, Chapter 61) ; but since Sadasuk 
Janki Das’s case (13), such an argument 
will not help the plaintiff. 

A contention that prevailed in Krish- 
nanand v. Uaja Bam Singh (20), that a 
promissory note executed by the karta of 
a joint Hindu family is in fact signed by 
the family as the maker thereof bacauso 
the karta is the head of the family, with 
all due respect, appears to me to bo 
altogether too fanciful to be accepted. 
Certain observations passed by Lord 
Justice James in In re Adansonia Fibre 
Co. (21) will, I think, be found appo¬ 
site in this connexion. His Lordship 
observed that 

it is the law of this couatry, aad it has always 
been the law of this country, that nobody i.s 
liable upon a bill of exchange unless his name or 
the name of some partnership or body of persons 
of which he is one, appears either on the face, or 
on the back of the bill. That is the o'ear law of 
this country. It was decided in Nicholson t. 
Ricketts (28) if authority be required for such a 
proposition, that an association which is abso¬ 
lutely without a name, has no name by which 
it can draw, accept or endorse bills of exchange. 
It was suggested, and the arguments appear to 
have prevailed with the Vfce-Chanoellor. that 
where the members of such an association for 
the firm constituting such an association, for 
the purposes of that association, draw or accept 
bills in their individual names or in the names 
of their partnerships, that for tliat purpose and 
for the purpose of doing equity, or of reaching 
the real principal, it might be assumed that the 
name of the partner upon the bill, or the name of 
the partnership upon the bill might be consider- 
e d, as being pro kac vice the name of ths aasooia* 
That, io my opinion, is a mere ficUo juris, 
and although it use! to bs said iu fictione Juris 
wnsisllt acquilas. I think that iu these prosaic 
days and in the old days of the Court, we do not 
indulge io those flights of imagination which 
our predecessors did. 

Laarned counsel for fche plaintiff fur¬ 
ther urged that a decision that Dhiren 
was not liable under the promissory 
notes would run counter fco fche Hindu 
doctrine of family responsibility for 
family debts. In my opinion, however, 
that doctrine would be violstted if a 
decree in this case were fco be passed 
a gainst Dhiren, for, as I have ventured 

(28) y El. & El. 497—8 W. R. 211=sl L. T. 

544=29 L. J. Q. B. .55=6 Jur. N. 8. 422- 
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to poiat out, an essenbial ingredient of 
that doctrine is that in proceedings 
brought for the purpose of rendering the 
share of a coparoencer in family property 
Uable for a debt contracted by the karta 
it should be open to the coparcener to 
prove that the debt was not contracted 
or the consideration applied for a legiti- 
mate family purpose. But if the joint 
family in the circumstances of this case 
was deemed to be in law the maker oF 
the promissory notes—and it is upon this 
footing only that cither Dhiren or tho 
family property could be made liable 
under the promissory notes—such a 
defence would not be available to the 
defendant Dhiren in an action by the 
plaintiff as the holder against Dhiren as 
one of the makers of the notes. In my 
opinion a debt contracted under a pro- 
'missory note signed by a karta for family 
purposes does not attract the Hindu 
doctrine of family responsibility for 
family debts, and such a doctrine is in¬ 
compatible with the object and effect of 
the law relating to negotiable instru¬ 
ments. I see no hardship to tho plaintiff 
in so holding. 

If a person lias lent money to the 
karta of a joint family for family pur¬ 
poses upon the security of a promissory 
note, he is entitled to recover tlio full 
amount due under tlio promissory note 
irrespective of whether the money was or 
was not borrowed or applied for family 
purposes ; but if ho elects to pursue this 
course, he is restricted to the remedy 
that he possesses against the party to 
the promisssory note, and must follow 
the special procedure provided in respect 
of negotiable instruments. On the other 
hand, in a suit aptly framed he may 
claim in the alternative the amount of 
the original debt for which the promis¬ 
sory note was given as security, and may 
proceed under the Hindu Law against the 
property of the joint family as a whole ; 
but if be chooses to adopt this alterna¬ 
tive (which may involve the considera¬ 
tion of very different issues) the copar¬ 
ceners will be entitled to raise the defence 
that the debt was not contracted or 
the proceeds of the loan applied for 
family purposes. In short, the plaintiff 
in such a case may enforce the rights 
that he possesses e ther under the law 
ralatiog to negotiable jnstrameota or 
under the Hindu law; but whichever 
remedy he pursues he is bound by the 


rules of the Code that lie invokes. For 
these reasons, in niy opinion, the suit 
against Dhiren fails, ami must be dis¬ 
missed with costs. 

As regards the heirs of Noren, the 
plaintiff has undertaken to pay tho coats 
of the guardian ad litem, and may add 
those costs to his claim against tho estate 
of Noren. 

• ^^- Suit, diSiVI isRed 
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Mitter, J. 

Bibhuti Bhusan Rai and another — 
Petitioner. 

v. 

Ckinihas Makkal —Opposite I^arty. 

Civil Revision No. 988 of 1926, Decided 
on 7th January 1927, from tho decision 
of the 1st Munsiff, Barnipur, D/- 29bb 
Juno 1926. 

Civil C., S. l.^o■—Questio>l of jurisdiciion 
cannot for the JirU thne be raised in revision, 

Tho question of jurisdiction depends upon dis¬ 
pute! faefc^ and it cannot be allowed to be raised 
for the lirst time in revision. [P 382 C 1] 

Giinada Charan Sen and Syamdaa 
llJiattackaryi/a —for Petitioner. 

Mohesh Chandra Ohatlerjee and Brisk 
Chandra Chatterjee—tov Opposite Party. 

Mitter. J.—This Rule was issued at 
tlie instance of the decree-holders in 
a suit which purports to be one for 
rent. The clceroe was obtained against 
two .i'ldgment-dobtors who are the sons 
of one Pntm Chand whom the decree- 
holders admit to bo the original tenant. 
Ho died leaving behind him three sons, 
namely, the judgment-debtors and an¬ 
other son by another wife, Chinibas by 
name, who was a minoi* stop-brothor 
of tho two judgment-debtors and who is 
tho opposite party before mo. The rent 
suit was brought on the basis of a kabu- 
liyat said to have been executed hy the 
two step-brother.s of tho opposite 
party. The opposite party preferred a 
claim on the 2Gfch May 1920, claim¬ 
ing possession of the one-third share 
in the homestead which was attached 
by the decree-holders in execution of 
their so-called rent decree, and the claim 
was allowed by the Munsiff to the extent 
of one-third of the homestead. Against 
this order allowing the claim this 
petition for revision has been put 
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in and a Rule was issued on the ground 
that as the decree was a rent decree, 
Order 21, Rule 58 of the Code of Civil 
Procedure was not applicable having 
regard to the provisions of S.143 read with 
‘S. 170 of tho Bengal Tenancy Act. This 
pl)jection to the jurisdiction of the lower 
Court to entertain the claim as the 
decree was a rent decree was not taken 
before the lower Court. The opposite 
party does not accept the position 
that the decree was a rent decree ; on the 
other hand from the admitted fact that 
the tenancy originally belonged to the 
father of the judgment-debtors and the 
opposite party and that the decree 
was obtained against the two judg¬ 
ment-debtors alone, and in the absence 
of any evidence as to the relinquishment 
by the opposite party of his rights in his 
father’s homestead, it’would be difficult 
to 'hold that the decree obtained by 
the petitioner was a rent decree. The 
question of jurisdiction depends upon 
disputed facts and if the question had 
:heen raised in the lower Court the facts 

would have been ascertained. I am not 

prepared to interfere, therefore, with 
,the order of the lower Court under 
revisional jurisdiction, and allow the 
question of want of jurisdiction of the 
lower Court to he raised for the first 
time here. 

The Rule is accordingly discharged 
with costs. I assess the hearing fee at 
one gold mohur. 

Ride discharged. 
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Mukerji and Graham, JJ. 
Sahehzada Faridun Petitioner. 

V. 

Sahehzadi Jehanara Refirjm— Opposite 
Party. 

■ Civil Revision No. 910 of 1926, De¬ 
cided on 14th December 1926, against an 
order of the Dist. J., of 24-Pargannas 
D/- 4th August 1926. 

^ Mahomedan: Law—Wakf - Court has no 
power to order a mutwalU appointed during the 
minority of one entitled to towUat to render ac^ 

technicalities of law and pro- 
iednre under the English Law relating to trusts 
afad trustees, cannot be said to apply^ in their 
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entirety to this country, there is a good deal in 
common between the appointment of an actinc 
mutwalh during the .minority of one who is 
entitled to the towliat under the foundation 
deed but happens to be a minor at the Mme and 
tbe appointment under the English statute of 
a new trustee in the place of an infant trustee 
appointed by a will. The Court has general 
powers of supervision over a wakf. In the 
exercise of such general powers of supervision 
the Court fi«s the remuneration of a mutwalli 
removes an inoompetenc or dishonest mutwalli 
despite anything to the contrary laid down by 
the wakif, passes orders authorizing dealings 
with wakf property if beneficial for the wakf. 
In the exercise of such general powers of super¬ 
intendence and for the purpose of removing the 
mutwalli or taking action against him, the 
Court may on a proper case being made out call 
v- V *5ut there is no authority under 

which the Court has the power to order a mut- 
walli to render accounts on the application of 
the minor on his attaining majority whereby 
he seeks to use the machinery of the Court for 
that end. The property in the case of a wakf 
does not vest in the mutwalli; the ownership 
IS extinguished altogether or is vested in the 
Almighty and the mutwalli is, as the name 
implies, a mere manager on His behalf, 

[P 38G. C 1.2] 

Ilira Lai Chakravarti and Syama 
Das Bhattachariya —for Petitioner. 

Sarnt Chandra Bose and M. Md. Nurul 
Hiiq Chowdhw^i —for Opposite Party. 

Mukerji, J. Zuhura Begum, one of 
the wives of Tipoo Sultan, by a deed, 
dated 1255 B. S. (1848), founded a wakf, 
to which the proceedings which form 
the subject-matter of this Rule relate. 
By this deed one Haider Seko was ap¬ 
pointed the first mutwalli and he was to 
remain in possession of the endowed pro¬ 
perty naslan bad naslan. Haider Seko 
was succeeded in the office of mutwalli 
by his son Mahomed Seko and then by 
his granddaughter Rowshan Jehau Be- 
guna. In 1909 one Fakir Mahomed and 

instituted a suit (No. 37 
of 1909) for removing Rowshan Jehan 
Begum from the mutwalliship. During 
the pendency of this suit, and in January 
iylU, Rowshan Jahan Begum died leav* 
ing an infant daughter Jehanara Begum 

o 1 hnsband and cousin Asab 

oeko.^ The said Jehanara Begum is the 

opposite party in this Rule.. Rowshan 
Johan Begum had been married a second 
time, on the death of her first husband 
to handun Seko who is the petitioner 
before us. On the death of Rowshan 

Jehan Begum, Suit No. 37 of 1909 was 
dismissed on the 1st February 1910 as 
being no longer maintainable. Several 
tiroceedings then arose in connexion with 
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^jl^ls.wakf of which mention need* bo 
made here of the following. 

Qh 6 Mirza Mahomed Ali Noki applied 
tiO be appointed mutwalli alleging that 
Jehanara Begum was a minor and so 
injeligible to be appointed. To this ob- 
jeQtiops were pub forward by one Abbas 

and one Ahmed Seko respectively, 
each of them also claiming to be ap* 
pointed mutwalU in his own right. The 
opposite party Jehanara Begum, repre¬ 
sented by her stepfather Faridun Seko, 
the petitioner, also objected to the ap¬ 
pointment of Mirza Mahomed Ali Koki 
and put forward her own right to the 
ifQutwallisbip. Aga Abbas Ali and Fari- 
d>un Seko also filed independent applica¬ 
tions under Act 8 of 1890 to be ap¬ 
pointed guardian of the person and pro¬ 
perty of the minor* Jehanara Begum. 
On the 10th August 1910 the District 
Judge of 24'Pargaivias made an order by 
which it was directed that in the event 
of the appointment of Jehanara Begum 
as mutwalli, Faridun Seko would be ap¬ 
pointed guardian of the person and pro¬ 
perty of the minor on his furnishing 
substantial security. Subsequently all 
the aforesaid proceedings came up for 
final decision before Mr. Richardson, as 
he then was, the Dictrict Judge of 24- 
Par*gannas. 

On the 21st December 1910 by an 
order which is remarkable for tlio anx¬ 
ious and punctilious care with'which the 
interests of the endowment as also of tho 
minor were meant to be safeguarded—a 
characteristic of all orders in similar 
imatters which used to bo passed by that 
learned Judge—the learned Judge dis¬ 
posed of all 'the said proceedings, lie 
held that the applications of Mirza 
^abomed l^oki, Aga Abbas Ali and 
Ahmed Seko to be appointed mutwalli, 
in so far as they purported to claim tho 
office of mutwalli in supersession of Jeba- 
;nara Begum, all failed and were to be 
dismissed. He held that as he was not 
going to appoint Jehanara Begum as 
mutwalli at the moment, the condition 
mentioned in his predecessor’s order, 
dated the 10th August 1910, under which 
Faridun Seko was to ho appointed guar¬ 
dian of Jehanara Begum on his furnishing 
sufficient security, was not fulfilled and 
.that order became inoperative. He then 
proceeded to say this: 

: But Inasmaoh as I expressly recogui^ and 
• deolare the right of Jehanara Begum to succeed 


to the office when she attaius her niajoritv,,, the 
position is very much the positioa V^hic’h my 
predecessor contemplated and I am not»ittepared 
definitely to select any person other thani tFarj* 
dun Seko to discharge the duties o: the office 
during the period of minority. In other words, 
I think that it would be a hardship ' po.-sibly 
contrary to the spirit of the foundatiOh' deed not 
to give him an opportunity to show his fitness 
to discharge those duties. But I do nc^fcselect 

him finally. ' 

*' f I » 

Four conditions were laid dov/ti; for 
the aforesaid appointment of .F^-iiidun 
Seko: (l) That he should .■yyifchin a 
month file a complete and detailed list of 
all the wakf properties statiijg, all 
charges, incumbrances and liens th^peon ; 
(2)that he should \vithin the, ;^ai!cl.;.fcime 
file a scheme of management ^or, the 
approval of the Court showing -ttie , in¬ 
come of the property and bow it. was 
to be expended ; (3) that the lisl. -o^t. pro¬ 
perties and scheme of management 
should he assented to by Mirza Mahomed 
Ali Moki and Aga Abbas Ali; and (^) that 
lie should give such security as be, would 
be directed to do. He expressly .stated 
in th.3 said order thus : , 

t I 

Lastly as to the appointment of a guardtan for 
Jehanara Begum. As I understand the .matter, 
if some one isappointed to discharge thi' dutie- 
cf mutwalli during her minority, it will not bo 
necessary to appoint a guardian of her prirpertv. 
If Aga Abbas Ali is willing to 'act as guardian 
of her person and to give such security as 1 con¬ 
sider necessary to enure her welfare, I prbpbse to 
appoint him in that capacity, 

4 

On the 27tb March 1911 the.' iieti- 
tioner furnished the requisite security 
for Rs. 4,000 to the exact terms of wldch 
reference will lie made hereafter.■ 

This arrangement appears to have 
been alVirmed by this Court on the JOtli 
November 1911 on an appeal wlilch was 
preferred from tho aforesaid order. 
Thereafter in 1012 a suit, being Suit 
No. 31 of 1912, was instituted under tho 
provisions of S. 92 of the Civil Probedui o 
Code by the aforesaid Fakir Mahomed 
Ali Noki praying for a declaration that 
Mt. Jelmnara Begum was not entitled to 
be mutwalli, for the removal of the peti¬ 
tioner Faridun Seko from the i)osfc of 
mutwalli that he was then occupying 
and for otlier reliefs. A Riceivor was ap¬ 
pointed in respect of blie wakf properties 
during the pendency of the said suit. 
This suit was dismissed by the' trial 
Court on the 23rd March 1910. Mr; Cum¬ 
ing, the tljen District Judge, who tned 
the same having delivered a scathing 
judgment disapproving of the condiict 
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ot fihe pla intifls therein und strongly 
oondemning the motive which actuated 
the institution thereof. An appeal was 
taken from this decision to the High 
Oourt, and eventually on a compromise 
being arrived at the suit wa< withdrawn, 
riio Receiver, who, as I have already 
mentioned, was appointed in the suit, 
.vas discharged on tlio Ulh February 

should bs mentioned here that 
while the Receiver was in charge of the 
wakf properties, the petitioner Paridun 

'^ekocontinuofUo act as mutwalli as 
before. 

-The proceedings with which we are 
mncerned in the present Rule originated 
with an application filed hy the Oppo¬ 
site party Jehaoara Begum‘in the Court 
d the District Judge of 24-Pargannas 
m the.SOth June 1920. The opposite 

party stated in that application :*iat she 

Had attained majority and that after 
ittaining majority she had assumed the 
olhce of mutwalli aud was acting as such 
m that she had demanded accounts 
ind papers, etc., that were with the 
petitioner m order to be acquainted 
With the state of affairs of the wakf hut 
had Dofe beeu able to obtain them. She 
stated further that she had asked the 
petitioner to render accounts but that 
' he petitioner had put her oGf again and 

application 

lor the following reliefs •— 

™lating to tha w?k, estaie wi?h tho ' 

i 

KuleJ for the amouats drau*n htr t 

thewak^r^Te M) "-ith 

Vyr t 

Prayers (a) and (e) need not be set out. s 
rt was not mentioned in this application ^ 

tttainrr°"‘*‘'’®.‘V’® she had o 

attained majority but from an affidavit o 
pears\SaM^®™Court it ap- c 

ioTmt «°“‘o“tioo is that she did o 

hv fhfl ■ . 5 ^*® **'PP**cation was opposed 
by the petitioner Paridun Seko who sc 
took Various pleas, amongst which mav 

iawr^tr®"^ objection that ha is not 
'■able to render any aoeounts. that 
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ly Jehanara Begum attained majority in 1918 
I or 1919 and her right to the office of mut- 
; walli was barred, that in poiifc of fact 
i she had not assumed the offi-ce and that 

> under the towliatnama of Zohura Begum 
the peticioner Faridun Seko is entitled 
to the office of mutwalli. The District 

, Judge of 21-PargaDDas has dealt with 
those proceedings by an order, dated the 
Jjb August 192(J. 

> This order calls upon the petitioner to 
render accounts for the period com¬ 
mencing from tlie llth February 1919, 
the date on which the Receiver was dis¬ 
charged and ending with the Isb January 
1924, which was the date up to which 
the accounts were pressed for on behalf 
of the applicant Jehanara Begum. The 
reason upon which this order is founded 
IS contained in the following passage of 
the judgment of the learned Judge ; 

footing mut- 

walhSihebzida Faridun Seko was ap^inL 

orders of this 

Court dated the 2 ftb March 1911. Inappoin- 

in fhU fv the petit^ner 

ioMn ® Bistrict Judge was presumably 

Guardians and 

wards Act, the District Judge, aotino as 

ovtr'powers of control 

appointed by him as 

nofn?.H of a personae. 

Scaert1hi^“R°r‘"l 

the wakf proporty^td aRhtu'^’he'wT aZo 

io“ ‘he Zs eT4» 

^cloalts L ■«.‘horeforo liable to render 
Begum.) petitioner (meaning Jehanara 

i, of this order which 

3 questioned before us on behalf of the 
petitioner laridun Seko in this Buie. 

th^ fff petitioner is. te 

0 cfc that Jehanara Begnm bad no 
ocus s audi to make the application that 

v^lM support of this contention 

nf placed upon the terms 

Mr. Richardson 

onth 0 21sb November 1910, and espe- 

c a y to the following passage in that 
order : 


son definitely to select any per- 

dufciftti Siko to discharge the 

In ofK«i 5® daring the psrioA of minority, 
ej.:,. words, I think that it would be a hard- 

to the spirit of the 
Ation deed not to give him aa opportaaity 
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to'show his.fifc*}e3s to.discharge those duties. But 
I do not select him finally. 

opposite party oa the other hand 
relies npoQ the passage in the order 
which rans in these words : 

1 expressly recognise and declare the right of 
Jehanara Begum to succeed to the office when 
she attains her majodty. 

The petitioner has also pointed out 
that Mr. Ouming in his judgment in Suit 
No. 31 of 1912, dated the ith March 1916, 
interpreted the aforesaid order of Mr. 
Richardson as indicating that ‘‘Mr. 
Richardson did not appoint her mutwalli. 
He merely recognized her right to be 
mutwalli when she came of age.” I find, 
however, that in the order which is com¬ 
plained of in the present Rule, there is a 
clear statement that it was admitted be* 
fore the learned Judge that Jehanara 
Begum is, as a matter of fact, the legal 
mutwallLin respect of the wakf property 
and the contention that was urged before 
him—“faintly” as the learned Judge has 
pub it—was that she had lost her right 
to the mibwalliship by having acquiesced 
in the appointment and continuance of 
Faridun Seko as* mutwalli. In view of 
this attitude taken up by the petitioner 
before the learned Judge I do not feel 
disposed to allow the petitioner to urge 
this contention at this stage, but I must 
not be understood as expressing any opin¬ 
ion one way or the other as to the 
merits of this contention. I am of opin* 
ion that the question is of very little 
importance now, because after all it is 
the liability or otherwise of the peti¬ 
tioner to render accounts to the Geurt 
with which we are concerned, and it 
does not really matter whether that 
liability has been declared at the instance 
of a parson who has or has not a locus 
standi to move the Oourfc for that pur¬ 
pose. 

The second ground upon which this 
Rule has been pressed relates to the 
legality of the order itself, it being urged 
that the Oourt has no jurisdiction to call 
upon the petitioner to render accounts. 
It is clear to my mind that the liability 
of the petitioner to render aoconnts on 
being called upon by the Court to do so 
must flow from some statutory or from 
some oontraotual obligation. It U neces¬ 
sary then to examine the position from 
both the aforesaid points of view. 

Tbe petitioner was appointed to aot as 
mnkwalli during the minority of Jeha* 
naraBegnm. Now, what is'the preoise 
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position of a mutwalli appointed under 
such circumstances under the MahomedAn, 
Law 7 In Ameer All's Mahomedau Law^- 
4tb Biitioo, pages 446-447, the matter is 
dealt with in this way: 

So also ia Pat iwa-l-Aukariwa, Vol. II, p. 217 ; 

Q-—If tha wakif has mada a wakf with the 
conditioa that its governanoe shall balong to bis 
chijdraa, and anaoig his children are both 
major and minor, to whom is the towliat to be 
given ? 

A.—The Kazi shill aopoint somebody in place 
of the 8 ighir (the infant) aad if he may appoint 
the adult childrea as the kaim mukam fdenutv) 
of tbe minors. 

And quoting Suvrat-ul-Fatawa 

If the towliat hiS baeo entrusted by the wakif 
to a boy his towliat will raniiiii ia abeyance or 
int^ffictive u itil ha attaius majority whan the 
trust will bd m ide over to hi n* 

And quoting Fa^awa-l-Ankaria, Vol. II, 
p. 217, from the Asaaf 

If the w.kkif appoints as mutwalli a person 
who is abse It the K *zi h is Che power of nomi¬ 
nating in his p!aoe another for the time being, 
a id whe i the mutw-tlli appointed by the wakif 
arrives the fcrusc will revert to him. 

From these passages it seems to follow 
that the petitioner when he was appoin¬ 
ted mutwalli or acting mutwalli was put 
very much in the position of a trustee to 
administer the trust during the minority 
of Jehanara Begum and until she or some¬ 
body else came to assume the office of 
mutwalliship. Of course there is little 
analogy between the position of a trustee 
as understood in the English sense of the 
term and that of a mutwalli in whom no 
property is vested, but as pointed out by 
the Judicial Committee io the case of 
Vidya Varutki Ttrtha v. Balusami 
Aiyar (l) in view of the obligations and 
duties resting on him he is answerable as 
a trustee in the general sense for malad 
minstration. Under the English law a 
Court of equity interferes in the manage¬ 
ment and adinmistration of a trust where, 
there is no trustee bo carry it on or where 
the trustee wrongfully declines to act or 
is acting improperly or where difficulties 
have arisen which cannot be removed 
without its assistance or where the deci¬ 
sion of the Court on a doubtful question' 
connected with the trust or tbe proper 
administration thereof is sought by the 
trtistee or by tbe cestui QUO trust, and tb& 
Court orders tbe trust funds to be paid 
into Court where it is necessary or 
expedient for the preservation of the 
trust estate or the due performance of 
t he trust. _ 

(IJ A. 1. R. I9ii P. C. 123=46 I. A. 302=44 
Mad. 631. 
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Where one of the original trustees is 
an infant and inconvenience to the trust 
estate is caused thereby, the Court may 
appoint a new trustee in his place, and a 
new trustee may also be appointed oy the 
Court wliero the trust property is vested 
In or stands in the name of a lunatic or a 
p?rson of unsound mind or in the place 
of a trustee who is physically incapable 
or is a lunatic or of unsound mind. Such 
appointments, under whatever name they 
are made, either new trustees, judicial 
trustees, etc., are made under the general 
jiower or special authority given by the 
statute. The intervention of the Court 
in such and similar matters is obtained 
by an action or in a suitable case by an 
originating summons. In proceedings 
against trustees for wilful default 
accounts may be directed on proof of a 
single instance of wilful default, but 
accounts on the footing of wilful default 
cannot be obtained on an originating 
summons. 

The technicalities of law and procedure 
under the English law i elating to trusts 
and trustees, no doubt, cannot be said to 
apply in their entirety to this country, 
but there is a good dfal in common 
between the appointment of an acting 
mutwalli during the minority of one who 
is entitled to the towliab under the 
foundation deed but happens to bo minor 
at the time and the appointment under 
the English statute of a new trustee in 
the place of an infant trustee appointed 
by a Will. In England the order for the 
appointment of a new trustee is made 
without prajndica to an application by 
an infant on his coming of age bo be 
restored to the trust [Re Shelmerdine (2), 
Re Brunt (3) and Re Tallatire (4)]. 

The Mahomedan law provides that in 
such cases the fCazi should appoint some* 
body who should gjt the office on attain¬ 
ing majority. This power of the Kazi 
has been judicially recognized in the case 
of Piran v. Ahdool Karim (5). Maho¬ 
medan jurists maintain that the Court 
has general powers of supervision over a 
wakf. In the exercise of such general 
powers of supervision the Court fixes the 
remuneration of a mutwalli, removes an 
incompetent or dishonest mutwalli despite 
anything to the contrary laid down by 


(‘2) 1 

38 Tj. J. Oh. 474=11 L. T. 106. 

O) 

■18.?3 

W. N. 220. 

[4) 

18S6 

W. N. 191. 

(5) 1 

[1892' 

19 Cal. 203. 
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the wakif, passes orders authorising deab- 
ings with wakf property if ‘Beneficial for 
the wakf. In the exercise of sUch general 
powers of superintendence, and for the 
purpose of removing the mutwalli or 
taking action against him, the Court may, 
perhaps on a proper case being made out,' 
call for his accounts, bub we have not 
been referred to any provision of the law, 
nor have I been able to discover any 
under which the Court has the power to 
order a mutwalli to render accounts on 
the application of the minor on his 
attaining majority whereby he seeks to 
use the machinery of the Court for that 
end. It does nob seem to me that the 
rights and obligations of an acting 
mutwalli appointed under circumstances 
such as are disclosed in the present case 
are in any way different from those of a 
permanent mutwalli appointed through 
the intervention of the Court, and in my 
view the only difference lias in the 
periods for which they a ?0 respectively 
appointed. 

There is a case in the hooks in which 
a mutwalli was directed to file in Court 
every six months a true and complete 
account of his income, expenditure and 
dealings with the property belonging to 
the endowment [Syed Imdad Hossain v. 
Mahomed Ali Khan (6)]. The order in 
that case, however, was made by this 
Court on an appeal from a decision in a 
suit in which the mutwalli had been 
proved to have been guilty of waste, and 
the order was made as it was considered 
more conveoienb to be carried out than 
the order of inspection that had been 
originally made therein. In my opinion 
it would be quite wrong to import into 
the case the considerations which arise 
as between a minor and a guardian 
appointed in respect of his properties 
under the Quardiaus and Wards Act 
8 of 1890.. The property does not vest in 
the mutwalli; the ownership in the case 
of a wakf is extinguished altogether or is 
vested in the Almighty and the mutwalli 
is, as the name implies, a mere manager 
on His behalf. Besides, to impose » < 
liability on the analogy of the provisions 
of the Guardians and Wards Act, 8 of 

1890, in the absence of any provision in 
Mahomedan law or in any enactment, is, 
in my opinion, not permissible. It should ' 
be remembered that Mr, Bio hardso^ ^ 
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^prasaly deolined to appoint the Peti¬ 
tioner as gaardian of'Jebanara Begum. 

Turning now to the question of con- 
t^ptual obligation, we have to scrutinize 
the terms of the bond which was furnish¬ 
ed by the petitioner and his surety. 

The bond runs in tbeie words: 

In the Court of the Distriot Judge of 24*Pai- 
gaunae, Misc. J. Case No. 18 of 1910 (wakf). 

Know all men by these presents that we, 
Faridun Shekoh, sou of lat? Shahebzida Maho¬ 
med Safdur Shekoh of Tollygunge, Thana Tolly- 
gunge Sadder, principal, and Bap Ohaad Ghose, 
son of late Becharam Ghose, by caste Gope, by 
profession landholder and contractor of 12 and 
13, Joynuddi Mistri’a Lane, Chetla, Thana 
Alipur, surety, are held and firmly bound on to 
the District Judge of 24-Pargaaaa3 and his 
successor in office for the time being in penal 
sum of Bs. 4,000 four thousand only to be paid 
to the said Distriot Judge of 24-Pargannas or his 
snooessor in office, for which payment we bind 
ourselves, our heirs, executors and administrators 
only and every one of them jointly by these 
presents, 

(Sd.) Md. Fariduu Shekoh, 

Principal, 

(Sd.) Bup Ghand Ghose, 

Surety, 

Whereas the said District Judge of 24-Par- 
■gannas has directed in the above case by an 
order, dated the 27th March 1911, the said 
principal to furnish a security in sum of 
Be. 4,000 four thousand only for due discharge of 
duties as mutwalli of the wakf estate endowed 
by the late Shahebzada Zurra alias Zohra 
Begum, widow of Tipoo Sultan, and whereas the 
said Farldun Shekoh in consideration of such 
appointment has engaged for due colleolion, 
getting in and management of the said wakf 
estate. Now the co iditiou of the above written 
obligation is such that if the said Faridun She¬ 
koh shall duly collect, get in and manage the 
said wakf estate and shall do all things necess&ry 
and required by law in order to the due collec¬ 
tion, getting in and matiaging the said wakf 
estate, the above written obligation shall be void 
and of no efieot; or else shall remain in full 
force and efieot till his mutwalliship, dated the 
29th March 1911. 

(Bd.) Faridun Shekoh, 

PrtnHpal, 

(Sd») Bup Ohand Ghose, 

Surety. 

The bond, it will be seen, closely fol¬ 
lows that presoribed under S. 34 of the 
Guardians and Wards Act 8 of 1890, 
but the stipulation that if the person ap¬ 
pointed : 

do aud shall Justly and truly account when¬ 
ever oalied upon to do so, for what he may re¬ 
ceive in rsBpaet of the property .and do and care¬ 
fully observe, perform and keep all orders and 
dlreolions of the said Court of the Distriot Judge 
touebiog or oonceraiug the estates and efieots of 


the said minor • and his property and touching 
ana oonoerning allsucli moneys and estates as he 
shall r^eive as such guardian as aforesaid’ and 
m all things conduct himself properly^ then the 
above written bond or obligation shall be void 
and of no effect, otherwise the same shall remain, 
in full force and virtue 

is absent in it. Instead of this stipu¬ 
lation, tho liability is confined only to 

due collection, getting in and manage¬ 
ment of the wakf,” and an obligation to 
render accounts to the Court and a reser¬ 
vation of the power in the Court to call 
for accounts cannot, in my opinion, be 
inferred from the 'terms. The omission 
and modification to which I have referred, 
in my opinion, seem to be deliberate. To 
add to it there is the significant fact that 
during the long years that have elapsed 
the petitioner was never asked by the 
Court to submit his accounts nor did he 
as a matter of fact submit any. He from 
time to time made applications for obtain¬ 
ing the sanction of the Court to validate 
alienations or transfers and in support of 
such applications only showed the then 
existing state of the finances in the shape 
of statements which, however, can in ho 
sense be regarded as submission of ac¬ 
counts to the Court. 

I am accordingly of opinion that what¬ 
ever other remedies the opposite party 
may have against the petitioner, the pro¬ 
ceedings to which she has resorted in the 
present case are wholly inappropriate and 
the learned Judge’s order was without 
jurisdiction, and that order must be dis¬ 
charged. 

The rule is accordingly made absolute 
with costs three gold mohurs. 

Graham, J.—I concur, though not 
without some degree of hesitation. The 
main question involved in the case is 
whether the acting mutwalli, the peti¬ 
tioner before us, is liable to render ac¬ 
counts to the District Judge by whom ho 
was appointed in that capacity, and 
whether the learned District Judge bad 
jurisdiction to make the order demanding 
accounts. 

There cannot be any doubt, nor has it 
been disputed, that the District Judge 
had by virtue of his powers as Kazi juris¬ 
diction to make the appointment. The 
facts are that the petitioner was ap¬ 
pointed acting mutwalli so far back as 
the 27tb March 1911. He acquiesced- in 
the appointment, has been managing the 
wakf properties ever since, and from 
to time submitted some sort of acep^ts 
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to the Court on occasions when he sought 
permission to effect transfers or leases of 
the properties. In these circumstances 
it might be thought that the Court, 
which bad the power to make the ap¬ 
pointment, would have power to make 
orders incidental thereto and arising 
therefrom, e. g., to call for the submission 
of accounts. 

It is noteworthy, however, that in this 
particular instance no stipulation was 
made by the Court for the rendering of 
accounts ; the security bond is silent on 
the point, nor have accounts ever been 
called for, and it seems probable that the 
omission to make any such order was not 
due to inadvertence on the part of the 
learned District Judge, but to a correct 
appreciation of his powers. As my 
learned brother has pointed out, we have 
not been referred to any authority in 
support of the proposition that the Court 
can in a case like this demand the sub¬ 
mission of accounts. Such accounts 
could not ba demanded from a mutwalli 
appointed by the Court, and the position 
of the Court can hardly be stronger in 
the case of an acting mutwalli than in 
the case of a mutwalli. If there had been 
allegations of malfea'^ance, the position 
would no doubt have been different. But 
that is not the case here. 

On the whole, therefore, I agree with 
my learned brother that the rule must be 
made absolute. 

G.B. Rule made absolute. 
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« 

Dhananjoy Das and others — Pati- 
tibnors. 

V. 

Hayn Chandra Das —Opposite Party. 

Civil Revision No. 273 of 1926. Deci¬ 
ded on 23rd June 1926, from the decision 
of the Munsiff, Bhola. 

(a) Provincial Small Cause Courts Act, S. 32 
(2)— Siib’S. (2) applies where Officer entertain' 
ing suit is invested with Small Cause Court 
pgwers,. 

‘Sub-8. (2) of 8. 82 is applicable to the case 
the same officer who originally enter' 
the suit is subsequently vested with 
StAalX Cause Court powers or with increased 

[P. 389, C. IJ 


(6) Civil P.C., S. 1X6—Objection as to juris¬ 
diction cannot be raised for first time in revision^ 

High Court will decline to interfere in revision 
on an objection as to jurisdiction where it has. 
been shown that no objection was taken and 

that the parties submitted to the jurisdiction of 
the Court: 19 C. W. N. 900, Rel. on. 

[P. 389, C. 2] 

Mahendra- Kumar Ghose for Saresk 
Chandra Talukdar —for Petitioners. 

Prohodh Chandra Kai -for Opposite- 

Party. 

Judgment. —In this case a Rule was^ 
issued calling upon the opposite party to- 
show cause why the order of the Munsiff 
of Bhola. 1st Court, exercising Small 
Cause Court powers dated the 18tb 
December 1925 dismissing a suit for 
money brought by the petitioners should 
not be set aside upon certain grounds, 
stated in the petition to this Court. The 
suit in question was instituted on the 
12th February 1925 and was for realiza¬ 
tion of a sum of Rs. 195-1-0 upon a 
bond alleged to have been executed by 
the defendant, now the opposite party. 
It appears that from that date until the 
18th December 1925 the suit in question 
was trea*; 0 d as an ordinary money suit. 
The written statement was filed on the 
8bh April 1925 and issues were settled 
on the 30bh April 1925. After that there 
followed a number of adjournments. 
Subsequently another Munsiff took 
charge of the Court and on 'he 18fch 
December 1925 that oflBcer was invested 
with Small Cause Court powers up to 
Rs. 250. Thereafter he passed an order 
transferring the suit in question, in. 
which no evidence had up to then been 
recorded, from his ordinary file to his 
Small Cause Court file and disposed of 
the case under the Small Cause Court 
procedure and dismissed it as already 
stated. The plaintiffs then moved this- 
Court and obtained the present Rule. 
Three points have been urged by the 
learned vakil who appears on their be¬ 
half : firstly that the Court below acted 
without jurisdiction and with material 
irregularity in disposing of the case sum* 
marily as a Small Cause Court suit in" 
stead of as a regular suit to the great in* 
convenience and prejudice of the peti* 
tioners; secondly, that the learned 
Munsiff acted without jurisdiction and 
with material irregularity in disposing"- 
of the case summarily as a Small Cause* 
Court suit inasmuch as the suit was re¬ 
garded by the parties as a money suik ^ 
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trom the 12fch February up to the 18bh 
December 1925 without the ooosent of 
the petitiouere aod.to their great inoon- 
Venienue and prejudice ; and thirdly and 
lastly that in yiew of the fact that the 
plaintiffs proved their case and in view 
of the finding that the defendant “looks 
and speaks like an idiot,” the learned 
Munsiff erred in law and acted with 
imaterial irregularity in dismissing the 
suit. The first two points may be taken 
together. Beference has been made to 
8ub-S. (2) of S. 32. P. S. 0. 0. Act and 
also to cases Mahima, Chandra Sirdar v. 
Kali Mandol (0 and Hari Kamayya v. 
Sari Venkayya (2), and it has been argued 
that for the purpose of jurisdiction it is 
necessary to look to the state of things 
at the date when the suit was instituted, 
and that the fact that the Munsiff was 
Subsequently vested with Small Cause 
Oourt powers up to Rs. 250 did not confer 
upon him jurisdiction to try the suit 
tinder that procedure. I do not think 
that there is any substance in this con¬ 
tention. Apparently sub-S. 2 of S. 32 is 
applicable to the case where the same 
officer who originally entertained the 
suit is subsequently vested with Small 
Cause Court powers or with increased 
powers, and the cases which have been 
referred to are cases of that description, 
Where, for example, an officer having 
Small Causes Court powers of a similar 
denomination is subsequently empowered 
With greater powers. 

Further more it is to be observed in 
this case that no objection was made by 
the plaintiffs at the time when the suit 
was transferred from the ordinary tile to 
the Small Cause Court file. The state¬ 
ments which have been made in para¬ 
graph 4 of the affidavit in this connexion 
nave been traversed in para. 3 of the 
counter-affidavit filed on behalf of the 
' opposite party. It is stated therein that 
when the presiding Judge transferred 
the case from the ordinary file to the 
Small Cause Court file neither of the 
parties or their pleaders raised any sort of 
objeotioo to the said transfer of the case 
from one file to another and that both 
the parties tendered their respective evi¬ 
dence to the Court and the case was 
fully argued by the pleaders of both the 
. iides. Having regard to this fact 1 do 
‘ hot think that this Court ought now in 
(1) [1907] la 0. W. N. 167. ~ 

(3) [1903] 36 Mad. 313 (F. B.). 
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revision to entertain the objection which 
was not raised at the time of the trial. 
It seems clear that the parties submitted 
to the jurisdiction of the Court and that 
the decision having been unfavourable 
to the plaintiff-petitioners they now seek 
in their present application to find some 
defect in the proceedings relating bo the 
trial. This Court has on numerous ooca' 
sions declined to interfere in revision 
whei’e it has been shown that no objec¬ 
tion was taken and that the parties sub¬ 
mitted to the jurisdiction of the Oourt: 
Srimati Parameswari Dassi v. Jagat 
Chandra Das (3). In the case just re¬ 
ferred to their Lordships quoted with 
approval certain remarks made in an¬ 
other case to which they referred. 

We are not in favour of assisting parties to set 
aside a decree upon points which they did not 
raise before the Court which tried the matters in 
issue and of which they gave no notice to oppo* 
site party. 

I do not think, therefore, that it can be 
said that there has been any error of law 
in this case having regard to all the cir¬ 
cumstances of the case. The 'Munsiff 
who subsequently took charge of the 
Court was empowered with Small Cause 
Court powers up to Rs. 250 and he there¬ 
fore had jurisdiction to try this suit the 
value of which was within that amount. 
He exercised that jurisdiction, and I am 
not prepared to say that any error of law 
has been committed which renders inter¬ 
ference necessary. 

The third point may be briefly dis¬ 
missed as it clearly involves a question of 
fact and I am not disposed to go into the 
facts of the case. 

In my judgment no case has been made 
out for interference in revision and the 
Rtile is accordingly discharged with costs. 

I assess the hearing-fee at one gold mohur, 

G.B. Rule discharged. 

' (3) i l9L4J V.i C. Cv. N. '9do=27“T. C.”972=21 
C. L. .T. 141. 
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Greaves, J. 

Lionel Ashby DunJeley, and another — 
In the matter of. 

Application for the appoir^tment of a 
guardian, Decided on 20bh August 1926. 

Guardians and Wards Act, 8. 7 (3)—(rwar- 
dlan appointed by will—Other person should not 
be appointed unless such guardian is unfit. 

Where a guardian has been appointed under 
the Will of the minors’ father, it is impossible 
for Court to ignore or disregard the provisions 
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of the Will aaless it is sibisfied that the parson 
.^ppjlacad as guirdian uodac ths Will is not a 
fib and pcopjr pjrsoa to have their custody. In 
such a case the Jourt must consider the welfare 
of the minors and also that any order that 
might be made will not infringe sub-S. (3) of 
S. 7 of the Act. [P 390, C 2J 

G. Bagrani & S. Gkosh —-for PetifcioQer. 

S. iV. Bannerjec —for Respondent. 

Greaves, J. —This is an application 
for the appointment of a guardian of two 
minor boys. There are two applicants 
for guardianship, the mother and the 
paternal grandmother of the minors. 
The father of the minors died a short 
time ago and by his Will which bears 
the date the 28bh May 1926, he appointed 
his mother Mary Wilfred Dunkley during 
her lifetime and after her death his 
trustee D. William Dunkley, to be the 
guardian of his minor sons Lionel Ashby 
and William Gregory Dunkley and cer¬ 
tain sums of money are directed to bo 
invested or deposited in the Imperial 
Bank of India for the benefit of the 
minor sons and the trustee is directed to 
pay to. the testator’s mother money from 
the Bank for maintaining and bringing 
up the minors in a suitable manner, and 
on attaining majority they are entitled 
to the balance of any money remaining 
in the Bank to their credit. It is not 
necessary I think, to go into many of the 
matters that are raised in the affidavits 
on both sides, either with regard to the 
alleged separation between the testator 
and his wife some few weeks before his 
death or to deal in detail with the 
charges that are made in the affidavits on 
both sides against the moral character of 
the other. I am bound of course in an 
application of this kind to consider only 
the interest of the minors themselves and 
carefully weigh any charges of immora¬ 
lity or misconduct that are made against 
any person who is applying for guaPdian- 
ship of the minors, I have carefully 
considered the various affidavits which 
have been filed on both sides and I am 
not prepared after so doing to attach any 
credence to the charges of immorality 
either on one side or the other. The 
result is that I have to approach the 
question from the point of view of the 
testamentary guardianship created by 
the Will on the one hand and the rights 
of the mother on the other. I confess 
I feel the greatest hesitation in depriving 
the mother of the guardianship of two 
minor boys of seven and five years of age 


unless I am constrained by law to do. Bq* 
or unless of course as is not the case here* 
the mother is a person unsuited tO have 
the custody of her two minor sons; but 
I am bound to take the law as I find it* 
and it seems to me that in view of the] 
provisions of the Guardians and Waida 
Act and the decided cases it is impossibly 
for me to ignore or disregard the proWi; 
sions of the testator’s Will unless I ao) 
satisfied that the paternal graudmothyi^ 
of the infants is not a fit and prqpep 
person to have their custody and as 1 
have already indicated I am satisfip^ 
that this is not the case—I cannot ignopy 
the provisions of the Will. 

There are two authorities one of thi.B 
Court, and the other of the Bombay 
Court. The authority of this Court is to 
be found in In the matter of Alcsho^ 
Kumari Devi v. Hazari Dasi Devi (l5* 
where Sir Lawrence Jenkins says that 
in an application such as the one before 
me I must consider the welfare of the 
minor and also that any order I make 
will not infringe sub-S. (3) of S. 7 of the 
Act, and the case of Sayad Shahu7>' 
Sapija Begum (2) points in the same 
direction. S. 7, sub*S. (3) of the Guar¬ 
dians and Wards Act provides that where 
a guardian has been appointed by a WiU 
or other instrument or appointed or 
declared by the Court, an order under 
the section appointing or declaring aU” 
other person to be guardian in his stead 
shall not be made until the powers qf 
the guardian appointed or declared have 
ceased under the provisions of the Aot* 

Of course this must be read subject to- 
the provisions of S. 15 of the same Aoft 
which provides that on the death of a 
European British subject, who by hU 
Will or other instrument appoints a 
guardian of bis minor child the Court 
may appoint the mother to be the 
guardian of the child jointly with the 
guardian appointed by the father. A 
European British subject is defined by 
Cl. 4, sub-S, (7) of the same Act. ThO' 
result, I think, therefore, is that I am 
bound to declare that by the teatatore ^ 
Will Mary Wilfred Dunkley is the guar- 
dian of the person and property of th®* 
two minors, because I am satisfied.that it | 
is for the welfare of the minors un«^f ' 
S. 7, that is to say, I am’ not able to eay j 

(1) [1915] 42 Oal. 953=28' I. 0; 972=^® j 

0. W. N. 613. I 

(2) [1892] 17 Bom. 66 O 1 5 f 
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that she is not a fit and proper person to 
take up the guardianship entrusted to 
her by her son by. his Will made a few 
days before his death. 1 -consequently 
make that declaration. 

I then have to consider whether assum* 
ing for a moment that the father was a 
European British subject within the 
meaning of S. 4. sub-S. (7), I ought to 
appoint the mother guardian of the 
children jointly with the grandmother. 
As I have already indicated I am most 
anxious to do what is be it for the minors 
and also not'to ignore the natural rights 
of the mother, bnt I do not think it will 
b'e in the interest of the minors that I 
shr^ld make her their joint guardian. 
Assuming but not deciding that Cl. 15, 
S. 2 applies I am not prepared to exercise 
my discretion under that section, but at 
the same time there must be inserted in 
the order appointing the grandmother 
guardian a provision that the mother is 
to have access at all reasonable times to 
the minors and that she is to be allowed 
at least three times a week on due notice 
to their guardian to take them out with 
her and keep them with her for a period 
not exceeding three or four hours at a 
time provided she returns them to the 
custody of the guardian at the end of 
this time, and if there is any difficulty in 
this being carried out or any opposition 
is made by the guardian to the mother 
having access to the children, I shall 
reconsider this order and either appoint 
the mother as joint guardian or possibly 
take other steps with regard to the 
minors, and there will be liberty to 
apply if there is any dispute with regard 
to the times aud occasions on which 
access is to be given or on which the 
minors are to be taken out by their 
mother from time to time. I think the 
mother should write stating the time at 
which she desires to have access to the 
children and also the days and times that 
she desires to take them out. and as I 
have already said there will be liberty 
to apply If there is any obstacle placed 

in her way. 

* 

I understand that the mother is living 
at Entally which is outside the jurisdio- 
tion of the Oourt and there is no objeo' 
tion to her taking the minors to any 
house which she occupies in Entally, but 
of course if she desires to take them a 
farther distance outside the jurisdiction 


of this Court she must apply for permis¬ 
sion in the ordinary way. 

The guardian should bring in a scheme 
providing for the application of the sums 
paid under the terms of the will for the 
maintenance and education of the minors 
within two weeks from date. 

G.B. 
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Pearson, J. 

Heemlal Agirwalla & Go. —Applicants.- 

s 

V. 

Joakim Nahapiet & Oo., ^Eespon- 

dents. 

Ordinary Original Oivi-l Jurisdiction, 
Decided on 3rd December 1926. 

Arbitration Act. Ss. 6 and 10 to 15— Award 
by a private appellate '.ribunal,- hearing appeal 
from award of umpire by agreement 'between 
parties ca-nnot be filed. 

Sacbicns 10 to 15 are geoecal sections applying 
to all awards under the Act. whether the provi¬ 
sions of the first schedule are applicable to the 
particular arbUration or whether they are 
excluded by the expressed intention of the 
parties. Under these sections the only persons 
or tribunals consido-ed as 'having seisin o£^ the 
arbitration are the “arbitrators or umpire." 
There is no recognition to be found in the 
Act for an award by a tribunal superior to 
the umpire. Umpire does not mean “umpire 
or any higher domestic tribunal upon 
which the parties may agree.” There¬ 
fore where, according to the terms of a 
contract between the parties, the award made by 
the umpire is submitted to a OommitCce of Ap¬ 
peal and reversed by them the Committee’s 
award cannot be filed as an award under the 
Indian Arbitration Act. O 2} 

If.N S‘irkar and N. N- Bose (Jr.) 
for Applicants. 

Ling/ord James and .1. K. Roy-^iov 
Bcipondents. 

Pearson, J. —This U au application 
to take off the file an award made under 
the rules of the Oalcutta Baled Jute 
Association. The arbitration clause is 
that of the ordinary printed association 
contract, which provides for the appoint¬ 
ment of the arbitrators and an umpire. 

Then the concluding words are : 

The award made by them respectively, if no 
appeal therefrom, shall be admitted by the Com¬ 
mittee, or the award of the Committee made on 
any appeal therefrom as provided for in the 
Association rules and by-laws (which is prin¬ 
ted ou the reverse form part of this contract,) 
3 haU be final. 
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Tho rale? and bye*law? of the Agsosia* 
tion carried out 6he scheme of the clause 
and provided for an appeal to the Com- 
mittee. Hr. 28 and 2) a^e as follows : 

28. The Goaiiiittee may at thoir disoretton, 
and upon payment of the proscribed feos, hear 
appeals from arbitrators’ avvirds provided they 
proceed in conformity with the bye-laws of the 
Association. 

29. Tbe award of the Committee in any ap¬ 
peal considered by thorn co ifirming, varying or 
setting aside the award of arbitrators or umpire 
shall be accepted as finally binding on all 
parties. 

The arbitrators failed to agree, where¬ 
upon the umpire took the matter up and 
made an award in favour of the appli¬ 
cant. An appeal to the Committee 
resulted in the decision of the umpire 
being reversed and an award made in 
favour of the opposite party. It is con¬ 
tended by the applicant that the award 
of the Committee is not within the 
terms of the Indian Arbitration Act, and 
cannot be bled under it. It is argued 
on the other hand that no such restric¬ 
tion is to be found in the Act, and that 
the intention of the parties is the de¬ 
ciding factor. 

It is to be observed that it is only by 
virtue of Exception 1 to S. 28 of the 
Indian Contract Act that a contract to 
refer a dispute to arbitration is saved 
from the general rule that agreements to 
oust the jurisdiction of the ordinary 
Courts are void. The Arbitration Act 
gives effect to that exception under a 
certain procedure within the limits laid 
down by its provisions. It is plain that 
it does contemplate some latitude being 
allowed to the parties in certain parti¬ 
culars : S. 6, for example, makes appli¬ 
cable to a submission to arbitration the 
provisions in the first schedule, "unless 
a different intention is expressed" and 
the same will be found in the language 
of Ss. 9 and 10. It has indeed been con¬ 
ceded in argument that by agreement 
there may be, for instance, a reference 
to more than two arbitrators, or that the 
umpire may be a body or commit*^ee. 
But although the intention of the parties 
may be expressed to e.xolude the opera¬ 
tion of the provisions of the first 
schedule, the question is whether that 
intention can prevail so as to bring with¬ 
in the Act an award made by a Committee 
sitting in appeal over an umpire. 

The purpose of the Act is to allow of 
arbitration by agreement, under a pro¬ 
cedure provided by it, bub subject to oer* 
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tain safeguards. and,in^partmular, the 
powers of the Court to supervise or inter- 
veud in certain matters. Thus the OouH 
is given important powers after the award 
is made ; it may remit the award under 
S. 13, or may set it aside under S. 14. 
According bo the language of Ss. 10 to 15, 
which are the important ones for the pres¬ 
ent purpose, the only persons or tribu¬ 
nals considered as having eeisin of the 
arbitration are the “arbitrators or um^ 
pire." It is they who are to make the 
awird and cause it to be filed under 
S. LL ; to them it may be remitted under 
S. 13 : and for this misconduct it may be 
set aside under S. 14. These are general 
sections applying to all awards under 
the Act, whether the provisions of the 
first schedule are applicable to the 
particular arbitration, or whether they 
are excluded by the expressed intention 
of the parties. Unless therefore thW 
meaning of bhs word “umpire" itself as 
used in the Act can be enlarged bpyond 
its ordinary, thei’e is no recognition to 
he found in the Act for an award by a 
tribunal superior to the umpire. I think 
that it would be imp'>ssible to hold that 
"umpire” meant “umpire or any higher 
domestic tribunal upon which the parties 
may agree." The word cannot bear such 
a construction. The result is that this 
award does not conform to the scheme of 
the Act, and the parties therefore can¬ 
not have the benefit of the other provi¬ 
sions of the Act applicable to awards 
which do so conform. 

Reference has been made in argument 
to the case of In re Keighly Maxsted 
& Co. and Durant & Co. (1), but so far as 
the present case is concerned it amounts 
to DO more than this : that there are I 
certain matters in an arbitration where i 
the intention of the parties may be i 
allowed to prevail, and that a body or 
committee may act in the capacity of 
umpire. I should only say further that 
although this form of Association con¬ 
tract has been the subject of considera¬ 
tion by the Judicial Committee, the 
present point was never raised before ^ 
their Lordships in that case : see Sassoon 
& Co. V. Ramdutt Ramkissen (2). The 
question now before me is not how the 
award of the Appeal Committee may 
affect, if at all, the rights of the parties j 

(1) L189311Q. B. 405. ^ . 

(2) A. I. R. 1922 P. C. 374=50 Cal. 1-^9 J 

I. A. 366. J 
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have agreed to be bound by : it is 
only whether that award is one to which 
the provisions of the Act can apply, so 
*that it may be filed under the Act. For 
the reasons given 1 think it is not. To 
that extent the application is therefore 
allowed with costs. 

G.B. partly allowed. 
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Mukbrji and Graham, JJ. 

Durga Charan Applicant. 

V. 

Ambioa Charan Chandra — Opposite 
Party. 

Civil Revision No. 923 of 1926, Deci" 
ded on 3rd January 1927, against the 
decision of the Offg. S ’b-J., 2nd Court, 
Mymensingb, D/- 17th May 1926. 

(а) Civil P. C., S. 100—New point—Quesfioti 
of law not requiring fresh investigation of facts 
(Oan he allowed, 

A contaatioQ though not raised in the Court 
of first iostanoe but urged as a pure question of 
law requiring no fresh investigation into facts 
oan be allowed in second appeal. [F 393 C 2] 

(б) Contract Act.S. 69 —Second mortgagee 
paying o ff decree of first mortgagee to save 
mortgaged property can sue under S. 09— S. 74, 
Transfer of Property Act does not take away 
this right—Transfer of Property Act, S. 74. 

Where the second mortgagee pays off (he 
amount under the decree obtained by the first 
mortgagee to save the mortgaged property from 
6Sle he can b^ing a suit under S. 09, Contract 
Act, to realize the amount so paid. S. 74 of the 
Transfer of Property Act does not take away this 
•tight, but if the first mortgagor would not in 
such a case be a person bound by law to pav the 
money due under the first mortg<aga S. 69 
of the Contract Act would scarcely help the 
subsequent mortgagee who makes the payment. 
A mortgagee who abandons his lien under tbs 
mortgage is oompetent to bring a simple suit for 
recovery of the money the payme> t of which 
created the lien in his favour. [F 394 C 1,2] 

Saaanka fihan Bay and Bhupendra 
Nath Guha —for Pebitioner. 

Annada Charan'Karkoon — for Oppo- 
flibe PftTby. 

Makerji. J.-*—The faebs as bbey may 
be gabbared from the record, are these : 
The petitioner had mortgaged some lands 
to one Isban Chandra Dubba on the 3rd 
Jaistba 1324. He then executed another 
mortgage in respect of the same lands to 
the opposite party on the 11th Asbar 
1S26. Isban Obandra Diitta sued on his 
mortgage, obtained a decree and adverti¬ 


sed the mortgaged properties to sale* 
The opposite party deposited the decretal 
amount due to Isban Chandra Dutt and 
saved the mortgaged properties from sale, 
and then institued the suit out of which 
this Rule has arisen for recovering the 
amount so deposited by him together 
with costs of the deposit. The Munsiff 
decreed the suit, and that decree has 
been affirmed on appeal by the Subordi¬ 
nate Judge. The pebitioner then obtain¬ 
ed this Rule. 

The contention urged on behalf of the 
petitioner is that the suit as laid was not 
maintainable and that the rights acquir¬ 
ed by the opposite party under S. 74 of 
the Transfer of Property Act are the only 
rights which be is competent to enforce 
under the law. It may be mentioned 
here that this contention was not put 
forward in the trial Court. It was taken 
for the first time in the Crurt of appeal 
which overruled it, relying on the autho¬ 
rity of the decision in the case of Shib 
Lai V. Munni Lai (l). At first we were 
not inclined to allow the pebitioner bo 
raise this contention as it was not raised 
in the Court of first instance, but as the 
petitioner is content tn urge it as a pure 
question of law requiring no fresh in¬ 
vestigation into facts, we have heard 
both sides on it and propose to deal with 
it on that footing. 

It has been urged on behalf of the 
petitioner that S. 74 of the Transfer 
of Property Act lays down all the rights 
which a second mortgagee acquires on 
paying off the first mortgagee and that 
to allow a suit of this description will in 
many cases lead to hardship, e. g., whore 
the mortgagor may not have any 
property other than the one mortgaged 
or in case.s where there was not or there 
is no longer any personal remedy avai¬ 
lable to the first mortgagee himself. 

Section 74 of the Transfer of Property 
Act confers a statutory right on the 
subsequent mortgagee to pay off the 
prior mortgagee and contemplates a 
tender being made and a receipt being 
given and on these conditions being 
fufilled a statutory right is created in 
and the power is conferred on the subse¬ 
quent mortgagee in respect of the mort¬ 
gaged property itself. Such payment 
must be of the whole amount due, and 
if the money is not accepted and receipt 
is not given the money mav hp tendered 
"71) A.l. B. 1922 All. 163=44 All. 67. 
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in Gj’irb under S. 83 of the Transfer 
of Property Act or the tencleror may sue 
for the enforcement of his rights. There 
arc thus special conditions on which the 
right and power mentioned in the sec¬ 
tion are founded. There is, in my opi¬ 
nion, no foundation for the supposition 
that the right of a person to be reim¬ 
bursed for paying money due by another 
in the payment of which lie is interested, 
a right which is recognized, in S. 69 
of the Contract Act is a much wider 
right than is permitted by the English 
Common Law rule, was intended to be 
in any way taken away by S. 74 of 
the transfer of property Act. Where 
there was originally no charge on the 
property and payment has been made 
under circumstances which attach the 
operation of the S. 69 of the Contract 
Act, the Courts have often, in addition 
to the right of reimbursement, declared 
in favour of the parson making the pay¬ 
ment, a charge upon the property in res¬ 
pect of the money paid, enuring either 
by operation of law or upon equitable 
grounds. Where the requirements of 
§. 69 of the Contract Act are satisfied 
and payment has been made in order to 
pay off an existing charge or a mortgage 
debt, this right to be reimbursed has 
never been denied, though there is a 
sharp conflict of judicial opinion on the 
question as to whether apart from the 
principle of subrogation an equitable 
charge may not also be recognised. If 
this right to be reimbursed was meant to 
be taken away simply for the re.ason that 
the person making this paymant happens 
to be subsequent mortgagee and the pay¬ 
ment happens to be made for paying off 
the prior mortgagee, the legislature, 
would have somewhere given a 
clear indication of that intention. Then 
as regards hardship 1 fail to see any 
force in this argument, because if the 
first mortgagee had no personal remedy, 
the mortgagor would not, in such a case 
be a person bound by law to pay the 
money due under the first mortgage and 
S. 69 of the Ocntraot Act would scarcely 
help the subsequent mortgagee who 
makes the payment. It is not necessary 
in the present case to pursue this matter 
any further as there are no findings as to 
whether there was a personal covenant 
in the first mortgage or whether the 
personal remedy was available to the 
fi^-st mortgagee at the date of his suit, 


and indeed the proper materials on which 
a decision on these questions could be 
arrived at were nob brought on the re¬ 
cord as the questions were never raised. 

On pdnoiple also there is hardly any¬ 
thing that militates against this view, 
There is abundant authority for the prot 
position that a mortgage who abandons 
his lien under the mortgage is competent 
to bring a simple suit for recovery of the 
money the payment of which created the 
lien in his favour : see Lachman Singh v. 
Salig Ram (2), Anandi R'lm v. Dur Hajaf 
Alt Begam (3), and Sarajubalav. Kamini 
Kumar (4), and this view receives support 
from the decision of th< Privy Oounoil in 
Nugender Ckunder Ghose v. Sreemutty 
Kaminee Dossee (5). In my judgment 
there is no appreciable reason why a 
case like the present should not be 
governed by a similar principle. 

The petitioner's contention, in my opi* 
nion, fails. The Rule accordingly is dU; 
charged with costs. Hearing fee : 2 gold- 
mohurs. 

Graham, J.— The point involved^ 
namely, whether the subsequent mort* 
gagee is restricted to his right of suit- 
under S. 74 of the Transfer of Property 
Act, or can independently maintain a- 
suit in the present form and obtain a per¬ 
sonal decree, is not altogether free from 
doubt. I agree, however with my 
learned brother, that both remedies are- 
available. 

G.B. Rule discharged, _ 

(2) [1886] 8 All. 384=(1886) A. W. N. 184. 

(3) [1890] 13 AH. 195=(1890) A. W. N, 228. 

(41 A. I. R. 1926 Gal. 765. 

(5) [1867] n M. I. A. 241=8 W. R. P. 0. IT 
=2 Suther. 77=2 Sir. 275 (P. 0.), 


A. 1. R. 1927 Calcutta 394 

Duval and Mitteb, JJ. 

India General N ivigation and By. 
litd. —Defendan ts—Appellants. 

V. 

Girdharilal Gobardhone Dis and 
others —Plaintiffs—Respondents. 

Appeal No. 1951 of 1924, Decided on 
3rd January 1927, from the appellate- 
decree of the Dist. J., ^Bankura, D/* 2nd 
July 1924. 

(a) Oarriers Aet^ S, 10—-Notice to local agent 
is sufficient. 

Notice to local agent is suflloUnt. . 

The essential of a good notice appears to be 
thit it should reaoh the person who is liable to 
make good the .loss. f P 398 0 1J 
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• {b) Garrhrs Goods to be carried byl^ral 
oay.riiers—rOottraot is an indivisible -one —• With 
tohtoh carrier the contract was made is a question 

of foot, 

• • * * 

Where goods are booked to bo carried over the 
lines of several oarrlers, the proper person who is 
liable is the person to whooi th) goods were deli* 
vered and the soutraot is not a divisible one and 
the question with who n the coatraot was made 
is a question of faot: JfKschamp v. The Lan¬ 
caster and Freston J unction Railway Company, 
(1841) 8 M. and W. 421, Bel. on. [P 398 0 2] 

Amulya Charan Chatterjee and Prakash 
Oh. Palerashi —tor Appellants. 

P.C.Mitter, Ambicapada Ckowdhury 
and Bijan Kumar Mukherjee —for Res- 
poodents. 

Mitter, J. —This is an appeal from the 
dderea of the District Judge of Bankura 
which reversed the decree of the Munsif 
of Bankura. The India General Navi* 
gation and Railway Co., Ltd., and Rivers 
Steam Navigation Co., Ltd. have pre¬ 
ferred thi4 appeal which arises out of an 
action commenced by the plaintitfV drm 
for recovery of damages for short delivery 
of goods. The plaintiffs’ case is that one 
Rambilas Miralidhar consigned 129 
maunds 31 sears of betel-nuts in 7l 
gunny bags to defendants-appellants at 
Daulat Khan Steamer Station for delivery 
to them at Bankura. The Defendant No. 
4, appellant, undertook to carry the 
goods from Daulat Khan to Bankura via 
the Bastern Bengal Railway (Defendant 
No. 3), the Bast Indian Railway (Defen¬ 
dant No. 2) and the Bengal-Nagpur Rail¬ 
way (Defendant No. 1). 

The plaintiffs further alleged that 
when they went to take delivery of the 
goods at Bankura Station there was short 
delivery by 31 maunds 28^ seers of which 
the then current price was at Rs. 19 per 
maund ; and that they esebanged corres¬ 
pondence with the different Companies 
from which it transpired that servants of 
Defendant No. 2 misappropriated the 
same and the reason for making all the 
Railway and Steamer Companies parties 
to the action was stated to be the fact 
that the goods passed throngh the lines 
of all the defendant Companies. The 
claim was laid at Bs. 629. The defen¬ 
dant Steam Navigation Co. and another 
who are the appellants before *ub con¬ 
tended inter alia that the suit should 
fail for want of proper notice, that they 
made over the goods in good order to the 
Bastern Bengal Bailway at Khulna on 
the Ist Febrnary 1922 and that there¬ 


upon their liabilities ceased. - The Mun- 
sif found that notices had been served on 
the defendant Companies according to the 
provisions of S. 77 of the Railways Act 
and that the loss of the goods in question 
occurred while the goods were in transit 
on the Bast Indian Railway (Defendant 
No. 2) and passed a decree for the 
amount claimed against the Bast Indian 
Railway and dismissed the suit against 
the other Railway Companies as also 
against defendant Steam Navigation 
Co. and another who are the appellants 
before us. 

The Bast Indian Railway appealed to 
the District Judge making the plaintiffs* 
firm alone as party respondent. Some 
time after the period of limitation had 
expired for filing the appeal, Defendant 
No. 4 was made a party respondent to the 
appeal. The appeal was heard and the 
appeal was decreed and the plaintiffs' 
suit was dismissed against the East 
Indian Railway Co., on the ground that 
notice under S. 77 of Indian Railways 
Act was not a proper notice as it was 
served more than six months after the 
delivery of the goods for carriage by the 
East Indian Railway Co. But a decree 
was made against defendant Steam Navi" 
gation Go. and another. It will be noticed 
hero that plaintiff preferred no appeal 
against the decree of the Munsif dismis¬ 
sing his suit against Defendant No. 4. 
The lower appellate Court in passing a 
decree against Defendant No. 4 was evi¬ 
dently purporting to act under O. 41, R. 
33 of the Code of Civil Procedure and it 
may bo a question if the Defendant No. 4 
could he added as a respondent if the 
period of limitation for filing an appeal 
against him has expired. 

However, as this point was not taken 
by the appellant in their memorandum of 
appeal nor urged before us, we do not 
think we should permit it to be raised. 
In second appeal the learned Advocate 
for the appellants raises two points; 
first, that the suit should have been dis¬ 
missed against Defendant No. 4 as there 
was DO service of notice on them under 
S. 10 of the Indian Carriers Act (3 of 
1665). It is said that although notice 
was served on the local agents of the 
Company at Daulat Khan, no notice hav¬ 
ing been served on their agent at Calcutta 
the notice is invalid, and reliance is 
placed on Riuers Steam Navigation Co. 
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V. Messrs. Multan Mai (1) in 

support of the oontantiou. 

The sacoud point raised<is that as the 
'goods were adoaittsdly in order when the 
river joirney was completed and the 
goods were made over to the Bistera 
Bengal Railway the liabilities of the 
-defendant Steam Navigation Oompany 
ceased, as it is admitted by the plainciffs 
that the loss 0:53 irr id in transit over the 
East Indian Riilway. To the first con¬ 
tention the learned vakil for the respon¬ 
dents replies by argning that the Carriers 
Act does nowhere state that the notice 
under S. 10 should be served on the agent 
•at Calcutta and there is no such corres¬ 
ponding provision in the Carriers Act as 
we have in S. 140 of the Indian Railways 
Act and consequently the cases cited 
have no application. We think this con¬ 
tention of the learned vakil for the res* 
“pondents is well founded and must pre¬ 
vail. All that the cases oited by the ap¬ 
pellants lay down is that where notice 
under S. 10 of the Carriers Act has not 
been shown to have been duly served 
knowledge aliunde of the service if 
notice by the common carrier is not suffi¬ 
cient. 

The second point raised by the appel¬ 
lants is one of considerable difficulty. 
The argument for the appellants assumes 
that there are a series of contracts wiiih 
different Companies and there is not one 
-contract with the Steam Navigation Com¬ 
pany, or Rivers Steam Navigation Com¬ 
pany at Da’ilat Khan. This argument re¬ 
ceives conside'^able support from the deci¬ 
sion of Mr .Tustice B-ebt in ‘Norang Rai 
Agorwalla v. Rivers Steam Naoigrtion 
Co., Tjtd. (2) and of Mr. Justice Mitra 
and Mr. Justice Caspersz in Gokul Ch. 
Das V. I. G S. N. Si Ry. Go,, Ltd. (3) 
to this extent that so far as liability for 
any loss for the river portion of the 
journey is concerned it is to be governed 
by the Carriers Act and liability for any 
loss arising in the journey by rail is to be 
determined by the Indian Railways Act. 
As to how far this view about the differ* 
-entiation of liabilities is right may be a 
matter open to question and we find indi¬ 
cations of a contrary opinion in an 
elaborate and learned judgment of the 
learned Chief Justice in the case of The 
DeJfhnri Tea Co. v. The Assam Bengal 

[1918] 37 C.L.J. 2<}4=41 I.O. 919. 

(2) [10071 34 GU. 419=11 C.W.N. 1071. 

(3» [1907] 11 O.W.N. 1076. 


Railway Co., Ltd. (4). In that case 
the learned Chief Justice observed 
follows : 

The facts here seem to me to be dlstiaotly 
stronger tbaa bho^aia aoy of the letdiig oases 
whi )h ward dnidel fvith referenoa to o»atraab 4 
hv Oonpiiies to oirry to pUoes that 

wiraoQ other Oxnphiies* Uie< iMtsoha'np Vi- 
ItixcaHer an I Preston .function R'ltl’oay C-}. (5),- 
Sjo*harn v. South Staffordshire RiUway Oo, (6] 
and Collins v. Bristol and Bxeter Railway OOi 
(7)J, or to carry to a p>iat beyond their o47h 
line^ which involved transport by water {.WiWy 
V. IV. Cornwall Railway Co. (S)]. 

Sabjeot to any writtm docu nents, it is a qaeSr 
tioi of fact for a jury to sav whether there was 
one ooitraot or more than one. The basi^, 
however, of the above decisions is that it 
would b3 a strainal and improhkbie inference to 
hold that a sender oc an ordinary * through 
booking * transaction e iters into a series of con¬ 
tracts with carriers Nos. 1, 2 and 3, making each 
carrier except the last his agent to make a fur¬ 
ther contract or treating him as the next carrier's 

agent to a furthar c >atraoC with thesinier. If it 

be said that though there is an entire oo itraot 
with the first carrier for the whole jontneyi yet 
there mty also be a centraot with each of the 
other carriers for their owi -part of the transit, 
this no doubt is true. Sut as an inference it. Is 

still more el aborately improbable. It involves a 

co jtract and a parallel series of other oontraots. 
This series has to bo operated either by each 
carrier being treated as the sender's agent to con¬ 
tract with the next which involvjs a doubtful 
scheme for the tra ismission of authority ; or else 
by each carrier being treated as having made the 
previous one (or perhtps tha first one) his agent 
to contract on his behalf, while himself being 
the previous carrier’s agent to perform. Again, 
this latter view is possible and in some oa«es it is 
right such a position is quasi-partnership and is 
illustrated by Oill v. M. S. and L, Railway Go. 
(9) and Great Indian Peninsula Railway Co, v. 
Radhakissen (10). 

Ic his bee 1 pat in argumeit that where for 
their mutual alwntaga two Comoanies are in 
the habit of handling through traffic for a re¬ 
ward to be divi iel i i propo 'cio is, there is in sub¬ 
stance a qu isi-parbaecship and each is the agent 
of the other to oo itract. I d > not agree. Mutual 
a Iva itage is the pre-supposition in every contraot 
and nob the less so thit it is often vitiated by 
mistake or sadly falsified by events. It is not of 
itself a principle of coifusion which obliterates 
the discinotion betweei a sub*coQtraot to 
perform and an age it’s or partier’s authority to 
contract. The oise of Foulkes v, Metropolitan 
District Rillioiii Co. (ll), if the facta be coil* 
si_jerel is lo ignh'iribv for any proposition 80 


G) 
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[1841] 8 M. & W. 42l=s 

:5 Jur. 656= 
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[1853J 8 Exch. 341. 
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wAy oartied for the ^vhole jouraey by tbair own 
rolling stock partly over their owo Has uad 
partly over another as to which they had running 
pbwers. There was a body of evidence as to the 
relationship between the Ooaipanies and the 
position of the booking olerk who issued the 
ticket. It was not a case of carriage by succes* 
sive Oompanies over their own lines. 

It is trae Iq that oase the S'^eam Navi* 
gatioa Go. was made liable for loss due to 
theii* own negltgenoe not on the basis of 
any contract with the owner of the goods 
but on the basis of their liability as com¬ 
mon carrier under the Indian Carriers 
Act even in the absence of privity of 
contract with the owner. But the 
observations of the learned Chief Justice 
quoted above throws considerable light 
on the present controversy. The law in 
England is to the effect that where goods 
are addressed to a place beyond the 
sphere of the carrier’s business so that 
from another point he must forward 
them by another carrier he is responsible 
for the goods for the whole journey 
unless be limits his liability by agree¬ 
ments: see Shepherd v. Bristol and 
Exeter Railway Co. (12) and Muschamp 
V. Lancaster and Preston Junction Rail“ 
way Go. (5). 

We have in second appeal received in 
evidence a risk-note in form H tendered 
on behalf of the appellants, which was 
executed by the present plaintitfs in 
favour of the Eastern Bengal Ry. Co., as 
through mistake the risk-note in another 
case was filed by the Eastern Bengal 
State Railway Go. But as the loss did 
not take place while the goods were in 
transit in Eastern Bengal State Railway 
the risk-note does not protect the deten- 
dants from liability even if we take the 
decision of Mr. Justice Brett in Norang 
Rai Agorwalla v. R. S. £7. Co., Ltd. (2), 
to be a sound one. At one time in the 
course of argument it seemed to us that 
this fact of the execution of the risk-note 
in favour of Eastern Bengal State Rail¬ 
way Go. shows that there was one con¬ 
tract with the first carrier as also a 
separate oootraot with each of the other 
oarriers for their own part of the transit, 
and as the loss occurred in transit over 
the East Indian Railway line the defen¬ 
dant Staam Navigation Go. were absolved 
from all liability. Bat as has been 
pointed out by the learned Chief Justice 


in the case of The Dekhari Tea Co. v. 
The Assam Bengal Raihcay Co., fAd. (4). 
as an inference it is improbaljlo as it 
involves a contract and a parallel sorios 
of contracts. 

The District Judge has made the defen¬ 
dant Steam Navigation Co., Ltd. liable' 
for the negligence of the East Indian 
Railway Co., treating the latter as the 
agent of Steam Navigation Co., within 
the meaning of S, 8 of the Indian Carriers 
Act. Whether in the absence of the 
terras of arrangement between the differ¬ 
ent companies it is impossible to infer 
that the East Indian Railway were the 
agents of the Steam Navigation Company 
may he a matter open to doubt. But, 
under S. 9 of the Indian Carriers Act, 
it is nob necessary for the plaintiff to 
prove that 

such loss, dimage or uon-delivery was due to 
the negligence or criminal act of the carrier, bis 
servants or agents. 

It is difficult to say how the Steam- 
Navigation Company and another can 
• escape liability if the contract was on© 
and indivisible contract with them, as 
the carrier would be responsible for any 
loss which occurred before delivery ot 
the same to the plaintiffs. The view 
which we take receives support from the 
decision of the House yf Lords in London 
and North-Western Railway Go. v. 
Richard Hudson (13). We have given 
our m)sfe anxious consideration to this 
case and we do not see our way to hold 
that Defendant No. 4, i. e., Strain Navi¬ 
gation Co., and another are nob liable for 
the loss. The result is that the appeal 
fails and must he dismissed with costs. i 

Duval, J. —The facts of this case are 
that one Rambilas M iralidhar had made 
over certain bags of Ijebel-nuts to bho' 
joint steamer agent of India General 
Navigation and Railway Company, Ltd- 
and Rivers Steam Navigation Go. at 
steamer station at Daulab Khan for their 
being sent to Bank ira. The goods had 
to proceed by river to Khulna and thence 
across the Eastern Bengal Railway to 
Naihati and thence on the East Indian 
Railway to Asansole and the rest of the- 
journey by the Bengal-Nagpur Railway. 
It is admitted that some pilfering book 
place of the goods on the Bast Indian 
Railway and it is also clear that there- 
was no risk-note under the Railways Act 
to co ver the risk on eithur the G. 1. R. 

(U> [1920] A. C. 324. ~ 


'19) [1868] 8 £soh. 189=18 L. T. 698=16 W. 
R. 989=87 L. J. Ex. 118. 
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or B.-N. R., nor did the Steamer Com¬ 
panies limit their liabilities by taking 
any risk-note which they might have 
been able to take under the Carriers Act. 
Now the learned District Judge has given 
a decree against the Steamer Company 
after coming to certain findings of fact. 
He found that the East Indian Railway 
Company was acting as an agent of the 
Steamer Company to carry goods and, 
therefore, he held that as the goods were 
lost the Steamer Company, which had 
entered into a contract to send the goods 
to Bink'U'a, were liable for the loss. 

In appeal two points were taken. The 
first was that the notice issued to the 
Steamer Company was a bad notice 
under the Carriers Act. The notice was 
sent by post and was received by the 
Joint Agent of India General Navigation 
and Railway Company, Ltd. and Rivers 
Steam Navigation Company at Daulat 
Khan. He was the local representative 
of the two Companies and the plaintiff 
did not know when he consigned the 
goods by which Steamer Company his 
goods would be taken to Khulna. I 
cannot see that there could be a better 
service of notice than was served on the 
joint representative. I was referred to 
some re-m irks made in the case of British 
and Foreign Marine Insurance Co. v. 
India General Navigation and Railway 
Company. Lid. (14), where it is stated 
that a notice by a letter to the Managing 
Agent would be a good notice, but that 
decision does not say that the notice such 
as was given here is not also a good 
notice. The essential of a good notice 
appears to be that it should reach the 
person who is liable to make good the 
loss. The local agent received the notice 
and in fact it is clear from the pleadings 
that the Companies were made aware of 
the claim lodged. 

Now, the second point is whether the 
Railway Company is an agent of the 
Steamer Company. Here reference was 
made to the case of Gokul Chandra Das 
V. India General Steam Navigation and 
Railway Company (3) and to the case 
decided by Mr. Justice Brett. As to 
these cases I may remark that there is no 
definite finding as to whether in point of 
law one Company is an agent of another 
and as to whether there were senarate 
c ontracts. Those cases were decided 

<14) [1910] 88 Oal. 28=9 I. 0. 364=15 0. W. 

N. 226. 
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witb-reference to the fact that the value 
and description of the articles lost were 
not expressly declared as the law required 
them to be declared. But it appears to 
me that the matter is really one of fact. 
The Judge has come to a finding, though 
I must admit that he has not dealt very 
much with the evidence, that the East 
Indian Railway was an agent of the 
Steamer Company, The present case 
therefore appears to me to be strictly 
speaking governed by the ruling in the 
case of Muschamp v. The Lancaster and 
Preston Junction Railxoay Company (5) 
(which is still the law) that the proper 
person who is liable is the person to 
whom the goods v^ere delivered and that 
the contract is not a divisible one and 
that it is really a matter for the jury to 
decide with whom the contract really 
was. 

I agree with the District Judge that in 
this case the Steamer Companies were 
the people who entered into a contract 
for delivery of the goods undamaged at 
the place of their destination using the 
Railway Companies as their agents and' 
were liable to make good the loss. 

In this view the appeal U dismissed 
with costs. 

G Appeal dismissed. 
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Rankin, 0. J., and 0. C. Ghose, J. 

Azimuddy and another —Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 674 of 1926, Deci¬ 
ded on 28th January 1927, against the 
order of the Addl. S. J., Bakerganj. 

^ (a) Evidence Act, S, 83— examined 
in committal proceedings hut not cross-examined 
immediately—Witness dying before Sessions 
trial—His deposition in committing Court 
can be admitted trial—Refusal to 

allow cross-examination of Police Inspector 
recording witness* statement under S. 161, Crim¬ 
inal P. C., is not an 'irregularity—Criminal 
P. a, S. 162, 

Oae of the witnesses who was examined in the 
oommitting Magistrate's Oourt died before trial 
in the Sessions Oourt. He was not oross-exam- 
ined immediately after his examination-in’ 
chief. The Sessions Jndge refused to allow the 
Snb'Inspeotor of Police to be cross'examined on 
the statements said to have been made to him 
by the witness and recorded by him under the 
provisions of 8.161. 


- Azimuddy y. Emperor. 


1927 


AZIM0DDY v^Emperor (C. C. G^pse, J.) 

OOTfc the 


Calcutta 399 


Held : at tha time when the depositioa 
'fitness was takea before the oommittiDg Llagls- 
'trate there caa be no question that the accused 
had tha right and opportunity of crose-ex^min- 
ing him in terms of 9. 33 of the Evidanoe A.ot, 
and as the accused did not exercise his right 
and did not avail of the opportunity of cross- 
examining this witness im nediately after her 
-examination-in-chief before the committing 
Magistrate had been finished his depositioa 
could not be excluded. [P. 399, G. 2] 

Held : further that the terms of S. 1C2, if 
applicable at all could only have been applic¬ 
able during the stage of the enquiry before the 
committing Magistrate and could not in any 
view of tha matter be held to bs applicable when 
the case was in the Sessions Court and therefore 
the Sessions Judge did not err at all in refusing 
the prayer of the accused to be allowed to cross- 
examine the Sub-Inspector. fP. 399, G. 2] 

(6) Practice-^Jury trlal-^High Court will not 
interfere unless miscarriage of Justice 1$ caused. 

The High Court is not entitled to interfere 
with the verdict of the jury in Jury trials unless 
there has been a miscarriage of justice. 

[P. 400. C. 1] 

Sieves Ghandra Taluqdai —lor Appel¬ 
lants. 

Khundkar —for the Grown. 

C. C. Ghose, J. —The appellants be¬ 
fore us are two in number. They were 
charged along with four other accused 
persons before tho learned 2nd Addi¬ 
tional Sessions Judge of Bakerganj and 
■a jury with having committed offences 
under Ss. 120B, 395 and 396 of tha 
Indian Penal Code. The jury did not 
bring in a verdict against the accused 
under S. 396, but, so far as the two 
appellants are concerned, they brought 
iq a verdict of gulty under Ss. 395 and 
120B, Indian Penal Code. The learned 
Judge agreeing with the verdict of the 
jury aentenced each of the two appel¬ 
lants to undergo seven years’ rigorous 
imprisonment. 

In this appeal which has been argued 
by Mr. Taluqdar hva points have been 
taken for the purpose of showing that 
the learned Judge's charge to the jury 
is open to the comment that there have 
-been misdirections in it and for the 
purpose of inducing us to interfere with 
the verdict of the jury. 

Mr. Taluqdar's first point is that in 
the events which happened the deposi¬ 
tion of the witness named Jamila 
Khatnn could not be used at the Sessions 
trial as the accused had no opportunity 
•of cross-examining this witness before 
she died. It appears that a few days 
utter tha date when Jamila was examined 
-before the oommittiog Magistrate, she 
^ed. At the time when her deposition was 


taken before the committing Magistrate 
there can be no question that the accused! 
had the right and opportunity of cross-' 
examining her in terms of S. 33 of the 
Evidence Act. The record shows that 
the accused did not exercise their right 
and did not avail themselves of the 
opportunity of cross-examining this wit-; 
ness immediately after her examination- 
in-chief before the committing Magis¬ 
trate had been finished. That being so, 
having regard to the provisions of S. 33 
of the Evidence Act, in my opinion, there 
is no substance whatsoever in this con¬ 
tention, and it must be nega’ived. 

Tha second point is that, having regard, 
to the circumstances just alluded to, the! 
learned Judge was wrong in refusing to! 
allow the Sub-Inspector of Police to be- 
cross-examined on the statements said tO; 
have been made to him and recorded by. 
Iiim under the provision of S. IGl of the 
Criminal P. C. It is argued that having 
regard to the events which had hap¬ 
pened, tlie accused should have beeu 
allowed an opportunity of repairing the 
omission, if any, inode by them in not 
cross-examining the witness Jamila 
Khatun immediately after her examina- 
tion-in-ehief in the committing Magis¬ 
trate’s Court by being given an oppor¬ 
tunity later on in the Sessions Court 
to cross-examine the Sub-Inspector of 
Police. It is very important to bear in 
mind in this connexion when one deals 
with a contention like this, the terms of 
S. 162 of the Criminal P. C. Now. 
looking at the terms of S. 162 and 
bearing in mind the circumstances of 
this case the conclusion to which I como 
is that the terms of S. 162, if applicable 
at all, GO'ild only have been applicable 
during the stage of the enquiry beforej 
tbe committing Magistrate and that it' 
could not in any view of the matter be^ 
held to be applicable when the case was 
in the Sessions Court. In my opinion 
therefore the learned Sessions Judge did; 
not err at all in refusing the prayer of 
tbe accused to be allowed to cross- 
examine the Sub-Inspector. The second 
contention must therefore be negatived. 

Mr. Taluqdar’s third point is that 
the learned Judge in advising the jury, 
on the question as to whether in arriving 
at a decision on tbe evidence adduced in 
tbe case they should give effect to any 
reasonable doubt, explained that *' reason¬ 
able doubt" could only a.riee if there 
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was defect in the prosecution evidence. 
By the word “defect” I understand the 
learned Sessions Judge to have meant if 
there was something in the nature of a 
lacuna in the evidence adduced on behalf 
of the prosecution. The learned Judge 
might not according to Mr. Taluqdar 
have been very felicitous in his expres¬ 
sion ; but what he meant is quite clear, 
and it is also equally clear that he could 
not have meant anything such as has 
been suggested to us by Mr. Taluqdar. 
The learned Judge told the jury in so 
many words that if the evidence on the 
side of the prosecution was full and 
sufliciont in all particulars, there could 
not arise any room for “ reasonable 
doubt,” but that if the evidence adduced 
on behalf of the prosecution was such as 
to convey to the minds of the jury an 
impression that something was lacking, 
in that case there would be room for 
“ reasonable doubt.” There is there¬ 
fore, in my opinion, no substance what* 
soever in Mr. Taluqdar’s third point. 

The fourth point is that the learned 
Judge was not correct in telling the jury 
that each one of the juror was to think 
for himself as to what the conclusion 
should be on the evidence adduced in the 
case and that it was the duty of the fore* 
man to collect the separate opinions of 
the jury. What the learned Judge really 
meant was, in my opinion, this : The 
learned Judge told the jurors that each 
one of them was expected to consider 
the evidence for himself ; in other words 
they were not- to follow anyone in the 
jury blindly ; but they were to exercise 
their own independent powers of judg¬ 
ment and reasoning for the purpose 
of arriving at a just conclusion on the 
evidence in thisca'^e. The learned Judge 
nowhere suggested that there should not 
be joint deliberations after the jurors 
bad thought out for themselves what 
their conclusions would be on the evi¬ 
dence adduced in the case. The passage 
quoted frorr the learned Judge's charge 
does not bear the construction which 
Mr. Taluqdar seeks to put on it ; and, in 
my opinion, it can only bear that cons¬ 
truction if the words are tortured alto¬ 
gether. 

Mr. Talnqdar’s fifth point is that in 
this case the learned Sessions Judge 
ought to have excluded the confession of 
Naimnddy altogether. His reasons in 
support of this argument are these : It 
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appears that the confession of Naimnddy 
was not recorded in open Court as ik 
should have been in accordance with the- 
Circular Orders of this Court. It waa 
recorded before Court hours at the resi* 
dence of the Sub-Divisional Officer and 
the reason suggested by the Sub-Divi¬ 
sional Officer for the procedure adopted 
by him was that he wanted to finish thfr 
recording of the confession of Naimuddy 
before he began his work in Court at the- 
usual hour ; in other words, it is suggest¬ 
ed that the Sub Divisional Officer did nob 
record the confession of the accused 
Naimuddy in op^n Court because be 
thought that a part of his time in Court, 
would be occupied thereby and that it 
would interfete with his ordinary Court 
work. 

I may state at once that the reasons 
advanced by the Sub-Divisional Offiebr 
for the procedure adjpted by him do not 
commend themselves to me at all. It- 
was the clear duty of the Sub-Divisional 
Officer to comply with the rules and 
directions to be found in the Circular 
Orders of this Court and he should have- 
recorded the confession of Naimuddy in 
Court and during Court hours. But the 
point that now requires our attention io- 
this case is that whether, having regard 
to what bad happened, namely, that the- 
confession was recorded at the residenoe- 
of the Sub-Divisional Officer and not in 
open Court, that is sufficient to induce us 
to bold that there has been a failure of 
justice in that the confession so recorded 
has been placed before thej-iry and that 
therefore we should interfere with tbs' 
verdict of the jury. The confession was 
retracted subsequently by Naimuddy and 
the learned Judge cautioned the jury as 
regards the value to be attach^ to a 
retracted confession. He told the jury, 
as he was entitled to do, that the re¬ 
tracted confession should not be paid 
any attention to unless the jury came to- 
the conclusion that that confession was 
supported by independent evidence ap¬ 
pearing on the record. He also told the 
jury that that confession, if they were- 
satisfied that it was supported by inde¬ 
pendent evidence on the record, could 
only be used against Naimnddy. 

These were the only cautions that the- 
learned Sessions Judge conlid have- 
given to the jury, and he did give them 
at length. The learned Judge also drew 
the attention of the jury to the irregula- 
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illty such as it was that was commi^d 
by the Sub-Divisional Ofi&oer. In these 


oiJoumstaneos, having regard to the ver¬ 
dict which the jury brought in, a verdict 
of a majority of 8 to 1, it is very difficult 
to say that the irregularity which was 
committed by the Sub-Divisiopal Officer 
in the first instance was such as to have 
caused a failure of justice in this case. 
Haying regard to the other circumstances 
which appear in the learned Sessions 
Judge's charge to the jury I am of opin¬ 
ion that there has been no failure of 
justice in this case by reason of what 
took place before the Sub-Divisional Offi¬ 
cer. We are not entitled to interfere 
With the verdict of the jury in jury 
trials unless we are satisfied that there 
has been a miscarriage of justice. Bear¬ 
ing that cardinal rule in mind, I am 
of opinion that no ground whatsoever 
has been made out which will induce 
this Court to interfere with the verdict 
of the jury. 

The result, therefere, is that, in my 
opinion, this appeal stands dismissed. 

Rankin, C. J. —I agree. 

G-B. Appeal dismissed. 


A. I. R. 1927 Calcutta 401 

Greaves and M. N. Mukerji. JJ. 

Srimati Bhaba Sundari Devi and 
another —Defendants—Appellants. 

V. 

Aditya Nath Chaudhuri and others^ 
Plaintiffs—Bespondents. 

Appeal No. 318 of 1925, Decided on 
12th April 1926, from the order of the 
Addl. Dlst. J., Midnapore, D/* 5th June 
1925. 

Oivtl P . O., 0 . 41 | Rr, 23 and 25 —Anomalous 
order of remand—Whole case sent down— 
Remand should he deemed under i?, 23, 

There ie a broad distiactioo between orders 
which may be passed under R. 23 and R. 25. in 
the oase of an order passed for remand under O. 
41, R. 28 the whole case goes for decision to the 
Oourt of first Instance ; whereas in the oase of an 
order for remand passed under 0.41, R. 25 the 
o»e it Mtalned on the file of the Court whioh 
passes the order for remand. Anomalous orders 
*' ** which are neither passed under B. 23 

nor 8.28 a^ very often passed by the Subordinate 
Oonrte, Md In a oate In whioh the case it hot 
kept on the file of the Court itself, but the whole 

proper investigation on 
MUna it li not unreatonable to sappoee that 
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Where the lower appellate Court in remanding 
the case for further evidence on the point of 
attestation gave the following direction ; “ The 
suit be sent back on remand to the Court below 
to allow the plaintiffs to examine the attesting' 

witnesses to the bond that may be still alive 
and if there be satisfactory evidence of dun^^tea*. 
tatation of the mortgage bond in suit to > 

decree on it as prayed for in plaintiffs’ favour. 
If, however, no other attesting witness be allvsi 
or if in the opinion of the Oourt the other 
alive attesting witness be considered hostile 
then too to pass a decree on the mortgage bond 
insult upon the evidence of P. Ws. 1 and 2 
already on the record. If, however, the alivd 
witnesses do not appear to be hostile, and if the 
due attestation of the mortgage bond is not 
proved satisfactorily, then to pass a monev 
decree m plaintiffs’ favour. [P. 402, C, 11 

The directions were absolutely wrong, They 
would not have the effect of assisting the Court 
for whom they are meant, but would only havo 
the effect of ^ fettering the judicial discretion of 
that Court in the investigation of the fact^v 
whioh it would have to investlgato.CP. 403, C, ll 

Mritunjoy Chatterjee and Nirmal 
Chandra Chakravarty~for Appellants. 

Bishindra Nath Sarkar and Kali 
Sankar Sarkai —for Respondents, 

Mukerji, J.— This appeal is directed 
against the order of remand passed by 
the Additional District Judge of Midna- 
pur on the 5th June 1925. The defen¬ 
dants are the appellants before us, The 
plaintiffs instituted this suit out of 
whioh the appeal arises for enforcement 
of a mortgage. The mortgage bond in 
question is alleged to have been exe¬ 
cuted by one Dhanada Debya. The 
learned Munsiff found that there was no 
legal necessity for the loan, that there 
was no proof of proper attestation of the 
bond and that the suit was instituted 
nearly 12 years after the due date of 
payment and that the payments alleged 
to have been made were not proved, and 
upon these findings the learned Munsiff 
dismissed the plaintiffs' suit. The plain¬ 
tiffs thereupon preferred an appeal which 
was heard by the Additional District 
Judge. He held iil^the first instance 
that the legal neceasfty for the loan had 
been proved and there was satisfactory 
evidence that the mortgagee made the 
advance after honest enquiry. On the 
question of attestation the learned Judge 
held that that was spoken to by two 
witnesses, namely,the scribe and*an attest¬ 
ing witness named Adbar Boy. He found 
that Adhar Boy in his examination-in- 
ohief, gave evidence which would go to 
show that the bond was duly attested 
but in cross-examination made certain 
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statements detracting from what he had 
deposed to in his examination-in-chief. 
The learned Judge felt doubt as to the 
truth of the evidence that was given by 
this witness in his cross-examination 
and he was of opinion that the witness had 
been gained over. He, therefore, thought 
that the plaintiffs might have been 
under a bona fide mistake in not putting 
forward other witnesses to the bond who 
may have been alive, and he, therefore, 
made the order granting the plaintiffs a 
further opportunity of calling such 
other witnesses to the bond as may be 
alive and who may be able to give 
evidence about its attestation. As regards 
the payments the learned Judge was of 
opinion that they had been proved and 
he disagreed with the opinion expressed 
by the learned Munsiff that in.case 
of the proper attestation of the bond not 
being proved the plaintiffs would not 
be entitled even to a decree for money. 
The learned Judge, however, after pro¬ 
ceeding to record the order granting the 
plaintiffs an opportunity to call other 
attesting witnesses, proceeded to give 
certain directions in these words: 

The result is that the appeal be allowed and 
the lower Court’s judgment and decree be set 
aside and the suit be sent back on remand to the 
Court below to allow the plaintiffs to examine 
the attesting witnesses to the bond that may be 
still alive, and if there be satisfactory evidence 
of due attestation of the mortgage bond in suit 
to pass a decree on it as prayed for in plaintiffs* 
favour. If, however, no other attesting witness be 
alive, or if in the opinion of the Court the other 
alive attesting witness be considered hostile then 
too to pass a decree on the mortgage bond in suit 
upon the evidence of P. Ws. 1 and 2 already on 
the record. If, however, the alive witnesses do 
not appear to be hostile, and if the due attesta- 
tiou of the mortgage bond is not proved satis* 
factorily then to pass a money decree in nlaintifis’ 
favour against the assets of Dhanada Debya in 
Idefecd&ut’s hands. 

It is against this order that the present 
appeal has been preferred. 

A preliminary objection has been taken 
on behalf of the respondents as to the 
competency of this appeal. It is urged 
on their behalf that the order from which 
the appeal has been preferred is not one 
which comes within the purview of 
0. 41, R. 23, Civil P. G. and that, . 
therefore, no appeal lies to this 

Court from that order. Strictly speaking, 
the objection taken on behalf of the res¬ 
pondents is well founded, for the order 
does not in point of fact conform to the 
previsions of 0. 41, R. 23, which con- 
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templates an order for remand being 
passed in a case in which the Court of 
first instance disposed of the suit upon a 
prdliminary point. The order, however, 
does not also come nnder the provisions 
of 0. 41, R. 25 of the Code. There is a 
broad distinction between orders which 
may be passed under these two. rules, 
In the case of an order passed for 
remand under 0.41, R. 23 the whole case 
goes for deersion to the Court of first 
instance ; whereas in the case of an order 
for remand passed under O. 41, B. 25 the 
case is retained in the file of the Court 
which passed the order for remand, 
Anomalous orders of the description such 
as the order now before us are very often 
passed by the subordinate Courts, and in 
a case in which the case is not kept in 
the file of the Court itself, b'.it the whole 
case is sent down for proper investigation 
on remand it is not unreasonable to 
suppose that the Court means to act 
under the provisions of O. 41, R. 23. It 
is unnecessary, however, to pursue this 
matter any further, for in my opinion, 
even if there is no appeal allowable 
under the law as against the order from 
which the present appeal has been pre¬ 
ferred, we have ample powers under the 
provisions of S. 115, Civil Procedure Code 
to interfere with the order, and in my 
opinion this is pre-eminently a case in 
which this order should be interfered 
with even under the provisions of that 
section although no appeal lies to ns 
against it. 

As regards the merits it seems to me 
that the Additional District Judge has 
given very good reasons for holding that 
legal necessity has been duly provsd* 
On the question as to whether the pay' 
ments bad been proved or not there is a 
finding of fact arrived at by the learned 
Judge upon the evidence in the case with 
regard to that matter. These findings, 
therefore, cannot be interfered with by 
us either on appeal or in the exercise of 
our powers of revision. 

As regards the propriety of the order 
for remand there can be no question. ^ It 
is clear to my mind that the plaintiffs 
are entitled to a further opportunity 
having regard to the peculiar facts of 
this case, to examine such witnesses as 
they may be able to produce with regard 
to the attestation of the bond. The direo“ 
tiona given by the learned Judge, however* 
seem to me to be absolutely wTOBg» 
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IThesa directions will not have the effect 
•of assisting the Court for whom they are 
meant, but will only have the effect of 
Mattering the judicial discretion of that 
Court in the investigation of the facts 
which it will have to investigats. 

In view of these circumstances the 
proper order for us to make is to set 
^aside those directions and to pass an 
^rder of remand bringing the order 
passed by the learned Judge in confor¬ 
mity with the provisions of O. 41, R. 
27 of the Code, and we, therefore, set 
4 side the order passed by the learned 
Judge and direct that the plaintiffs be 
‘given an opportunity of examining such 
witnesses as they desire to produce in 
•order to prove the attestation of the 
‘bond. The evidence given by such wit¬ 
nesses will be recorded by the learned 
Munsiff and will be certified to the 
Court of the learned Additional District 
Judge. The learned Judge will there¬ 
after proceed to rehear the appeal 
after taking into consideration such 
inrther evidence as may be adduced and 
then proceed to dispose of the appeal in 
accordance with law. 

The costs of this appeal will abide the 
result. We assess the hearing-fee at two 
gold mohurs. 

Let the record be sent down without 
•delay. 

Greaves, J. —I agree. 

'G.B. Order set aside : 

Case remanded. 
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Gbeaves and Mukebji, JJ. 

Debendra Lai Khan — Plaintiff—Ap¬ 
pellant. 

V.. 

Secretary of State for India —Defen¬ 
dant—Respondent. 

First Appeal No. 66 of 1922, Decided 
on 30th July 1926, against the decree of 
the Sub.-J., lat Court of Zillah Midnapnr, 
D/- 26th September 1921. 

(a) Bvidtnee Act, 8». 86 and ZZ—Thah map U 
no evldono9 of Utlo. 

No infennoe osn ba drawa from thak map 
whetlur a parlioalaE rival was inoladad lo the 
f nnrt of parmaoeat aeMlainaiit, Thak aathoritlae 
M^tig nolhlog to da with titia or posiaatloa: 
30 Oa( 901 and 32 Oof, 362, M, on. tP 40A 0 3} 
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❖ ( 6 ) Adverse possession — Ptiblic navigable 
river—‘Bight of fishery can be acquired by adverse 
possession. 

Adverse possession of fishery rights can be 
established in a public navigable river if exclu¬ 
sive acts of possession are shown for the statutory 
period. [P 4^G*1J 

Basak, Kkirode Narain Bhunya, Lalit 
Kumar Roy, Rama Prasad Mukherjee, 
Amullya Kumar Sen and Dhirendra 
Krishna Roy —for Appellant. 

Dwarka Nath Chakravarti, Surendra 
Nath Guka and Ramendra Mohan 
Mazkmdat —for Respondent. 

Judgment. This is an appeal by the 
plaintiff against a decision of the Sub¬ 
ordinate Judge of the Ist Court of Midna- 
pur dismissing his suit except as regards 
that portion of the river, which was in 
dispute in. the suit, which extends from 
Bhoora Khal to Benasooli Khal. 

The dispute relates to the portion of 
the river Kansabati or Oossye which ex¬ 
tends from Kankapati Ghat to Patra, this 
portion is some 12 miles long. The river 
rises in the hills of Chofca Nagpur and 
enters the District of Midnapur, and the 
river is a tributary of the Haldi which 
flows into the river Hooghly. 

The plaintiff claims the portion of the 
river in dispute (except the portion mark¬ 
ed A, B. C, D on the map, Ex. 1, and a 
certain portion 400 ft. to the east and 
lOO ft. to the west of the Midnapur 
Anicut) as part of his permanently settled 
estate, his contention being that it was 
settled with his predesessors-in-tible at 
the time of the Permanent Settlement, 
and in support of this claim he relies on 
the fact that at the time of the thak 
settlement in 1856 and at the time of the 
preparation of the thak map the river 
was nob shown as Government property 
but was included in the permanently 
settled private estates through which it 
flows. In the alternative the plaintiff 
claims the same portion of the river-bed 
by 60 years’ adverse possession against 
Government, and under the same right, 
against the private proprietors through 
whose land the river flows. As a third 
alternative the plaintiff claims the right 
of fishery in the river either by adverse 
possession of 60 years or as an easement 
or profit a prendre enjoyed openly, peace¬ 
ably AS of right for 20 years. 

The plaintiff also claims certain pal 
lands and chur lands under various 
claims. 
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One of fche main questions in issue 
between the parties is whether the Cossye 
river was or was not a large navigable 
river at the time of the Permanent Settle¬ 
ment. The Secretary of State says that 
it was and that consequently it would 
not have been included in the perma¬ 
nently settled estate at the time of the 
Permanent Settlement ; the appellant, on 
the other hand denies that at the tince of 
the Permanent Settlement the river was 
navigable throughout the year. The 
Secretary of State contends that this 
question is res judicata by reason of a 
decision to which I shall presently refer. 
It will, I tiiink, be convenient to consider 
the appellant’s claim under the following 
heads I 

(1) Was the portion of the river Oossye 
which is in dispute included in the Ap¬ 
pellant’s permanently settled estate at 
the time of the Permanent Settlement ? 
And this involves the consideration of 
two other questions which can conveni¬ 
ently be dealt with under this head, 
namely—(a) Was the Cossye a large navi¬ 
gable river at the time of the Permanent 
Settlement ? (b) Is the main question 
under this head barred by reason of the 
decision in the prior suit (Title Suit 
No. 265 of 1914) ? 

(2) If this portion of the river Cossye 
was not so included has the appellant 
obtained as against the Secretary of State 
a title to the river-bed and to the churs 
and pal lauds by adverse possession for 
60 years 7 

(3) If not, has the appellant obtained 
by the like period of adverse possession 
an indefeasible title to the fishery in this 
portion of the river ? 

(4) If 60 years’ adverse possession has 
not been established by the appellant, 
has he obtained an easement or profit a 
prendre to such fishery rights by enjoy¬ 
ment for 20 years ? (After dealing with 
the documentary and oral evidence the 
judgment continued.) The conclusion I 
have come to is that upon the construc¬ 
tion of Ex. Y the Cossye was not included 
in the grant and I think there are indi¬ 
cations that it was excluded from the 
expressions “inundation and diluvion” 
which would not, I think, have occurred 
had the river been included. Nor do I 
think that inclusion can be inferred from 
the thak maps and subsequent events if, 
as I think, the terms of the grant ex¬ 
clude it. 
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Nor in any case should I infer from the 
thak maps that it was included, the thak 
authorities bad nothing to do with title 
or possession [Jogadindra Nath Roy^ 
Bahadur v. Secretary of State (1) and 
Satcowrie v. Secretary of State (2) ] and I 
think no deduction as to title or posses¬ 
sion can legitimately be drawn from 
them. The other incidents as to pay¬ 
ment of compensation and such like can¬ 
not be relied on by themselves as estab¬ 
lishing the respondent’s title. 

As bo the oral evidence, whilst it is not 
convincing, there is I think evidence- 
upon which the Judge in the Court below 
could bold as he has done, that the river 
was a large navigable river. 

Moreover I think the question of navi- 
gability and of the inclusion of the river 
is res judicata between the parties by 
virtue of the decision on Issue No. 5 in 
Title Suit No. 265 of 1914, dated the Slsfr 
May 1916. 

The parties were the appellant’s pre¬ 
decessor and the Secretary of State. 
The issue was : 

Is the river Cossye or that portion ofitwhare- 
the disputed chur has been thrown up a non*- 
navigable river? Wasted bed of the river or 
tbat portion of it where the disputed ohur has- 
been thrown up settled with the plaintiff andi 
the predecessors during the Permanent Settle¬ 
ment and does it form part of the permanently- 
settled estate ? 

Ex. I in that case was over Ex. Y 
and it was held that it did not include* 
the river ; this was a matter directly in 
issue as was also the question of navi¬ 
gability and the finding was that that 
part of the river was navigable and 
much of the same evidence as is before- 
us was before the Court in that case and 
I am not prepared to give the decision 
the very narrow application now sought 
to be imposed on it. I think there¬ 
fore it operates as res judicata as regards 
Ex. Y and on the question of naviga¬ 
bility. But even if I am wrong in this, 

I hold, for the reasons given above, that 
the Cossye is a navigable river. 

I now come to the second question, 
namely, whether the appellant has ob¬ 
tained as against the Secretary of State 
a title to the river-bed and to the churs 
and pal barati lands by adverse posses¬ 
sion for 60 years. 

The answer to the question is in the . 
negative. On the evidence before ns ^ 

li) [19031 30 Oal. 291=301. A. 44=7 O. ^ 

N. 193 (P. 0.), 

(2) [1895] 22 Oal. 252. 
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'BTioli possession has been shown, The 
sftofcs of possession upon which the appel¬ 
lant relies ai^e almost entirely fishery 
leases which were acted upon, receipt 
and payment of jalkar rents and such 
like, and whatever may be the effect of 
such acts as regards the fishery rights I 
•do not think that they are sufficient 
upon which to found any claim to the 
river-bed or to the churs and pal barati 
lands. This claim accordingly fails. 

This brings us to the third question, 
namely, whether the appellant by adverse 
possession for 60 years has obtained by 
prescription an indefeasible title to the 
fishery in the disputed portion of the 
river. There is, I think, no doubt that 
such a right can be obtained by prescrip¬ 
tion ; see Law of Biparian Rights, Al¬ 
luvion and Fishery, Doss’ Tagore Law 
Lectures for 1889, pp. 307 and 371 and 
cases there cited. (The judgment then 
further discussed the evidence and pro* 
ceeded). 1 think the appellant is en¬ 
titled to. claim that he has satisfactorily 
shown possession of the fishery rights of 
the portion of the river in dispute for 
more than 60 years up to the institution of 
the suit, notoriously and of right, except 
as to that portion which stretches from 
the Sadar Ghat at Midnapur to the lock 
gates as to which no continuous posses¬ 
sion has been shown and over which 
undoubtedly the respondent has exercised 
rights of ownership. It is said, however, 
that if, as we hold, that is a public 
navigable river no title can be acquired 
by prescription and that such rights as 
were exercised for the appellant and by 
his predecessors were exercised by him 
as a member of the general public. It 
is not, however, possible, I think, to 
refer the acts of possession established to 
any such origin and I do not see why 
adverse possession of fishery rights can¬ 
not be established in a public navigable 
river if exolnsive acts of possession are 
shown, as here, for the statutory period. 
See the authorities already referred to, 
cited in Doss’ Tagore Law Lectures 
for 1889. 

, Then it is said that there is evidence 
of other peraons fishing in the river with¬ 
out any lease, in some cases it appears 
permission was obtained but I am not 
prepared to attaoh much importance to 
the U^lated and oasnai acts shown in 
the evidence in face of the large b^dy 
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of facts of possession of the fishery shown 
bv the appellant and his predecessors 
and although I think no claim has been 
established by these acts to the river¬ 
bed I think the plaintiff is entitled to a 
declaration of bis right of fishery ac¬ 
quired by adverse possession over the 
whole of the disputed portion except the 
part from the Sadar Ghat at Midnapur 
to the lock gates. And of course the 
portion marked A, B, C, D must be 
excluded also. In view of the finding 
at which I have arrived on the third 
question propounded for consideration 
it is not necessary to consider the fourth 
question of easement especially as this 
does not involve any further findings 
of fact after the findings at which I have 
arrived on the third question but only 
involves a question of law and if neces¬ 
sary I should be prepared to hold that 
an easement had been acquired by the 
uses referred to above, and in view of 
my finding it is not necessary to discuss 
the legal question which was raised 
before us, namely, whether prior to the 
last Limitation Act an easement could 
be acquired against the Crown by 
20 years’ uses, a point on which some 
difference of opinion seems to exist. The 
claim to the cbur lands fails as adverse 
possession has not been shown, the claim 
to the pal barati lands also fails as they 
must belong to the riparian owners. This 
disposes of the appeal but the cross-ap¬ 
peal remains. (The judgment then dealt 
with the cross-appeal and allowed it 
except in so far as not to afiect the ap¬ 
pellants’ right to the fishery.) 

G.B. Appeal partly allowed. 
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Cuming and Gregory, JJ. 
Radhika Mohan Das —Petitioner. 

V. 

Hamid Ali —Opposite Party. 

Criminal Revision No. 907 of 1926, 

Decided on 8th December 1926. 

(a) Criminal P. C., 8. 260— Report of an 
Excise Si^'Inspector is not police report for 
S. i50—Criminal P. C., 8. lOO^Bengal Excise 
Act (5 of 1909), 8. 74 (4). 

The report of a Sub^lDspector of Excite to a 
Magistrate is a police rejK>Tt oaly for the pur¬ 
poses of S. 190, Criminal P. C. The report is 
not a police report for other ;purpofles.t 

; CP406,C14 33 
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(i) Crl^rJnal P. C., S. 250 —Report of an Ex‘ 
cise Sub-lnspeciOT is complaint or information 
for S. 250 and the Sub-Inspector is the person 
giving the same. 

The report of a Sub-Inspector of Excise to a 
Magistrate is for the purposes of S. 250, either 
a complaint, as defined in S. 4 (h) or at any 
rate is information given to a Magistrate and 
the Excise Officer is the person giving such 
complaint or information. [P406, C 2] 

Heramha Chandra Gnha^ndSurendra 
Mohan Ghose —for Petitioner. 

Kundka ^—for the Crown. 

Judgment. —The facts of the case 
are as follows. The petitioner is a 
Sub-Inspector of Salt and Excise. On 
receipt of certain information he pro¬ 
secuted the opposite party for selling 
liquor without a license. On trial the 
opposite party .'was acquitted. The 
Court lield that the case was false and 
ordered the Sub-Inspector to pay Es. 51 
as compensation to the opposite party 
under S. 250. Against this order the 
petitioner has moved this Court and was 
granted a Rule on the ground that the 
case not having been instituted on com¬ 
plaint or information to a Police Officer 
or Magistrate as contemplated under 
S. 260 of the Criminal Procedure Code 
the order directing payment of com¬ 
pensation is ultra vires. 

The argument put forward by the peti¬ 
tioner is this. The Excise Officer acted 
upon the information of an informer. 
He then under S. 73 and S. 74 of the 
Excise Act investigated the matter and 
under S. 74 (4) submitted a report to the 
Magistrate, that under S. 74 (4) the report 
is a Police report and so he is in the 
same position as a Police Officer making 
a report to the Magistrate. S. 250 con¬ 
templates that it is the person who made 
the complaint to the Magistrate or the 
person giving information to the Police 
who is to be held liable unnder S. 250 
and hence that in the case of an Excise 
Sub-Inspector it is the informer who is 
liable to pay the compensation. His 
contention really amounts to this. That 
in a case like this the Sub-Inspector is in 
the position of a Police Officer who 
makes a report to the Magistrate after 
investigating an information made to 
him by some person or other. The 
simple answer to this argument is that 
this report of the Sub-Inspector 'of Ex¬ 
cise to the Magistrate is a Police report 
only for the purpose of S. 190 of the 
Oriminal Procedure Code. S. 74 (4) says 


it shall be deemed to be a Police report i 
for the purposes of S. 190. The logical: 
deduction from this is that for other' 
purposes the report is not a Police re¬ 
port. It is quite clear that it falls 
within the definition of complaint in 
S. 4 (h), Criminal Procedure Code, for if 
is obviously an allegation made to the 
Magistrate in writing with a view to his 
taking action under the Code, that som^ 
person known or unknown has com¬ 
mitted an offence. It is, no doubt, added 
that this does not include the report of 
a Police Officer. But the report of the; 
Excise Sub-Inspector is only deemed to! 
be a Police report for the purpose of 
S. 190, Criminal Procedure Code, and not 
for the purpose of S. 4 (h). So far as 
S. 250, Criminal Procedure Code, is con¬ 
cerned S. 74 (4) has no application, and 
the information given to an Excise 
Officer is not for the purpose of S. 250 
information given to a Police Officer. 

Even if the report to the Magistrate 
by the Excise Officer be not a complaint, 
it is information given to a Magistrate 
and the Excise Officer is the person on 
whose complaint or information the 
accusation was made. 

The result is the Rule must be dis¬ 
charged. 

J.v. Buie discharged, 

4 * 
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Mukerji, J. 

Surf a Kumar Tetoari —Plaintiff—Ap¬ 
pellant. 

V. 

Batan Choura and others —Defendants 
—Respondents. 

Appeal No. 1766 of 1924, Decided on 
17th November 1926, from the Appellate 
Decree of the Dist. J., Zillab Midnapore, 
D/- 6th May 1924. . r 

Bengal Tenancy Agt, S. BO^Potta containing- 
stiprilation that additional rent would he pay- 
able for additional,^ area is not conclu^ve on the 
point of perpetuity of rent. 

' A stipolatioQ in the pottah to the efieot that 
if any additional area waa'^disoovered in fnturo 
in the tenants' possession, rent would have io 
be paid therefor at the rate fixed in the pottah, 
though forms an important factor - in 'the 
determination of the question whether the rent 
was fixed in perpetuity, is not the 9 (de detprmim 
ing factor : 38.C. L-J. 869 ; 9 C.W, N. 334 and 
A. I. 'B. 192i Cal. SlB, Bel. on. 

tP407.O 2 ;P408,C1] 

Bejoy Kumar Bhdttaeharjyd —4or Ap¬ 
pellant. -.i ; 

■Qopendra^ Nath Das—for Beapondeirt^*’ 
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Judgment. —This appeal arises oat of 
a suit for rent in which the plaintiff 
claimed rent at an enhanced rate under 
S. 30, 01- (b) of the Bengal Tenancy Act. 
His suit has been decreed at the existing 
rate, the prayer for enhancement being 
refused by the Courts below. He has 
appealed. 

The plaintiff’s case was that there was 
occupancy jote held by Keshab Pal 


an 


and Jadab Pal which stood in the name 
of the former and consisted of 19 and odd 
bighas of land and bore a rental of Bs. 23 
and odd, that Keshab Pal having left, 
Jadab Pal alone held the said jote, that 


thereafter some more lands were settled 
with Jadab Pal and on that the area of 
the jote became 27 bighas and odd and the 
rental was raised to Es. 37 and odd, 
that in 1295 Jadab Pal took settlement of 
some more lands and obtained a pottah 
in respect of the total area which was 
then found to be 31 and odd bighas and 
the rental was again enhanced to Bs. 42 
and odd. The defendants purchased a 
portion, namely, 24 and odd bighas of 
this jote and on that the plainiff 
instituted a suit for ejectment, being 
Suit No. 364 of 1911, which eventually 
ended in a compromise by which the 
defendants were, according to the plain* 
tiff, recognised as occupancy raiyats in 
respect of the said 24 and odd bighas on 
a rental of Bs. 33 and odd. 

The defence in so far as it is necessary 
for the purposes of this appeal was that 
this jote had nothing to do with Keshab 
Pal, that Jadab Pal and his predecessors 
held the jote which originally consisted 
of 27 bighas and odd with a rental of 
Bs. 37 and odd from time immemorial, 
that on measurement it was found to 
consist of 31 bighas and odd, and the 
rent of the total area was fixed at the 
old rate at Bs. 42 and odd and Jadab 
Pal obtained a pottah therefor on the 
said rental in 1925 and that the defen* 
dants have obtained recognition of 
their purchase of a portion of the jote 
by the compromise in Suit No. 354 of 
1911, The defendants' case is that the 
rent is not enbaucible. 

One of the^ contentions urged in 
support of the appeal is that the defend¬ 
ants, having obtained recognition of their 
purchase under the compromise in Suit 
No. 864 of 1911 on the footing of the hold- 
4ai" baing- a-mere oooupaney bolding, 
itzm' irdttnd - and- seb-^ u^' a 


different status or assert that the 
tenancy is one at a fixed rate of 
rent. A number of authorities have 
been cited before me to establish 
this position, but I am of opinion that 
there is no room in the present case for 
the application of this doctrine of estop¬ 
pel. Nor do I think that it is necessary 
to discuss those cases which have been 
cUed before me to establish the proposi¬ 
tion that where a person in taking settle¬ 
ment from a superior landlord expressly 
stipulates that he would be bound to 
recognize the rights of the intermediate 
or subordinate or other holders whose 
rights have been recorded in the settle¬ 
ment proceedings, he is bound to respect 
those rights, even if they do not exist in 
fact. I am inclined to agree with the 
learned Munsif in the view he has taken 
of the expression “ being in possession as 
a raiyat with occupancy rights ” to be 
found in the compromise. In my opinion 
it would not be right to read the expres¬ 
sion as an admission on the part of a 
representation by the defendants as 
regards their status, but that it was only 
meant to be a recital, narrating though 
not quite happily the allegations upon 
which the suit was founded. Assuming, 
however, that it was meant to be an 
admission, the defendants are not pre¬ 
cluded from showing that it was wrong 
unless the admission can be held to 
operate as an estoppel. That it cannot 
operate as estoppel is beyond question, 
for it is impossible to hold that the 
recital was contractual or essential for 
the purposes of the instrument or that 
it was ever the intention of the parties 
to make the fact recited a basis of their 
action in the matter of the compromise. 
This ground therefore has no substance. 

The other arguments of the appellant 
resolve themselves into one main ques¬ 
tion, namely, whether the learned 
District Judge was right in holding that 
the rate of rent payable by the defen¬ 
dants was fixed in perpertuity. In arriv¬ 
ing at his conclusion in the afi&rmative 
on this point, the learned District Judge 
has proceeded entirely upon a stipulation 
which is to be found in the pottah of 
1295 and is to the effect'that if any 
additional area was discovered in future 
in the tenants' possession, rent would 
have to be paid therefor at the rate 
fixed in the pottah. - He has relied upon 
two oases, namely, Amar Nath Bhatta- 
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charya v. Baja Sriskikesk Laha (1) and 
Golam Bahaman Mistri v. Guru, J)as 
Kundu Chowdhuri (2) a? warranting the 
conclusion from that stipulation alone. 
In this the learned Judge seems to have 
been in error for ali that these cases 
suggest is that this stipulation forms an 
important factor in the determination 
of the question. That it is not the sole 
‘determining factor can be gathered frojn 
the cases of Surja Pra&ad Sukul v. 
Midfiapur Zamindary Co. (3) and Barn 
Kumar Singh v. Messrs. Bobert Watson 
& Co. (4), which, tho;jagh they dealt with 
the liability of a tenuro'holder to pay an 
enhanced rent under S. 7 of the Bengal 
Tenancy Act notwithstanding a stipula¬ 
tion of this nature, may be usefully 
referred to in this connexion. That 
this stipulation cannot by itself deter¬ 
mine the question is also clear from 
the case of Bhairab Chandra Das v, 
Midnapur Zemindary Co., Ltd. (5). 

The judgment of the learned District 
Judge to my mind seems faulty. The 
question then is what course should be 
adopted. The defendants' liability has 
to be determined upon a construction of 
the pottah of 1295 in the light of 
the compromise referred to above. No 
investigation of facts appears to be 
necessary and I do not feel pressed 
by the appellants’ argument that the 
learned Judge has not arrived at any 
finding on the question whether the 
present holding has any connexion 
with that of Keshab Pal which consis¬ 
ted of an area of 19 and odd bighas and 
bore a rental of Rs. 23 and odd, and 
which was afterwards found to consist of 
an area of 27 bighas and odd and then 
the rent was enhanced to Rs. 37 and odd 
an enhancement which," if it took 
place, establishes a variation in the rate 
of rent. The matter was decided against 
the appellant by the learned Munsif and 
I am not satisfied that the learned Dis¬ 
trict Judge was asked to investigate the 
matter further or arrive at a different 
conclusion. 

To my mind the pottah read with the 
compromise leads but to one conclusion. 
The pottah fixes no term, but states that 
the tenant was holding, for upwards of 

(1) [1921] 35 0. L. J. 138. 

(2) A. I. R. 1923 Oal. 505. 

(3) [1908] 38 0. L. J. 869. 

Ui [1904] 9 0. W. N. 334. 

, A. I. R. 1924 Cal. 513. 
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12 years, 27 and odd bigbaS of land at a 
rental of Rs. 37 and odd, that on 
measurement 3 and odd bighas were 
found to be in excess and therefore 
additional rent was being assessed there¬ 
on at the same rate, that if in future any 
excess area is found rent of such area 
also will have to be paid for it at the 
same rate and that there would be no 
remission of rent on any ground. The 
compromise states that the tenants, their 
sons, grandsons and other heirs in 
succession would be tenants under 
the plaintiff in accordance with the 
terms of the pottah. Reading the two 
documents together I am of opinion 
that a tenancy in perpetuity at a fixed 
rate of rent has been created. 

It has been argued that the pottah 
conferred only a right of occupancy and 
the compromise only made it heritable 
in perpetuity, and reference has been 
made to the case of Lakhi Charan Saha 
V. Hamid Ali (6) in support of the 
proposition that where the occupancy 
raiyat holds at a fixed rent not from the 
Permanent Settlement but only under 
an engagement since the time of the 
settlement, he is not protected from 
enhancement at the instance of a pur- 
chiser at a revenue sale under the proviso 
to S. 37 of Act 11 of 1859. I do not see 
what bearing the case last cited has upon 
the point now before me. In my opi¬ 
nion it is hot possible to read the pottah 
as creating an occupancy holding only, 
and the terms thereof to which I have 
already referred as well as the stipula¬ 
tion in favour of the landlord reserving 
rights to only two trees standing on the 
holding points to the status of the tenant 
as being that of a raiyat at a fixed rate. 

I am accordingly of opinion that the 
rent of the defendants is not enhancible 
under S. 30,01. (b) of the Bengal Tenancy 
Act and that this appeal should be dis¬ 
missed with costs. 

<l.B. Appeal dismissed. 


(6) [1917] 27 C. L. J. 284=441. 0. 543. . 

« • 
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Baretidra Kumar Ghosh —Petitioner. 

V. 

' Emperor —Opposite Party. 

Criminal Revision No. 117 of 1926, 
Decided on 3rd May 1926, from the 
order of the S. J., Mymensing, D/- 16th 
January 1926. 

(а) Penal Code, S. 409— Prosecution proving 
receipt of money by accused—Burden is on ac¬ 
cused to prove non-conversion of money to his 
own use. 

When the prosecution has proved the receipt 
by the accused of the several amounts, it is 
for the accused to show that be bad not con¬ 
verted them to his own uses. [P 409, 0 2] 

(б) Criminal P. C., S. 234— Criminal breach 
of trust in respect of 4 items of money realised 
at the same time under one receipt—One charge 
is not had. 

Though the amount in respect of which 
breach of trust is committed is composed of 
difierent sums payable in respect of four differ- 
‘ ent amounts realizsd at the same time under 
one receipt, one charge in respect of all such 
, items is not bad. [P 409, G 2] 

Bagram, Suresh Chandra Talukdar 
and Kiran Mohan Sarkar —for Peti¬ 
tioner. 

Khundkar and Satyendra Kiskore 
•Qhose —for the Crown. 

Judgment. —The rule was obtained 
by the petitioner Harendra Kumar 
Ghosh who was the Tax Daroga and 
cashier of Mymensingh Municipality 
against his conviction under S. 409 and 
concurrent sentence of 1 year’s rigorous 
imprisonment under each of the three 
i beads contained in the charge and fine 
! of Bs. 1,000 under the first two counts 
> on four grounds. The first is that the 
‘ elements constituting an offence under 
S. 409, I. P. 0., were not proved or 
found. The Courts below have found 
that the petitioner was a tax daroga 
; and cashier of the Mnnioipality, that the 
-amounts which he is said'to have em- 
- bezzled • were received by him and he 
1 tailed to account for them. These being 
. the findings we think that all the ele* 
meate eonstituting an offence under 
"B* 409j I. P. O., have bean found and 
this ground must fail* 

The second ground on which the 
; rule was issued was that the burden of 
; jpmf was wcon^y placed upon the pefu- 
There is no anbsfcanoe in, this 
^uoa ttthOT. The Courts below 


into the hands of the petitioner and 
that he has failed to account for them ; 
in other words he has failed to prove 
how that money was legitimately used. 
The burden was initially placed on 
the prosecution and when the prosecu¬ 
tion succeeded in proving the receipt 
by the petitioner of the several amounts 
it was for the petitioner to show that 
he had not converted them to his own 
uses. In these circumstances we do 
not think that the burden was wrongly 
plased upon the petitioner. 

The third ground is that the first 
charge is bad in law inasmuch as it 
consists of 4 different items for different ' 
holdings realized by 4 different re¬ 
ceipts and entered in the books under 
4 different heads and accordingly 
the charge as framed contravenes the 
provisions of S. 234, Criminal P. 0. 
What has been found is that the peti¬ 
tioner realized Rs. 236-10-0 on the 
19th June 1923 in respect of four hold¬ 
ings from the firm of Maharaja Harendra 
Kumar Roy Cbowdbnry. Though the 
amount was composed of different sums 
payable in respect of four different 
holdings it was realized at the same 
time and one receipt was originally 
granted by the petitioner for the whole 
amount. On this finding, it cannot be 
said that there were four different items 
in respect of which he was charged. 
There was one item of Rs. 236-1-0 whiohl 
he had realized. This ground aisol 
fails. 

The last ground is that there has been 
a contravention of the provisions of 
S. 234, Criminal P. C. inasmuch as the 
third charge consisted of a total amount 
which was made up by adding together 
the several amounts which the peti¬ 
tioner was said to have embezzled 
during different periods. The petitioner 
was charged tinder this count under 
S. 222 (2), Criminal P. C., for misappro¬ 
priating a certain amount between 
April of 1923 and the Slst March 1924. 

In ascertaining the amount misappro¬ 
priated the learned trying Deputy 
Magistrate bad to go into details and 
found the different dates on which the 
different amounts came into his hand. 

He found t^t on soo^e da^es certain 
sums were realizied by him a^d that 
between seme other dates certain; Ather 
. gums were* ^ realized by him,' The 
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roefchod adopted by him was to facilitate 
the calculation of the total amount for 
the misappropriation of which he was 
charged. It is not a fact that the peti¬ 
tioner I'ealized and misappropriated 
different periods. The finding arrived 
at by the trial Magistrate in a very 
careful and lucid judgment is that the 
petitioner misappropriated the sum of 
Rs. 1,618-8-6 between April 1923 and 
31st March 1924. The learned Judge 
in an equally lucid judgment has also 
found that and further observed that in 
the circumstances of the case the 
charge that was framed was right and 
that there was no contravention of the 
provisions of S. 234, Criminal P. C. 

All the grounds, therefore, fail and 
this rule la discharged. The petitioner 
must surrender to his bail. 

G.B, Rule discharged. 
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Oammiade, J. 

Jatindra Nath Boy and another — 
Plaintiffs—Appellants. 

V. 

Indu Bhushan Basu — Defendant— 
Respondent. 

Appeal No. 2178 of 1924, Decided on 
18th November 1926, from the appell ate 
decree of the Offg. Sub-J., Jessore, D/- 
27th August 1924. 

Civil P. C„ S, 100— Rent suit dismissed on 
the ground that plaint lands were not compris ed 
in the tenancy—Appeal lies. 

Where in a rent suit, although, the tenancy 
and rental dues were admitted and no plea of 
payment thereof was taken, but the Court dis¬ 
missed the suit on the ground that the lands 
described in the plaint were not comprised in 
the tenancy, 

Held', that it was not necessary for the 
Court to decide the question as to what lands 
were comprised in the tenancy and hence this 
irrelevancy of the decision made the judgment 
appealable. [p 410 C 2j 

Badhahincde Pal for PrafuUa Kamal 
Das —for Appellants. 

Eemendra Chandra Sen —for Respon¬ 
dents. 

Judgment.— This is an appeal by the 
plaintiffs against the dismissal of a suit 
by the Court of appeal below- The fluifc 
was for rent .of a holding hearing an 
azurual rental of Bs. 8-4-0 fo? the years 

1325 to 1828. The-total amounts olfdindd 

• ^ 


excluding cess and damages comes to- 
Rs. 34-0-6. The suit was decreed in 
the first Court but it was dismissed on 
appeal. 

A preliminary objection has been taken 
to the hearing of this appeal on the 
ground that none of the questions which 
make the decision appealable have been 
decided by the Court of appeal below^ 
When we turn to the judgment of the 
lower Court we find that although the 
defendant admitted the tenancy and 
although he admitted the anuual rental 
and there was no plea of payment by 
him, the learned Subordinate Judge dis¬ 
missed the suit on the ground that the 
lands described in the plaint as comprised 
within the tenancy are not ths properties 
of the plaintiffs but are the properties! 
of the defendant. As there is no dispute 
regarding the existence of the relation¬ 
ship of landlord and tenant or with 
regard to the amount of rent due, which 
are ordinarily the only two matters to be 
considered in a suit for rent, the Subor¬ 
dinate Judge went out of his way un¬ 
necessarily in considering what lands 
were or were not comprised in the ten¬ 
ancy. It is useless to contend that 
because the Subordinate Judge has de¬ 
cided this question unnecessarily, there¬ 
fore, his judgment cannot be made ap¬ 
pealable on account of the irrelevancy 
of the decision on the question of what 
lands are comprised in the tenancy. . B 
he had not decided the question he must 
have necessarily decreed the suit and 
dismissed the appeal. Therefore, :hi8 
decision that the lands which are des¬ 
cribed in the plaint are the properties of 
the defendant and not the properties of 
the plaintiff gives the plaintiff the.right 
of appeal. I, therefore,, overrule the 
preliminary objection. 

As regards the point of law arising in 
the case, as I have already said thd rwfi 
being admitted, the tenancy being ad* 
mitted and there being no plea of pfty* 
ment, the Court had no option in the 
matter and was bound to give a decree. 
It is not necessary for the Court to entdr 
• into the question of what lands are com¬ 
prised in the tenancy. 

The appeal is allowed. The decree of 
the Court below is set siside and the suit 
will be decreed with costs in ail Cburts 
' with interest at per 6 cent.' .^er a^um* 
"until realization.'^ 
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As the Courts below have disagreed on 
the sabjacfc of what lands are comprised 
in the tenancy that question will be left 
open between the parties. 

J.V. Appeal allowed, 
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Duval and Mitter, JJ. 

Sabjan Bibi and another —Plaintiffs— 
Appellants. 

V. 

Asanulla Sheikh and others —-Defen¬ 
dants—Respondents. 

Appeal No. 473 of 1925, Decided on 
13th December 1926, from the Appellate 
Order of the Offg. Sub-J., Ziliah Rang- 
pur, D/- 28th August 1925. 

Partition—StUt for—Plaintiff must be in 
actual or constructive possession of the subject- 
matter — Eo^ecutlon of decree for hhas possession 
barred — Second suit for Ichas possession is 

barred. 

The plaintiff is entitled to maintain a suit for 
partition if his possession to some part of the 
joint property is admitted or established. It is 
essential that he should in actual-or construc- 


had to bring a title suit for recovery of 
possession of the lands. In that suifr 
plaintiffs got a declaration of title in 
respect of 10 annas 7^ pies share. On 
appeal by the defendants the extent of 
the plaintiffs’ share was reduced to 
9 annas 10'23/28 pies and plaintiffs* 
decree forkhas possession in resppct' of 
that share was conBrmed in appeal by 
the decree, dated the 31st of May 1919. 
The plaintiffs asked the defendants to 
have the lands partitioned amicably and 
to give up possession of plaintiffs' share 
of the lands but the defendants refused 
to give up possession and have been 
exclusively possessing all the lands. It 
may be mentioned here that it does not* 
appear that the plaintiffs made any at' 
tempt to execute the decree for recovery 
of joint possession through Court. They 
did not even obtain symbolical posses¬ 
sion. The plaintiffs commenced the 
present suit to which this appeal relates 
for partition of the lands in suit by 
metes and bounds and pray that they 
may be put in possession of the lands 
which may fall to their share on parti¬ 
tion. There was also a prayer for re¬ 
covery of mesne prodts. One of the 


tWe poasession of the properties, and whether 
he has such possessioa or not, is to be deter¬ 
mined in view of the principle that the posses¬ 
sion of one co-owner is prima facie the posses¬ 
sion of all the co-owners, and his possession 
must be presumed to be in conformity with his 
right and title as co-owner. If it is established, 
that he is not in possession at all of any portion 
of the joint property, that there has been a com¬ 
plete ouster, be must sue for recovery of posses¬ 
sion and partition and-pay ad valorem Court- 
fees upon a plaint appropriately framed for the 
purpose. It, however, the possession of the 
plaintiff is admitted or established over what 
forms part of the joint estate, the suit does not 
cease to be one for partition, merely because 
the defendant denies the title of plaintiS to 
a share of the estate or to specific lands of the 
estate and asserts a hostile title and adverse 
possession therein. 

If the right of the ptaintifi to execute the de¬ 
cree tor khas possession is barred by the y statute 
of limitation, he cannot again sue for recovery 
of khas possession. [P 412, G 1, 2] 


Atul Chandra Gupta and Jitendra Kt 
Sen Gupta’^tor Appellants. 

Natim AH and Diptendra Narain 
for Respondents. 

appeal has been pre- 
feired by the plaintiffs and is directed 


Aj^lBBt an order of remand. Plaintiffs' 
OMB is that the defendants kept the 



issues raised in the trial Court was : Is 
the suit for khas possession barred by the 
law of limitation ? 

TheMunsif held that the suit was not 
so barred as the previous title suit bet¬ 
ween the parties was decided in 1917 
and the appeal was decided in 1919 and 
the present suit was instituted in the 
year 1925, i. e., within twelve years from 
the date of decision of the first suit. 
The Munsif granted a preliminary decree 
for partition asd appointed a Commis¬ 
sioner to effect the partition of the jote 
into two allotments, one for plaintiffs' 
share and the other for Defendant 
No. I's share, and directed that the 
plaintiffs would get khas possession of 
their lands. Wasilat was also granted. 
On appeal by the defendants, the lower 
appellate Court held that the plaintiffs’ 
claim for khas possession 'was barred by 
S. 47 of the Civil Procedure Code, but 
allowed the plaintiff to convert the 
present suit into a proceeding in execu¬ 
tion under S. 47, 01. (2) of the Code of 
Civil ProoeduArBubfikst to any objection 
as to limitaMoa. But as there was no' 
sufficient ittftterial on the record to de* 
oide the question of limitation he framed 
an itftie on the point' and • remitted the 
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case to bhe Ojurb balow for the trial o! 
that issue. The issue which was framed 
by the lower appellate Court runs as 
follows: 

If there is no bar o! litnibatioa to this sui* 
being treatcl as a proceeding iu esecutioa. 

The lower appellate Court further ob* 
served that: 

as the finding of the lower Court on other 
points was not assailed and is not being dis¬ 
turbed in appeal, the suit will be decreed with 
costs if the issue is decided in plaintiffs’ favour 
and will stand dismissed with costs if it is de¬ 
cided against them. 

Against this order of remand an ap¬ 
peal has been preferred in this Court 
and it has been contended before us by 
the learned advocate for the appellant 
that tha lower appellate Court is wrong 
in holding that S. 47 of the Civil Proce¬ 
dure Code bars the present suit and that 
it should have held that the decree in 
the previous suit between the paj:ties 
having declared plaintiffs’ title they 
must be deemed to be in constructive 
possession of the suit-lands and as they 
were in possession within twelve years 
of the suit they are entitled to a decree 
for partition by metes and bounds and 
to a decree for recovery of pessession 
after partition. 

We are unable to accept this conten¬ 
tion for we think that the plaintiffs 
cannot now be heard to say that they 
are in constructive possession of the dis¬ 
puted lands after having alleged in the 
previous suit that they are dispossessed in 
1320 B. 3. and having succeeded in the 
previous suit in obtaining a decree for 
khas possession on the basis of such 
allegation. Plaintiffs’ present suit for 
partition must therefore be regarded as 
having been brought by persons who are 
out of possession of joint lands. Such a 
suit is not maintainable, for, as has been 
pointed out iu the case of Bidhata Rai 
V. Ram Gharitar Rai (1), the plaintiff 
is entitled to maintain a suit for parti¬ 
tion if bis possession to some part of the 
joint proptrty is admitted or established. 
It is essential that he should be in ac¬ 
tual or constructive possession of the 
properties, and whether he has such pos¬ 
session or not, is to be determined in view 
of the principle that the possession of one 
co-owner is prima facie the possession of 
all the co-owners, and his possession mnst 
be presumed to be in conformity with bis 
right and title ' as oo-owner.- If it is 
r.U) U907j l9O..WiN,37r=6'O.:Ii.J.65i,: . 
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established, that he is not in possession 
at all of any portion of the joint pro¬ 
perty, that there has been a complete 
ouster, he must sue for recovery of posses¬ 
sion and partition and pay ad valorem 
Court-fees upon a plaint appropriately 
framed for the purpose. This follows 
from the principle that partition signi¬ 
fies the transformation of joint possession 
into separate possession. If, however, 
the possession of the plaintiffs is ad¬ 
mitted or established over what forms 
part of the joint estate, the suit does not 
cease to be one for partition, merely be¬ 
cause the defendant denies the title of 
plaintiff to a share of the estate or to 
specific lands of the estate and asserts a 
hostile title and adverse possession there-l 
in. 

It follows therefore that if the right of 
the plaintiffs to execute the decree for 
khas possession is barred by the statute 
of limitation he cannot again sue for re¬ 
covery of khas possession. And conse¬ 
quently being out of possession the plain- ' 
tiffs are not entitled to sue for partition. 

In such a case the Court can only pass an 
ineffective decree for partition for it can¬ 
not grant to the plaintiffs the relief of 
possession on partition. It has been in¬ 
geniously argued by the learned advocate 
for the appellants that his inability to 
execute the decree for joint possession, 
assuming such inability to exist, does not 
preclude him from suiog for possession 
after partition which is not the same as 
joint possession. This argument is un¬ 
sound, for, a suit for partition pre-sup- 
poses a joint possession either actual or 
constructive. Beliance has also been 
placed by the learned advocate for appel¬ 
lants on the case of Corea v. Appuhamy 
(2) for the proposition that the right to 
partition is not lost unless there is an 
ouster for the statutory period which 
would bar the title of the co-owner 
claiming partition. All that that case 
lays down is that a co-owner's possession 
of joint lands is not prima facie adverse 
against another co-owner and that a co¬ 
owner’s possession is possession on behalf 
of all the other oo-owners. But it is no 
authority for the proposition that where 
a co-owner admits that he is not in pos¬ 
session of joint lands and that the posses¬ 
sion of the other co-owners is not postses- 
sion on his behalf but exclusive and bqs- 

(2) C1912J A. 0. 230=81 L. J. P. 0.151^105 
L. T. 886. 
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sion is to be regarded as possession on 
behalf of all including the excluded co¬ 
owner. 

In this view we think that the decision 
of the lower appellate Court is right and 
as the defendants did not raise the plea 
under S, 47 in bar of suit in the Court of 
first instance plaintiffs should be given 
an opportunity of showing that his right 
to execute the decree for joint possession 
in the previous suit is still subsisting and 
is not barred by limitation. If the plain¬ 
tiff had obtained symbolical possession 
in execution of the decree in the previ¬ 
ous suit then that symbolical possession 
would have amounted to actual posses¬ 
sion as between the plaintiffs and defen¬ 
dants -and plaintiffs’ right to sue for 
partition would have been subsisting 
within twelve years of the previous suit: 
see : Juggobundhu Mukkerjee v. Bam 
Chandra Bysack (3) as also the decision 
of the Judicial Committee, Midnapore 
Zamindary Company v. Naresh Narain 
Boy (4). But as we have stated at the 
outset no symbolical possession was ob¬ 
tained in this case and the principle of 
the decision of the Judicial Committee 
does not apply. 

The result is that the order of the 
lower Appellate Court must be affirmed 
and the appeal dismissed with costs, two 
gold mohurs. 

Duval, J. —I agree. 

G.B. Appeal dismissed. 

■ (3) [1880] 6 Cal. 584=5 C. L. R. 548 <P. B.'jT 

(4) A.l. R. 1924 P.C. 144=51 Cal. 031=51 
I. A. 293 (P. 0.). 
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Duval andMitter, JJ. 

Karuna Chandra Das and others — 
Plaintiffs—Appellants. 

V. 

Secretary of State —Defendant—Res¬ 
pondent. 

Appeals Nos. 1765 and 2018 of 1924, 
Decided on 29th November 1926, from 
the Appellate Decrees of the Dist. J., 
Noakhali, D/- 11th AprU 1924. 

(a) BenaeA Tenaney Act, 8, H^PrentmpUon 

ti t7i« purpose of tenancy and 
the attendant eireumetanees, 

oidat to dotarmiiie whatlier the pzeeiuap- 
ttcni iiadac 6. 5 ii rebutted, the ibel end tu 


true test is to see for what purpose the tenanoy 
was created, and where the lease is ei^ulvooal 
the attendant circumstances have to be looked 
to to judge of the purpose for which the tsnl-aoy 
was created. [P 414, 0 1] 

(b) Landlord and tenant — Raiyat—Whether 
tenants are raiyats is a question of fact—Mere 
form of kabuUyat or use of word "Eaiyal” is not 
the test. 

The question whether the tenants are raiyats 
ultimately depends on the question of fact and 
Court must look to the attendant oircumstanoes. 

No importance can be attached to the mere- 
form of the kabuliyat or to the use in it of: 
the word “cultivator.” Nor does the receipt ot. 
rant in which the tenant is described as a raiyat 
carry the matter any further : 45 Cal. 805 

(P. C.); 46 Cal. 90 (P. C.) and 29 Cal. 707 (P. C.) 
Relon. CP414. OIJ, 

(c) Landlord and tenant-^Tenant's status as * 
regards parent tenure determines his status 
regarding accretions. 

Parsons who have a status of tenure-holders 
with regard to the parent tenure, have the same 
status with regard to accretions. [P 415^ 0 

(d) Bengal Tenancy Act, 8. lO^^TenanVs 
holding over—Settlement Officer can determine^ 
fair rent on basis of tenant’s status. 

Where the tenants bold over, it is open to tho" 
Settlement Officer to determine 'fair rent after 
determining the true status of the tenants 
irrespective of the stipulation in the time- 
expired kabuliyats. [P 415, c 1] 

Gunada Gharan Sen and Jitendra. 
Kumar Sen Gupta— tov Appellants. 

Dwarka Nath Chakravarti and Suren- 
dra Nath Guha —for Respondent. 

MittCf, J. ^Tbese two appeals have- 
been preferred by the plaintiffs and arise 
out of two suits filed -on their behalf 
under S. 104 (h) of the r Bengal Tenancy 
Act to correct an entry in the Eecord of 
Rights wherein the plaintiffs have been 
recorded as tenure-holders. The plain¬ 
tiffs-claim their status to be that of 
raiyats. The plaintiffs ask for the further 
relief that it ha declared that the entry 
with regard to rent was wrong. In Ap¬ 
peal No. 1765 the lands aro covered by 
two leases, Exs. 1 and 2 and the area in 
each lease is much in excess of 100 
bigbas. In appeal No. 2018 of 1924 the 
area is also over 100 bighas. In each of 
these appeals the plaintiffs have con¬ 
sequently to rebut the statutory pre¬ 
sumption arising under S. 5 of the 
Bengal Tenancy Act. They have also 
to rebut a farther presumption arising 
out of the entry in the Record of 
Rights. That presumption is sought to 
be rebutted by the description of the 
plaintiffs in the kabuliyat in the first 
case as a raiyat and by the use of the 
word "oultivator” therein. As the first 
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two kabuliyats coucera land which form 
the subject-mitter of Appeal No- 1765 
and are printed in official forms, the 
lower Courts were right in holding that 
'the kabuliyats do not rebut the presump¬ 
tion under S. o of the Act and in hold¬ 
ing that the real and the true test in 
;this case is to see for what purpose the 
Itenancy was created, and where the 
kease is equivocal the attendant circum- 
Istances have to be looked to to judge of 
jthe purpose for which the tenancy was 
Icreated. Here we find that Palwan who 
was the original tenant was a bhadra- 
logne Mussalman carrying on business 
elsewhere. The question whether he is 
a raiyat or a tenure-holder -ultimately 
depends on a question of fact. 

The Judicial Committee have in two 
recent cases, namely, in Debendra Nath 
Das V. Bibudheiidra Mansingh (1) and in 
Rajani Kanta Ghose v. Secretary of 
State for (2), pointed out that the 

question whether the tenants are raiyats 
ultimately depends on the question of 
fact and we must look ‘to the attendant 
circumstances. The whole evidence 
which was placed before the first 
Court leads to the conclusion which 
has been arrived at by both the Courts 
below that Palwan employed the agency 
of fcenantg to cultivate the disputed land. 
He was in fact a middle man and was a 
very useful one. He reclaimed the char 
in order to make money by letting 
out the lands to cultivators. Nor 
can very great stress be laid on the 
words in the kabuliyat of 1882 of raiyat 
and cultivator as pointed out by the 
Judicial Committee in Gokal Mandar v. 
Pudmanund Singh ( 3 ) ^ ^ . 

Their Lordships did not attach any import¬ 
ance to the mere form of the kabaliyat or the 
use in it of the word ‘‘oultivator. 

It has been suggested in this case that 
there are some rent receipts which show 
that the status of the tenant is that of 
raiyat. With regard to these receipts 
the following remarks of the Judicial 
Committee in the case just referred to 
apply : Gohd Mandar v. Pndmanund 
Singh (3): 

Nor does the receipt of rent in which the 
appellant is described as a raiyat -cany the 
matter any further. 

(1) [1918] 45 Cal, 805=45 I. 0. 411=46 I. A. 

67 (P. C.). 

(2) [1919] 46 Cal, 90=61 I. 0. 226=45 I. A. 

190 (P. 0.) 

(3) [1902] 29 Cal. 707=29 I. A. 196=6 C. W. 

N. 825=8 Sai. 323 (P. O). 
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We trfJE^so far as this appeal is 
concerned the double presumption which 
arises in favour of the Secretary of State 
has not been rebutted by the proof of 
the two kabuliyats and by the use of 
the expressions “raiyats and cultivators” 
therein. 

In Appeal No. 2018 a special feature 
which distinguishes it from the other 
case and which has been pointed oat to 
us is that the printed forms are not used 
and that the words in the printed forms 
“not possessed of the rights of occupancy* 
are struck out and instead of them the 
words “possessed of the rights of occu¬ 
pancy” are to be found. It is true that 
deliberate aiteration would have con¬ 
siderable e^ect in making the plaintiffs 
raiyats but for two circumstances, viz., 
1st, the lands are said to be accretions 
and rerformations in situ of lands in re^ 
spect of which the plaintiffs have ac¬ 
cepted the position of tenure-holders 
from 1902 till the date of the institution 
of the suit. In 1902 a aprevious Becord 
of Bights was prepared in which the 
plaintiffs were described as tenure- 
holders. That record stood unchallenged* 
It is argued on behalf of the appellants 
that it is nob necessary for them to 
challenge the entry as to their status 
being that of tenure-holders as there was 
no alteration in the rental and suit 
under S. 104-H could only be brought 
if they were aggrieved by any entry of 
rent. Materials have not been placed 
before us to show that there was no 
change in the rental in 1902 and we 
cannot assume the contrary, nor is it 
admitted on behalf of -the Secretary of 
State that the rent remained unchanged. 

Now the plaintiffs having accepted 
the position of tenure-holders with 
regard to the present tenure they cannot 
rely on the kabuliyats executed in 1911 
in which certain officers of Government 
gave a lease or allowed the description 
of the status in connexion with the 
accretions to be different from the 
description with regard to the parent 
tenure- It was a misapprehension of the 
legal rights of Government by its officers 
and could anything done under such 
misapprehension not affect the title of 
Government in this land nor can it make 
the law one way or the other. Though 
the kabuliyats created larger rights in 
favour of the appellants nothing done 
by the officers of Goveruipent could 
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create any right in the accr^d lilid Wot 
belonging to them. If the appellants 
were tenure-holders with regard to the 
parent tenure, they have the same status 
with regard to accretions. This position is 
supported by the decision of the Judicial 
Committee in the case reported in 
Secretary of State v. Srinivasa Chariar 

X4). 

With regard to the argument that the 
Settlement Officer should not have fixed 
the rent on the basis of assets...but on 
the basis of hasila rent we hold that the 


(c) Bengal Sanitary Drainage Act (1895), 
S. 16—S. 16 applies to lands within and outside 
the MunicipalUy, 

Section 16 applies in the case of lands In¬ 
quired within, or outside the Municipality. 

,,, [£* 416, C 2] 

(d) Land Acquisition Act, S. 23 —Money paid 
by lessee to sublessee as compensation for using 
land as brickfield need not be considered. 

Where there were under-tenants on the land 
at the time of taking the lease and as the lessee 
was taking the land for the purpose of making a 
brickfield he had to pay something to those 
tenants. 

Held : that cannot be taken into consideration 
in ascertaining the market value of the land. 


kabuliyats in which this condition was 
incorporated spent their force long be¬ 
fore the institution of the present suit 
and the tenants were really holding 
over. In the circumstances it was 
open to the Settlement Officer to deter¬ 
mine fair rent after determining the 
true status of the tenants, irrespective of 
the stipulation in the time-expired 
kabuliyats. 

As these grounds fail, both the appeals 
must be dismissed with costs. 

Duval, J. —I agree. 

o.B. Appeals dtsmissed. 

(4) A. I. E. 1921 P. C. 1=44 Mad. 421=48 I. 

A. 56. 
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. B. B. Ghose and Panton, JJ. 

Secretary of State for India —Appel¬ 
lant. 

v. 

Fakir Mohammad Mandat and others 
—Respondents. 

Appeals Nos. 55 to 61 of 1925, Decided 
on 2nd December 1926, from the Original 
Decrees of the Special Land Acquisition 
Judge of 24*Parganahs, D/- 3rd December 
1924. 

(a) Land Acquisition Act, S. 18 —Objection not 
epi^fleally taken In application for reference 
Aownot he allowed in Court. 


[P 417. C 2] 

Dwarka Nath Ckakravarti and Suren- 
dra Nath Guha —for Appellant. 

Rupendra Kumer Mitter &nd Manindra 
Kumar Bose —for Respondents. 

B. B. Ghose, J. —All these appeals 
are on behalf of the Seuretary of State 
against the judgment of the Special Land 
Acquisition Judge of Alipur in a number 
of cases which were heard by him on 
reference made under the Land Acquisi¬ 
tion Act. The reference was with res¬ 
pect to the valuation of the property 
made by the Collector. 

Appeal No. 57 should be taken up first 
as it involves a question of law with 
reference to the interpretation of the 
Bengal Sanitary Drainage Act 8 of 
1895 (B. C.). The land in question in all 
these cases were acquired for the purpose 
of constructing a drainage under that 
Act. The land in connexion with Appeal 
57 was in the bed of a watercourse and 
the Collector purporting to act under the 
provisions of S, 10 of Act 8 of 1896 
allowed no compensation for the land in 
question. The appellant asked for re¬ 
ference on the ground that the land was 
within his zemindari and was valuable, 
and having regard to its advantageous 
position he ought to 1)6 allowed 750 
rupees per higba. I ought to state that 
no objection was taken on the ground that 
the land was not recorded as a water¬ 
course in the Land Revenue Survey map. 
The learned Judge on hearing the refer¬ 
ence came to the (-onclusion that it com¬ 


Unless an objeotioa is specifically taken in 
the application foi reference with regard to a 
matter stated in the award of the Collector such 
question oannot be nrged at the time of flhe 
>hearlQg ol the oaae before the Coart. [P 416, 0 1] 

(5) Interpretation of Statutes — Absurdity 
•ehould be avoided. 

It U one of the oardinal roles of oonstruing a 
i<tatiite that la oonstraii^ it absarditv should be 
mlded. IP 416„cr 2] 


prises the bed of a Khal, and as the 
Collector has stated it was not proved 
that such land bad been under cultiva¬ 
tion for a period of not less than 12 years 
previous to the acquisition. He held 
that as the land lies within the area of 
the Municipality of North Barackpore 
the provisions of S. 16 of the Drainage 
Act are not applicable and therefore the 
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This pf*6viBion clearly means thafe na 


claimant was entitled to get the market 
value of the land acquired. The rate 
fixed by him was Rs. 75 per bigha. The 
area in question is very small being only 
3 bighas 4 cottahs. But the Assistant 
Government pleader who has argued the 
case before us states that as the« case 
involves a question of law it is very 
important that the Secretary of State 
should obtain an opinion of this Oourt 
on the question of principle. 

The contention on behalf of the appel¬ 
lant is that no compensation is payable 
for this land under the Act. On behalf 
of the respondent Babu Rupendra Kumar 
Mitter advanced the very same argu¬ 
ments which found favour with the 
learned Judge below, and he relies upon 
the provisions of S. 1, sub-S. 2 of the Act 
and contends that as there is no provision 
extending the Act to the Municipality of 
North Barackpore his client is entitled 
to receive compensation for the land in 
question. It was further argued that 
the Collector’s statement that the land 
was recorded in the last Revenue Survey 
map as a ‘watercourse is not correct. 
This objection as I have already^ stated 
was not taken in the application for 
reference, and it has been held by this 
Oourt in several previous cases that 
unless an objection is specifically taken 
with regard to a matter stated in the 
award of the Collector such question 
cannot be urged at the time of the hear¬ 
ing of the case before the Court. Much 
less can this question be allowed to be 
raised here in this case as this question 
of fact was not raised even before the 
Judge below. The appeal must therefore 
proceed on the supposition that the land 
formed part of what was recorded as a 
watercourse in the last Revenue Survey 
map as provided in S. 16 of Act 8 of 
1895 B. 0. 

The only question therefore that we 
have to decide is whether S. 16 applies 
to land within a Municipality. The 
preamble to the Act says that it was 
enacted for the purpose of facilitating 
the construction of drainage works and it 
laid down the procedure therefor other 
than the procedure provided by S. 37B 
of the Bengal Municipal Act. Sub-S. 2 

of S. 1 provides that: 

oxcept as hereinafter otherwise provided, it 
shall extend to all the territories administered 
by the Lieutenant'Governor of Bengal, which 
are not inoladed within the limits of any Muni- 
oipality. 


scheme for construction of drainage works, 
within a Municipality can be undertaken 
under the provisions of this Act. The-* 
question then arises, if in pursuance of a. 
scheme for the purpose of construction of 
drainage works outside a Municipality 
what would happen when any action is- 
to be taken within tbe Municipal area. 
This is provided in S. 6 sub-S, 1 (b), that 
is, a' report has first to be made contain^' 
ing an estimate of the total cost of the < 
undertaking including tbe cost of any 
land to be acquired under 3.16; and 
there is a proviso which runs thus : pro¬ 
vided that if the tract affected includes 
any Municipal area the estimate to be? 
framed under clauses (b) and (c) of the- 
seotion shall show separately the portion 
of the cost under each clause which will 
be included in respect of such Municipal 
area. The first paragraph of S. 16 pro¬ 
vides that any land likely to be needed 
in carrying out any scheme may be ac¬ 
quired under the provisions of the Land . 
Acquisition Act, and the proviso to the- 
section runs thus: 

Provided that no oompensatioa shall be paid 
for land recorded as a watercourse in the lastn 
Revenue Survey map published under S. 4 of 
Act 9 of 1847 or any similar enactment for the 
time being in force, unless it be proved that 
such land has been under cultivation for a 
period of not less than twelve years previous to 
tbe acquisition. 

Section 25 to which reference has been 
made in the lower Oourt only refers to 
the proportion and the manner in which 
costs should be recovered from the Muni¬ 
cipality for any drainage work. Refer¬ 
ence to S. T6 in 01. (b) of sub-S. (1) 
of S. 6 of the Act read along with the. 
proviso indicates that in the case of 
lands acquired within the Municipality 
S. 16 would apply, as S. 16 has been 
directly referred to in that clause, and if 
that is so the proviso to S. 16 must neces¬ 
sarily apply. To hold otherwise would 
lead to an absurd and anomalous result. 
It is one of the cardinal rules of cons¬ 
truing a statute that in construing it 
absurdity should be avoided. The ab¬ 
surdity to which the construction as 
pressed on behalf of the respondent would 
lead is this, that where land such as that 
mentioned in the proviso is outside any 
Municipality the owner would get no 
compensation, but if it happens to fall 
within the Municipality the owner 
is entitled to compensation. There is 
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absolutely no reason for this differential 
treatment. But it is contended on behalf 
of the^ respondent that land within a 
Municipality is more valuable than land 
outside a Municipality. That may be so, 
but land which is or has been a water* 
course, whether within or outside a 
Municipality cannot be used for any 
■other purpose. It must remain a water 
-course. It is further urged that a water" 
■course may also be very valuable as in 
this case it is said that there is evidence 
that there was valuable fishery in it. 
But a fishery may be more valuable out¬ 
side a Municipality than inside a Muni¬ 
cipality. This argument therefore does 
■not remove the absurd result which 
would follow if the construction pressed 
for by the respondent is accepted. Under 
these circumstances it should be held 
that no compensation is payable for the 
land which has been acquired in Appeal 
37 of 1925. 

Appeal No. 57 of 1925 must therefore 
be allowed and the order directing com¬ 
pensation to be paid with regard to this 
aand must be set aside. The appellant is 
■entitled to his costs in both Courts. The 
hearing fee in this Court will be two 
gold mohurs. 


The cross-objection which was pre¬ 
ferred in this appeal has not been pressed. 
It is accordingly dismissed without cost. 
(His Lordship then dealt with Appeals 
Nos, 65, 56, 58, 59, 60 and 61 and dis¬ 
missed them). 

With regard to Appeal No. 60 there is 
ft cross-objection, aod after placing the 
evidence before us it is urged on behalf 
of the respondent that the value of the 
6rm land should have been 380 rupees 
intead of 300 rupees as the Judge has 
found. The argument is that when the 
lessee took the lease there were cultivat' 
ing tenants on the land to whom the 
•lessors have to pay a certain sum of 
money which may be taken as 70 rupees 
per bigha. This point is somewhat 
difficult for the respondent to take, be* 
-cause at the time of the acquisition there 
were no tenants in the land and the 
market value is to be calculated upon the 
document that was effective at the time 
of the acquisition. As there were under¬ 
tenants on the land at the time of taking 
the lease and as the lessee was taking the 
laud for the purpose of making a brick¬ 
field it is possible that he had to pay 
eomathing to those tenants whigh need 
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not bs the present real value of their 
interest. That cannot be taken into con¬ 
sideration in ascertaining the market 
value. 

This cross-objection must therefore fail 
and it is dismissed without costs. 

Panton, J. —I agree. 

Appeals Nos. 55, 56, 58 to 61 dismissed ; 
Appeal No, 51 allowed', Gross’ohjectioyis 

dismissed. 
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Cammiade, J, 

Hachanuddi — Defendant No. 1™ 
Appellant. 

V. 

Asimaddi and oi/ic?-s—Plaintiffs—Res¬ 
pondents. 

Appeal No. 2316 of 1924, Decided on 
18bh November 1926, from the Appellate 
Decree of the Sub-J., 1st Court, Bakar- 
ganj, D/- 26th May 1924. 

Limitation Act, Art. lU^Limitatlon runs 
from the date of hostile claim. 

Limititlon with regard to suits for the re¬ 
covery of immovable property runs from the 
d.ate OQ which an open assertion of hostile title 
to .such property is made. [P 418, 0 2 ] 

Saresh Chandra Talulcdar and Mohen- 
dra Kumar Ghose —for Appellant. 

Probodh Chandra Kay —for Respon¬ 
dents. 

Judgment. —This is an appeal by 
the defendant against a decree declaring 
the title of the plaintiffs to certain lands 
and ordering recovery of poasesssion. 
The suit was instituted on the 26th 
February 1923. The defendant's case is 
that the land had never belonged to the 
plaintiffs and he has pleaded further 
that if the lands had ever belonged to 
the plaintiffs, the plaintiffs’ title was 
extinguished by lapse of time. It would 
appear that two of the plaintiffs, as 
representing the entire body of the land¬ 
lords, instituted a suit for rent in the 
year 1910 against this defendant. The 
written statement filed by the defendant 
is not on the record ; but from the judg¬ 
ment of the Court of first instance, which 
is dated the 29th of September 1910 it 
would appear that the defendant denied 
the relationship of landlord and tenant 
and that that defence was given effect 
to by the Court. More than twelve 
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years elapsed between the 29feh of 
September 1910 and the 26fch of 
September 1923 when the suit was filed. 
It is nob disputed that the defendant 
has been in possession throughout this 
period. The learned Subordinate Judge 
who decided the appeal held that limi¬ 
tation had run against the plaintiffs not 
from the date on which the defendant 
filed the written statement but from 
the dato of the order in appeal in the 
rent suit, which order is dated the 4th of 
March 1911. This finding is incorrect. 

,The real date from which limitation ran 
is the date on which open assertion or 
hostile title was made by the defendant 
in his written statement. That date is 
not known but it necessaifily was earlier 
than the 29th of September 1910, when 
the judgment of the Mansif was deli¬ 
vered. As more than twelve years have 
elapsed since the defendant asserted a 
hostile title to the land and began pos¬ 
sessing the land adversely to the plain¬ 
tiffs, the defendant, if he had no title 
before, has acquired one by prescription. 

The appeal is accordingly allowed, 
the decree of the Subordinate Judge is 
set aside and the decree of the Munsif 
is restored with costs in all Courts. 

,T.v. Appeal allowed. 
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Sanderson, C. J., and Buckland. X. 

Bameshwar Khemka and anoihei — 
Petitioners, 

V. 

Siddeshtoar Ghosh and others —Oppo¬ 
site Party. 

Application for leave to appeal fco 
Privy Council No. 17 of 1924, Decided 
on 1st December 1924, from the Appel¬ 
late Decree in Appeal No. 1476 of 1921, 

Civil P. C., 0. 45, R. S^Plalntlff undervalu' 
tng his suit—Defendant acquieschig irj the valu¬ 
ation—Case cannot be referred for a report at 
defendant's instance—Civil P. C., S. 110. 

The plamtiSs valued their suit at less than 
Rs. 10,000 aud defendants objected to the valu¬ 
ation but did not press > their objection and the 
luit was decided, plaintiff's valuation being 
accepted. Defendants put the same value on 
their appeal to the District Judge and their ap¬ 
peal was allowed. Plaintiffs appealed to the 
High Court and the decree of the District Judge 
was reversed. Defendants applied for leave to 
appeal to His Majesty in Council and applied 


for a report under 0. 45, R. Sy'contending thaf^^- 
the value of the subject-matt» was more than 
Rs. 10,000. 

Held : that the defendants acquiesced in the; 
valuation placed upon the subject-matter of the- 
suLt by the plaintiffs and obtained the advan¬ 
tage of an appeal to the lower appellate Court 
a ground for appeal to His Majesty in Council, 
and having regard to the facts of the case it is- 
not one in which High Court ought to refer 
the matter to the Court of first instance for a 
report as to the value of the subject-matter of 
the suit. [P. 419, C. 2] 

Held : further, that para. 2 of S. 110 could 
not apply to the facts of the case: 10 M. I. A. 
313 (P. C.), Ref. CP..419. C. 2J 

H. D. Bose and Bifan Kumar Mukhev 
jee —for Petitioners. 

*C. C. Biswas, Bireswar Bagchi and 
Manindra Kumar Bose —for Opposite- 
Party. 

Sanderson, C. J. —This is an appli¬ 
cation by the defendant in the suit for a 
certificate that the case is a fit one for 
appeal bo His Majesty in Council. 

The suit was brought by the plaintiff 
to establish his title to. and recover pos¬ 
session of certain plots of land measur¬ 
ing about 4 cottas and 9 chittaks situated^ 
in the town of Howrah. 

The suit was brought in the learned 
Munsifi’ Court and the subject matter of 
the suit was valued at Rs. 872. The' 
defendants objected to the valuation and 
thereupon the learned Munsiff took evi¬ 
dence and found that the value of the 
subject matter of the suit, was at leasts 
Bs. 600 per cotta and he accordingly 
returned the plaint to the plaintiff for 
presentation to the proper Court. 

The suit was then filed in the Gourb- 
of the leaimed Subordinate Judge and the 
value of the subject matter of the' suit 
was stated to be Rs. 2,737-8-0. It is 
obvious that the plaintiff adopted the 
valuation which the learned MnnsifT 
had arrived at after taking the evidence, 
to which I have already referred. 
the Court of the learned Subordinate 
Judge one of the defendants raised an 
objection to the amended valuation alleg¬ 
ing that the value of the dispute land 
was Rs. 1000 per cotta aad consequently 
an issue was raised upon the point, viz.i, 
“Was the plaint undervalued and in¬ 
sufficiently stamped.’* It appears, how¬ 
ever, from the learned Judge’s record 
that the point was not pressed and be 
therefore decided this point in favour of 
the plaintiff. 
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The learned Subordinafee Judge decided 
the^suit and made a decree in the plain- 
tiff’s favour in part. 

The defendants then appealed to the 
learned District Judge and in the Court 
they raised no objection to the learned 
Subordinate Judge’s finding on the issue 
in respect of the value. On the contrary 
they valued their appeal to the lower 
appellate Court at the figure which the 
plaintiff had named, namely Rs. 2,737-S’O. 
It may, therefore, be taken that the 
defendant acquiesced in the valuation 
which the plaintiff had placed on the 
subject matter of the suit. The learned 
District Judge allowed the appeal presen¬ 
ted by the defendants and dismissed the 
suit. Thereupon the plaintiff appealed 
to the High Court and the learned 
Judges, who heard the appeal, reversed 
the decision of the lower appellate Court 
and restored that of the learned Subordi¬ 
nate Judge. 

The defendants now desire to appeal 
to His Majesty in Council. The judg¬ 
ment of the High Court reversed the 
decision of the lower appellate Court, 
and therefore the only question which it 
is necessary to consider is that of value. 
There is a dispute as to the value and 
the applicant has asked that the dispute 
should be referred under 0. 45, R. 5. 

It is material to notice the first two 
grounds of the petition. The first is as 
follows : 

Vox that the Hon'ble Court erred in law in 
interfering with the 6ndiDgs of fact arrived at 
by the Court of appeal below. 

and the second ground is 

that the findings of the lower appellate Court 
teing clear, specific and unambiguous and being 
based upon the evidence in the record this 
Jon'ble Court could not in law set aside those 
findings even if they were improper or perverse. 

It is therefore clear that one of the 
main grounds upon which the defendants 
rely in respect of the appeal to the 
Judicial Committee of the Privy Council 
is that the learned Judges of this Court 
ought to have accepted the findings of 
fact of the lower appellate Court. The 
defendants now allege that the value of 
the subject matter of the suit and the 
value of the subject matter in dispute 
on appeal are Bs. 10,000 6r upwards. 

If they bad substantiated this allege* 
tion in the Court of the learned Sn^rdi- 
| p|tjg Judge* they would have had uo 
gi^l to the lower appellate Court and 
J.w flptiia the findings of fact which wure 


Calcutta 419 




arrived at by the lower Court and upon 
which they now rely. If they had esta¬ 
blished the allegation, which they now 
make as to the value of the subject mat¬ 
ter of ^0 suit, the appeal from the 
learned Subordinate Judge would have 
been to the High Court direct, and the 
^scretion of the learned Judges of the 
High Court would not have been fet¬ 
tered by the findings of fact of the 
lower appellate Court. 

We have been referred to the case of 
Mutusdiomy Jagavera Naiker v. Venka- 
taswara Yettia ( 1 ). The facts are no 
means the same as in this case but some 
of the expressions of opinion are relevant 
to the question now under consideration. 
Lord Chelmsford in delivering the opi¬ 
nion is reported to have said at 
pige 321 : 

Supposiug that, upou the face of the plaint, it 
appeared the demand was really beyond the 
v.alue of Rs. 2-5.00. it was competent to the defen¬ 
dant to have pleaded to the jurisdiction of the 
uourt but uo .such course was taken, and a 
decision having been given, and an appeal made 
to the High Court, both parties proceed on the 
footing and upon the admission that the sum in 
depute IS under Rg. 10,000. the appealable 
amount to Her Majesty in Council. Supposing, 
therefore, that an application bad been made to 
the High Court for leave to appeal, it would 
not have been competent to the parties, in this 
state of circumstances, to turn round and say 
that the value was above Rs. 10.000 ; and if not 
so. the High Court would have had uo power to 
give leave to appeal. 

Id the case now under discussion the 
defendants took objection to the jurisdic¬ 
tion of the learned Subordinate Judge 
They however abandoned the objection 
to the jurisdiction. They acquiesced in 
the valuation placed upon the subject 
matter of the suit and obtained the ad¬ 
vantage of an appeal to the lower appel¬ 
late Court as a ground for appeal to His 
Majesty in Council. 

In my judgment having regard to the 
facts of this case it is not one in which 
this Court ought to refer the matter to 
the Court of first instance for a report 
as to the value of the subject matter of 
the suit. 

The learned vakil who appeared for 
the defendants in reply argued that this 
case came within the second paragraph 
of 8 . IIO of the Code of Civil Procedure. 
In my judgment that paragraph does not 
apply to the facta of this case, indeed the 
learned counsel who appea red on the 

(1) [1665] 10 M, I, A. 313=3 Bar. 131 (P.O.h 
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previous occasion based his case upon the 
hrsfc paragraph of S. 110. 

For these reasons in my judgment this 
application must be dismissed with costs 
—5 gold mohurs. 

Buckland, J. —I agree, and have 
nothing to add. 

G.B. Application refused. 
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Mukerji and Graham, JJ. 

Sarat Chandra Haldai —Applicant— 
Petitioner. 

V. 

Mitra Mukerjee & Co. and anothei 
Decree'holders—Opposite Parties. 

Civil Rule No. 635 of 1926, Decided on 
21st December 1926, from an order of the 
1st Munsif, Diamond Harbour, D/- 30th 
April 1926. 

(а) Civil P. C., 0. Q—Order is inapplicable to 
execution proceedings dismissed for default. 

Order 9 is not applicable to cases where exe- 
cution proceedings have been, dismissed iov 
deiault. [P420C1] 

(б) Civil P. C., S. 151 —Exercise of Inherent 
power is discretionary—Lower Court’s exercise of 
such discretion should not ordinarily be inter¬ 
fered with. 

The exercise of the residuary powers of Court 
under S. 151 is purely a matter of discretion and 

an appellate Court should not ordinarily inter¬ 
fere with the exercise of that discretion, unless a 
strong case is made out. CP 421 C 1] 

Hira Lai Chakravarti —for Petitioner. 

Gunada Gharan Seri and Kali Kin- 
kar Chakravarti —for Opposite Parties. 

Mukerji, J.— As regards the main con¬ 
tention of the petitioner which is to the 
effect that O. 9, R. 9 applies to the case 
of dismissal of execution proceedings for 
default, we are completely in agreement 
with the view which the learned Munsif 
has taken. In an excellent judgment the 
learned Munsif has dealt with this 
question of law and has arrived at a con¬ 
clusion which is to the effect that O. 9 is 
nob applicable to cases where execution 
proceedings have been dismissed for de¬ 
fault. He has also taken the correct view 
of the applicability of S. 151 of the Code 
(of Civil Procedure. He, however, proceeds 
to observe, when considering the question 
as to whether in the present case, he 
should exercise his powers under that 
section or nob, that he has considered 
the allegations made in applicant’s peti¬ 


tion and has examined the records of the 
case and that he has come to the conoln- 
tien that the facts of the case^are not such 
that he should exercise the extraordinary 
power which the Court possesses under S. 
151 of the Code. 1 am somewhat doubtful 
as to the correctness of the view which 
the learned Munsif has taken, as regards 
the nature of the power which a Court 
possesses under S. 151 and 1 am not at all 
sure that that power can justly be said 
to be of an extraodinary nature. If the 
learned Munsif was of opinion that the 
power is of an extraordinary nature, then 
naturally, he would before exercising that 
pov/er, look for the presence of extra¬ 
ordinary circum stances which would jus¬ 
tify its exercise, and that is really what 
he seems to have done. The power is 
inherent in every Court and if there are 
proper materials it has got to be exercised 
ex dehito justitice. lt«has been repeatedly 
laid down that the provision in S. 151 has 
been made for the purpose of allowing a 
Court to do that substantial justice for 
the administration of which alone the 
Court exists, and in matters about which 
the Code is silent. Of course, the power 
cannot bo'exercised to do something 
which is prohibited by the Code or is 
repugnant either to the letter or the 
spirit of the Code. In the present case 
the learned Munsif took the view that 
the power was an extraordinary one, and 
that because he could not find any circum¬ 
stance on an examination of the record of 
the case nor any allegation in the appli¬ 
cant’s petition which would justify the 
exercise of that power he has refused to 
give relief to the applicant. An examina¬ 
tion of the record, however discloses very 
little that is relevant and as regards the 
allegations in the applicant’s petition 
there has been no enquiry as to •their 
truth or otherwise. I am of opinion that 
once it is conceded that Court may pro¬ 
ceed under S. 151 the Court must in order 
to arrive at a conclusion whether relief 
should or should nob be granted, inquire 
into the allegations unless the Court is 
of opinion that the allegations even, if 
true, would not justify the Court’s inter¬ 
ference. I have examined the contents of 
the petition that was filed on behalf of 
the petitioner in the present case and I 
am of opinion that those allegations, if 
they would certainly form a ground for 
the exercise of the Court’s power under 
S. 151 .It appears also that four witnesses 
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were present; on behalf of 6he petitioner 
on the 20th of April 1926, the day on 
which the matter was heard by the 
learned Munsif, but those witnesses were 
not examined. I am of opinion that the 
allegations contained in that petition 
should be properly inquired into and that 
OH the conclusions at which the Court 
will arrive as to the truth or otherwise 
of those allegations will depend the de* 
termination of the question whether it 
will exercise the inherent power which 
the law provides for. In my judgment, 
trherefore the order passed by the Munsif 
as complained of in this Rule should be 
set aside and the case sent back to his 
Court so that a proper inquiry may be 
made with regard to the allegations con¬ 
tained in the petitioner’s petition to which 
1 have referred and thou after hearing 
the parties the case will be dealt with 
and disposed of in accordance with law. 

The Buie should thus be made abso¬ 
lute. We make no order as to costs. 

^ Graham, J. —I agree and have only a 
|few words to add. The exercise of the 
Court's jurisdiction under S. 151 of the 
Code of Civil Procedure is purely a 
matter of discretion, aud speaking for 
myself 1 should not ordinarily be in 
favour of interfering with the exercise of 
that discretion unless a strong case has 
been made out. When, however, it has 
been recognized, as it has been in the 
Court below, that the case is one for the 
exercise of the residuary power of the 
Court under that section, I think that 
the learned MunSif should have inquired 
into the allegations which were made on 
behalf of the petitioner, and should have 
examined the witnesses who were pre¬ 
sent in Court. 

I accordingly concur in the order which 
my learned brother has made. 

J.v, Buie made absolute. 
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B. B. Ghose and Panton, JJ. 

Dwijapada Das and others —Defend- 
dants—Appellants. 

v. 

Kalipada De and others^Plaintiffs^ 
Bespondenta. 

Appeal No. 248 of 1924, Decided on 
^9th November 1926, from the Original 
Decree of the Sub-J., Burdwan, D/- 19tb 
Tune 1924. 


❖ (a) Civil P. C., 8. 11 —Decision in probate 
proceedings can operate as res judicata. 

The question of res judicata is not a rule of 
technicality but is baaed upon general principles 
oi law which must be given eSect to for the 
purpose of giving finality to judicial decisions. 

[P. 423. C. 1] 

If a matter has been fought out in a^Gourt 
having jurisdiction to decide that matter, the 
decision on that matter would operate as res 
judicata although the Courts might not be the 
same. Consequently where a question of 
relationship of parties has been decided in a 
previous probate proceedings, a subsequent suit 
between the same parties involving the same 
question is barred : 43 Cal. 694 ; A. I. R. 1922 
P. C. 80 and 38 Bom. 309, Bel. on ; 15 C. W. N. 
1021, Diss. from. [P. 423, C. 2 & P. 424, C. 1) 

(6) Civil P, C., S. 11— Fals^ case set up — Evi¬ 
dence in support not called—Decision is binding. 

If a mau fighting a case fights it on false 
statements and does not call necessary evidence 
to support his own statements, he cannot after* 
wards gain any advantage for those omissions of 
his. He must be considered to be as much 
bound by the decision as he would have been if 
he put forward a true case aud called all the 
evidence that was available. [P. 425, C, 1 & 2] 

Panchanon Ghaudhury —for Appel¬ 
lants. 

Brojo Lai Chakravarti and Susil Kumar 
Bose —for Respondents. 

B. B. Ghose, J . —This is an appeal by 
Defendants Nos. 1, 2 and 3 against the 
judgment and decree of the Subordinate 
Judge of Burdwan, dated the 19th June 
1924. The suit was instituted by three 
persons for possession of S-annas share 
of certain properties which originally 
belonged to one Durga Charan Baral. 
The Plaintiffs Nos. 2 and 3 claimed as 
heirs of one of the daughters of Durga 
Charan named Nistarini Dasi and Plain¬ 
tiff No. 1 claimed on the strength of 
purchase of the share of another heir 
named Jogesh Chandra Dhar, and a 
portion of the shares of Plaintiffs Nos. 2 
and 3. Durga Charan bad two daughters, 
Nistarini and Gokul Sundari. He died in 
1872 after having executed a Will. 
Letters of Administration with the Will 
annexed were obtained by Nistarini and 
Gokul Sundari, the two daughters of 
Durga Charan. After that this property 
was the subject of various legal proceed¬ 
ings. Two attempts were made during 
the lifetime of those ladies for revocation 
of the Probate on various grounds which 
it is unnecessary to mention now. Gokul 
Sundari died in 1313 B. S. Nistarini died 
in 1316 B. S. The exact date of Nistarini's 
death is not mentioned, but it was some* 
time in November 1909. After the death 
of Nistarini various persons claimed the 


422 Calcutta Dwijapada Das v. Kalipada De (B. B. Ghose, J.) 1927 


properties left by her and applied for 
Letters of Administration of her estate 
as her heir, as under the Will of Durga 
Charan the heirs of Nistarini ■were 
entitled to succeed to the property before 
other persons. The question as to who 
was entitled to the Letters of Adminis* 
tration was raised in the proceedings in 
1010 and the matter was decided by the 
Subordinate Judge on the 20th August 
1912. The Letters of Administration 
were issued in favour of the Defendant 
No. 1 as the nearest heir of Nistarini. It 
will be necessary here to give the genea" 
logy under which the plaintiff based 
their title. (Aftpr setting out the genea¬ 
logy his Lordship continued.) The 
Defendant No. 1 admits the genealogy 
except that he says that Bhubaneswari 
his mother was the daughter of Krishna 
Prosad and that he is the nearest heir of 
Nistarini’s stridhan properties being her 
husband’s sister’s son. His opponent in 
the Letters of Administration proceedings 
was Gokul, whose case was that Dwija¬ 
pada, Defendant No. 1, had no connexion 
with the family. The other brother of 
Gokul who was then alive does not 
appear to have made any application for 
Letters of Administration, and it is a 
question whether he was a party to those 
proceedings in the Court of first instance. 
The Defendant No. 1 has been in posses¬ 
sion of the properties since the grant of 
Letters of Administration and Defendants 
Nos. 2 and 3 are purchasers of certain 
lauds from Def3ndant No. 1. 

The present suit was instituted on the 
3rd November 1921. The Subordinate 
Judge has found that it was brought on 
< lie last date on which the suit might 
liave been instituted according to the 
Law of Limitation, that is, on the very 
last day of the expiry of 12 years from 
the death of Nistarini. The plea of the 
plaintiffs is that the Defendant No. 1 
was really the son of a daughter of Ham- 
dhan, in other words,.Bhubaneswari his 
mother was the daughter of Ramdhan; 
therefore, the Defendant No. 1 would not 
be the heir of Nistarini as regards her 
stridhan property, b-jt the heirs at the 
tims of her death would he Banwari and 
Gokul. The Plaintiffs Nos. 2 and 3 
claim these properties by virtue of 
inheritance from Gokul and Plaintiff 
No. 1 by purchase from the son of Ban¬ 
wari and also from Plaintiffs Nos. 2 and 
3. The Defendant No. I’s case, on the 


other hand, is that he is really the 
nearest heir of Nistarini’s stridhan and 
the question as regards the relationship 
is barred by the rule of res judicata. 

The Subordinate Judge has put the 
question in a short way : If Defendant 
No. 1 is the sister’s son of Hari Madhab, 
then the plaintiffs are not entitled to 
succeed, but if he is found to be the son 
of a female cousin of Hari Madhab then 
the plaintiffs are entitled to succeed. 
Several issues were raised in the Court 
below. Some of the issues were taken 
up first for decision by the Subordinate 
Judge who was a different Judge from 
the one who decided the case finally. 
The important question that he decided 
was the question of res judicata and, in 
his opinion, the question as to the 
relationship was not res judicata, because 
he thought that the decision of the Sub¬ 
ordinate Judge of 1912 was the decision 
of a Court acting under Act 5 of 1881 
(the Probate and Administration Act) 
and cannot, therefore, operate as res 
judicata in the present suit. The judg¬ 
ment with regard to this issue was deli¬ 
vered in April 1923. The case then came 
on for trial on the other issues and the 
final judgment was delivered in June 
1924. The Subordinate Judge, who 
finally tried the case rightly considered 
that he was bound by the decision on the 
issue on res judicata by his predecessor, 
and upon that finding he proceeded to 
decide the question on the evidence as 
regards the fact of the relatTonsbip of 
the parties to Nistarini Dasi and her 
husband. He came to the conclusion 
upon the evidence that the plaintiffs 
have succeeded in proving that Dwija¬ 
pada the Defendant No. 1 was not 
Nistarini’s husband’s sister’s son, but be 
was the son of the daughter of Bamdban, 
and, therefore, the plaintiffs were 
entitled to succeed in their suit. 

The question of res judicata is of gr^t 
importance in this case. The first case 
that was cited on behalf of the appel¬ 
lants was that of Ramnandan Prosad v. 
Sheo Parson Singh (l). The Subordinate 
-Judge in his judgment of April 1923. 
referred to that case. Bub he was of 
opinion that on account of the judgment 
of the Judicial Committee in Sheoparsan 
Singh v. Ramnandan Parshad Narayan 

(1) [1910] 11 C. L. J. 623=6 I. 0. 301. 
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Singk (2) in that very case which was 
•cfarried up to the Privy Council, the 
opinion of the learned Judges was reduced 
*to a mere obiter dictum. That suit was 
t)rought for a declaration that a certain 
person was the nest reversionary heir 
with regard to certain properties, and it 
was pleaded by his opponent that the 
‘Question was res judicata. The High 
Court held that such a suit was main' 
tainable, but the question was decided 
in a previous Probate proceeding and 
was, therefore, res judicata and dismissed 
the suit. On appeal to the Privy Council 
their Lordships held that a suit such as 
that was not maintainable under the 
provisions of S. 42 of tho Specific Eelief 
Act. But with regard to the question 
'Of res judicata the pronouncemont of 
their Lordships is very important. They 
'Pointed out that the question of res 
judicata was not a rule of technicality 
^but was based upon general principles of 
'law which must be given effect to for 
the purpose of giving finality to judicial 
idecisions. If that principle is given 
effect to there cannot be any doubt that 
the question now debated in this appeal 
is res judicata by reason of the decision 
'O: the Subordinate Judge of the 20tli 
. August 1912, in tho Probate proceedings. 

It is contended, however, on behalf 
•of the respondents that the Subordinate 
Judge was acting in the previous matter 
.as a Court of Special Jurisdiction, there¬ 
fore, the judgment delivered in that case 
cannot operate as res judicata in tho 
present case. This argument is based 
upon the decision of this Court in Lalit 
Mohan Das v. Badha Baman Saha (3). 
That case certainly supports the con* 
ticntion of the respondents, but the autho* 
hty of that case has been undermined 
by the decisions of the Privy Council and 
particularly the decision in the case of 
Bama Chandra Bao v. Bamachandra 
Bao (4). Their Lordships at page 137 of 
the Indian Appeals stated: 

How the prooeedings were commenced is a 
•matter that is nob material provided that they 
were iastituted in the manner that gave the 
Oourt juriediotion, for they ended in a decree 
made by the High Oonrt and appealable to this 
. Board. 

(2) [1016] 48 Oal. 691"38 I. 0. 014=43 I. A 

01(P. 0.), 

(3) [1911] 18 0. L. J. 547=101. 0. 484=15 
0. W. N. 1021. 

<4) A. I. R. 1992 P. C. 80=45 Mad. 820=49 
I. A. 129 (P. 0.). 


In the present case -it cannot be did- 
pubed that the Probate proceedings were 
tried in the Court of the Subordinate 
Judge who had jurisdiction to decide 
that matter. There was an appeal to 
this Court which affirmed the decision 
of the Subordinate Judge, and the matter 
might have been carried to a higher 
Court had the conditions satisfied the 
provisions of the Civil Procedure Code 
for its being carried to the Judicial 
Committee. The case reported in Dalii 
Mohan Das v. Badha Baman Saha (3) 
cannoj now, therefore, be treated as an 
authority which we are bound bo follow. 
The same may be said of another case on 
which the respondents rely, Arunmoyi 
Dasi v. Mohendra Nath Wadadar (5). 
In addition to the decisions of the Privy 
Council alreidy cited the following cases 
decided by their Lordships may also be 
referred to on the question of res judi¬ 
cata. Badar Bee v. Habib Merican 
Nooridin (6), G. H. Hook v. Adminis- 
tralor'Gencral of Bengal (7), Bam Kirpal 
V. Blip Kuari (8), Beni Bam v. Nanhn 
Mai (9), Bameshwar Singh v. liitendra 
Singh (10) and tho principles laid down 
in all these cases have been followed by 
the Full Bench decision of the Bombay 
High Court in Kalyanchand Lalchand v. 
Sitbai Dkan -sa (11) and Mating Hmat v. 
Ma Iltay (12). It appears from all these 
cases that the real principle is that if a 
matter has been fought out in a Court 
having jurisdiction to decide that matter, 
tho decision on that matter would 
operate as res judicata although the 
Courts might not be the same. But in 
the present case it is very difficult to say 
that tho Subordinate Judge was not 
acting as a civil Court in deciding the 
previous case. Under the provisions of 
tho Bengal. North-Western Provinces and 
Assam Civil Courts Act, S. 23, sub-S, 2 (d) 
the District Judge may in certain cir¬ 
cumstances transfer this class of cases to 
tho Subordinate Judge, and when the 

”(5) [1893] 20 Cal. 888. 

(6) [L900] A. C. 615=101 L. T. 101=78 L. J. 
P. 0. ICl. 

(7) A. I. R. 1921 P. C. 11=48 Cal. 499=48 
I. A. 187 (P. C.). 

(8) (1884] 6 All. 209=11 1. A. 37=4 8ar. 489 

(P. C.). 

(9) ri885] 7 All. 102=11 I. A. 181=4 Sar. 664 
(P. C.). 

(10) A. I. R. 1924 P. C. 202. 

(11) [1914] 38 Bom. 309=23 I. C. 325=16 
Bom. It. B. 5. 

(12) A. I. R. 1923 Raog. 257=1 Rang. 258, 
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Subordinate Judge is in seisin of a case 


of this class he does not cease to be a 
Subordinate Judge who exercises his 
ordinary jurisdiction. 

In my opinion, therefore, the previous 
decision of the Subordinate Judge of 
1912 on the question of the relationship 
of the Defendant No. 1 with reference 
to the parties to this suit should be 
held to operate as res judicata, as the 
issue was distinctly raised in the 
previous proceedings as to whether 
Dwijapada the son of Bhubaneswari was 
the sister’s son of Nistarini’s husbafid. 

It is, however, said that if it was res 
judicata, that would bar the suit of 
Plaintiffs Nos. 2 and 3, bet it does not 
debar the Plaintiff No. 1 who derived 
title from Jogesh the son of Banwari 
from raising the same question as Ban¬ 
wari was no party in the previous litiga¬ 
tion and that is what the Subordinate 
Judge has said in his judgment. The ap¬ 
pellants, however, point out that Ban¬ 
wari was a party as will appear from the 
decree of the High Court to which Gokul 
carried his appeal. It is argued on be¬ 
half of the appellants that if Banwari 
was no party to the suit either as appli¬ 
cant or as objector it is difficult to im¬ 
agine how he could have been made a 
party in the appeal in this Court whore 
he was described as one of the objectors. 
The decree of the High Court will be 
found at page 82 of the 2nd part of the 
paper-book. The point that the respon¬ 
dents raise is that you do not find the 
name of Banwari in the decree prepared 
by the trial Court. As there is nothing 
to show how Banwari was made a party 
in the appeal this matter seems to have 
been left in some obscurity. From the 
order of the Subordinate Judge in those 
proceedings (at page 50 of the paper-book, 
part II) it appears that there were two 
petitioners and nine objectors, which 
number does not appear in the decree. 
But at the same time we find that Ban¬ 
wari filed two petitions in the Probate 
case, one has been printed at page 40 in 
which he describes himself as the peti¬ 
tioner and bis brother Gokul as the oppo¬ 
site party, and there is another petition 
printed at page 42 in which the cause 
title has been given as Gokul petitioner 
and Banwari opposite party. 

Prom this it would appear that Ban¬ 
wari was the opposite party to the peti¬ 


tion presented by Gokul for Letters o6 
Administration. If that is so Banwari 
and his heirs would be as much bound 
by the decision in the previous case as- 
the heirs of Gokul. But assuming that 
Banwari was no party, it is quite clear 
that Banwari mever disputed the rela¬ 
tionship of Defendant No. 1 Nistarini as- 
claimed by him. There is a kabuliyat 
executed by Banwari in favour of Defen¬ 
dant No. 1 which is marked Ex. A (3) in 
January 1912, i. e., during the pendency 
of the proceedings for Letters of Adminis¬ 
tration. By that kabuliyat Banwari 
purported to take a lease of certain pro¬ 
perty from the Defendant No. 1 admitting 
the relationship as claimed by the Defen¬ 
dant No. 1. The Subordinate Judge- 
seems to have held that this admission' 
was made by Banwari for the purpose of 
defeating the claim of his brother Gekul 
because he was in dispute with his bro¬ 
ther. The Subordinate Judge further 
seems to hold that the kabuliyat was nofr 
a bona fide and valid transaction and the* 
recital in the lease cannot operate as an 
admission of the defendant’s right. The- 
kabuliyat was obtained by undue influ¬ 
ence and so forth. No evidence of undue- 
influence has been adduced in this case- 
and the Subordinate Judge does not give 
any sufficient reason why this admission 
by Banwari should not be taken as 
against him and his heir. 

The next thing that requires consider¬ 
ation in this case is whether the Subordi* 
nate Judge is right in holding upon the 
evidence that the plaintiffs hays suc¬ 
ceeded in proving their title. The Sub" 
ordinate Judge starts his decision with 
regard to that question by reference to 
the statements made by one Shyama 
Charan Nath who brought a suit in 1913 
against Defendant No. 1 for possession of 
these very properties. In that suit 
Shyama Oharan was defeated and because* 
Shyama Charan stated in that suit that 
the maternal grandfather of Defendant 
No. 1 was Kamdhan Dbar that statement 
seems to have been taken as evidenod- 
against the Defendant No. 1. In this- 
there cannot be any doubt that the Sub* 
ordinate Judge is clearly wrong, The- 
next two documents which the Subordi' 
nate Judge has taken into consideration- 
again are two genealogical tables filed by 
Gokul Sunflari and Nistarini in 1899 and 
in 1907. Two different persons applied 
for revocation of the Letters of Adminis- 
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traMon granfeed to feha ladies. In those 
proceedings those two ladies hied genea" 
logical tables in support of their petition 
that the applicants for revocation of Pro* 
bate were not entitled to come into pos* 
session of the properties under the terms 
of Will as the ladies had nearer heirs 
surviving. In those documents the name 
of Dwijapada as husband’s sisters son of 
Nistarini does not appear. In the peti¬ 
tion filed by those ladies they do not 
profess to give an exhaustive list of the 
heirs of Nistarini, but what they said 
was that they gave certain names as 
nearer heirs than the petitioners in those 
cases and they said that there were other 
heirs too. The omission of the name ef 
Dwijapada cannot be decisive of the 
(luestion of his not being related as he 
claims. The absence of his name may be 
explained in many ways. It maybe that 
the ladies thought that the husband's 
sister’s son was not an heir of stridhan 
property and they thought it was only 
necessary to give the names of Nistarini’s 
husband's agnates, or it might possibly be 
due to forgetfulness as Dwijapada was 
not a member of the family living in the 
village. The Subordinate Judge also 
relied upon certain rent decrees and pro¬ 
ceedings which do not appear to be at all 
relevant to this enquiry or evidence 
against the defendant. 

The next question is with regard to the 
oral evidence- The Subordinate Judge 
states in his judgment in more than one 
place that the decision of the Subordinate 
Judge in the Probate proceedings was 
based upon insufficient evidence. He 
seems to have been of opinion that Gokul 
was a very poor man and for that reason 
he was unable to cite any number of 
witnesses to prove that he was the near¬ 
est heir and not Dwijapada. The Sub* 
ordinate Judge also comments on the 
fact that Gokul stupidly pleaded in the 
previous proceedings that Dwijapada was 
a person who was not known to him and 
DO oonnezion with the family, and this 
plea enabled Dwijapada to establish the 
fact of his relationship with the family 
very easily. These are matters, however, 
which the Subordinate Judge ought not 
to have taken into consideration. If a 
man fighting a case fights it on false 
statements and does not call necessary 
evidence to support bis own statements, 
he cannot afterwards gain any advantage 
for those omissions of his. He must be 


considered to be as much bound by the 
decision as he would have been if he put 
forward a true case and called all thej 
evidence that was available. (Hi? 
Lordship then discussed the evidence 
and concluded.) It is difficult, no 
doubt, to prove the genealogy of persons 
who have died more than 50 years age, 
and the Defendant No. 1, therefore, pro¬ 
bably has not been able to give such 
satisfactory evidence as might have been 
expected. But Defendant No. 1 has been 
in possession of this property as the near¬ 
est heir of Nistarini for nearly 12 years. 
The burden on the plaintiffs must be 
very heavy to displace that title, and 
they have certainly not succeeded in 
doing it. 

On these grounds this appeal must b& 
allowed and the suit dismissed witn costf?- 
in both Courts. 

Panton, 3. —I agree. 

G.B. Appeal allowed. 
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Ghatterjea, Ag. C. J., and Duval, -X. 

Ray Satindra Nath Choudhury —De¬ 
fendant 2—Appellant. 

v. 

Ray Jatindra Nath Choudhury and 
others —Plaintiffs—Respondents. 

Appeals Nos. 151 and 152 of 1924, De¬ 
cided on 18th August 1925, from the 
Original Decrees of the Addl. Sub*J., 24 
Parganas, D/- 22nd May 1924. 

(a) Transfer of Property Act, S, 60—On« c/ 
tlu mortgagees cannot ordinarily enforce the 
mortgage for his share only except in a case of 
severance of his interest with mortgagor's con¬ 
sent. 

The mortgage debt is one and iDdivistble aad 
ordinarily one of the mortgagees cannot enforce 
the mortgage for his share of the debt except to 
a case where there is a severance with the consent 
of the mortgagor of the interest of the 
mortgagees. [P 426 0 2 ; P 427 C 1} 

^ (b) Transfer of Property Act, S. 63— 
Several joint mortgagees—Payment to one is not 
valid as against other mortgagees and does not 
operate as discharge as to all but operates as a 
discharge as to the share of the payee only . 

Where there are several joint mortgagees, pay¬ 
ment of the mortgage money by the mortgagor 
to one mortgagee only is not a good and valid 
payment as against the other mortgagee or mort¬ 
gagees and does not operate as a discharge 
as to all but discharge by one mortgagee as to 
the whole debt is valid'only as regarde his share 
of the debt. (Case Law fully considered). 

CP 429 C I, 2] 
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Mittcr, S. C. Mulcherji and Indu 
Ausan Mulcerji —for Appellant. 

Basah with Gopendra Nath Das —for 
y.espondents. 

Judgment. —These two appeals arise 
■ •ju of two suits upon mortgages. It ap- 
••'Cars that one Khagendra mortgaged the 
■astern part of the bouse (the property 
viortgaged) to tho plaintiff Jatindra and 
'.is brother Satindra for Rs. 20,000 on 
I he 7th January 1918. On the 30th 
''"eptember 1918 Surendra mortgaged the 
■Testern part to both Jatindra and 
^'afcindra for R®, 20 , 000 . 

On the 18th March 1921 there was a 
deed of partition between the two bro* 

^ hers and their mother. The material 
'/.orfcion so far as the present case is con* 
erned runs as follows : 

Whenever any money on account of ijmali 
<}oint) moneylending business or decree i be rea¬ 
lised, the same being at the same time divided 
•?:i two equal parts, the second pa^ty and third 
rarty (i, o., the two brothers) will get it in equal 
bares. 

On the 27th April 1922, both Surendra 
:;ad Khagendra sold the equity of 
•edemption in the boose to Satindra alone 
or Rs. 94,000 out of which Rs. 54,000 
■\as due on the mortgages, the balance 
Rs. 40,000 bsing paid in cash. On the 
2 3th May 1922 Satindra gave notice to 
atindra through a solicitor that he holds 
be sum of Rs. 54,000 on the joint ac¬ 
count of himself and Jatindra and that 
•^he same would be taken into account at 
V he time of the adjustment of accounts 
cf the joint estate. Jatindra did not 
■^ive any reply to the notice, but Jatindra 
mstituted these two suits on the 2 nd 
iune 1922 one against the mortgagor 
or recovery of Rs. 13,305, being the 
principal and interest, and the other 
^igainst the mortgagor Khagendra for re¬ 
covery of Rs. 13,962*8-0 (the principal 
end interest) duo to him in his moiety 
^hare, Satindra being made the Defen¬ 
dant No. 2 (pro forma) in each of the two 
mits. 

The defence of the mortgagor defen- 
iant in each suit inter alia was that the 
cvholo of the mortgage debt bad been paid 
ff andjihere was full discharge of the 
aortgage debt. The Defendant No. 2 also 
pleaded that the whole mortgage bond 
'“•od been fully paid off, that he was oom- 
■/•efeent to give a valid discharge in respect 
of the entire mortgage debt, that the deed 
cf partition had affirmed such right, that 
plaintiff bad realised the full 


amounts due from money-debtors of the 
joint estate, that the suit was not main¬ 
tainable in its present form and that the 
plaintiff could not recover anything from 
the Defendant No. 2'until there was an 
adjustment of accounts. There was a 
prayer for set-off of a sum of Rs. 36,500 
representing the half share of certain 
suras alleged to have been taken by the 
plaintiff from tho joint funds, bu^ the 
Defendant No. 2 having failed to pay 
Court-fee on tho amount claimed by way 
of set-off, the prayer was rejected. 

The Court below decreed the suit, and 
the Defendant No. 2 has appealed to this 
Court. 

The first question for consideration is 
whether the suit by the plaintff alone 
for recovery of his one-half share of the 
niortgage debt is maintainable. Reliance 
is placed upon the case of Suniti Bala 
Dehi V. Dhara Sundari (1), where it was 
held that upon a mortgage to two mort¬ 
gagees to secure two separate sums the 
whole mortgaged property being conveyed 
to the mortgagees as tenants in common 
and there being no covenant to repay to 
each separately, if one mortgagee desires 
re-payment, his co-mortgagee not con¬ 
senting to proceedings, his proper course 
is to sue for a mortgage decree in respect 
of the whole sum secured, joining his co- 
mortgagee as a defendant. We do not 
think that the above case has any 
bearing upon the present one. No doubt 
the mortgage debt is one and indivisible 
and ordinarily one of the mortgagees 
cannot enforce the mortgage for his share 
of the debt. But, as stated above, the 
Defendant No. 2 before the suit had in¬ 
formed the plaintiff through his solicitor 
that the entire mortgage debt had been 
realised by him from the mortgagors 
(whether that was a valid discharge in 
respect of the plaintiff’s share or not will 
be considered pres'&ntly), but the receipt 
of the debt certainly operated as a dis* 
charge of the share of the Defendant 
No. 2 and in the face of that admission 
of the Defendant No. 2, the plaintiff 
could not sue for the entire mortgage 
debt. The plaintiff in his plaint stated 
that 

If according to the decision of the Court it is 
considered proper that Court-fees shou1d,.be paid 
on the whole amount due to the plaintiff and 
the Defendant No. 2 on the basis of the mort- 
g age deed then the plaintiff reserves prayer for 

(1) [1920J 47 C.xl. 175=53 I. C. 131=46 1. A. 

272 (P. C.). 
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amending the plaint and paying the deficit 
Oourt-faes hereafter. 

The Defeodatit No. 2 did not raise any 
objeofcion on the ground that the suit 
could not be maintained for one-half of 
the mortgage debt nor was any issue on 
that speoifie point raised, In these cir¬ 
cumstances we do not think that the con¬ 
tention of the appellant in this Oourt, 
that the suit cannot be maintained for 
the plaintiff’s share of .the debt has any 
force. 

We may in this connexion refer to 
the case of Jauhari Singh v. Ganga, 
Sakai (2). In that case certain property 
was mortgaged by K to B and J. Then 
other property was mortgaged by G (K’s 
brother) also to B and J. Subsequently 
K and G made a usufructuary mortgage 
of both properties in favour of B alone 
ostensibly in lieu of the former 
mortgages and B purported to give the 
mortgagors a discharge of those mort¬ 
gages. The learned Judges.observed that 
B could no longer put forward any claim 
against the mortgagors and so far as his 
interests were concerned there had been 
a severance of interests of the mortgagees 
and this had been effected with the con¬ 
sent of the mortgagors. They held that 
although the mortgagors consented to 
, obtain a full discharge from B, the legal 
effect of that discharge was that it 
operated in respect of B’s own share 
only, so that in law the acts of the 
mortgagors and B amounted to a 
severance with'the consent of the mort¬ 
gagors of the interest of the mortgagees, 
and that in these circumstances, it was 
competent to J to sue the mortgagors for 
the recovery of his share in the mortgage 
debts in respect of the two earlier mort¬ 
gages. 

The next and the more important 
question is whether a payment to one of 
several mortgagees operate as a valid 
discharge of the whole debt. Reliance 
is placed on behalf of the appellant 
upon S. 38 of the Contract Acb.^Wallace 
V. Selsal (3) and certain decisions of the 
Indian Courts. 

Section 38 of the Contract Act provides 
that an offer to one of several joint 
promisees has the same legal consequences 
as an offer to all of them. That, however. 

' (2) C10W] 41 All. G8l=5rI.“C. 107=17 A. l! 
J. 781. 

13) [ISIOJ 7 M. &. W. 361=10 Ii. J. Bi. 18= 
8D. P. 0. 841=4 Jur. 1061. 


we think, deals with the questions of an 
unaccepted offer, and merely states that 
the same legal consequences will ensue 
on an offer made to one of several joint 
promisees as an offer to all of them. We 
agree with the observations made by 
White, C. J., in his dissentient judgment 
in the Full Bench case of A?mapuran- 
amma v. AJckaya (4): 

It (S. 38) provides in effect that all the joint 
promisees get the benefit of the legal consequen¬ 
ces, whatever those consequences may be, of an 
offer, or a tender to one of them. The section 
does not deal with the legal consequences of an 
accepted tender, or of an accepted offer of perfor¬ 
mance, but with The legal consequences where a 
tender or offer has been made and the tender or 
offer has not been accepted. No doubt the last 
paragraph of the section is general and is not 
restricted to an offer which has not been accep¬ 
ted, but apparently the legislature were not 
contemplating the legal consequences of an offer 
which had been accepted but the* legal conse¬ 
quences of an offer which has been refused. 1 
do not think we can infer from this enactment 
that the legislature intended to lay down by 
implication that the acceptance of payment by 
one of several promisees operated as a discharge 
of the claims of the others. 

The offer of a money debt does not 
operate to discharge the debt. S. 45 of 
the Act which deals with the right of 
joint promisees to performance lays down 
that the right to claim performance of a 
promisee by a person to two or more 
persons jointly rests, as between him and 
them, with them during their joint 
lives. 

In Wallace v. Kelsall (3) an action was 
brought by three plaintiffs for a joint 
demind ; the defendant pleaded an 
accord and satisfaction with one of the 
plaintiffs by a part payment in cash and 
a set-off of a debt due from that one to 
the defendant, and it was held that the 
plea was good. In the case of Steeds v. 
Steeds (5), however, to an action by two 
obligees of a common money bond the 
defendant pleaded accord and satisfac¬ 
tion by delivery of stock and goods to 
one of the plaintiffs. Wills, J„ observed 
(page 541) ; 

The reason why the defeuce is a good one at 
law is that the two creditors are treated as hav¬ 
ing a joint interest in the debt, with its inei- 
deot'of survivorship, and the satisfaction to one 
of the parties of a joint demand due to himself 
and others puts an end to the joint demand, and 

(1) ll913J 36 Mad. 544=(1913) M.W.N. 328^ 
19 I. C. 12=24 M. L. J. 333 (F. B.). 

(5) [1089) 22 Q. B. D. 537=58 L. J.Q.B. 302= 
87 \V. R. ?78=G0 h. T. 31ft. 
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he cannot afterwards, by joining the other 
parties with him as plaintlfis, recover the debt; 
nor can a right of action be supposed to exist 
which, if it existed, might survive to the very 
person who had already received full value ; 
Wallace v. Kelsall (3). 

In equity, however, it would appear as if the 
general rule with regard to money lent by two 
persons to a third was that they will prima facie 
be regarded as tenants in conmon, and not as 
joint tenants, both of the debt and of any 
security held for it; Petti v. Stywird (6), Blgden 
V. Valuer (7) cited in the notes to Lake v, 
Craddock (8). ‘ Though they take a joint secu¬ 
rity,’ says Lord Alvanley, M. R., ‘ each means 
to lend his own money and to take back his own,’ 
Morley v. Bird (9). Where a mortgage debt has 
been paid to one of the mortgagees accordingly, 
it was held that the land was not discharged, 
and that the concurrence of the other mortgagees 
was necessary to make a good title ; Matson v. 
Dennis (10). This is oa the ground that the debt 
is held by the two in common and not jointly, 
and the principle seems to us equally applicable 
whether the debt is secured by a mortgage or is 
merely the subject of a personal contract. The 
principal right of a mortgagee is to the money, the 
estate in the land is only an accessory to that 
right. It is obvious, however, that this proposi¬ 
tion cannot be put higher than a presumption 
capable of being rebutted. 

In Barber Maran v. Bamana Qoandan 

(11) the sum due upon a mortgage 
was paid to one of the two mortgagees 
and he gave acquittance without the 
knowledge of the other mortgagee who 
brought a suit upon the mortgage. It 
appeared that there was no fraud on the 
part of the mortgagors and that the 
mortgagee who received payment was 
the agent of the plaintifif on that behalf. 
The learned Judges held with reference 
to the provisions of S. 38 of the Contract 
Act, which were “ consistent with the 
common law case of Wallace v. Kelsall 
(3),’ that the mortgage has been dis¬ 
charged and that the plaintiff was not 
entitled to sue. The learned Judges did 
not follow Steeds v. Steeds (5), where it 
was held that the statement of defence 
(payment to one of the creditors satisfied 
the debt) was good only as regards the 
plaintiff who had been satisfied and as 
regards his share of the debt. But the 
authority of Wallace v. Kelsall (3) has 
been considerably shaken by the latter 
decision in ’Powell v. Brodhurst (12). In 

(6) Eq. Ca. Abr. 290. 

(7) 2 Ves. Son. 258. 

(8) [1732] 1 Whit. & Tudor. 5fch Ed. 208. 

(9) [1798] 3 Ves. C31. 

(10) [1864] 10 Jur. (N. S.) 461=12 W. R. 926= 

4 Oe. G. J. & S. 345=10 L. T. 391. 

11) [1897] 20 Mad. 461=7 M. L. J. 269. 

(12) [1901] 2 Oh. 160=70 L. J, Ch. 587=49 
W. R. 532=84 L. T. 620=17 T. L. R. 501. 


that case it was held that where mort¬ 
gagees have advanced money on a joint 
account, payment to one of them during 
the other’s lifetime, though a good dis¬ 
charge of the debt at law, only discharges 
the security to the extent of the payee’s 
beneficial interest (if any), even though 
the payee ultimately becomes the survi¬ 
vor in the joint account. 

So far as Indian Courts are concerned 
we have been referred to Barber 
Maran v. Bamana Goundan (11), where 
a payment to a joint mortgagee was held 
to operate as a discharge of the entire 
mortgage. The correctness of the deci¬ 
sion, however, was doubted in several 
cases in that Court: see Ahinsa Bibi v. 
Abdul Kadar Saheb (13), Veeraswamy v. 
Ibramsa Bowther (14), Bamaswamy v. 
Murniyan (15) and Sheik Ibrahim v. 
Bzma Aiyar (16). But in the case of 
Annapurnamma v. Akkaya (4), it was 
held by the Pull Bench of that Court* 
Sankaran Nair and Sadasiva Ayyar, JJ. 
(White, C. 'J., dissenting) that one of 
several -payees of a negotiable instru¬ 
ment can give a valid discharge of the 
entire debt without the concurrence of 
the other payees. White, G. J., in his 
dissentient judgment after dealing with 
S. 38 of the Contract Act (see passage 
quoted above ) observed 

If we are unable to find an answer to the ques¬ 
tion within the four corners of the Contract Act, 
we have'to look to the general law, and to see, 
whether the rule of law as laid down in Wallace 
V. Kelsall (3) applies or whether the rule or 
rather the presumption of equity on which 
Steeds v. Steeds (5) was decided is to prevail. I 
think the equitable presumption applies, and I 
do not think this presumption is negatived 
by the provisions of the Contract Act. 

The Allahabad High Court in Bhup 
Singh v. Zainul Ahdin (17) took a view 
similar to that taken in Barber Maran 
V, Bamana (ll). The learned Judges 
observed : 

According to the terms of the instrument of 
the 3rd May 1872, it is clear that the rights of 
the two obligees were joint and indivisible, and 
it cannot be denied that, in the absence of fraud 
had the obligers or either of them, paid the 
whole debt in cash t) either of the obligees, 
such payment would have satisfied the bond, 
and could have been successfully pleaded in 
a nswer to any suit brought upon it. 

(13) [1901] 25 Mad. 26. 

(U) [1909] 19 M. L. J. 221=1 I, C. 200=5 M* 
T. 209 

(15) [1910] 20’m. L. j. 709=5 I. C.*343={1910) 
M* W. N 550 

(16) [1911]’ 35 Mad. 635=21 M. L, J. 503=10 
I. C. 874=(igil) 1 M. W. N. 442. 

(17) [1886] 9 All. 205=(1886) A. W. N. 279. 
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In a later case in that Court, Jauhari 
Singh v. Ganga Sakai (2) refered to 
above, however, the Court held that the 
legal effect of a discharge by one of the 
mortgagees was that it operated only in 
respect of the share of the mortgagee 
^ho gave it. So far as this Court is 
concerned, it has -never followed the 
principle enunciated in Barber Maran 
•V. Ramana (11). In Sarihar Perskad 
V. Bkoli Perskad (18) ( a case of 

tort), it was pointed out that when a 
<ilaim is on a money bond to two or 
more obligees, the presumption at equity 
is that the obligees are tenants in com* 
mon, and not joint tenants of the debt, 
with the consequence that the discharge 
by one obligee cannot be set up as a de¬ 
fence as against the other obligee suing for 
his share of the debt. In the case of Hos’ 
sainara Begam v. Rahimannessa Begam 
(19) the learned Judges observed that 

paymeat to one of two joint mortgagees does 
not necessarily operate as a discharge of the 
debt in so far as the other mortgagee is con- 
cerned. Equity presumes that several persons 
together making an advance upon the security 
of a mortgage have separate interests in the 
money and accordingly withholds relief from 
the mortgagor when .in disregard of the terms 
of the proviso for redemption be has made 
a payment to one mortgagee and not to both 
Matron V. Dennis (10). Vickers v. Cowell (20), 
Smith V. Sibthorpe (21) and Powell v. Brodhursi 
(12), which must be taken to have considerably 
shaken the authority of Wallcue v, Eelsail (3). 
In the case before us we must apply the doctrine 
stated by Wills. J., in Steeds v. Steeds (5) citing 
trom Lord Alvanley, M. R., in Motley v. Bird 
(9;, that although the mortgagees take a joint 
security each means to lend his own money and 
to take back his own. There is nothing to indi* 
cate that the intention of the parties was that 
each of the persons, in whose favour the moit* 
gage obligation was created-was a creditor for 
the whole. Consequently, it cannot be presumed 
that the paymeat to one would liberate the 
debtor against all the creditors ; on the other 
hand the presumption is that eaoh was a ere* 
ditor for his own share and could not give a dis¬ 
charge for the whole obligation ; Sltaram v. 
Shirdhar (22) and- Tamman Singh y. Lachhmtn 
Kunwari (28). On principle as well as on 
authority, therefore, we must hold that in the 
ease before ns the appointment of one of the 
mortgagees as administrator to the estate of the 
mortgagor did not extinguish the right of action 
of the mortgagee other than the one who was 
so appointed administrator and had assets in 

(18) [1907) 6 0. L. J. 883. 

(19) [1910] 88 Oal. 342=8 I. 0. 837=18 0. L. 
J. 8. 

(20) [1889] 1 Beav. 529=3 Jar. 864. 

m) [1887] 84 Oh. D. 782=66 h, J. Ob. 693= 
86 W, B. 646=56 L. T. 662. 

(22) [1908] 27 Bom. 292=6 Bom. L. B. 91. 

(28) [1904] 26 All. 818. 


his hands sufficient to satisfy his share of the 
mortgage debt. 

Following the above decision it was 
held in Umes Chandra v. Dinabandku 
(24) that a payment made by a mort¬ 
gagor to one of two joint mortgagees is 
not a good payment as against the other 
mortgagee. The learned Judges declined 
to follow the contrary opinion in Barber 
V. Ramana (11) adopted by the majority 
of the Judges in Annapurnamma v. 
Akkaya (4) and observed that the dissent 
by White, C, J., enunciated the contract 
rule on the subject. Lastly, in the case 
of Shaikh Hakim v. Adwaita Chandra 


Das Dalai (25), it was held that payment 
to one of several joint creditors does not 
necessarily operate as a discharge of the 
debt in so far as the other creditors are 
concerned, and that in the absence of 
any evidence or circumstances which 
would justify a contrary inference, it 
will be presumed notwithstanding the 
form of the obligation that a debt due 
to a member of joint creditors is due to 
them in severalty. 

A similar view has been taken in the 
Patna High Court ( see Syed Abbas AH 
v. Misri Lai (26) and Banamali Satpaihi 
Y. Talna Ramhari Patra (27), a case of 
one of the heirs of a mortgagee ), though 
a contrary view was taken in the earlier 
case of Purbhu Ram v. Jhalu Kuer (28). 
In the Bombay High Court also the cor¬ 
rectness of the decision in Barber v. 
Ramanna (11) was doubted ; see Sitaravi 
V. Shridhar (23), a case of several heirs 
of a mortgagee. In Shrinivasdas v. 
Meherbai *(29) the question was whe¬ 
ther a vendor bad made out “ a market¬ 
able title free from all reasonable 
doubts ’’ which he had contracted 
to do by a written agreement, dated 
18th October 1913, to sell certain 
land in Bombay. There had been 
a mortgage effected on the property on 
26fch April 1892 in favour of his joint 
mortgagees by an agreement of charge 
duly registered, and the deposit of the 
title deeds of the property with the mort¬ 
gagees. To deduce a good title it became 
necessary to prove that the mortgage 


(24) 

(26) 

(26) 


:i913] 21 C. L. J. 670=29 I. C. 966. 


1918] 22 C. W. N. 1021=49 I. C. 63. 

1920] 5 Pat. L. J. 376=56 I. C. 403. 

(27) tl920] 5 Pat. L. J. 161=55 I. C. 841= 1 
Pat. L. W. 102. 

(28) [1917] 2 Pat. L. J. 520=(1917) P. H. 0. C. 
268=42 I. C. 408=4 Pat. L. W. 67. 

(29) [1916] 41 Bom. 300=39 I, C. 627=44 I. A, 
36 (P. 0.). 
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had been discharged. As proof of fchafc 
facfc fche vendor produced a certified copy 
of a release, dated 30th September 1902, 
which had been executed by only one of 
the joint mortgagees but which recited 
the death of the other mortgagee, the 
facts that his co'mortgagor was his sole 
heir and the redemption of the property 
from the equitable charge created by the 
agreement of 26bh April 1892, it was 
held (reversing the decisions of the 
Courts in India} that the recitals in the 
release were not evidence against the 
joint mortgagee and that the title con¬ 
tended for had not been deduced. It is 
to be noticed that if release by one of the 
mortgagees operated as a valid discharge 
it would not be necessary to go into the 
question whether the release was evidence 
against the other mortgagee. 

The weight of authority in the Indian 
Courts is against the appellant. 

It is contended, iiowever, that what* 
ever view the subsequent English deci* 
sions might have taken, the Indian Con¬ 
tract Act in enacting S. 38 adopted the 
view taken in Wallace v. Kelsall (3). 

But as pointed out by White, 0. J., that 

section does not deal with the case of 
discharge of a debt and unless the section 
compels us to adopt the view contended 
for by the appellant, we think we should 
follow the equitable rule stated by Wills, 
Jm in Steeds v. Steeds (5) citing from 
Lord Alvenley, M. R., Morley v. Bird (9) 
that although the mortgagees take a joint 
security, each means to lend his own 
money and to take back his own. 

The mortgage bond (in the original) 
makes it quite clear that the money was 
borrowed from both and the mortgagors 
agreed to pay both of them. The learned 
Subordinate Judge finds that the plea of 
payment in good faith cannot be enter¬ 
tained. He points out that the mort¬ 
gagors could not but have been fully 
aware of the great tension of feeling 
between the plaintiff and the Defendant 
No. 2 at the time when they executed 
the kobala in favour of the latter, that in 
the kobala itself there are recitals clearly 
indicating that the mortgagors were fully 
aware of the severance of interest bet¬ 
ween the two brothers and it was at their 
own peril that they made payment of the 
mortgage debt to the Defendant No. 2 
alone without any reference to the 
plaintiff. There was a stipulation that 
If the mortgagors were in future made 
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liable, the Defendant No. 2 would- be 
liable to compensate them. The mort¬ 
gage bonds were not produced. In all 
these circumstances, we think that no 
question of payment in good faith can 
arise even if it is material. 

It is contended that whatever the ori¬ 
ginal intention might have been at the 
time the mortgage deed was executed, 
each of the brothers was authorized to 
realize debts from debtors under the deed 
of partition. The 8th paragraph which 
deals with the money-lending business 
runs as follows: 

duplicate list being prepared of the 
ijmali (joint).moaey*leading business and decrees 
excluding the personal money-lending trans- 

parties, in the month of Ohaitra 
1327 B. S., one shall be kept with the second 
party and the other with the third party, the 
ijmali (joint) deeds relating to the ijmali (joint) 
money-lending businesses shall be kept in an 
ijmah (joint) safe in the custody of twoamlas 
(omcers), one authorised,by the second party and 
another authorised by the third party; and the 
safe being kept under duplicate keys, one of the 
keys will be entrusted with the second party’s 
authorised amla (officer) and the other key with 
the third party’s authorised amla (officer). 
Whenever any money on account of ijmali 
(joint) money-lending business or decree bo 
realised, the same being at the same tims divided 
in two equal part?, the second rparty and third 
party will get it in equal shares. 

We do nob see any indication in 
the deed of partition of any authority to 
either brother to realise debts separately. 

Duplicate lists were to be prepared 
of the joint money-lending business, one 
being kept with ea(5h brother the joint 
deeds relating to the joint money-lending 
business to be kept in the custody of two 
amlas (oflBeers), one authorised by each 
brother, under duplicate keys one to be 
kept with the officer of each brother. 
These provisions are inconsistent with 
the idea of each brother being authorised 
to realise debts without reference to the 
other. And lastly the provision that r 

. whenever any money on account of the joint 
money-lending business or decree be realised, 
the same being at the same time divided in two 
equal parts, the two brothers would get it in 
equal shares, 

contemplates realisation of debts jointly 
by the two brothers, as the money is to 
be divided forthwith. 

Having regard to the provisions of the 
mortgage bond and the deed of partition 
we think that there is nothing to indioato 
that it was intended that each of the 
mortgagees was a creditor for the whole. 
It cannot, therefore, he presumed that the 
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payment to one would liberate the debtor 
against all the creditors; on the other 
hand, the presamption is that each was 
a creditor for his own share and could 
not give a discharge for the whole obli¬ 
gation. 

Lastly, it is contended that the plain¬ 
tiff has realised some moneys due to the 
two brothers jointly, and the defendant 
claimed a set-off of Bs. 36,500. But he 
failed to pay the Court-fee upon the set¬ 
off claimed and no issue was accordingly 
raised upon the point. Any amount 
however, which might have been realised 
by the Defendant No. 2 would be taken 
into account at the time of adjustment of 
accounts between the two brothers. But 
there is no reason why the plaintiff 
should be driv.en to a suit for adjustment 
of accounts when ho is entitled to his 
share of the mortgage debt. 

For all these reasons we think that the 
decision of the Court below is right, and 
these appeals must be dismissed with 
costs. The time for redemption is ex¬ 
tended by three months from to-day. 

B.D. Appeal dismissed. 
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MuKERjt and Graham, JJ. 

Khetra Mohan S'lha Sardar and others 
—Appellants. 

V. 

Akhil Chandra Das Dhoiomik and 
others —Respondents. 

Appeal No. 120 of 1925, Decided on 
2nd December 1926, from a decree of 
the Offg. Sub'J., Ist Court, Tippevah, 
D/- 20fch May 1924. 

Bengal Tenancy Act, 8. 119 {2)~Decislon 
under, does not decide finally substantial rights 
of parties—Incidental decision on question of 
UiU does not operate as res judicata—Civil 
P. C., S. 11. 

8ub-B. (8) of 8. 119 conteinplabe^t a buU which 
oulminatCB not in a deorea but iu an order of a 
limited kind, an order reetrainiug payment out 
of the moDoy, and it is therefore au order not 
ftoally deolHive of the flubstantial rights of the 
parties but providing a maohinary for thp pur* 
pOB0 of oarrying out the aohezne whereby it is 
sought to relieve a tenant from haraasment. If 
in a suit ol this sort the Court incidentally goes 
Into the question ol title in order to determine 
a question but the deolsioa does not operate as 
BN iudioata in subsequent suit on the qneation 

£P 182 01. 2] 

Chandra Sekhar Sen —for Appellant. 
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Mukerjl, J. —The first party defen¬ 
dants are the appellants in this appeal. 

The appeal arises out of a suit which 
purports to have been instituted as one 
under S. 149, sub-S. (3) 'of the Bengal 
Tenancy Act. A suit was instituted by 
the appellants, the first party defendant- 
against the second party defendant.- 
for recovery of arrears of rent. The lat¬ 
ter denied relationship of landlord anc. 
tenant in that suit and contended tha:; 
the money payable by them was payable 
not to the first party defendants but to 
a third party, namely, the plaintiffs, and 
they deposited the money under the pro¬ 
vision of S. 149, sub-S. (1) of the Bengal 
Tenancy Act. Notice of such deposiir 
was served upon the plaintiffs and tha 
latter then instituted the present suit; 
out of which this appeal ha’’ arisen. 

The suit has been decreed by both the 
Courts below and the substantial ground 
upon which the dscisions of the said 
Courts have been challenged before us is- 
that if the suit be treated as one under 
S. 149, sub"S. (3) ofjthe Bengal Tenancy 
Act the reliefs asked for in the plaint in 
the suit as well as those granted by the 
Court below to the plaintiffs therein go 
far beyond the scope of the said suit and 
if the suit is treated as one for declaration 
of title of land then the subject-matter 
of the suit exceeds the pecuniary juris¬ 
diction of the Court by which it was 
tried. The suit is under S. 149, sub'S. (3) 
of the Bengal Tenancy Act and the cir¬ 
cumstances under which the suit wa> 
instituted are also circumstances which 
contemplated under that sub-section. 

The reliefs sought for in the plaint 
were a declaration of title to Rs. 28-1-0 
which was in deposit in Court in favour 
of the plaintiffs, a declaration that the 
first party defendants were not entitled 
to the said amount, an order that the 
said amount should not be paid out to 
the first party defendants and a direction 
that if the first party defendants had 
withdrawn the said amount then a dec¬ 
ree might be passed in favour of the 
plaintiffs for recovery of the same from 
them. The reliefs that were granted by 
the Court of first instance and were 
confirmed by the lower appellate Court 
are substantially those that were claimed 
in the suit. Having regard to the pray¬ 
ers in the plaint and the decree that has 
been passed in favour of the plaintiffs 
it is quite clear that the reliefs go far 
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beyond the scope of a suit which legiti¬ 
mately falls within the purview of Sub¬ 
'S. (3) of S. 149 of the Bengal Tenancy 
Act. As has been pointed out by this 
Court in the case of Tirthabasi Singh 
Rai V. Pania Ghandra Nag .(1), Sab-S. 
(3) contemplates a suit which culminates 
not in a decree but in an order of a limi¬ 
ted kind, an order restraining payment 
oat of the money and it is, therefore, an 
order not finally decisive of the substan¬ 
tial rights of the parties but providing a 
machinery for the purpose of carrying 
out of the scheme whereby it is sought 
•to relieve a tenant from harassment. 

The Courts below have proceeded on 
the view that the suit was one which fell 
legitimately within the purview of this 
■sub-section. The appellants, in my opi¬ 
nion, are perfectly right in the conten¬ 
tion which they put forward that the 
view which the Courts below have taken 
of this matter is erroneous. The question 
then is whether we should set aside the 
decree which has been passed in this suit 
and order a fresh trial thereof. From a 
perusal of the allegations contained in 
the plaint, the prayers which the plain¬ 
tiffs sought for therein and the reliefs 
that have been granted to them it is 
■clear to my mind that the suit may very 
well be regarded as one for declaration 
of title to Rs. 28-1-0 and for certain con- 
^^equential reliefs. It does not necessarily 
uaean that the suit was for declaration^ 
of title to the land in respect of which 
the money was deposited in Court. If it 
was a suit for declaration of title to the 
land itself it would certainly not have 
been within the jurisdiction of the Court 
3n which it was instituted. But if as I 
have said, the suit is regarded as one for 
declaration of title to the money and for 
consequential reliefs, and, in my opinion 
it may be properly regarded as such, the 
reliefs which the plaintiffs have obtain- 
^3d therein are pertinent to the allega¬ 
tions that were made in the suit. There 
was no want of jurisdiction in the Courts 
as far as I have been able to see, in 
having treated the suit as one of the 
nature referred to above and the decree 
passed therein need not, therefore, be 
touched. 

An objection has been raised on behalf 
■of the appellants to the effect that if it 
is regarded as a suit for declaration of 

16 0. w. N. 558=14 I. 0 . 230=15 
O. L. J, 501. 


title bo the menoy the observations'and 
findings at which the Courts below have 
arrived may in any future proceeding 
that may arise between the parties be 
regarded as having finally determined 
the question of title to the land as bet¬ 
ween the parties. This objection is a 
grave one and needs serious conside¬ 
ration. I have, therefore, carefully exa¬ 
mined the findings at which the learned ' 
Subordinate Judge Ifts arrived and I am 
clearly of opinion that although the 
learned Subordinate Judge incidentally 
went into the question of title as regards 
the land he has made it clear in his 
judgment that he was nob deciding any 
question of title to the land itself and 
he has expressly stated in several pas¬ 
sages in his judgment that the suit was 
not one for declaration of title to the 
land and towards the end of his judg¬ 
ment he has also said that the declara¬ 
tion with regard to the money was made 
by him on a determination of the ques¬ 
tion as to who was in possession of the 
land by receiving rent from the second 
party defendants. The findings and 
observations in the judgment of the 
learned Subordinate Judge, therefore, can¬ 
not by any stretch of imagination operate 
as res judicata on the question of title as 
between the parties in any future liti¬ 
gation. 

The appeal, therefore, in my opinion, 
fails and must be dismissed. There is 
no appearance on behalf of the respon¬ 
dents and there will be no order as to 
costs. , 

Graham, J. —I agree. 

Appeal dismissed. 
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{Full Bench) 

0. C. Ghose, Buckland, Suhrawardy 
Panton, and Mukerji, JJ. 
King'Emperor 

V. 

Rajah Probhat Chandra Baruah 
Pull Bench Reference No. 1 of 1926, 
Decided 14th March 1927, made by the 
Cammissioner of Income Tax, Assam, in 
Refenence No, 1 of 1926. 

(a) Bengal Permanent Settlement Begulaiton 
(1 of 1793) —Estates were not relieved from 
cUdlng subsequent necessities of the OovemmeiU 
nor are they exempt from general tax like in¬ 
come tax—Income Tax Act (1922) S. 9. 

C. C. Ohose^ J.—Buckland and Panton, JJ. 
concurring. The clear purport of the deolaration 
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nUbdeln Begnlaiion I of 1793 is that the le^assess' 
aoaiof the estates dealt with therein was for ever 
hfiiTed. In other words the land assessment 
'then formed was to be considered the permanent 
and unalterable revenue of the territorial posses- 
elotts of the Bast India Company in Bengal so 
•that no discretion might be exercised by the 
<Gompany*a servants in any case of introducing 
alteration whatsoever. The Regulation of 1793 
wai so framed as to operate as an ample and 
oomplete gaarantae that no resettlement of the 
astates referred to therein should ever take 
effeot. But no gnarantee was ever given that 
the proprietors of those estates should never, 
at any time, be called upon to aid in the relief 
of the future necessities of the Government of 
the land and there was no promise or engage* 
meat of any description whatsoever by which 
the Government of the day surrendered their 
right to levy a ‘general’ tax npon incomes of all 
persons irrespective of the fact whether they 
are zemindars with whom ithe Permanent 
Settlement was concluded or not. A ‘general’ 
tax is no donbt a poblio demand but it is one 
which is levied upon a wholly different principle 
and in respect of a wholly different kind of 
liability ; such a‘publie demand’ is no doubt a 
demand made upon zemindars with whom the 
Permanent Settlement was oonsluded, but it is 
made npon them in company with other classes 
of the community and with no exclusive re* 
ferenoe to the source from which their incomes 
are derived. [P 440 C 2; P 441 C 1 2J 

Hukerji, Jand Suhratoardy, J, concurring— 
The public aesessmeat could be augmented in 
any way, so long as the method adopted did not 
mean^o take away a portion of this income or 
profits qua such income or profits. Although 
by the permanent settlement right to taxation 
generally was not given up the .income or pro¬ 
fits derivable from the lands was not to be 
taxed as such. Whether a portion is buken as 
revenue and another under ths held of .Income 
tax, both are demands of the State, and when in 
assessing the revenue, a guarantee was given of 
its fixity and a declaration was made that the 
balance will not be altered at any time, fo 
impose a further tax on the income or profits, 
does away with that fixity and altera that 
which was gnarantesd to be unalterable. The 
object of the Battlement in exempting from 
further harden income which has already paid 
toll to the State in the'shape of land revenue 
was primarily to porotact and improve agricul- 
turCy as that then was the chief source of in¬ 
come. and the exemption of agricultural income 
fffom the operation of the Income-tax Act 
perhaps indicates a continuity of policy on the 
part of the legislature in that respect. The 
words of the Settlement, however, are clear 
enough as indicating an iotenlion to leave un¬ 
touched for all times to come the surplus that 
the landholder will be able to derive as Income 
or profits from the lands of bis estate. 

[P 461 01 2; P 468 0 1] 

(6) Tax Act <1923), 8. Q—indmu 

jrcm projiti cj land U {Qho%$^ J.) 

II li abandftQtly clear that the LegisUture 
haa deliberately Id eluded iBoome from pro- 
fits of land wherever aitnato, be the area pecma- 
mallyecltled or non-permanently eettM, ae 
bidng iMeieabb tp income-tax. CP 442 o 2] 

937 0/56 ft 56 


^ ❖ (e) Interpretation of Statutes—Generat 
and special—Subsequent general statute may 
not repeal a prior special Act—Subsequent Act 
making no reference to 'earlier—Two should be 
construed together—Each shotUd be construed 
according to its own terms. (Qhose, J.) 

Where two Acts are inconsistent or repugnant, 
the latest expression of the will of the Legis¬ 
lature must prevail, provided the Court is satis¬ 
fied that the repeal of the prior 'enactment must 
flow from necessary implication. From this 
rule, it follows that if one statute 'enacts some¬ 
thing in general terms, and afterwards 'another 
statute is passed on the same subject, the sub¬ 
sequent statute will usually be considered as 
repealing by implication the former statute. 
In certain cases again special Acts have been 
held impliedly to repeal a prior general Act. 
But in each case it depends on the particular 
terms of the statute in question. Again prior 
statutes are not to be held to be repealed by 
implication by subsequent statute if the two 
are repugnant in oases where the prior enact¬ 
ment is special and the subsequent enactment 
is general but the guiding rule is that eaoP 
enactment must be construed according to its 
ow^ subject matter and its own terms. A 
general statute may repeal a particular statute 
if the subject matter of two legislations is one 
and the same. But where the Legislature 
passes a later Act without reference to an 
earlier Act and that earlier Act is one which 
has been in force for a long time and is there¬ 
fore well known the two Acts should be con¬ 
strued consistently if it is possible to do so. 

CP 443 C 1 2J 

id) Income-tax Act (10-22)—Bengal Permanent 
Settlement Regulation (1 of 1793)—Ttoo deal 
wlthdiffercnt subjects. {C.C, Qhose, J.^Duck- 
tandf and Panton, JJconcurring). 

The subject matter of the two legislations 
Bengal Regulation (I of 1793) and Income Tax 
Act are dillerent ; the later statute is on a 
subject which is financially and economically 
different from that dealt with in the statute of 

1793 ; one deals with revenue assessed on lands 

the other is a tax on profits. [p 443 c 2] 

(Mukerjt, J.. and Suhrawardy, J., concurring) 
—It may not perhaps bo right as a matter or 
method of construction in order to constcuto the 
Income-Tax Act (11 of 1922) to pu-t it side by 
side with Regulation 1 of 1793 without taking 
into account the events that have h<avo bappoimd 
during and the changes that have bjon wrought 
by the long years that separate the two enact¬ 
ments. If the Income Tax was sought to be 
levied upon Permanent Settlement zemindars 
while Regulation 1 of 1793 was yet iu sight it 
would perhaps have been understood as having 
taken away from the fixity of the State demand 
and altered the income and profits the unalter¬ 
able character of which the Regulation had 
assured. The two enactments are not necessarily 
incoDsirtent or repugnant to each -other and the 
Permanent Settlement Regulation 1 of 1793 
may very well stand as an exceptional proviso 
ander the Income Tax Act 11 of 1922. 

[P 458 0 1; P 466 0 2) 

sf? (e) Income-tax Act (1922) 8. 9—Income 
from land even In permanently settled estates 
U assessable, subfeet to exemptions in , Income* 
tax Act—Bengal Permanent Settlement Regula* 
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tion (1 o/ 1793) :53 Cftl.:524=A. I. R.-1926 
Cal. 819=95 I.C. 539, overruled. 

C. C. GhosCy J. — Buclcland and Panton, JJ., 
concurring. —Income from land subject to the 
exemption in the Income Tax Act is liable 
to be assessed to Inconu-Tax ami therefore even 
having regard to the terms of the Permanent 
Settlement Regulation, income derived from 
land such as Jalkar, ground rent for potteries 
and brickfields, fees for tying boats, storing 
crops and cart stands yearly nazir and uazar on 
petitions, ground rent in Bazar and stall fees 
in permanently settled estates subject to the 
exemption provided by the legislature is li.able 
to assessment to-Iucoms tax. Mukerjl and 
Suhawardy,JJcontra. A. I. R. 1924 Cal. C68, 
affirmed : 53 Cal. 524=A. I. R. 1926 Cat. 

819=^95 I. C. 539, overruled. 

[P 433 C 2,P 446 C 2) 

{j) Bengal Permanent Settlement Regulation 
fl793)— Effect (Mulcerji and Suhrawardy, JJ., 
concurring). 

The effect of the permanent settlement ^vas 
that the Government limited its own demand 
j^on the zemindar in so far as that demand 
related to the income that was derivable from 
the land. [P 450 C 2] 

(p) Income Tat Act, 1922 — Consfrwcf4»n 
{Mulcerji, J.), 

The Income-Tax Act like other statutes must 
be read according to the ordinary and natural 
construction of the words with only such aid as 
is afforded from within the four corners of the 
Statute itself read as a whole. , [P 457 C 1, 2] 

B. C. Miller and Sitrendra Nath Guha 
—for the Crown. 

N. N. Sirkar and Jatindra Mohan 
Chowdhury—~io\' Assessee. 

Order of Reference 

Sanderson, C. J.— This is a letter of 
reference from the Conamissioner of 
Income-tax, Assam, dated the 12th of 
March 192G, and the following questions 
are referred for the decision of the High 
Court under S. 66 (2) of the Indian 
Income-Tax Act of 1922 (1) '* Whether 
the following sources of income are agri¬ 
cultural and therefore exempted from 
assessment to income-tax under S. 4 (3) 
(viii) of the Act." Then there are set 
out ten items. 

The learned vakil, who appeared for 
the assessee, stated that he did not 
intend to argue that the income from 
any of the items could be said to bo 
agricultural except items (v), (vii) and 
(viii) namely fees received from land 
used for storing purchases of crops 
(paiali) Punyaha Nazar or Nazar 
paid by tenants of agricultural holdings 
at the beginning of the zemindari year " 
and Nazar, for petitions presented to 

the zemindar, dealing with questions of 
succession, settlement and partition." 

•Lhe second question is as follows : 


" Whether income derived from such of 
the above sources as were not taken into 
consideration at the time of fixing the 
jama at the Permanent Settlement is 
assessable for income-tax purposes " and 
the third question is : “ Whether hav¬ 

ing regard to the terms of the Permanent 
Settlement Kegulation income derived 
from the above sources in permanently 
settled estates is liable to assessment to 
income-tax.” 

It appears that the point which is 
raised in the third question was 
considered by a Division Court consist¬ 
ing of my learned brother Mr^ 
Justice Rankin and Mr. Justice Page 
in the case of Emperor v. Prohhat 
Chandra Barua (1). My learned brother 
Mr. Justice Rapkin decided that incomo 
derived from fisheries and from sthaljat 
(i. e., land used for stacking timber) isinot 
“ agricultural income or income derived 
from land which is used for agricultural 
purposes within the meaning of Ss. 2 
and 4 of the Income-Tax Act," and that 
“ such income is liable to income tax 
notwitbstandiug the Permanent Settle¬ 
ment Regulations of 1793." My learned 
brother Mr. Justice Page did not agree 
with him in that judgment and the 
result was, asstated by the learned Judges 
in their judgment of the 8th of January 
1924, that Cl. 36 of the Letters Patent 
applied to that matter and that conse¬ 
quently the judgment of my learned 
brother Mr. Justice Rankin, who was the 
Senior Judge, prevailed. 

It has been agreed by the learned 
vakils, who appeared in this case for the 
respective parties, that the judgment of 
my learned brother Mr. Justice Rankin 
must be regarded as the judgment of a 
Division Court. I agree with the opinion. 

which was expressed by the learned 
vakils. 

The point which is involved in the 
abovemeutioned question arose in an¬ 
other case which is entitled King 
Emperor v. Indu Bhusan Sarkar (2). 

My learned brothers Mr. Justice Cum¬ 
ing and Mr. Justice Page in that case 
decided that 

_ where income from fisheries lying with- 
^shite was included in the assets upon 
which land revenue was assessed under the 
Permanent Settlement Regulation (1 of 1793). 
incomes from such fisheries are not further 
liable to assessment under the Income-Tax Act. 

(1) A. I. R. 1924 Oal. 668=61 Oal. 604. 

(2) A. I. R. 1926 Oal. 819=68 Oal. 624. 
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,4 It i& clear t/haf; that decision was con¬ 
trary to the decision of my learned 
brother Mr. Justice Rankin in the case, 
to which I have referred. 

The result is that there are conflicting 
decisions of two Division Courts with 
regard to the point which is raised in the 
third question and it would be impossi¬ 
ble for this Court to agree with both 
of them, and this Court would be com¬ 
pelled to differ from one of these Divi¬ 
sion Courts upon a point of law. 

The result is that, in my judgment, 
this Court is oompalled to refer the 
question for the decision of a Pull 
Bench. 

The rule, which refers to this matter, 
is R. 1 of Chap. 7 of the rules of the 
Appellate Side and is as follows : 


Wheneyer one Division Court shall difier from 
any other Dlvisioa Court upon a point of law 
or usage having the force of law, the case shall 
be referred for decision by a Fall Banch. 

Both the learned vakils are of opinion 
that this case should be referred to a 
Full Bench and I agree with that 
opinion. 

Therefore, one question, which we 
refer to the Full Bench, is that which is 
contained in the third question submit¬ 
ted by the Commissioner of Income-Tax. 

It remains to be considered whether 
the point involved in the second ques¬ 
tion also, should be referred to a Full 
Bench. 

1 am of opinion that it should be. The 
point involved in the second question, 
is clearly covered by my learned brother 
Mr. Justice Rankin’s judgment and al¬ 
though the decision of my learned 
brothers Mr. Justice Cuming and Mr. 
Justice Page was with reference to 
income, which was included in the 
assets upon which land revenue was 
assessed under the Permanent Settle¬ 
ment Regulation, the judgment, in my 
opinion, is wide enough to include the 
point which is involved in the second 
question in this case. The principle, on 
which the decision was given, was in 
direct oontradiotioo to the conclusion at 
which my learned brother Mr. Justice 
Rankin arrived in the abovementioned 

7 The result is that, in my opinion, both 
questions Hand III should be r.efer- 
ir^decision of the Full Bench. ^ 

iny opinion, it wonld not be reason- 
tbis Court to embark at the 




present moment upon a consideration of 
the items in the first question, to which 
the learned vakil for the assesses referred, 
namely items (v), (vii) and (viii) because 
it must be obvious that, if the points 
arising in questions II and III are 
decided by the Full Bencb in one way, 
the matters arising in respect of question 
I will not require consideration. 

Rankin, J. —I agree. 

Opinion 

C. C. Ghose, J. —On the 12th March 
1926 the Commissioner of Income-Tax, 
Assam, referred to this Court for decision 
undevS. 66 (2) of the Indian Income-Tax 
Act of 1922, the following questions : 

I. Whether the following sources of 
income are agricultural and therefore 
exempted from assessment to income-tax 
under S. 4 (3) (viii) of the Act. 

(i) Jalkar or rents received from 
fisheries. 

(ii) Ground-rent from land used for 
potteries. 

(iii) Ground rent from land used as 
brick-fields. 

(iv) Pees received from the tying up 
of boats against the assessee’s land. 

(v) Fees received from land used for 
storing purchase of crops (paiali). 

(vi) Fees received from cart stands. 

(vii) Funyaha nazar or nazar paid by 
tidnants of agricultural holdings at the 
beginning of the zemindari year. 

(viii) Nazar for petitions presented to 
the zemindar dealing with questions of 
succession, settlement and partition. 

(ix) Ground-rent for permanent shops 
at bats and bazars. 

(x) Stall fees paid by temporary (daily) 
sellers at bats and bazars. 

II. Whether income derived from sUch 
of the above sources as were not taken 
into consideration at the time of fixing 
the Jama at the Permanent Settlement 
is assessable for Income-tax purposes. ■ 

in. Whether having regard to the 
terms of the Permanent Settlement 
Regulation income derived from the 
above sources in permanently settled 
estates is liable to assessment to Income- 
tax. 

This Reference came on for hearing 
before the late Chief Justice and Mr. 
Justice Rankin, as he then was, on the 
21st May 1926, when the attention of 
the learned Judges having been drawn to 
the conflict of opinion, as disclosed in 
the judgments in the oases of Emperor y, 
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Baja Probhal Chandra Barooak (1), and 
Emperor v. Indu Bhusan Sarkar (2) 
questions II and III were referred by the 
learned Judges to a Full Bench for deci¬ 
sion. The case of Emperor v. Rajah 
Probkat Chandra Barooah (1) was before 
a Division Bench, consisting of Mr. 
Justice Rankin and Mr. Justice Page. 
Mr. Justice Rankin held that income 
derived from fisheries and from 
Sthaljat (i. e., land used for stacking 
timber) was not ' agricultural income ’ 
or income derived from land which is 
used for agricultural purposes, within the 
meaning of Ss, 2 and 4 of the Income Tax 
Act, and that such income was liable to 
income tax, notwithstanding the Perma¬ 
nent Settlement Regulations of 1793. 
Mr. Justice Page held that such income 
was not assessable to income-tax by 
reason of the Permanent Settlement 
Regulations. Thera being this difference 
of opinion between the two learned 
Judges, the opinion of the senior Judge 
Mr. Justice Rankin, prevailed under S. 36 
of the Letters Patent. 

The case of King’Emperor v. Indu 
Bhusan Sarkar (2) was before a Division 
Bench, consisting of Mr. Justice Cuming 
and Mr. Justice Page, and it was there 
decided that where income from fisheries 
lying within an estate was included in 
the assets upon which land revenue was 
assessed under the Permanent Settlement 
Regulations, incomes from such fisheries 
were not further liable to assessment 
under the Indian Income Tax Act. 

The two questions referred to us are 
of very great importance, and we have 
had the advantage of hearing thereon 
Mr. Sircar, on behalf of the assessee, and 
Sir Binode Hitter, on behalf of the 
Crown, at length. We desire to express 
our acknowledgments to them for the 
great assistance which they have rendered 
^ us. Question 1 is not before the Pull 
Bench bufc Mr. Sircar menfeioned that his 
client contended that Items (v), (vii) and 
(viii) came within the definition of agri¬ 
cultural income in the Income Tax Act 
and were therefore exempted from assess¬ 
ment to Income Tax under S. 4 (3) (viii) 
of the Act. This matter is not before 
us and it will have to be considered 
hereafter. 

Thf. case comes from the District of 
Goalpara in Assam which, including the 
Dato Hi'is but excluding the Eastern 
uuare, was originally part of the Exten¬ 


sive Gollectorate of Rungpore 


such formed part of the province of 
Bengal which by the Moghnl Emperor’s 
Pirman of the 12tb August 1765, was 
transferred to the East India Company. 
Prom 1765 to 1822 the old thanahs of 
Goalpara, Dhubri and KAraibari formed 
part of the Rungpore District, known 
as the Rangamati District. Under the 
provisions of Regulation X of 1822 these 
thanahs were cut off from Rungpore and 
formed into a separate district with head¬ 
quarters at Goalpara (See Sir Edward 
Gait’s History of Assam, Second Edition, 
p. 298; Baden-Powell’s Land Systems of 
British India. Vol. HI, p. 430; Sir 
William Ward’s Introduction to the Land 
Revenne Manual, Assam, 1905). It is 
not and cannot be disputed that the 
assessee's estates, in respect of which the 
present question has arisen, were settled 
under the Permanent Regulation of 1793. 
(See Sir William Ward’s Introduction 
referred to above, p. liv; McNeil’s 
Revenue Administration of the Lower 
Provinces of Bengal, page 44). On behalf 
of the assessee the case is put in this 
way ; it is argued that it is clear that 
according to the engagement entered into 
at the time of the Permanent Settlement, 
the " Jama ” then fixed cannot be altered. 
It was declared by the Governor-General" 
in-Council that the zemindars and other 
proprietors of land and their heirs would 
be allowed to hold their estates at such 
assessment for ever (See Regulation I of 
1793, S. 4), and that the order fixing the 
amount of the assessment were to be 
considered irrevocable and not liable 
to alteration by any persons whom the 
Court of Directors might appoint to the 
administration of the affairs of the East 
India Company (S. 7). At the conclusion 
of the Permanent Settlement, the 

Governor-General-in-Council expressed 

his confidence that the proprietors of 
land, sensible of the benefits conferred 

I’y assessment 

being fixed for ever, would exert them- 

selves in the oultivation of their lands 

under the certainty that they would 
enjoy exolnsively the frnits of their own 

industry and that 

fcr the augmentation of the public assess¬ 
ment in consequence of the improvement 

pointed 

99r.d M P’^ooiamation ol the 

22nd March 1793. relative to the limita^ 


V 



1M7 , Hiko^EmpbbdIi t. Baja Fbobbat Gbamdba (0.0. Ghose, J.) Caleutt* 437 


* 

Moatof the pablio demand upon the lands 
in Bengal, Bahar and Orissa, it i. e., the 
public demand upon each estate was 
liable to annual or frequent variation at 
tee discretion of the Government. The 
amount of it was fixed upon an estimate 
formed by the public officers of the ag* 
gregate of the rents payable by the ryots 
or tenants for each bigba of land in cul* 
tivation of which, after deducting the 
expenses of collection, tea*eieveQths were 
usually considered as the right of the 
public and the remainder the share of 
ths landholder. Befusal to pay the sum 
required of him was followed by his 
removal from the management of his 
lands and the public dues were either 
let in farm or collected by an officer of 
Government and the above-mentioned 
share of the landholder or such sum, as 
special custom or the orders of Govern¬ 
ment might have fixed, was paid to him 
by the farmer or from the public treasury 
(See Preamble to Regulation 2 of 1793). 

When the country came under British 
administration, two fundamental 
measures essential to the attainment of 


increase and improvements in agriculture 
and consequently of the increase in the 
wealth of tee country were decided upon 
namely, that the property in the soil was 
declared to be vested in the landholders 
andr the revenue payable to Government 
from each estate was fixed for ever (See 
Preamble to Regulation 2 of 1793). The 
object, therefore, of the Permanent Set¬ 
tlement of 1793 being to limit the public 
demand upon lands in the Provinces of 
Bengal, Bebar and Orissa, the tax under 
the Indian Income Tax Act, call it by 
whatever name you like, is, it is argued 
an additional public demand upon the 
lands which were settled under the Per¬ 
manent Settlement of 1793. and is, there¬ 
fore', a violation of a positive statutory 
euga^ement made with the zemindars at 
the time of the Permanent Settlement. 
tB;(^her words, it is suggested that it is 
ft tfreaeh of a promise made by Lord 
C^nwallfs when the latter bad exhausted 
t]$e xesonroes ol language to assure the 
MUDdarB that the rate then assessed on 
teeir lands was irrevocably fixed for ever 
H'fhat they should, in all future time, 
L|Ci;^ 9 (.from any farther demand for 
*^fi-toibnte or any arbitrary exaction 
w." It if further argued that 
Ions of the Permanent Settle- 
logal have in no way been 



repealed expressly or impliedly by the 
Indian Income-Tax Act of 1922, and that, 
therefore, the generalitly of the words 
used in the charging sections of the 
Income-Tax Act is inapplicable to zemin¬ 
dars whose lands lie in permanently 
settled estates, and with whom a binding 
eogagement wes entered into by the 
State in 1793. It is nob suggested that 
zemindars as a body are immune from 
all taxation, but the contention is that 
they cannot be made to pay taxes on 
profits derived from lands in permanently 
settled estates, because such ‘taxes are in 
reality additions to the burdens on land 
which were fixed in 1793 add which were 
to remain unalterable for ever. It is 
urged that the Permanent Settlement 
Regulation of 1793 being an earlier 
statute on a special subjeah and the 
Indian Income-Tax Act of 1922 being a 
subsequent enactment of a general nature, 
the Court will not bold that the earlier 
and special legislation has been indirectly 
repealed, altered or derogated from 
merely by force of general words used 
in the subsequent legislation, without 
any indication of a particular intention 
to do so. [See Seward v. Vera Cruz (3)]. 

On all these grounds the assessee has 
contended before us that the answer to 
the third question referred to us should 
be in the negative, the question being 
slightly altered in manner following, 
namely whether having regard to the 
terms of the Permanent Settlement 
Regulation, income derived from land in 
permanently settled estates subject to 
the exemption provided by the Legis¬ 
lature is liable to assessment to Income- 
Tax. The assesses has suggested the 
slight alteration indicated above in the 
third question, because his argument is 
that whether any particular items of 
income were or were not taken into con¬ 
sideration at the time of fixing the Jama 
at the Permanent Settlement, income 
derived from land in permanently settled 
estates subject as stated abore is not 
and cannot be made liable to assessment 
to Income-Tax. 

On behalf of the Grown it has been 
strenuously contended before us by Sir 
Binode Mitter that there was no sneh 
promise made to the actual proprietors 

♦ _ _ I __ . 

(3) [1804] 10 A. 0. 69=62 L. T. 474=83 W. R, 
477=54 L, J. P. 9=6 Asp. M, 0. 886= 49 
J. P, 834. 
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of lands which \7Qr0 safcfclod at the time 
of the Permanent Settlement of Bengal, 
Bohar and Orissa as alleged on behalf of 
the assessee ; that there are no words in 
Regulation 1 of 1793 or in the other 
Regulations promulgated in the same 
year from which the inference can be 
legitimately drawn that there is a statu* 
tory obligation not to impose on holders 
of such lands any other tax whatsoever, 
that all that was decided in 1793 was 
that the Jama or revenue on lands should 
he treated as fixed for ever and, therefore, 
could not be enhanced oi* altered ; that 
the legislature is competent to assess the 
income derived from land in permanently 
settled estates, subject to exemptions 
provided for by the legislature itself, to 
Income-Tax ; that the words used in the 
charging sections of the Indian Income- 
Tax Act, 1922, are very wide and that they 
must include income from land in per¬ 
manently settled estates, subject to the 
said exemptions; that the rule about a 
subsequent enactment of a general nature 
not being held to affect in any manner 
an earlier statute on a special subject 
cannot be pushed too far, inasmuch as 
the subject-matter of taxation under the 
later statute is different from the subject- 
matter of taxation under Regulation I 
of 1793, i. e., the subject-matters of taxa¬ 
tion under Regulation I of 1793 and the 
Indian Income-Tax Act, 1922, are finan¬ 
cially and economically different, and 
that having regard to the express speci¬ 
fication of certain exemptions only, the 
present assessee's claim must fail. 

These being the respective contentions 
of the^ liarties the first question that 
arises is what was the nature and effect 
of the Permanent Settlement of lands 
under Regulation I of 1793 under which 
roughly speaking about 120,000 out of 
tiiQ whole area of 140,000 square miles of 
the liowor Provinces of Bengal were 
settled. Was it a settlement merely of 
the revenue derivable from land which 
was declared to be fixed and unalterable 
for ever, or was it, in addition to this a 
general absolution to holders of land 
under the Permanent Settlement, declar¬ 
ing their immunity from all further 
taxation in respect of profits derived 
froua land ? The answers to these ques¬ 
tions must depend primarily and princi¬ 
pally upon the language used in Regula- 
lon I of 1793 and in the connected Regu¬ 
lations; but to understand'the nature 


of the transaction embodied in the Per-' 
manent Settlement of Bengal, Behar and 
Orissa it may be useful and indeed 
desirable to refer briefly to certain ante* 
cedent transactions which are matters of 
history. From the period of the Bast 
India Company’s accession to the finan¬ 
cial administration of Bengal, Behar and 
Orissa by the Dewany Grant of 1765, 
one settlement of land revenue only, 
that of 1772, was concluded by Warren 
Hastings for a term of five years; and 
this was made chiefly with farmers, to 
the exclusion of the hereditary land¬ 
holders. With this exception the settle¬ 
ments of revenue, mal and sayer, were in 
general adjusted from year to year, in 
some instances with the landholders and 
in others with farmers, e. g., the settle¬ 
ments for 1777, 1778, 1779 and 1780. 
When the ;2emindars or landholders 
declined to enter into engagements in 
respect of the revenue demanded from 
them, the rents payable by the under¬ 
tenants were collected immediately from 
them under what was known as khas 


management by the officers of Govern¬ 
ment, an allowance usually 1-lOth of the 
actual receipts from the lands, when held 
khas, being given to the dispossessed 
:5emindar or landholder. It was a system 
which was described by the Court of 
Directors as inimical to the general 
prosperity of the country and a striking 
provision in Pitt’s India Act of 1784 
(24 Geo. Ill, C. XXV) declared that: 


divers rajas, zemindars and other native land¬ 
holders have been unjustly deprived of their 
lands, jurisdictions, and privileges, or that the 
tribute, rents, and services required to be by 
them paid or performed for their possessions to 
the Company, arc become grievous and oppres- 
si\-e ; and whereas the principles of justice and 
the honour of this country require that such 
complaints should be forthwith enquired into 
and fully investigated and if founded iu truth 
redressed : Be it therefore enaeted, 
that the Court of Directors shall forthwith take 
the said matters into their serious consideration 
.and adopt such methods for enquiring into the 
truth of the complaints as they shall think best 
adopted for that purpose ; and thereupon give 
the several Governments and PrW 
dencies m India, for effectually redressing, in 

consistent with justice 
“ountry, all 

injures and wrongs which the rajas, aemin- 
dars and other native landholders may have 

upon prineiples 
moderation, and justice according to the 

petmauent 

sb m 'yhich their tributes, rents and services 
Company'^ <>9 the 



M27 giHa-EMPEKoa v. Baja Probhat Chandra (C. C. Chose, J.) Calcutta 439 


Thereafter enquiries and investigations 
lollowed, and in 1790-91 a complete code 
regulations for the conclusion of a new 
settlement of the land revenue for Bengal, 
Behar and Orissa was promulgated by 
Lord Gornwallis. The Decennial Settle¬ 
ment of 1790-1791 was made permanent 
% Regulation I of 1793. 

The settlement embraced, roughly 
'Speaking, the tracts of the country now 
•comprised in the divisions of Burdwan, 
the Presidency, Rajshahi, Dacca, Chitta¬ 
gong, Patna and Bhagulpur, exclusive of 
part of the Santal Pargannas. It al?o 
extended to Hazaribagh and Manbhum 
districts in the Obota Nagpur Division 
and to Jalpaiguri and Goalpara then 
lorming part oftheRungpurOoUectorafce. 
Whether this arrangement was the one 
best adopted to obtain the greatest in¬ 
come with the least pressure and whether 
a temporary instead of a permanent 
eettlement would nob have been rnore 
advantageous to all parties are questions 
which have given rise to much discussion ; 
but they lie outside our province and are 
nob germane bo the present enquiry. 

Prior to the Decennial Settlement the 
eemindar was in reality merely a head- 
receiver or collector of the Government 
land revenue from the under-tenants. He 
was never at any time the absolute pro¬ 
prietor of the estates held b>him, Thera 
was no fixed principle govorniog the rate 
■ of rent, or the mode of its recovery from 
. the under-benauts. This want of settled 
rules and practice led to extortion, fraud 
. and concealment; and to repaedy this 
unsatisfactory state of land management 
. the Decennial Settlement was determined 
•on aUd was as stated above eventually 
made perpetual. Ou the zemindars was 
thrown the onus of paying the revenue 
they being considered persons of sub- 
etanoe. The punctuality of payment 
Irom the zemindars was enforced by the 
penalty of confiscation of their estates in 
•case of delay bub powers were given to 
the zemindars to collect from the ryots. 

These being the circumstances leading 
.to the Permanent Settlement of Bengal, 
Bebar and Orissa, let ns now turn to the 
language ustd in Regulation 1 of 1793 
,‘^ffd examine whether there is any founda- 
' Ion for the oonbantion that having re* 
rd to the bargain made at the time of 
Permanent Settlement, income de- 
tenm land aa -permanently settled 
Js not Mseuable to income-tax. It 



is, therefore, necessary to find out at the 
outset what was the precise language used 
by“Lord Cornwallis in Regulation I of 
1793 taken as a whole. The material 
provisions are as follows : 

!• The following articles of the Proclaina 
tion relalive to the lUnitatiou of the de 

tjiand upon the lauds, addressed by the Gover 
nor-General-in-Councii to ,, the zerainaais 
independent talukdars, and other actual pro¬ 
prietors of land paying revenue to Government 
in the provinces of Bengal, Behar and Orissa, 
are hereby enacted into a Regulation, which is 
to have force and effect from the 22nd March 
1793, the date of the Proclamation. 

II. Art, 1, In the original Regulations for 
the deceunial settlement of the public revenues 
of Bengal, Behar and Orissa, passed for those 
provinces respectively on the 18th September 
1789, tho 2o'th November 1789, and the 10th 
February 1790, it was notified to the proprietors 
of land, with or on behalf of whom a .settlement 
might bo concluded, that the jama ar'ssessed 
upon their lands under those Regulations would 
he continued after the expiration of ten years, 
and remain unalterable for ever, provided such 
coDtiou^ncB should moot with tho approbation 
of the Honourable Court of Directors for the 

Viffairs of the JSasb India Company, and nob 

otherwise. „ .... 

III. Art. II. The Marquis Cornwallis, Kn;gUt 
of the most noble Order ot the Garter, (jovernor*' 
Ganeral-in-Council, now notifies to all zemin¬ 
dars, independent talukdars and other actual pro¬ 
prietors of land paying revenue to Ooveri^ent, 
in the provinces of Bengal, Bshar and Orissa, 
ttuxt he has been empowered by the Honourable 
Court of Directors for the affairs of the East 
India Company to declare the jama, which has 
been or maybe assessed upon their lands under 
(he Regulation above mentioned, flxd for ever, ^ 

IV. .\rt. III. TheGoveraot-General-in-Oouncil 
accordingly declares to tho zemindars, independ¬ 
ent talukdars and other actual proprietors of 
land with or on behalf of, whom a settlement 
has been concluded under the Regulations 
above meutiouod, that at the expiration of the 
term of the settlement no alteration will be 
made In the assessment wlUch they have respec¬ 
tively engaged to pay, but that they, and their 
heirs and lawful suocessors will be allowed to- 
hold their estates at such assessment for ever, 

V. Art. IV, The lauds of some zemindars, 
independent talukdars and other actual proprie¬ 
tors of land having been hold khas, or let in 
farm in consequence of their refusing to pay the 
assessment required of them under the Regula¬ 
tions above mentioned, the Govetnpr-General- 
ia-Council now notified to the zemindars, in¬ 
dependent talukdars and other actual proprie¬ 
tors of land whose lands are held khas, that they 
shall be restored bo tbo management of their 
lands upon their agreeing to tbe payment of 
the assessment which has been ot may be re¬ 
quired of them, in ootiformiby to the Regula¬ 
tions above mentioned, and that no alteration 
shall afterwards be made hi that assessment, but 
that they and their hetrs and lawful successors- 
shall be permitted to hold their respective estates 
at such assessment for ever * and he declares to 
the zemindars, independent talukdars and othe& 

actual proprietors of land, whose lands have 


r • 
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b«en lei in farm, that they shall not regain pos* 
session of their lands before the expiration of 
the period for which they have been farmed 
(unless the farmers shall voluntarily consent to 
make over to them the recnaining term of their 
lease, and the Governor-General-in-Council 
shall approve of the transfer), bat that at the 
expiration of that period, upon their agreeing to 
the payment of the assessment which may be 
required of them, they shall be reinstated, and 
that no alteration shall afterwards be made In 
that assessment, but that they and their heirs 
lawful successors shall be allowed to hold their 
respective estate at such assessment for ever. 

VI. Art. V. In the eveut of the proprie¬ 
tory right in lands that are, or may become, 
the property of Government being trans¬ 
ferred to individuals such individuals and 
their heirs and lawful successors shall be 
permitted to hold the lands at the assess¬ 
ment at which they may be transferred for ever. 


VII. Art. VI. It is well known to the 
Bemiudars, independent talookdars, and other 
actual proprietors of land, as well as to the in¬ 
habitants of Bengal, Behar and Orissa in general, 
that, from the earliest times until the present 
period, the public assessment upon the lands has 
never beeu fiied, but that, according to estab¬ 
lished usage and custom, the rulers of these pro- 
vinoos have from time to time demanded au in¬ 
crease of assessment from the proprietors of land; 
and that, for the purpose of obtaining this in¬ 
crease, not only frequent investigations have 
been made to ascertain the actual p^oduco of 
their estates but that it has been the practice to 
deprive them of the management of their lands 
wd either to let them in farm, or to appoint 
ottioerB on the part of Government to collect the 
assessment immediately from the rvots. The 
Honourable Court of Directors, considering these 
usages and measures to be detrimental to the 
prosperity of the country, have, with a view to 
promote the future ease and happiness of the 

foregoing declarations ; 
and the ^mmdars. iudopendetit talookdars, and 

other actual proprietors of land, wither on be- 

^ ^^3 beeu or may be 

consider these orders fixing the 

S /o « if arreyocodfo. and not 

i f persons whom the 

Court of Directors may hereafter appoint to the 

adnUnis ration of their affairs in S country 

The Ctovernor-General-in-Counoil trusts that 

proprietors of land, sensible of ths benefits 
OOafdFtod upon ttiom bv the nnKKn 
being ax.d?or e^er, 

cultivation of their lands m the 

that they wtU enjoy excLivSyZ /ruXtTo'/TS 

d^mZ mTT'T^ and that no 

acmancf will ever be made upon them, or their 

heirs or successors, by the present or any future 

Government, for an augmentation of the vuhllc 

^SBSsment In censegueZe of the Improve % 

their respective estates. oj 

The words “ public assessment being 
fixod, under the oertainty that they 
would enjoy exclusively” and " that nc 
demand would ever be made upon them 
for an augmentation of the assUment“ 
were stressed by learned counsel on be 
half of the assessee and it was argued 


that the same principle which prevented 
an augmentation of the assessment ought- 
equally to preclude the taxation of the 
landholders in respect of the rent or pro¬ 
duce of their estates because such tax¬ 
ation must necessarily prevent them from 
enjoying exclusively the fruits of their 
own good management and industry. No* 
doubt, the words used by Lord Cornwallis 
in Regulation I of 1793. taken by them¬ 
selves and apart from what has been 
called their historical setting, may lend » 
certain amount of colour to the conten- 
tion put forward on behalf of the as^ 
sessee ; but in my view the settlement 
made in 1790-91 by Lord Oornwallia 
commonly called the ' Decennial Settle- 
ment' differed in no respect from an 
ordinary settlement of land except that 
it was made for 10 years in place of being 
annual, as was then the practice. The 
Court of Directors approved in 1792 that 
it should be made permanent and Lord 
Cornwallis issued a Proclamation fixing 
the 10 years’ settlement for ever. The 
clear purport of the declaration made in 
Regulation I of 1793 is, in my judgment, 
nothing more than this, viz., that the re¬ 
assessment of the estates in question was 
for ever barred. In other words the land 
assessment then formed was to be con¬ 
sidered the permanent and unalterable 
revenue of t^e territorial possessions of 
the Bast India Company in Bengal so' 
that no discretion might be exercised by 
the Company’s servants in any case of 
introducing any alteration whatsoever. 
By Regulation XIX of 1793 it was stated 
that 

by the anoient law of the oountry, the TuliDg 
power is entitled to a certain proportion -'of the 
produce of every bigha of land (demandable in 
money or kind according to local onetom), onlese 
he tranefers his right thereto for a term or in 
perpetuity, or limits the publio demand upon the 
whole of the lands balonging to 'an Individual, 
leaving him to appropriate to hie own nse the 
difference between the-valne of such proportion 
of the produce and the sum payable to the 
public, whilst he continues to dieoharge the 
latter. 

As I read these words and the words 
used in Regulation I of 1793 along with 
the words used in Regulation VIII of 1793 
which provided that the assessment 
should be so regulated as to leave to the 
proprietors a provision for themselves and 
families equal to about'lO per cent. on.the 
amount of their contribution to Govern¬ 
ment, the conclusion, to my mind, is 
irresistible that what was levied in 179S 
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b; yirbud of a snbatantiye and par* 
araaant title vested in the estate. The 
Begulation of 1793, therefore, was so 
framed as to operate as an ample and 
complete guarantee that no resettlement 
of the estates referred to therein 'should 
ever take effeat. Bat it seems to me that 
no guarantee was ever given that the 
[proprietors of those estates should never, 
nt any time, be called upon to aid in the 
[relief of the future necessities of the 
Government of the land : see in this 
connexion the significant words used by 
Lord Cornwallis in the second clause of 
Art. VII of Eegulation I of 1793. The 
conclusion I have come to is, in my opin¬ 
ion, amply supported by the terms of 
Begulation XIX of 1793 which be it noted 
was passed on the same date, namely, the 
Ist May 1793, and which laid down the 
rules by which rent-free tenures should 
be held valid. In the case of a valid 
ront-frae tenure Regulation XIX provides 
that no revenue at all should be de¬ 
manded, just as Begulation I of 1793 
provided that in the case of a perma¬ 
nently settled estate no additional 
revenue should at any time be assessed. 

Both these Begulations treated the same 
subject-matter, viz., revenue ; and they 
treated in the same way namely by 
bahrihg future assessment. Would it be 
or could it be couteuded that 'the pro¬ 
prietors or valid rent-free tenures held 
under Begulation XIX of 1793 were and 
are absolutely exempted from liability to 
contribute to the general taxation of the 
country. The answer to that question 
must, in my judgment, be in the negative 
in the clearest manner possible. When 
Lord Cornwallis spoke of the * public 
demand* being fixed and made permanent 
and being limited for ever, what is it that 
he meant ? Lord Cornwallis held the 
view as is clear from the Begulations, 
that the true wealth of a Government 
lay in the growing wealth of its people 
and the fiscal system, which must eo- 
eourage the accumulation and enjoyment 
of capital in private bands, must in the 
lobg run be the one most profitable to 
tlie State. In this connexion 1 desire to 
« if, I may, as part of my judgment, a 

words from the Despatch of the 
'^l^etary of State for India in Council 
the 12th May 1870, being the same 
from which my brother P^ge 
va-few extracts in his judgment ’in 
M of BmperoTY. Bajah Prohhat 


Chandra Bwrooak (1). The Duke of Argyll 
then observed as follows : 

The great object and purpose of that settlement 
(tbe Permanent Settlement of Bengal, as clearly 
defined and described in Art. VI, must govern our 
interpretation of its terms. That object, as this 
Article explains at Jength. was to be an end for 
ever to the practice of all former Govemmects of 
altering and raising the land taxes from time to 
time, so that the landholder was never sure for 
any definite period what proportion of the total 
produce of tbe soil might be exacted by tho 
State* This uncertainty was to be set at rest for 
ever. . The ‘public demand’ was to be fixed and 
permanent. 

Such was the promise and its sqov^ 
and object were clearly explained dn the 
concluding exhortation addressed to the 
landholders that : 

they exert themselves in the cultivation of 
their lauds under tbe certainty that they would 
enjoy exclusively the fruits of their own 
good management and that no demand 
would ever be made upon them or their 
heirs and successors by the present or any 
future Government for an .augmentation of the 
public assessment in consequence of the im¬ 
provement of ibeit respCotive estates. 

These last words quoted by the Duke- 
of Argyll, I repeat, illustrate tbe wholo 
force of the argument ; there is to be 
no increase of the “ public demand *’ 
levied upon the zemindars in conse¬ 
quence of the improvement of their 
estates. The implication, further, is 
{although tbe Legislature is all power¬ 
ful) that there cannot be without being 
guilty of a singular and signal ’breach 
of faith a special tax *’ on zemindars 
with whom the Permanent Settlement 
was concluded, which would operate as 
an increase of the ‘ public demand ” 
levied upon zemindars in consequence of 
the improvement of their estates ; but, 
in my judgment, there was no promise 
or engagement of any description what¬ 
soever by which tbe Government of tbe 
day surrendered their right to levy a 
‘ general ' tax upon incomes of all per¬ 
sons irrespective of the fact whether 
they are zemindars with whom the 
Permanent Settlement was concluded or 
not. A * general ' tax is no doubt a 
* public demand,’ but it is one which is 
levied upon a wholly difi^erent principle 
and in respect of a wholly different kind 
of liability ; such a ' public demand ’ 
is no doubt a demand made upon zemin¬ 
dars with whom the Permanent Settle¬ 
ment was concluded, but it is made 
upon them in company with other 
classes of tbe community and with no ex¬ 
clusive reference to the source from 
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iwhich tlieii' incomes are _ derived. On 
'these grounds I am of opinion that the 
lirst contention urged before us on 
behalf of the assossec must fail, and it 
ip accordingly negatived. 

But assume that I am wrong in the 
XiOnclusion to which I have come ; it is 
then necessary to examine whether the 
words used in the charging sections of 
the Indian Income Tax Act, 1922, sub¬ 
ject to the exemptions provided for by the 
liegislature itself, are suQiciently wide 
in support of tlio contention that income 
from the profits of land in permanently 
settled estates, subject to the said ex¬ 
emptions, is liable to be assessed to 
income-tax. To start with, it is, in my 
opinion, unreasonable to hold that the 
Legislature in enacting the Indian In¬ 
come-Tax Act 1922 had not had its 
attention directed to the terms of Regu¬ 
lation I, 1793. The Permanent Settle¬ 
ment of Bengal, Behar and Orissa has 
been the subject of acute controversy 
ever since the days of Lord Dalhousie 
and the question of the immunity of 
zemindars in permanently settled area 
from taxation has been canvassed so 
often and at such length that to suggest 
that the Legislature, in enacting the 
Indian Income-Tax Act, 1922, was un¬ 
mindful of the Permanent Settlement, is 
to state a proposition which carries its 
own refutation. The position, therefore, 
is that the Legislature, with the full 
knowledge of the existence of the Per¬ 
manent Settlement and with the fur¬ 
ther knowledge, with which it must be 
credited, that the precise point now 
raised had been raised in the past, had 
deliberately chosen, subject to the ex¬ 
emption of ‘ agricultural income ’ (the 
other exemptions need not be considered 
in this case) to say that the Indian In¬ 
come-Tax Act 1922 shall apply to all 
income, profits or gain as described or 
comprised in S. 6 from whatever source 
derived, accruing or arising or received 
in British India or deemed under the 
provisions of this Act to accrue, or to 
anse, or to be received in British India. 
In S. 6 it is provided that: 


as otherwise provided by this Act the 
tollowiog heads of income, profits and gains 

snail ^ chargeable to income-tax in the man* 

appearing, viz., (i). Salaries, 
(iv\ Securities, (iii). Propeity. 

!^i) Professional earn"?ngs. 


Sections 7, 8, 9, 10 and 11 define the 
heads of income referred to above other 
than ‘ Other sources.’ S. 12 defines | 
the expression ‘ Other sources,’ and it; 
runs as follows : j 

The tax shall be payable by au assessee under I 
the head ‘ Other sources ’ in respect of income, i 
profits and gains of every kind and from every i 
source to which this Act applies (if nob included 
under any of the preceding heads). 

As I read these provisions, it is abun-* 
dantly clear that the Legislature, not¬ 
withstanding the solemn covenant, 
which, it is alleged. Lord Cornwallis 
entered into with zemindars in per¬ 
manently settled areas, has deliberately 
included income from profits of land 
wherever situate, be the area perman¬ 
ently settled or non-permanently settled 
as being assessable to income-tax. It 
may be that the Legislature has not said 
in the direct manner sugggested by the 
assessee in the course of the argument that 
to the extent to which income from profits 
of land in permanently settled areas is 
assessable to income-tax, the Permanent 
Settlement is repealed or abrogated or 
derogated from ; but on looking at the 
matter purely as a question of construc¬ 
tion of the charging sections in the 
Indian Income-Tax Act 1922 taking 
along with the exemptions, I am of opi¬ 
nion that the Legislature has said in the 
most direct manner possible and in clear 
and unambiguous language that the 
profits of land in India (by which ex¬ 
pression I must include land in perma¬ 
nently settled areas) are, subject to statu¬ 
tory exemptions, assessable to income- 
tax. But even if it be held that the 
Legislature has not directly said so, 
there is no escape from the conclusion 
that, by necessary implication, the 
Legislature has said that. 


But it is said that the repeal or 
abrogation of the Permanent Settlement 
should have been in so many words and 
that the rule is that in the absence of 
such words the Court will not hold that 
the earlier legislation on a special sub¬ 
ject has been in any way affected by the 
subsequent enactment of a general na¬ 
ture. Now, it is particularly important 
when one examines the nature of the 
contention herein put forward to keep 
in mind the subject-matters of the 
legislation in 1793 and in 1922. As I 
already said, what Regulation T 
of 1793 did was to fix the Jumma which 
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had been assessed on the lands of zemin* 
dars and other actual proprietors for 
ever. The word- " taxation ” was not 
used or referred to in any way. The 
Indian Income-Tax Act of 1922 has in 
no way increased the Jumma which 
was fixed in 1793. As has been said, 
the financial policy of 1793 was not and 
could nob have been the same as the 
financial policy of 1922, and in these 
circumstances it is difficult bo see how 
the rule referred to above can possibly 
apply in the present case. 

The general rule, no doubt, is that 
jwhera two Acts are inconsistent or re* 
'pugnant, the latest expression of the 
iwill of the Legislature must prevail, 
jprovided tbe Court is satisfied that the 
Irepaal of the prior enactment must flow 
jfrow necessary implication. From this 
jrule, it follows that if one statute en- 
jacts something in general terms, and 
lafterwards another statute is passed on 
jtbe same subject, the subsequent statute 
iWill usually be considered as repealing 
Iby implication the former statute. In 
jcertain cases again special " Acts have 
Ibeen held impliedly to repeal a prior 
jgeneral Act, But in each case it de¬ 
pends on the particular terms of the 
{Statute in question. There is again the 
further rule that prior statutes are not 
to be held to be repealed by implication 
by subsequent statute if the two are 
repugnant in cases where the prior en¬ 
actment is special and the subsequent 
enactment is general. In support of this 
last-mentioned preposition learned 
counsel on behalf of the assessee has 
quoted the well-known case of Seward v. 
Vera Gribz (3), where Lord Selborne 
observed as follows : 

Where (there are general words in a later 
Act capable o! reasoeabla and sensible applica* 
tion without extending them to subjects spe* 
cially dealt with by earlier legislation, you are 
not to hold that earlier and special legislation 
indirectly repealed, altered, or derogated from 
merely by force of such general words >Yithout 
any indication of a particular intention to do 
so. 

There are numerous authorities lay¬ 
ing down the same proposition in 
similar words and the guiding rnle 
U that each enactment must be 
ooDStrued according to its own subject 
matter and its own terms. There is, how- 
aver, a further proposition which has 
been, reoognized in several cases that the 
rule referred "to above namely the rule in 


Seward's case (3) must not be pasfod too 
far and that a general statute may 
repeal a particular statute if the subject 
matter of the two legislations is one and 
the same. The test also is : Are the 
provisions of a later Act so inconsistent 
with or repugnant to the provisions of an 
earlier Act that the two cannot stand 
together ? In which cases, the maxim 
Icfjes posteriores priores cojitrarias abro' 
(fant must apply. But where tbe Legis¬ 
lature passes a later Act without refer¬ 
ence to an earlier Act and that earlier 
Act is one which has been in force for a 
long time and is therefore well known it 
seems reasonable and proper that we 
should try to construe the two Acts con¬ 
sistently if it is possible to do so. In this 
case, as I have already said, the subject 
matters of the tsvo legislations are differ¬ 
ent ; tbo later statute is on a subject 
which is financially and economically 
different from that dealt with in the 
statute of 1793 : one deals with revenue 

assessed on lands, the other is a tax on 
profits ; therefoi'e in terms there is no 
contradiction ( see in this connexion 
Nova Scotia Steel and Coal Co., v. Mini¬ 
ster of Finance & Customs (4). It is not 
therefore right and reasonable to allow 
tbe two enactments to stand side by side 
as not being inconsistent ? 

In my opinion it is not only desirable 
but necessary to see how the legislature 
has interpreted or observed the fixity of 
public demand referred to or promised in 
1793. I am not unmindful of the con¬ 
tentions which have been advanced by 
learned counsel on behalf of tbe assessee 
in this connexion, namely, that in most 
of the previous statutes such as the Oess 
Acts referred to in the judgment of Mr. 
Justice Mullick in the case of Maharaja‘ 
dhiraj Bahadur of Durhlianga v. The 
Conunissioner of Income-tax (5) there was 
a direct reference to land in permanently 
settled areas but I have in ^my mind at 
the present moment the various Income- 
tax Acts imposed in India since 1860. 
The Income-tax Act of 1860, which waS 
for a period of five years only and which 
imposed a 3 per cent. tax made no dis¬ 
tinction between agricultural income 
and non-agricnUural income and it in* 
eluded income derived from land in 
India wherever situate. Such inoomd 


(4) [1923] A. G. 17G. 

(5) A. I. R. 1924 Patna 474—3 Pat. 470, 
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was taxed directly. The Act of 1860, as 
1 have said, ceased to operate in 1865. 
In 1867 it was again brought into opera¬ 
tion and this time the Act excluded 
agricultural income. In 1869 what was 
known as the Certificate Tax Act was 
converted into a general Income-tax 
Act and it included agricultural income. 
Thereafter it appears that for some time 
there was no tax on incomes. In 1872 an 
Act was passed for imposing duties on 
incomes arising from offices, properties, 
professions and trades, to be in force for 
one year only. Section 21 of this Act is 
important. By that section it was pro¬ 
vided that Owners of lands or houses 
occupying the same should be charge¬ 
able in respect of the annual value there¬ 
of at O-lOths of the full rent at which 
such lands or houses were worth to be let 
forthe'year. It was further provided 
that the local Governments may with 
the sanction of the Governor General in 
Council prescribe for the whole or any 
part of the territories, subject to such 
local Government special rules for the 
assessment of income derived from land 
at an amount bearing a fixed proportion 
to the revenue assessed thereon. Then 
came in 1886 the Income-tax Act of that 
year and taxes on income were made per¬ 
manent. The Act of 1886 (the legisla¬ 
ture bearing no doubt in mind the fact 
that land from which agricultural in¬ 
come was derived was already subject to 
the payment of cesses under Act 10 of 
1871) excluded agricultural income. It 

was described as an Act for imposing a 
tax on income derived from sources other 
than agriculture. It dealt with the 
question of land by way of exemption in 
S. 6, but subject to the exemptions pres¬ 
cribed in that Act, income from land 
wherever situate was assessed to income 
tax. Then followed the Act of 1918 and 
this with a slight alteration was followed 
by the present Act of 1922. 


It is argued that the main questic 
now before us is whether having regat 
to the language of the Act of 1922 tho! 

is or is not an exemption of all inoon 

derived from permanently settled estate 
A agree that that is the question to 1 
^Ived ; but in arriving at a solution < 
the question it is in my opinion permi 
Bible to us to consider how the legislatui 

wTee validity or otha 

to the contention put forward h 

the as.es,ee. The point bas beaTBo e. 


haustively dealt with by Mr. Justice 
Bankin and by Mr. Justice Mulliok in the 
two cases, one in this Court and the 
other in the Patna High Court and their 
coBclusions have been laid down so 
clearly that I think it will be a work of 
supererogation if I elaborate it further. 

I will content myself by quoting one 
passage only from the judgment of Mr. 
Justice Bankin with which I respectfully 
agree. His Lordship observed : 

An express exemption which is large enough 
to cover all permanently settled estates and 
which covers them to the full extent of agricul¬ 
tural purposes if not somewhat further cannot 
readily be taken as applying only to estates not 
permanently settled or as an addition to an 
implied exemption of all permanently settled 
estates *^for all purposes whatever. 

The matter really comes back to this, 
viz., has the legislature in enacting the 
Indian Income-tax Act 1922, sufficiently 
expressed itself in declaring that income 
from land (by which expression I include 
revenue-free as well as revenue-paying 
lands) is assessable to 'income-tax. In 
my view the legislature has so expressed 
itself and it has expressed itself in a 
manner as to leave no room for doubt. 
Our attention has been drawn to the 
case of the Chief Commissioner of Jn- 
come-tax of Madras v. The Zamindar of 
SingampiUti (6) where their Lordships 
had to consider the effect of the Income- 
tax Act, 1918, upon the Madras Begula- 
tion 25 of 1802 which declared : 

that no alteration would be made in the 
assessment which the proprietors have engaged 
to pay but they and their heirs and lawful suo- 
oes^rs would be allowed to hold their estates at ■ 
such assessment for ever. 


AA W 


---- V ilViU vuicv 

there was no express modification o 
repeal of the exemption existing unde 
the Madras Regulations ’ in the Indiai 
Income Tax Act of 1918 ( the Incomt 
Tax Act of 1922 is substantially simila 
in terms to that of 1918 for the purpose 
of the present argument ). It was fui 
ther held that it was impossible to trea 
as a lesal and effective abrogation of th 
exemption by the words of S. 3 of th 
Income Tax Act 1918. Their Lordship 
referred to the case of the Associate 
Ne >'^p%pers Limited v. City of Londo 
Corpjiation (7), What happened in tha 
case was this. By Statute VII, Geo. XI: 
On. 37 certain lands in the City of Londo 

!S! AoV.?* 325=i5 Mad. 618(P.B. 

17) [1916J *2 A. 0. 429=85 L. J. K. B. 1786= 
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teolaimed from the river Thames were 
deolared to vest in the owners free from all 
^axes and assessments whatsoever. In 
1848, i. e., about 80 ^ears later, the City 
of London Sewers Act was passed, which 
imposed a new rate upon every occupier 
of a house or building within^ or partly 
within the City of London, whether such 
person shall be now liable in respect of 
such house or building to bo assessed to 
the relief of the poor or be not liable in 
respect thereof by reason of snch bouse 
or building being situate in any precinct 
or e'ktra parochial place or otherwise. 
The House of Lords held that these 
words did not take away the express ex' 
emption granted by the earlier Statute. 

This case has been discussed in 
the case of PoU-Carew v. Craddock 
(8). There the facts were as follows. 
A ferry was established by and main¬ 
tained under an Act of 1790, which 
was to be deemed to be a public Act and 
which contained a provision that the 
then proprietors or their respective 
heirs or assigns shall not be rated or 
assessed for or towards the payment of 
any tax, rate or assessment whatsoever, 
parliamentary or parochial, for or in 
respect of the said ferry. The question 
arose whether the exemption granted by 
the Statute extended to parliamentary 
taxes in existence at the date of the Act 
and whether it included income-tax which 
was first imposed subsequently to the 
passing of the Act of 1790. It was held 
that the exemption extended to parlia¬ 
mentary taxes whether in existence at 
the date of the Act or not and therefore 
it included income-tax. Lord Sterndale 
in bis judgment observed as follows: 

1 thiak it i.s laid down quite clearly that 
where there is an exemption from all raies, 
taxes and assessments, or all rates, taxes and 
assessments, whatsoever or whatever, if there is 
any difference, that exemption has to be looked 
at in oonnexion with the snbjsot matter of the 
Aot in which it is contained, and also in con- 
oexion with the oontext'ia which it occurs. It 
may be that when so looked at it may become 
oeoessary to limit the very wide terms in which 
the exemption is framed. An instance of that 
U to be found in the cases which have been 
denlded upon the Act of Parliament which has 
been oltsn under discussion, the Act of 7, Geo. 3, 
0. 87, which gave exemption to oertain persons 
who xeelaimed land from the river Thames foe 
^purpose of the building of Blackfriars Bridge. 

words of that exemption were ‘ free from all 
wXMand^assessment.' It has been quite olaarly 
laid down with r^ard to that exemption that 

tlOJOTs K. B. 109=1*28 U r, 809=89 L. 
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it applies only to local taxation and in a great 
measure upon this ground, that the Aot was 
in the nature of what has been sometimes called 
a bargain. It oame into existence in these 
oircumstauoes, The Corporation of liondon, 
who promoted the Bill, were anxious to get this 
land reclaimed, and they offered the persons who 
would do it, in the Aot of Parliament. Looking 
at those circumstances and also at the oontext 
in which the words ooourred, it was held that the 
Corporation oould only have been offering an 
exemption from taxes which they had the power 
to impose, and that inasmuch as they had no 
power to impose what is called Imperial taxation 
or general taxation the exemption could not 
refer to such taxation. That is an instance on 
the one side. 

To take an instance on the other side : in 
Duke of Argyll v. Commissioners of Inla}ui 
Bevenue (9), where the exemption was from alt 
taxes, it was held that that inolnded all taxes 
of all descriptions, and from the subject matter 
it is difficult to see how the decision could have 
bean otherwise. We start therefore with this; 
that in construing the exemption you have to 
look to a certain extent to the subject matter of 
the Act in which it is contained and to the 
context in which it occurs. But of course there 
is in this Act a very important difference in the 
language, and while you have to look at the 
circumstances and the context you must not 
omit to look also at the language. The language 
of the Act of 1700 is not ‘ all rates, taxes 
and assessments’ simply, but any tax, rata 
of assessment whatsoever, pariiainentary or 
parochial, for or in respect of the said 
ferry, etc.’ ’ " * It seem? to me it is quite 

clear that the words payment of any tax, rate or 
assessment whatsoever, parliamentary or paro¬ 
chial' mean what they say, that the exemption 
is not to be conffned to parochial taxation or 
parochial rating but extends to general parlia* 
mentary taxation such as is defined in the oases 
to which I have referred, and such general 
parliamentary taxation includes the income-tax. 

His Lordship then referred to the case 
of the Associated Newspapers Ltd. 
V. The City of London Corporation (7) 
and stated that as he understood the 
decision in that case, it did away entirely 
with the meaning which had been 
attached to the earlier cases, namely, the 
meaning that unless altered by express 
words, an exemption from taxation rela¬ 
ted only to present and not to future 
taxation. In the view 1 have taken of 
the words used in the Permanent Settle¬ 
ment Hegulations of 1793, the two cases 
last cited have really no bearing. The 
language used in 1793 is very different 
from the language used in the old 
English Statutes referred to in the cases 
before the House of Lords and before the 
King’s Bench Division. I desire to re¬ 
peat again that before effect is given (o 
contentions founded on the cases just 
•. 


(9) [1913] 100 L. T. 893=30 T. L. B. 48. 
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referred to, it is very important that the 
exemption claimed should be looked atK 
in connexion with the subject matter of 
the Act in which it U contained and also 
in connexion with the context in which 
it occurred. Indeed this has been em¬ 
phasized byLord Sterndale. and if the 
matter is looked at from this point of 
view, the present case would rather seem 
to be within the line of cases of which 
the case of Nova Scotia Steel & Coal Co. 
Ltd. V. Minister of Finance and Customs 

(4) is an example. 

The language used in Regulation I of 
1793 may not inaptly be compared with 
the language used in S. 4 of 23, Geo. II, 
C. 16, which ran as follows : 

And it is hereby enacted by the authority 
aforesaid that all and every contributor and 
contributors upon this Act duly paying the 
consideration or purchase money at the rate 
aforesaid at or before the respective days or 
times in this Act before limited in that behalf 
for such annuity or annuities as aforesaid or 
Buoh as he, she or they may appoint his, her 
or their respective executors, administrators, 
successors or assigns, shall have, received and 
enjoyed and be entitled by virtue of this Act 
to have received and enjoyed their respective 
annuity and annuities so to be purchased out 
of the moneys by this Act appropriated or ap¬ 
pointed for payment thereof as aforesaid and 
shall have good and sure estates and interests 
therein for ever, subject only to the proviso or 
condition of redemption in this Act afterwards 
contained concerning the same ; and that all 
the said annuities to be purchased on this Act 
and the principal moneys paid for the same 
and every of them during the continuance 
thereof shall be free from ail taxes, charges .and 
impositions whatsoever. 

Now, the first English Income-Tax 
Act was Mr. Pitt's Act in 179b, 5 years 
after Lord Cornwallis’s proclamation, 
(incidentally it may be remarked that in 
1793 Income-Tax was not thought of 
anywhere in the British Empire not 
merely in India but not even in the 
British Islands), bub nobody has ever 
contended that notwithstanding the 
provisions of the Loan Act referred to 
above, by which the English national 
debt was contracted, that in a general 
tax upon income the exemption referred 
to above was at all applicable. The case 
of the assessee is nowbero near so strong. 
In one sense evey form of taxation is 
income from land of whatever character 
it is or may be ; but if it is indirect 
taxation of land, it is certainly not with¬ 
in the pledge which was given in 1793, 
a^uming that on the words used the 
inference may be legitimately drawn 


that a pledge such as the assessee argu9-:( 
was given. 

On all these grounds I am of opinion 
that income from land, subject to the 
exemptions in the Income-Tax Act_ is 
liable to be assessed to income-tax and 
that the answer to the third question 
subject to the said exemption is in the 
affirmative. The answer to the second 
question subject as stated above is also^ 
in the affirmative. 

Bitckland, J.—I concur. 

Suhrawardy, J.—I have had the 
advantage of reading the judgment to be 
just delivered by my learned brother 
Mukerji, J., and I agree with him in his 
reasonings and conclusions. 

Panton, J.—I agree in the judgment 
delivered by my learned brother 
Mr. Justice Ghose. 

Mukerji, J.—The two questions refer¬ 
red to the Pull Bench are ; 

II. Whether iocoiue derived from such of the 
above sources as were not taken into considera¬ 
tion at the time of fixing the Jama at the 
time of the Permanent Settlement is assessable 
for income-tax purposes. 

III. Whether having regard to the terms of 
the Permanent Settlement Regulation income 
derived from the above sources in permanently 
settled estates, is liable to assessment to in¬ 
come-tax. 

The " above sources” referred to in. 
these questions are : (i) Jalkar or rents 
received from fisheries, (ii) Ground-rent 
from laud used for potteries, (iii) Ground- 
rent from land used as brickfields, (iv) 
Fees received from the tying up of boats 
against the assessee’s land, (v) Fees 
received from land used for storing pur¬ 
chases of crops {paiali), (vi) Fees received 
from cart stands, (vii) Punyaha nazar or 
nazar paid by tenants of agricultural 
holdings at the beginning of the zemin- 
dari year, (viii) Nazar for petitions pre¬ 
sented to the zamindar, dealing with 
questions of succession, settlement and 
partition, (ix) Ground-rent for perma¬ 
nent shops at bats and bazars and (x) 
Stall-fees paid by temporary (daily) 
sellers at hats and bazars. 

To answer these questions it is neces¬ 
sary to appreciate the true nature and 
effect of the settlement that was meant 
by the Permanent Settlement. This, no 
doubt, has to be gathered primarily 
from the Regulation dealing with it, 
viz., Regulation I of 1793, but there are 
expressions used in that Regulation, to 
realize the exact import and significance 
of which reference must be made to some 
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of the other Regulations that were 
passed at the same time and a brief 
survey also of the history of events that 
Ipd up to them is more than necessary ; 
6, g., suoh expressions as the following : 

the limitation of public demand upon 
the land" (S. 1): 

the jama assessed upon their lauds under the 
Begulalious would be continued after the 
expiration of ten years and remain unalterable 
for ever (S. 2, Art. 1) ; 

to declare the jama which has been or may 
be assessed upon their lands under the Regula¬ 
tions abovementioned, fixed for ever fS. 3, 
Art. 2) ; 

at the expiration of the term of the Battle¬ 
ment, no alteration will be made in the as¬ 
sessment. which they have respectively engaged 
to pay but that they and their heirs and lawful 
successors will be allowed to hold their estates 
at such assessment for ever : (S. 4, Art. 3); 

they and their heirs and lawful successors 
shall be allowed to hold their respective estates 
at such assessment for ever” (S. 5, Art. 4.) 

Such individuals and their and lawful succes* 
Bora shall be permitted to hold the lands at the 
assessment at which, they may be transferrod for 
ever (8. 6, Art. 6); 

from the earliest times the public assessment 
upon the lands has never been fixed and the 
zemindars, independent talukdarsor other actual 
proprietors of land, with or on behalf of whom a 
settlement has been or may be concluded, are to 
consider these orders fixing the amount of the 
assessment as irrevocable and not liable to 
aitoratloa by any persons whom the Court of 
Directors may hereafter appoint to the adminis¬ 
tration of their afiairs in this country. (8. 7, 
Art 9); 

for the limitation of the public demand upon 
the lands the net income and consequently the 
value (independent of any increase of rent ob¬ 
tainable by improvement) of any landed property 
.will always be ascertainable by a com¬ 
parison of the amount of the fixed jama assessed 
upon it (B, 10, Art 9) 

Up to 1793 no general code of law had 
been enacted for India ; rules and orders 
were passed from time to time, but no 
systematic code was framed. Regulation 
1 of 1793 was passed on the Ist 
May 1793 and on the same day 47 
other Regulations were passed. The 
Regulation consisted of the proclamation 
of Lord Oornwallis of the 22Dd March 
1793 and was made law from that date. 
Xhe proclamation was addressed to the 

umindarSt indepondant talookdais and other 
Mtual proprietors of land paying revenue to 
Qovernment in the provinces of Bengal, Behar 
and Orissa. 

The opening words of Regulations XIX 
ftnd XXXVIl of 1793 and the first para~ 
graph of Regulation II of 1793 explain the 
biflifl of the Permanent Settlement : 


By tho ancient law (Cusioin perhaps vrould 
have been a better word) of the country the 
ruling i)ower is entitled to a certain proportion 
of the produce of every bigha of land (demand 
able ill money or kind according to locai 
custom). Unless it transfers its right thereto 
for a term or in perpetuity, or limits the public 
demand upon the whole of the lands belonging to 
an individual, leaving him to appropriate to his 
own use the difference between the value of such 
proportion of the produce and the sum payable 
to the public whilst he continues to disohargu 
the latter 

(Regulation XIX of 1793) S. 1; see also 
preamble to Regulation XXXVTI of 1793) 
and 

As being the two fundamental measures essen • 
tial to the attainment of it the soil has been 
declared to be vested in the landholder ; and the 
revenue payable to Government from each estate 
has been fixed for ever 

(Regulation II of 1793, S. 1). What is 
this ‘public demand’ or ‘revenue’ that 
was intended to be limited or fixed for 
ever, and what was the ‘jama’ or ‘assess¬ 
ment’ that was so fixed ? 

When by virtue of the grant of the 
Diwani in 1765 the task of administering 
the land and the revenue devolved upon 
the Company's servants they found it too 
difficult for them to perform They had 
been previously occupied solely in pursuit 
of trade and had very little opportunities 
of acquiring the requisite knowledge and 
experience, and accordingly they were 
placed in an extraordinary position. 
They followed for some time with little 
or no change the system of administra¬ 
tion which bad obtained befere. It 
would be tedious to set out the changes 
that were introduced as regards the 
machinery of collection or the supervi¬ 
sion that was to be exercised in that be¬ 
half, between then and the time of the 
the Permanent Settlement, and this need 
nob be done for our present purposes. It 
is noteworthy that in 1769 a letter of 
instruction was issued bo the Supervisors 
who were just then appointed to super¬ 
intend the Indian Officers employed 
throughout the country in collecting the 
revenue and administering justice,—a 
memorable document setting forth with 
remarkable perspicuity and scrupulous 
care the duties that they had to discharge, 
chief amongst which was to hold some 
elaborate enquiries. The two main 
objects of these enquiries, so far as land- 
revenue was concerned, were to fix the 
amount of what the zemindar received 
from the ryot as his income or emolu'* 
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naenfe, and to secure to the ryot, after he 
bad supplied the legal dues of the 
'Government the enjoyment of the 
remainder. The task was too much for 
those by whom it was to be performed 
and the enquiries wore looked upon with 
suspicion by those for whose benefit they 
were meant. Accordingly the directions 
were countermanded and minute scru¬ 
tinies were prohibited. The condition of 
the country was as unhappy as ever, and 
notwithstanding the Great Famine of 
1770 and the consequent mortality and 
the decrease of cultivation, the standard 
of collection of revenue was maintained ; 
nay it rather improved in consequence of 
violence and oppression and imposition of 
assessment on existing ryots to cover the 
loss that had been sustained by reason of 
the death or absconsion of others. In 1771 
the Court of Directors sent out instruc¬ 
tions to stand forth as the Dewan and 
by the Agency of the Company’s 
servants to take upon themselves the 
entire care and management of the re¬ 
venues. From 1765 to 1771, with the 
exception of the 24 Pergannas, Burdwan, 
Midnapore and Chittagong, the other 
districts were left under Indian manage¬ 
ment. Behar had been settled for a term 
of years, but the settlement for the re¬ 
venue, mal and sayer in Bengal and 
Orissa bad up to this time been from 
year to year. These settlements were 
made in some instances with landholders; 
in others with farmers; or when the 
former declined to engage for the revenue 
and no adequate proposal was made by 
the latter the rents payable by the under¬ 
tenants used to be collected by the offl- 
cers of Government under khas manage¬ 
ment. This fluctuating system was im¬ 
politic and fraught with evil. The old 
assessment at which revenue was col¬ 
lected was found to be too much for the 
country to bear and accordingly in 1772 
measures were adopted with a view to 
make a quinquennial settlement of Ben¬ 
gal and Orissa. This settlement was 
made for the most part with farmers, as 
it was thought that the real value of the 
country could be better ascertained by 
letting it out in farm for a term of years 
to the highest bidder. Speculators, hav¬ 
ing no idea of the real capabilities of the 
country and incited by hopes of making 
the same large profits as could be reaped 
under the old system which was not 
P T loularly keen about punishing extor¬ 


tion or oppression, intervened and readily 
agreed for sums which eventually they 
were unable to pay. Experience thus 
showed the quinquennial settlement to 
be a mistake. In 1776 the Governor- 
General in Council submitted to the 
Court of Directors for approval a scheme 
for making up settlements with the 
zemindars but it was not approved for 
certain “ weighty reasons.” In 1777 and 
thereafter annual settlements were again 
made under the orders of the Court of 
Directors, preference being now given to 
zemindars, whenever they were willing 
to a reasonable assessment. 

In 1784 Statute 24, Geo. Ill, G. 25, was 
passed by the British Parliament, 3. 39 
of which required to give orders 

for settling and establishing upon principles of 
moderation and justice, according to the laws 
and constitution of India the permanent rules 
by which the tributes, rents and services of the 
rajas, zemindars, polygars, talookdars and other 
native holders should be in future rendered and 
paid to the United Company. 

In obedience to those requirements 
orders were transmitted two years later 
to the Government of India for making 
inquiry into the condition of the land¬ 
holders and other inhabitants residing 
under their authority and for the estab¬ 
lishment of permanent rules for the set¬ 
tlement and collection of the revenue 
and administration of justice founded on 
the ancient laws and usages of the coun¬ 
try, so as 

to fir a permanent revenue on a review of the 
collections of former years, and that the settle¬ 
ment should in every practicable instance, be 
made with the zemindars, rules being at the 
same time made for maintaining the rights of 
other classes according to the usages of the 
country, 

and they sent orders for a decennial 
settlement in the first instance with a 
view to be made permanent on their ap¬ 
proval. On receipt of these orders most 
careful local enquiries were again made 
in order to obtain all possible and avail¬ 
able information as to the past and pre¬ 
sent state of the country. The nature, 
extent and scope of these enquiries and 
the nature of the settlement that was 
made by the Decennial Settlement may 
best be gathered from what Mr. Har¬ 
rington says about them in his Analysis 
of the Bengal Regulations, Vol. II, 
pp. 174 to 177. He says thus: 

On receipt of these instructions the most parti- ■ 
cuiar local enquiries were set on foot, to obtain 
all possiblq information of the former and pre¬ 
sent state of the several districts; the oonditiou 
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ot the landholders and tenants of every des* 
oription; their rights aadei the Moghul Goveru- 
ment before its deolioe; the laws and usages 
which had since prevailed in settling the rents 
payable by the ryots, dependent talukdars, and 
other undaf'tenants, to the zjmindars, indepen¬ 
dent talookdars, and other superior landholders ; 
what new impositions and exactions had been 
introduced under the Oompany's administration; 
what rules were required for securing the in¬ 
ferior occupants and immediate cultivators of 
the soil against oppression and extortion ; and 
generally, what measures should be adopted to 
remedy existing defects and abuses in the ad¬ 
justment and collection of the land rents; as 
well as in the guoge, haut, bazar, and other 
duties levied under the general denomluatioo of 
Sayer. Detailed accounts of the assessment, and 
actual collections, in past years were also pro- 
cured; with every other document which ap¬ 
peared material for determining a standard re¬ 
venue for future years, such as the orders of the 
Court of Directors prescribed, and the land¬ 
holders might be able to pay without distressing 
their tenants; and the voluminous reports of the 
Collectors, Board of Revenue, and other public 
oihcerg, upon the inquiries made by tham, were 
abridged and brought forward in a collective 
view, by a Member of the Government eminently 
distinguished for his talents, knowledge and ex¬ 
perience ; whose minute on the settlement of 
Bengal, recorded the 18th Jane 1739, was subse¬ 
quently noticed by the Court of Directors as a 
^comprehensive and masterly dissertation, which 
not only exhibited and methodized the most 
material parts of the reports from the Collec¬ 
tors of the Bengal province, but aSorded new and 
important communications from himself; sup¬ 
plying, in various respects, what they wanted; 
delineating with great clearoess the past financial 
system and history of B.mgal; examining with 
candour those points in it which have been sub¬ 
jects of controversy ; investigating with patient 
judgment the best system for the country; 
the difficulties which miy attend it; the means 
of obviating them ; and in fine, proposing from 
the whole a set of regulatiois for carrying into 
execution the orders of the Court respecting the 
decennial settlement so as to secure justice both 
to the Government and to the subject; and to 
prevent, in future, those abuses, which either 
exist or may be apprehended, in the detail of the 
oollectioD.’ On consideration of this document, 
with the papers which accompanied it, and a 
^rther minute from the same Member of 
Government, on the settlement of Behar recorded 
18th September 1789, the Governor-General in 
Council passed the rules, afterwards incorporated 
with amendments ... in Regulation VIII of 1793 
I • . The primary rule directs that ‘ a new settle¬ 
ment of the land revenue shall be concluded for 
a period of ten years to commeice with the 
Fussily, ’Villaity, and Bengal year 1197, for 
Orissa, and Bengal respectively.’ And 
by the Bucoaeding rate it is at the same time 
notified to the proprietors of land, with whom 
^ seitlement may be coffcluded, that the 
ntseaso^t fixed by the deoennial settlement will 
®o®tinued after the expiration of the ten years 
unalterable for ever ; provided such 
e^ttnuance shall meet with the approbation of 

Honourable Court of Directors, but not 
otherwise. 

■ 1927 0/67 & 58 


Then followed that; memorable contro¬ 
versy between Lord Cornwallis and the 
Members of his Government in whicli he 
put forward cogent arguments for fixing 

the Government demand ’’ as the first 
measure necessary to be adopted to atlord 
an opportunity to the landholder “ of 
inci'easing his profits by the improvement 
of his lands.” He was of opinion that the 
potta regulations and a general reserva¬ 
tion of the right of the Government to 
interfere for the protection of the ryots 
and the prohibition of new ahwabs and 
such other small remedial measures 
would sufficiently protect the ryots and 
that the views of his opponents did not 
warrant the postponement of a measure 
which he deemed 

best calculated to promote the substantial inte¬ 
rest of the Company and of the British natimi 
as well as the happiness and prosperity of the 
natives of India. 

The Court of Directors, on examining 
the materials placed before them were 
strongly in favour of a Permanent Settle¬ 
ment and signified their approval of 
Decennial Settlement being made perma¬ 
nent. They wrote back to that effect, 
expressing their intention in these words : 

It being our iutention in the whole of this 
measure, effectually to limit our own demands, 
but not to depart from our inherect right, as 
Sovereigns, of being the guardians and protectors 
of every class of persons living under Goveru- 

ment etc. 

The Decennial Settlement was there¬ 
upon made permanent by the procla¬ 
mation dated the 22nd March 1793, and 
subsequently enacted into Regulation I 
of 1793, as already stated. As regards 
the effect of the Permanent Settlement, 
in so far as its broad features are con¬ 
cerned as affecting the relations between 
the State, the zamindar and the ryot, 
two radically distinct views are some¬ 
times taken. The advocates of one view 
say that before the Permanent Settle¬ 
ment there was a declaration by Govern¬ 
ment that it was necessary to secure the 
ryots in the perpetual and undisturbed 
possession of their lands, that of the 
three parties concerned, viz., the State, 
the zamindars and the ryot, the ryot’s 
was the dominant right, that is to say 
he was proprietor and the demand upon 
him was that of the State for a gross 
amount limited by custom and this was 
specifically limited by the Regulation 
of 1793, out of which the State remune¬ 
rated the zamindar ; that the State was 
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not the proprietor of the soil, its rights 
were limited by custom to the money 
value of a specific proportion of the 
produce of the land, and the authors of 
the Permanent Settlement limited ^ it 
further by enactments which, if carried 
out according to the intention of the 
legislature, would have given the same 
immunity to the ryot as is enjoyed by 
the zamiudavs, against enhancement of 
rent from a rise of prices : and that the 
so-called proprietary I'ight of the zamin- 
dars was a very limited one, and it was 
so greatly restricted that it was not 
dominium but servituc —a rent charge or 
strictly speaking a revenue charge upon 
property which belonged to another and 
which the zamindars had no power of 
turning to any use without buying it 
from the other who was the proprietor. 
The advocates of the other view maintain 
that there was no well-defined customary 
law, no known or settled rates of rent in 
existence in 1793 ; that the legislation of 
1793 left the right of the cultivator of 
the soil as indefinite and undefined as 
they were before ; that the Government 
deliberately refrained trom undertaking 
the 'difficult task of defining these 
rights and contented themselves with 
reserving a general power of inter¬ 
ference in case of oppression; that the 
property in the soil which had never 
before been formally declared to be 
vested in the landholder was declared 
to be vested in them; and that the 
revenue payable to Government from 
each estate was fixed for ever. 

The rights and duties of the zemin¬ 
dars in so far as they were declaimed by the 
Permanent Regulations may be matters 
of doubt. Whether when the English 
Settlement was originally established 
in India they were owners of the soil 
subject only to a tribute to Government 
[as was the opinion of the Lord Chan¬ 
cellor in Freeman v. Fairlie (10)] or 
whether they had only certain restricted 
proprietary rights in the revenue which 
may fairly be considered rights in the 
produces of the soil and so in the soil 
itself, may be a matter of controversy. 
Whether by the mere description and 
enumeration of the classes to be settled 
with and by the recital of such settle¬ 
ment (e, g. the Regulations of the 23rd 
November 1792. Reg. II of 1793, and 

of 1793) it was intended to 

(10) CIS23] 1 M. I. A. 305=1 Sar. 123 (P. 0.)’ 


take away the rights of the actual culti¬ 
vators and possessors of the soil and vest 
them in the zemindars may be a debat¬ 
able question, though it seems to be 
now settled that a settlement with a 
person for the purposes of revenue does 
not establish any proprietary right in 
the land in favour of the person settled 
with, if he did not already possess that 
right, but is made with Government 
only as to their claim to their revenue 
[Juggut Mohini Dassee v. Mt, Sakhee- 
money Dassee (11).] Whether the rights 
of the cultivators of the soil were left as 
uncertain or unsettled as before or 
whether they were sufficiently protected 
in aceordauce with the original intention 
of the Court of Directors or of Lord 
Cornwallis himself are matters on which 
there may be two opinions. Opinion is 
also divided on the question of the 
justice, expediency or equities of the 
measure. The fact, however, that the 
Government limited its own demand 
upon the zemindar in so far as that de¬ 
mand related to the income that was 
derivable from the lands is a matter 
which can scarcely be doubted or dis¬ 
puted. The true view of this fixity of 
assessment is this : In the time of the 
Moghul and Mahomedan Governments 
the share of the State was uncertain, and 
so was the share of the zemindar ; the 
Permanent Settlement fixed and made 
certain the former, but left the latter 
as uncertain as ever. The zemindars 
thus came to know to a penny what 
they had to pay to the State at all future 
times. The second part of S. VII, Art. VI 
of Reg. I of 1793, runs in these words: 

The Governor-General in Council trusts that 
the proprietors of lands sensible of the benefits 
conferred upon them by the public assessment 
being fixed for ever will exert themselves in the 
cultivation of their lauds, under the certainty 
that they will enjoy exclusivelv the fruits of 
their own good management and industry and 
that no demand will ever be made upon them or 
their heirs or successors by the present or any 
future Government, for an augmentation of the 
public • assessment in conssquence of the im¬ 
provement of their respsctives estates. 

No words can be clearer ; no promise 
more definite. • If language has any 
meaning, the declaration means that 
whatever may be tbe income or profits 
of the zemindar by reason of his having 


(11) [1871] 14 M. I, A. 289=10 B. L. R. 19= 
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improved his estate the same will not 
be further touched or taxed. 

But was the public assessment not to 
be augmented in any way in future ? 
The answer must be sought for in the 
declaration itself and the declaration 
answers it in this-way: It could be 
augmented in any way, so long as the 
method adopted did not mean to take 
away a portion of this income or profits 
qua such income or profits. Indeed 
there are the clearest possible indications 
within the Regulations themselves to 
the effect that nothing was further from 
the minds of the authors of the Perma¬ 
nent Settlement than to forgo for ever 
the right to impose taxes or cesses for 
ever. It is necessary therefore to exam¬ 
ine the jsources from which this aug¬ 
mentation was contemplated. 

The right of establishing Sayer or 
internal duties was expressly reserved 
by S. VIII, Art VII, Clause (2) of Reg. I 
of 1793 and it was expressly stated that 
one of the consequences which the Gov¬ 
ernment expected from retaining the 
privilege in its own hands was a future 
opportunity of augmenting the revenue 
in that way. 

The Regulations upon this subject 
were re-enacted in Regulation XXVII of 
1793. This Regulation purported to 
re-enact with alterations and modifica¬ 
tions the rules passed by the Governor- 
General in Council on the Hth June 
and on subsequent dates, for the resump¬ 
tion and abolition of the Sayer, or in¬ 
ternal duties and taxes throughout 
Bengal, Behar and Orissa, and for adjust¬ 
ing and paying the deductions and com¬ 
pensations directed to be granted to the 
proprietors and farmers of estates paying 
revenue to Government and the holders 
of property exempt from the payment 
of revenue to Government on account of 
the duties and taxes abolished. The 
Rules for the resumption of the Sayer 
passed on the 11th June 1790 were re¬ 
enacted in S. 2 of this Regulation. By 
these Rules the right of the zemindars 
to collect the Sayer was taken away, 
compensation bsing given for the 
loss thus caused to them, and the 
revenue derived from these collections 
was consequently excluded in assess¬ 
ing the jama at the time of the 
Beoennial and Permanent Settlements. 
The Rules for the abolition of the Sayer 
passed on the 28fch July 1790 were enac¬ 


ted in S. 4 of this Regulation. This 
section enacted : 

The privilege of imposiug and collecting inter- 
nai duties has been resumed from the land¬ 
holders, and taken exclusively iuto the hands of 
Government for the purpose of reforming abuses 
in these collections, and thereby affording bene¬ 
fit to the commerce of the country, as well as 
general ease to its inhabitants. For the more 
effectual attainment of these objects the Gover¬ 
nor-General in Council has now resolved that 
all duties, taxes and other collections coming 
under the denominatiou of Sayer (with the ex¬ 
ception of the Government and Calcutta cus¬ 
toms. the duties levied on pilgrims at Gaya and 
other places of pilgrimage, the abkari or tax on 
spirituous liquors which is to be collected 
agreeably to former orders, the collections made 
in the guuges, bazirs and hauts situated within 
the limits of Calcutta, and such collections as 
are confirmed to the landholders, and the 
holders of gunges, bazars and hauts, by the pub¬ 
lished resolutions of the ILth June 1790, namely 
rent paid for the use of land or for houses, shops 
or other buildings erected thereon, or for or¬ 
chards, pasture ground or fisheries, sometimes 
included in the Sayer under the denomination 
of phulkar, bunkat and ialkar) whether 
made by Europeans, or natives either ou their 
own or the public account, in the gunges, bazirs 
hauts or other places within the provinces, be 
forthwith abolished, and that the ooaipen.sation 
to be made in consequence be regulated by an 
average of the net produce stated in the past 
accounts, for as many years as they can be pro¬ 
cured not exceeding ten (excluding therefrom 
such collections as have been prohibited by 
Government) and be adjusted, with regard to the 
colleccions in malguzarri and lakheraj lands 
respectively, according to the principles already 
laid down in the resolution of the lUh Juue 
1790. 

It was thus made clear that rent paid 
for the use of land, or for houses, shops 
or other buildings erected thereon or for 
orchards, pasture ground or fisheries, 
sometimes, included in the Sayer, under 
the denomination of phulkar, bunkur or 
jalkar was not Sayer within the meaning 
of the Regulations. 

That the right to a taxation generally 
was not given up is amply clear upon 
other materials, but it is equally clear 
that the income or profits derivable from 
the lands was not to be taxed as such. 

Lord Oornwallis' minute of the 3rd 
February 1790 which was sent in circu¬ 
lation on the 7th and recorded on the 
12th also shows beyond the shadow of a 
doubt that the Government of 1789-1793 
contemplated and expected that the im¬ 
proved condition of all classes would 
enable the expenses and requirements of 
Government to be provided by other 
forms of taxation. He said : 

There is this further advantage to be expected 
from a fixed assessment in a country subject to 


452 Calcutta King-Emperor v. Raja 

drauglit and inundation that it affords a strong 
inducement to the landholders to exert himself 
to repair as speedily as possible the damages 
which his lands may have sustained from these 
calamities; for it is to b3 expected that when 
the public demand upon his lands is limited to 
a particular sum he will employ every means in 
his favour to tender them capable of again 
paying that sum and as large a surplus for his 
own use” . , . .‘‘The maxim that equality m 
taxation is an object of the greatest importance, 
and that in justice all the subjects of a State 
should contribute as nearly as possible, m pro- 
portioQ to the income which they enjoy under 
its protection does not prove the expediency of 
varying the demand of Oovornment upon the 
lands ; on the contrary, we shall find that, in 
countries in which this maxim is one of the 
leading principles in the imposition of taxes, the 
valuation of the land on which they are levied 
is never varied. In raising a revenue to answer 
the public exigencies, we ought to be careful to 
interfere as little as possible in those sources 
from which the wealth of the subject is derived. 

Agriculture is the principal source of the 
riches of Bengal; the cultivator of the soil fur¬ 
nishes most of the materials for its numerous 
manufactures. In proportion as agriculture 
declines, the quantity of these materials must 
diminish, and the vtluaof them increase, and 
consequently the manufactures must become 
dearer, and the demand for them be gradually 
lessened. Iraproveme' tin agriculture will pro¬ 
duce the opposite effects. The attention of 
Government ought therefore to be directed to 
render the assessment upon the lands as little 
burdensome as possible : this is to be accom¬ 
plished only by fixing it. The proprietor will 
then have so.ne inducement to improve his 
lauds; and as his profits will increase in pro¬ 
portion to his exertio is, he will gradually be¬ 
come better able to discharge the public revenue. 
By reserving the collection of the internal duties 
on Commerce, Government may at all times ap¬ 
propriate to itself, a share of the accumulating 
wealth of its subjects, without their being sensi¬ 
ble of it. The burden will also be more equally 
distributed ; at present, the whole weight rests 
upon the landholders and cultivators of the 
soil. 

Almost contemporaneously with the 
Permanent Settlement on the 6th 
March 1793 Lord Cornwallis wrote to 
the Court of Directors ; 

We think this a proper opportunity to observe, 
that if, at any future period the public exigencies 
should require an addition to your resources, 
you tnust look for this addition In the increase of 
the general wealth and commerce of the country ; 
and not in the augmentation^ of the tax upon the 
land. Although agriculture and commerce pro¬ 
mote each other, yet in this country, nnore than 
in any other, agriculture must flourish, before 
commerce can become extensive. The materials 
for all the most valuable manufactures are the 
produce of its own lands. It follows therefore 
that the extent of its commerce must depend 
upon the enoouragemeut given to agriculture; 
and that whatever tends to impede the latter, 
destroy the two great sources of its wealth. At 
almost the whole of your revenue is 

ise upon the lauds; and any attempt to 
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participate with the landholders in the produce 
of the waste lands would (as we have said) 
operate to discourage their being brought into 
cultivation ; and consequently prevent the aug* 
mentation of articles for manufacture or export. 
The increase of cultivation (which nothing but 
permitting the landholders to reap the benefit of 
it can affect) will bs productive of the opposite 
consequences. To what extent the trade and 
manufactures of this country may increase under 
the very liberal .measures which have been 
adopted for enabling British subjects to convey 
their goods to Europe at a moderate freight, we 
can form no conjecture, We are satisfied, how¬ 
ever that it will far exceed general expectation ; 
and the duties on the import and export trade 
{exclusive for any internal duties which it may 
in future he thought advisable to Import) that 
may hereafter be levied, will afford an ample 
increase to your resources without burdening the 
people or affecting in any shape the industry of 
the country. 

In 1811 tho Oourb of Direefcora said : 

It was indeed imigined at the period of the 
establishment of the Bengal Settlement that in 
proportion as the effects naturally to be exacted 
from an enlarged and liberal policy were devel¬ 
oped, in proportion as the land was ^proved, 
activity given to commerce and as the people 
were enriched, our Government would be able. 
by means of taxation on the necessaries or 
ties of life not only to idemmfy itself for the 
sacrifices it had made, and for any contingent 
loso which it might sustain from the depreciation 
of money but that our revenue might be made to 
advance in equal proportion with the prosperity 
of the country and that both would go on 
flourishing in rapid progression. 

Thus at the time and within 20 years 
of the Permanent Settlement the source 
of such fresh taxation was clearly indi¬ 
cated. The italics in the extracts given 
in the above three paragraphs are mine. 

A reservation of a right to impose far¬ 
ther tax on the income or profits of the 
land which was given to the zemindar as 
the fruits of his own labour cannot be 
gleaned from any quarter. Whether a 
portion is taken as revenue and another 
under the head of Income-tax, both are 
demands of the State, and when, in asses¬ 
sing the revenue, a guarantee was given 
of its fixity and a declaration was made 
that the balance will nob be altered at 
any time, to impose a further tax on the 
income or profits, does away with that 
fixity and alters that which was guaran¬ 
teed to be unalterable. The question 
whether the income or profits now made 
was then taken into, account or the 
sources from which they are now made 
were in those days unknown or not in 
existence does not affect the matter, in 
view of the preamble to Regulation II of 
1819 and the preamble as well as S. 31 
01, (2) of Regulation VIII of 1819, 
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The argument that it was only the 
tevnnue payable by xthe lands and not 
the entire demand of the State for all 
income or profit? referable to the estates 
was fixed by the Permanent Settlement 
loses sight of the fact that income or 
profits from fisheries wete taken into 
account. The object of the Settlement 
in exempting from further burden income 
which had already paid toll to the State 
in the shape of land revenue was pri¬ 
marily to protect and improve^ agricul¬ 
ture, as that then was the chief source 
of income, and the exenaption of agricul¬ 
tural income from the operation of the 
'Income-tax Act perhaps indicates a con¬ 
tinuity of policy on the part of the 
legislature in that respect. This, to my 
mind, is the inwardness of the doubt 
expressed by the learned Judges who 
constituted the Pull Bench in the case 
■of the Chief Commissioner of Income- 
tax, Madras v. Zamindar of Sinqam- 
patti (6) as to the meaning of ‘agricultural 
income.' The words of the Settlement 
however are clear enough as indicating 
an intention to leave untouched for all 
times to come the surplus that the land¬ 
holder will be able to derive as income 
or profits from the Lands of his estate. 

It may not perhaps be right as a matter 
or method of construction in order to con¬ 
strue the Income-Tax Act 11 of 1922 to 
put it side by side with Regulation I of 
1793 without taking into account the 
events that have happened during and 
the changes that have been wrought by 
the long years that separate the two 
enactments, but such a comparison is not 
altogether without its purpose. If the 
Income-tax was sought to he levied upon 
permanent settlement zemindars, while 
Regulation I of 1793 was yet in sight 
would it not have been understood as 
having taken away from the fixity of the 
State demand and altered the income 
and profits the unalterable character of 
which the Regulation bad assured. 

The above, in my opinion, is the rela¬ 
tion between the two enactments, but 
we are yet on the threshold Of the en¬ 
quiry. It is not disputed that the 
legidature has absolute right to abrogate, 
modify or destroy any right or privilege, 
even if it be of its own creation. What 
we have then to consider is whether the 
logislftture has done so, expressly or by 
necessary implication, in this particular 


As a guide to the construction of this 
Act, to argue on the basis of other Acts 
e.g., the Zemindari Dak Cess Act, the 
Road Goss Acts, the Public Works 
Cess Act, the Embankments Act the 
Drainage Act, the Bengal Municipal 
Act, the Court of Wards Act, the 
Village Choukidari Act, the Court-fees 
Act, the Stamp Act, the Bengal Settled 
Estates Act, the Probate Act and the 
like—enactments relating to what is said 
to be direct or indirect taxation is, I say 
with all respect, to argue on the strength 
of a palpably false analogy ; so long as 
the absolute privilege of the legislature 
to which I have referred is not disputed. 
These legislations, most if not all of 
them, may be justified as imposing taxes 
in return for services rendered, facilities 
offered or benefits conferred. In soma of 
them reference is made to 'land” or the 
income or profits arising or derivable 
therefrom as affording a basis for calcu¬ 
lating the amount of the imposition. In 
Qf'hers the imposition is, no doubt, an 
additional burden on the lands,or viewed 
in another way forms a deduction from 
the income or profits of the lands, but 
the language that is used leaves no doubt 
as to the intention that the imposition 
should operate as such. If justly or un¬ 
justly these enactments have been passed 
and the intention to interfere with the 
zemindar’s income or profits from the 
lands permanently settled with him is 
clear, what help does it afford us in con¬ 
struing Act 11 of 1922 ? In my opinion 
it is of very little consequence if the 
legislature has put a different meaning 
on “the fixity of public demand” from 
what it obviously bears or chose to 
violate the fixity more than half a 
century after, if it be established that it 
has done so. 

A consideration of the earlier enact¬ 
ments relating to income-tax is perhaps 
more profitable. To turn then to the 
earlier enactments. In Act 32 of I860, 
S. 1 provided that 

thero shall be collected .and paid.for and 

in respect of the property and profits mentioned 
in the several schedules. 

Schedule I ran in these words : 

For and in respect of the property in and 
profits arising from, all lands and houses in 
India. 

Schedule 2 ran thus : 

For and in respect of the annual profits aria* 
iog to any person residing in India from, any 
kind of property whatever whether situate in 
India or elsewhere,,,,,,.,. 
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The Rules applicable fco Schedule 1 are 
contained in Part VII and they expressly 
refer to lands permanently settled (vide 
Rr. 1 and 4). This Act remained in force 
from the 1st of July 1860 to the Ist of 
August 1865. There can be no question 
that this Act referred to “All lands and 
houses in India” “any kind of property 

.in India,” and the rules provided 

for computing the assessment on pei'- 
manently settled lands. The next impor¬ 
tant Act to which reference need be 
made is Act 8 of 1872. The Preamble 
says : 

For the purpose of imposiuR duties on in¬ 
come, arifiing from oflico.?, praperty, professions 
or trade. 

The mode of assessment is differently 
provided for as regards “Duties on 
oftlces”—(Part 11) “Duties on profits of 
Companies” (Part III), Duties on interest 
on Government Securities (Part IV). 
while Part V deals with “All other in¬ 
come.” S. 16 says : 

A yearly duty of two pies for every rupee shall 
be levied upon all incomes of one thousand 
rupees per annum or upwards, not chargeable 
under Part II, Part III or Part IV of this Act. 

Section 21 says : 

Owners of land or houses occupying the same 
shall be chargeable in respect of the annual 
value thereof at nine-tenths of the full rent at 
which such lands or houses are worth to be let 
for the year. 

Then follows a provision for making 
special rules for calculating the assess¬ 
ment, when the income is derived from 
land-paying revenue. This Act made all 
incomes including those derived from 
lands assessable to tax and there is no 
reason to suppose that it intended to 
exclude permanently settled lands. This 
Act remained in force for one year only. 
To take Act 2 of 1886 next. In this 
Act a marked departure is noticeable ; 
the Preamble states : 

Whereas it -is exepdient to impose a tax on 
income derived from sources other thau 
agriculture. 

The charging section is S. 4. The 
exceptions are mentioned in S. 5 in 
which ‘ land ’ is mentioned by way of 
exception and it points to the sources of 
income as specified in the first column of 
the Second Schedule. This schedule is 
divided into four parts. Part I relates 
to Salaries and Pensions ; Part II, profits 
of companies, Part III, interest on secu- 
nties and Part IV, other sources of 
income not included in Part I. Part II, 
or Part III, of the schedule,” The pro¬ 
visions of the Act relating to mode of 


assessment and collection say nothing as 
to revenue whether temporarily or per* 
manently settled. The word “ lands ” 
does not come in at all as a source of in* 
come unless it comes under “any source”^ 
in Part IV. 

The language of Act 7 of 1918 need 
not be separately considered as it is 
repeated with but slight alteration in 
Act 11 of 1922, The structure of this 
Act again is radically dififerenb from the 
Acts of 1860 and 1872 and there are also 
points of difference between it and the 
Act of 1886. The Preamble is jieuferah 
It states, “ whereas it is expedient to 
consolidate and amend the law relating 
to Income-Tax and Super Tax ” and the 
schedule of enactments repealed refers to 
the Act of 1918, and the amending Acts 
of 1919 and 1920. “ Total income ” is 

defined in S. 2 (15) as meaning total 
amount of income, profits and gains from; 
all sources, to which the Act applies 
computed in the manner laid down in 
S. 16. If one looks for the sources to 
which the Act applies one finds a nega¬ 
tive in the eight classes of income speci¬ 
fied in S. 4, sub-S. (3) as being the incomo 
to which the Act does not apply. The 
affirmative is found in the charging sec¬ 
tion which is S. 4. That section says : 

Save as hereinafter provided, this Act shall 
apply to all income, profits or gains, as described 
or comprised in~S. 6 from whatever source 
derived, accruing, arising or received in British 
India or deemed under the provisions of thia 
Act to accrue or arise or to be received in British 
India. 

The section therefore refers only to 
S. 6 which instead ol definitely exhaust¬ 
ing all the sources of income, merely says : 

Save as otherwise provided by this Act, the 
following heads of income, profits and gains, 
shall be chargeable to inoome-tax in the manner 
hereinafter appearing : (i) Salaries, (ij) Interest 

on securities, (iii) Property, (iv) Business, (v> 
Professional earnings, (vi) other sources. 

Ordinarily one should have expected 
profits from lands to come under the 
head of property but S. 9 which provides 
for the mode of assessment of property 
clearly limits it tD buildings or lands 
appurtenant thereto. Income or profit 
from lands, permanently or temporarily 
settled therefore must come, if at all 
under the head of “ other sources.” Why 
then should not “ other sources ” include 
only those sources as are taxable, and 
why should the expression be taken as 
comprising the income or profits of all 
lands irrespective of whether they are 
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taxable or not. Tha policy of the short- 
lived measures of 1360 and 1872 need nob 
neoaasarily hava been continued in 1886 
and for the matter of that there is no¬ 
thing to indicate a continuity of policy 
from evenl886 to 1922. We are not per¬ 
mitted to'speculate as regards the policy 

or the intention of the legislature. What 

iwe find for certain is that the Act of 1922 
does not make all persons taxable, nor 
lall lands taxable, nor all income taxable 
nor again all sources or all other sources 

'taxable. 

To this view two objections are possi¬ 
ble. One is the difficulty created by the 
definition of "‘agricultural income ” as 
contained in S. 2 sub-S. (1) which in 
eludes such income from permanently as 
well as non-permanently settled estates. 
This difficulty, however, is more apparent 
than real because if income or profits 
from permanently settled estates were 
meant to be kept outside the purview of 
the Act the definition will cover only 
such land as is assessed to land revenue 
and is not permanently settled. The 
other difficulty is as regards income from 
Lakheraj or revenue-free lands. But is 
this a difficulty ? A review of the law 
relating to Lakheraj grants of which the 
foundation is Reg. 19 of 1793 is to be 
found in the case of Burryhur Moojcho’ 
padkya v. Madub Chunder Baboo (12). 
If these lands have been exempted from 
revenue for ever the Act will not apply 
to them, that is all. There is no equity 
about the tax and no equitable considera¬ 
tion can come in on the question of cons¬ 
truction of a taxing statute. 

Canons of construction laid down in 
authoritative decisions to which our 
attention has been drawn are very diffi¬ 
cult of application in particular cases, 
they depend upon so many considera¬ 
tions ; but it is j^st as well to refer to 
some of them here. 

One of the cases upon which reliance 
has been placed on behalf of the assessee 
is Associated News Paper Ltd. v. Corpo¬ 
ration of the Oily of London (7). In 
that case what happened was this. S. 51 
of 7 Geo. Ill C 37 vested the lands re- 
plaimed from the river Thames under 
the provisions of the statute in the own¬ 
ers of the adjoining lands and wharves, 
free from all taxes and assessments 

'to imu 14 M. I. A. 152=8 B. L. B. oB6=: 

W. B. 459=2 Suther 484=2 Bar. 713 
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whatsoever. S. 169 of the ,^1 

London Sewers Act, 1848 enacted that 
every Sewer rate and consolidated rate 
should be levied upon every occupier 
of any house or building in the city, 
■Whether such person shall be now liable in 

respect of such house or building to bo A®®!'* k 
to the relief of the poor or be not liable to oe 
assessed to the relief of the poor in respect thereot 
by reason of such bouse or building being situate 
in any precinct or extra parochial place or 
otherwise. 

The House of Lords held that the 
exemption granted by 7 Geo. Ill, C. 37, 
though limited by the context to local 
distinguished from Imperial taxes 


as 


extended to all local taxes and assess¬ 
ments whether present or future except 
so far as any Act imposing a new tax 
qualified or repealed the exemption. It 
was held that the words “ free from all 
taxes and assessments whatsoever ” were 
nob repealed by the words of the Act of 
1848. It was observed that in London 
Corporation v. Netherlands Steamboat 
Co. (13), the same statute was construed 
as not repealing the exemption contained 
in some statutes of 1812 and 1813. It 
was thus held that it is competent to 
the legislature to withdraw or modify 
such an exemption by a subsequent enact¬ 
ment, but that it could only be done 
expressly and not in general terms or by 
implication. The cases of Kutner v; 
Phillips (14); Thorpe v. Adams (15) 
Attorney-General v, Horner (16) ; Barker 
V. Edger (17) have been cited in support 
of the maxim Generalia Specialibus non 
derogant and as illustrative of the 
principle that a repeal by implication is 
only effected when the provisions of the 
later enactment are so inconsistent with 
or repugnant to the, provisions of an 
earlier one that the two cannot stand 
together in which case the maxim Leges 
posteriores contrarias abrogant applies, 
and unless the two Acts are so plainly 
repugnant to each other that effect cannot 
be given to both at the same time, a repeal 
will nob be implied. Reference has been 
made to In Re Smith's Estate, Clements 
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(17) 
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G. R. 1087=69 J. P. 443=93 L. T. 6G6. 
[1891] 2 Q. B. 267=64 L. T. 628=60 L. J‘ 
0 B. 605=39 W. R. 526=56 J. P. 04. 
[1671] 6 C. P. 125=23 L. T. 810=19 W. 
R. 352=40 Jj. J. M. C. 52. 

[1884] 14 Q. B. D. 254=33 W. R. 93=64 
L. J. Q. B. 227=49 J. P, 326. 

[1898] A. C. 748=79 L. T. 161=67 L. J. P. 
C. 115. 
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V. Ward (18) and Fitzgerald v. Champ- 
neys (l9) in fche latter of which cases 
Sir VV. Page Wood, V. C. observed : 

In passing the special Act the Legislatnres had 
their attention directed to the special case which 
the Act was meant to meet and considered and 
provided all the circumstances of that special 
case : and having done so they are not to be 
considered by a general enactment passed subse¬ 
quently and making no mention of any such 
iuteutioQ. to hiva intended to derograte from 
that which by their own special Act, they had 
thus supervised and regulated. 

The words of Lord Coke io Foster’s 
case (20) have beeo referred fco : 

It must be known that for as much as Acts of 
Parliament are established with such gravity, 
wisdom and consent of the whole realm, for the 
advance nent of the common wealth they ought 
not by any constr.iinjd coistruction out of the 
general and ambiguous words of a subseijuent 
Act, to be abrogated. 

There are two other ca^es upon which 
the assesses spoDially relies. One is 
■Garnett v. Bradley (21) in which Lord 
Blackburn said : 


There is another rule which has been laid 

down, which I think is a good rule if it is pro¬ 
perly applied namely that where there has been 
a particular rule established either by custom 
or by statute, where there is some particular law 
standing, and a subsequent enactment has 
general words which would repaal that particular 
custom, if they were taken in all their generality 
yet nevertheless the first particular law is not to 
be repealed unless there is a sue&cient indication 
of intention to repeal it. It is not to be repealed 
by mere general words; the two mav stand 
together ; the first the particular law standing as 
an exceptional proviso under the general law. 

Tbe Other case is Pole Careio v. Crad' 

? u j ^ osfcab- 

under an Act 
, ^ Gqo. Ill 0. 61) which was 

deemed fco be a public Acb and contained 
a provision fchafc bhe than proprietors or 
fcheip respective heirs or assigns 

fcbft nj rated or assessed for or toward 

or assessment what- 

rasDAnt or parochial for or in 

respect of the said ferry, 

' bold fchafc bhe principle of Asso¬ 

ciated Newspapers Limited v. Gity of 

♦-U a w applied fco Imperial taxes and 
hafc the exampfcion granted by the 
ofcatufce extended fco Parliamentary taxes 
whether in existence at fche date of fche 
Aofc or not, and therefore included Income 
Tax, altho ugh that fcax was first imposed 
(18) 


( 19 ) 

( 20 ) 
( 21 ) 


[1837} 35 Oh. D. 639=56 L. T. 850=56 L 
J. Oh. 726=35 W. R. 5U=51 J. P. 692. 
[IBGl] 3 J. & H. 31=7 Jur. (N, S.) 1006=9 
W. R. 850=30 L. J. Oh. 777. 

[1616] 11 Co. Rap. 566. 

L. T. 261=26 W. 

«. 698=48 L. J. Ex. 186. 


subsequently fco fche passing of fche Aofc 
of 1790. 

On behalf of fche Crown fche most import” 
ant of fche cases cited is Nova Scotia Steel 
& Coal Co. Ltd. y. Minister of Finance 
and Customs (4). In this case under an 
agreement with fche Government con¬ 
firmed by a Statute of 1910 fche Company 
paid a tax on each ton of ore exported by 
fchem and were exempt from paying any 
further charge or fcax “ upon or in respect; 
of the said ore By fche Business Profits 
Aofc 1917 annual fcax was imposed on 
the neb profits of businesses. On fche 
question of exemption by reason of fche 
agreement of 1910, it was held fchafc 
fche fcax upon the profits was not; a 
fcax upon or in respect of fche ore exported. 
Ifc was pointed out; fchafc in general a 
fcax on profits and an export fcax on 
commodities are different imposts, finan¬ 
cially and economically and oannofc be 
identified even by the indefinite expres¬ 
sion “in respBOfc of.” MeHey Docks y. 
Cameron, Jones v. Mersey Docks (22), has 
been referred-fco but there is hardly any 
room for the application of fchafc principle 
here. The case of Attorney General v. 
Exeter Corporation (23), has also been 
referred fco bufc Hamilton J., while refer¬ 
ring fco Foster’s case (20) and fche other 


cases in eupporc oi cue maxim (jeneraita 
specilihus non derogant held that fche 
maxim was inapplicable fco fche case before 
him. 

On a consideration of fche authorities 
referred fco above fche conclusion I have 
coma fco is fchafc there is a clear distinction 
between Nova Scotia Steel & Coal Co. 
Ltd. y. Minister of Finance and Custom 
(4) and fche case here. The immunity in 
fchafc case extended only up fco fche expor¬ 
tation pf fche ore and by fche general 
words “in respeefc of" could not extend 
further that is fco say fco such profits as 
would be derived by business on ifc. This 
IS pointed out in the decision ifcself. In 
the presenfc case all income or profits 
fchafc fche zemindar derived from his per¬ 
manently settled estate was exempted 
from further taxation as such income or 
profifcsfor ever. The two enactments, 
m my judgment, are nob necessarily in- 
coa3i3fc3n^or_rep^anfc to each other 

o. 443=35 I.. J. M. 0.1= 

B (N: f.) 86 “ 

1 K. B lOM^ L. J. x, B. fi36= 
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and in fcbe words of Lord Blackburn I 
yantura to think that tha Permanent 
Settlement Begulatiou 1 of 1793 may 
vary well stand as an exceptional proviso 
Jundar tha Income Tax Act 11 of 1922. 

The affect of this conclusion, it has 
baan pointed out, will have far reaching 
consequences as it will follow that 
royalty on mineral permanently settled 
tracts will not be taxable. I am not so 
sure that this will necessarily follow : 
the royalty may be viewed in quite a 
different light and in any case the ze¬ 
mindar’s right to the minerals under the 
Permanent Settlement has yet to be 
■authoritatively decided [Sea Secretari/ 
■of State V. Jyoti Prashad Singh (24)]. 

There is a further consideration which 
has weighed with me in arriving at the 
•opinion that I have formed. The case of 
Chief Commissioner of Income-Tax^ 
Madras v. Zamindar of Singampatti (6), 
was decided by a Pull Bench of the 
"Madras High Court so far back as Pebru* 
ary 1922. I do not think it makes any 
-difference that there was a Saoad in that 
case as the Sanad did not profess to go 
beyond the Regulation, viz. 25 of lb02. 
The law so far as that Presidency is 
concerned must be taken to have been 
hettied then. In January 1924 the law 
so far as the province of Behar and Orissa 
18 concerned was settled much in the 
same way. The Income-Tax Act which 
is an all India enactment has been am¬ 
ended so recently as in I92f> (Act. 24 of 
1926) and yet no attempt has been made 
to get rid of those decisions. It is said 
that a provision for an appeal has now 
been made; but does that meet the 
point ? It is hardly reasonable to sup¬ 
pose that a fiscal enactment has been left 
neglected in that way. 

For the reasons given above I regret 
I am unable to share in the view taken 
by my learned brother C. C. Ghose, J. I 
would, though not without a good deal 
of hesitation, answer question 3 in the 
negative in respect of all the ben items 
which in my opinion are income or 
profits derivable from or referable bo the 
lands. In view of this answer to ques- 
■tioQ 3, question 2 does not arise. 

^ One word more I desire to add. The 
Income-Tax Act, like other statutes, must 
be read according to the ordinary and 
.... oatnrai coastraction of the words with 

184) k. I. B. 19J3 P. 0. 41=53 0*1. 638—53 I 
A. 100. 
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only such aid as is afforded from within 
the four corners of the Statute itself read 
as a whole, and my conclusions are based 
on tlie Statute itself, though to test 
their correctness, I have been guilty of 
digression somewhat unpardonable. 

i).r>. Reference answered 

in affirmative. 
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Shurawardy andGammiade, JJ. 

Mayeuddi and others —Defendants 20 
and 21—Appellants. 

V. 

Mahammad Razzah Ali &nd. others — 
Plaintiffs and remaining defendants— 
Respondents. 

Appeal No. 1181 of 1924, Decided on 
1 st December 1926, from the appellate 
decree of the 1st Addl. Dist. J., Backer- 
gunj, D/' 17th March 1924. 

(a) Co'Sharer — Property possessed through a 
co-sharer—Dispossession of such co’Sharer Is also 
dispossession of the other. 

Where property is held by a person through 
his co-sharer, the dispossession of his co-sharers 
ia due course of law is such person’s disposses¬ 
sion as well, though he is not specifically made a 
party to proceedings of dispossession. [P 458 C 1] 

(5) Record of rights—Thak maps are not con' 
elusive. 

Thak maps ar© not conclusive and may be 
shown to be wrong : 30 Cal. 291 FoU. [P 458 02] 

{c) Civil P. C., S. 100 — Record of rights“ 
Permanent Settlement of 1793 — Question ^f 
lands are incluied in Permanent Settlement 
one of fact. 

In every case the question what lauds are in¬ 
cluded in the Permanent Settlement of 1793 is a 
question ot fact and not of law. 30 Cal. 291, Foil. 

[P 458 0 2] 

Rajeiidra Chandra Giiha — for Appel¬ 
lants. 

Suresh Chandra Taltcqdar and Swrert- 
dra Nath Das Gupta —for Respondents. 

Judgment. —The plaintiffs who are 
the lessees from one Kiran Babu, the 
purchaser of an estate at a revenue sale, 
brought the present suit for recovery of 
possession of the lands in suit on the 
ground that they formed parts of the 
estate. The defence was that the lands 
were not part of the estate purchased by 
Kiran Babu, namely, Estate No. 3842 of 
the Backergunj Collectorate but of the 
‘Remainder’ as shown in the thak map. 
They also pleaded limitation. Thera 
were various other points raised which 
need not be considered in this appeal as 
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they have not boon pressed. It ap¬ 
pears that the estate was sold in 1888. 
In 1899 Kiran Babu sued the Defendants 
Nos. 1 to 19 and others Cor khas posses¬ 
sion and took delivery of possession 
through Court on the 9th April 1907. 
It has been found by the learned Dis¬ 
trict Judge that Kiran Babu remained 
in possession thereafter for a i^eriod of 
15 days and was then dispossessed by 
all the defendants in this suit. 

This suit was brought on the 10“4-1919, 
and it is, therefore, in time. Bub it is 
argued by the learned vakil appearing for 
the appellants that so far as Defendants 
Nos. 20 and 21 are concerned the plain- 
tiff.s’ suit is barred against them. These 
defendants are the co-sharers of the 
other defendants and they had an interest 
in the howla as well having inherited it 
from their common ancestor. In the 
suit Kiran Babu brought in 1899 these 
defendants were not made parties and, 
therefore, it is submitted that it must be 
presumed that they were in possession in 
1907 when Kiran Babu took possession of 
the land and so the plaintiffs or their 
lessors were not in possession of the 
lands in suit as against them within 
12 years. The finding of the Court 
below, however, does not support this 
contention. The learned District Judge 
found that Defendants Nos. 20 and 21 
were not in actual possession at the time 
when the suit of 1899 was brought and 
that they came for the first time on the 
lands when Kiran Babu was dispossessed 
15 days after be had obtained possession. 

But it is contended that the Defendants 
Nos. 20 & 21 might not have been in 
actual possession in 1907 but they were 
in possession through the other defen¬ 
dants, their brothers, and since the decree 
was not obtained against them it must 
be presumed that their possession con¬ 
tinued up to the date of the institution 
of this suit. This argument appears to 
us to be fallacious. If the Defendants 
Nos. 20 and 21 were in possession of 
,the land in suit through their brothers, 
the dispossession of their brothers must 
be their dispossession as well. It can¬ 
not, therefore, be said that while their 
brothers were dispossessed they remained 
in possession. The finding of the learned 
District Judge, however, that they came 
for the first time to this land at the dis¬ 
possession of Kiran Babu does away with 
the theory about those defendants being 


in possession at the time of the suit of 
1899. The decision with regard to the 
question of limitation, therefore, must be 
upheld on the finding arrived at by the 
Court below. 

Then with regard to the question of 
title. The learned District Judge hae 
found that the thak map which shows 
that the lands in suit were not included 
in Estate No. 3842 bub were part of the 
‘Remainder’ is not in the circumstances- 
of the present case correct., Both the 
Courts have relied upon the record of 
rights and the documents put in by the 
defendants themselves showing that the 
lands in suit were included in Estate 
No. 3842 and also upon the admission by 
the defendants that since the thak map 
the proprietor of Estate No, 3842 was in 
possession of all the disputed lands^ as 
part of that estate. On a consideration, 
of the entire evidence the Courts below 
are of opinion that the thak map cannot 
be considered to be correct in the face of 
the other evidence on the record. The^ 
procedure and the law adopted by them 
in considering the value of the thak map 
are quite consistent with those laid down 
in the case of Jagadivdra Nath Boy v. 
Secretary of State (1) where their Lord- 
ships of the Judicial Committee say that 
thak maps are not conclusive and may 
be shown to be wrong. Their Lordships 
further observed that in every case the. 
question what lands are included in the ' 
Permanent Settlement of 1793 is a ques¬ 
tion of fact and not of law. The Courts 
below as Courts of fact are entitled from 
the evidence on the record to draw the 
inference that these lands form part of 
the Estate No. 3842 at the time of the- 
Permanent Settlement. This is a finding 
of fact with which we cannot interfere. 

This appeal accordingly fails and i& 
dismissed with costs. 

_ Appeal dismissed. 

(1) (1903] 30 Oal. 291=30 I. A. 44=7 0. 

N. 193 (P. C.). 
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Duval and Mallik, JJ. 

Baja Safi Prasad Garga Bahadu )— 
Defendant—Appellant. 

v. 

Broja Gopal Dalapati and others^ 
Plaintiffs—Respondents. 

Appeal No. 2064 of 1924, Decided on 
4th January 1927. 
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(a) Becord of rights—Civil suit for wrong 

entry in, is maintainable but'the decree in such 
suit util only be declaratory and will not force 
the revenue authorities to alter the entry. 

Apart from the Baogal Teuacc; Act the 'persou 
aggrieved by an entry in Record of Rights, and 
who has failed to avail himself of the means 
given him to correct the wrong entry under that 
Act, cannot be denied his right to bring an 
ordinary civil suit. But the power to bring an 
ordinary civil suit instead of availing oneself 
of the remedy given him in Chap. 10 of the Act 
would result in a declaration only. It will not 
force the revenue authorities to alter their 
fianlly published record of rights, [P 459, C 2] 

(b) Record of rights—Suit by ralyals for 
correcting wrong entry as to their status—No 
proceedings in revenue Court or under Bengal 
Tenancy Act tahen—Suit only ordinary eivU 
suits. T. Act, S. 50. 

Where a suit was brought by certain raiyats 
for correcting an entry as to their status iu the 
record of rights, without ary proceedings being 
taken before the revenue Court or the special 
Judge or under Chap. 10, Bengal Tenancy Act. 

Held : that the suit can only be treated as an 
ordinary civil suit and that no presumption 
under S, 50 can arise. [P 460, C l] 

(c) Record of rights—No proceedings to correct 
entry in record of rights taken either in revenue 
Court or under Bengal Tenancy Act—Record of 
rights are final. 

Where there has been a finally published 
record of rights and no proceedings are taken 
to alter a wrong entry either before the revenue 
Court or before the special Judge or in any 
other way provided for in Chap. 10 of the Bengal 
Tenancy Act, the record of rights must be 
treated to be finally settled. [P 460, C 1] 

Amareridra Nath Bose and Probodh 
Ch. Chatterji —for Appellant. 

Sarat Chandra Bose and Apurha 
Oharan Mukerfi —for Kespondents. 

Duval, J .—This appeal arises out of 
a suit brought by the plaintiffs for a 
declaration that the entry in the record* 
of'rights declaring them as occupancy 
raiyats was wrong and that they should 
be recorded as raokarari mourasi raiyats 
or raiyats at fixed rates. The area of 
the bolding is 14 bighas at a rental of 
Rs. 56-9*0. The record*of*righte was 
finally published on the 9bh April 1917 
and this suit was brought on the 22Dd 
December 1922. The learned Munsif 
fiismissed the suit holding that as there 
fiftd been a reoord*of-rights finally pub* 
Uihed, S. 115 of the Bengal Tenancy Act 
applies and that, therefore, there was no 
PPMumption under 8. 50 and that as the 
VUiintiffs bad failed to prove uniform 
Pipnent of rent back to the time of the 
^Pftmaoent Settlement, they were not 
wHftUad to have a decree. 


In appeal the learned District Judge 
held that the suit was one under S. lllA 
of the Bengal Tenancy Act, which could 
correct any entry in a finally published 
record'of-righfcs and so S. 115 of that Act 
was no bar because the record-of-rights 
was not finally settled until after the 
suit had been determined in respect of 
this entry. He further held that the 
presumption under S. 50, sub-S. (2) could 
apply and decreed the_suit. Apart from 
the Bengal Tenancy Act the person 
aggrieved by an entry and who has failed 
to avail himself of the means given him 
to correct the wrong entry under that 
Act cannot be denied his right to bring 
an ordinary civil suit. But the power 
to bring an ordinary civil suit instead of 
availing oneself of the remedy given him 
in Chap. 10 of the Bengal Tenancy Act 
would result in a declaration only. It 
will not force the revenue authorities to{ 
alter their finally published record'of* 
rights. Now S. lllA forbids the bringing 
of such suits under the Bengal Tenancy 
Act except in the case of where there has 
been a settlement of land revenue under 
S. 101, sub*S. (2). There was no settle¬ 
ment of land revenue in this case and 
therefore I am unable to agree with the 
learned District Judge in holding that 
this suit can be treated as one under the 
Bengal Tenancy Act and not merely as 
an ordinary civil suit. 

The Judge has referred to the case of 
Secy, of State v. Kazimuddi (l) which 
laid down that the provision contained in 
S. 115 of the Bengal Tenancy Act against 
the presumption as to fixed rent under 
S. 50, sub-S. (2) of the Act has no applica- 
,tion in a suit brought by a tenant for 
the purpose of contesting the correctness 
of the decision of the revenue authorities 
in regard to the entry as to the status of 
a raiyat in a record-of-rights. This deci¬ 
sion, however, was passed in the first 
place before S. lllA had found its place 
in Chap. 10 and also dealt with khas 
mahal tenancies where the land revenue- 
is not permanently fixed but is settled at 
each settlement. The case too has ever 
since the decision of the Pull Bench in 
the cafe of Pirthi Chand Lai v. Basarat 
Ali (2) not been followed. In that case 
the Full Bench stated as follows : 


(1) [1699] 26 Gal. 617. 

(2) [1909J 37 Cal. 30=13 O.W.N. 1149=3 l.G. 
449=10 C. L. J. 343 (F. B.). 
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Th0 case of Secretary of Staley. 

(1) is a case of a tenant olaimiQg the °f 

the presumption under S. 50 in a to contest 

the correctness of an entry in a "ft,® 

and has no direct application to the 
case eiceot so far as it rests on the vie 
‘S. 115 seems to contemplate a case in which a 
raiyat is seeking to get the of the pre¬ 

sumption for a period subsequent to the time 
when the record-of-rigbts was framed. 

With this view I am unable to agree, 
for, in my opinion, it disregards the plain 
terms of the section which are general 
in expression and contain nothing to 
justify the limited construction that has 
been placed on them. Now S. 115 says: 

When the particulars mentioned in S. 10^, 
Cl. (5) have been recorded under this chapter in 
respect of any tenancy, the presumption under 
S. 50 shall not thereafter apply to that tenancy. 

Here there has been a finally published 
record'of-rights. No proceedings were 
taken to alter the entry either before the 
revenue Court or before the special Judga 
or in any other way provided for in 
Chap. 10 and S. lllA distinctly forbids 
interfering with the record-of-rights in 
any other way except as provided for in 
the chapter and in that section. It ap¬ 
pears to me, therefore, that it cannot be 
said for a moment that the record-of- 
rights and this entry had not been finally 
and properly determined some years 
before this present suit was brought. 
This suit is merely a civil suit and, 
therefore, the presumption under S. 50 
cannot arise. It is nob seriously denied 
that if there is no presumption the tenant 
is unable to prove his contention. 

The appeal is, therefore, decreed and 
the suit dismissed with costs in all 
Courts. 

No order is necessary on the applica¬ 
tion as the party has already been added, 

Mullik, J. —I agree. 

K.D. Appeal decreed. 


{a) Criminal P. C.. S. -‘^91—Charp . should 
contain not only the heads but also the taio as e«- 
plained to the jury. 

Although the law requires that the 
should record only the heads of the charge, still 
he must put down sufficient in the charge for 
the appellate Court to ascertain whether he did 
or did not correctly explain the law to • 

A. I. R, 1922 Cal. 192 Poll. • • ^61 ^ 

(6) Criminal P.C..S. 991 —Person suspected 
to be an accomplice—Charge must direct jury to 
consider and find on the point. 

In any jury trial where the facts and circum¬ 
stances of the case raised a sufficient suspicion 
that a certain person had something to do with 
the transaction concerning the ^ oSence, is 
necessary for the Judge to have it put to the 
iury to consider whether such person is or is not 
in accomplice. . [P 461 G 2] 

Pugh and Bkupendra Chandra Guka 
for Appellants. 

A. K. Basu—tov the Grown. 

Cuming, J. —This is an appeal by five 
persons, Jumman Bepari, Tasaddak. Hos* 
sain alias Bachu Mia, Mal»^mad KtiVban 
Hossain, Tilla Mahmud Khan and E. St. 
G. Moss who have been convicted by the 
learned Additional Sessions Judge of 
Dacca sitting with a jury undw S. 46 w 
the Bengal Excise Act read with b. 120B 
Indian Penal Gode, and sentenced to 
various terms of imprisonment and fine. 

The case for the prosecution briefly 
is that the accused Mo^s who was a 
Sergeant in the Railway Police at Dacca 
went down to Calcutta ostensibly because 
his wife was ill but substantially in order 
to arrange for smuggling cocaine from 
Calcutta to Dacca and for that purpose 
he engaged in a conspiracy with the four 
other accused Bachu Mia, Kurban Hos* 
sain, Tilla Mahmud Khan and Jumman 
Bepari. In pursuance of this conspiracy 
one Kalu Mia who was a servant of the 
accused Moss set out for Dacca from Cal¬ 
cutta with a box which contained a 
quantity of cocaine. Bachu Mia who is 

nnfl nf fiViP aTinAllartf.Q wAnh otiI:V\ him ID 
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Cuming and Gregory, J. 

B. St. G. Moss and others —Accused—■ 

Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 503 of 1926, De- 
:oied on 18th November 1926, from the 
lodgment of the Addl.S. J.. Dacca. 


the same train. 'When they arrived at a 
station called Tezgaon which is at a short 
distance from Dacca on the order of 
Bachu Mia, Kalu got down from the train. 
Their movements were observed by one 
Azizar Rahaman, who is an Excise Sub- 
Inspector. The box at Tezgaon was 
made over to one Jumman to be taken in 
a gbary. Jumman in whose possession 
the box was, was arrested at Tezgaon and 
the box was taken to the Station Masted® 
room. There it was searched and ® 
packet of cocaine was found in it whici^ 
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wft 9 plftcsd on a table in the room. 
While the Excise Sub-Inspector proceeded 
to write the names of witnesses a 
man snatched up the packet of cocaine 
and ran away- On these facts the ac¬ 
cused were charged with committing an 
offence under S. 46 of the Bengal Excise 
Act read with S. 120B, I- P. C. 
and were convicted as stated before. ■ 

Mr. Pugh who appears for the 
appellants has raised a number of objec¬ 
tions to the charge of the learned Addi¬ 
tional Sessions Judge to the Jury. It is 
unnecessary to deal with all the points 
which Mr, Pugh has raised because two 
of them are fatal to the trial. Mr. Pugh s 
first argument is that the Judge has not 
explained the law to the jury or rather 
that he has not set out in his charge how 
he has explained the law and, therefore, 
this Court is not in a position to say 
whether he has or has nob correctly ex¬ 
plained the law to the jury. In dealing 
with this point the learned Judge 
observed as follows: ‘'S. 46, Excise Act, 
and 3. 120B, Indian Penal Code, read 
and explained to the jury.” This is all. 
Obviously it is impossible for this Court 
to determine from these words whether 
the law was or was nob correctly ex¬ 
plained. Mr. Pugh further contends 
that it is obvious that the law has not 
been properly explained because the 
learned Judge does not * even know how 
to correctly draw up a charge under 
8 .120B and that he could nob have con¬ 
victed the accused of an offence under 
S. 46 of the Bengal Excise Act read with 
S. 120B, Indian Penal Code. 

Mr. Bose who appears for the Crown 
argues that the law both of conspiracy 
and also in S. 46 of Ban. Excise Act is so 
simple that it would be sufficient for the 
judge to read out the sections to the 
jury and that it does not require an 
exaplanbion. I am prepared to admit 
that possibly S. 46 does nob require much 
eloborate explanation. The Judge would 
have bo explain to the Jury what an 
excisable article was and beyond this 
the section does not require much expla¬ 
nation. But I am not prepared to say 
that S. 1206 is such a eimole section 
that it would be sufficient to read out 
the section to the jury without any fur¬ 
ther explanation. As has been pointed 
Out in the case of Abdul Gafur Khan v. 
JBmiwror (1) bv mv learned brother 
(1) A. 1. R. 1922 Cal. 192. 


Walmsley, J., the law, no doubt, requires 
that the Judge should record only thej 
heads of charge, bub the learned Judge 
points out, as has been often explained 
in this Court, that the Judge must put 
down sufficient in the charge for chis 
Court to ascertain whether he did or did 
nob correetry explain the law to thel 
jury. This omission would of itself be 
sufficient to render a re-trial of the case 
necessary in the present case. It is quite- 
impossible to say whether the Judge did 
or did not correctly explain the law to 
the jury. 

Mr. Pugh has raised a further objec¬ 
tion that the man Kalu is nothing better 
than an accomplice and that if so, the- 
learned Judge should have directed the 
jury to consider whether or not Kilu 
was an accomplice and that if they con¬ 
sidered Kalu to be an accomplice then it 
would be for the jury to apply to his 
evidence the ordinary rules that are- 
applied to the evidence of an accomplice, 
The jury should have been warned that 
the evidence of an accomplice is un¬ 
worthy of belief unless corroborated in 
material particulars and it should have 
been pointed out bo them that although 
it was open to them to convict an 
accused upon an uncorroborated evidence 
of an accomplice it was, as a general 
rule, unsafe to do so. Looking on all- 
the facts and circumstances of the case I‘ 
think this point should have been pub 
before the jury, namely, whether Kalu 
was or was not an accomplice. The 
cocaine was alleged to have been found' 
with Kalu. Kalu was the man who 
brought the cocaine from Calcutta He 
admits that he was told by his master 
Moss, to keep bis mouth shut. And fur¬ 
ther when there was any difficulty about 
the box Kalu immediately made himself 
scarce. These facts would go to show 
that he had something do with the 
transaction. I am not prepared to say 
that these facts must necessarily show 
that Kalu was an accomplice. But they 
must raise sufficient suspicion, I think, 
to render it necessary for the Judge to- 
have put it to the jury to consider whe¬ 
ther Kalu was or was not an accomplice. 

In the view of these circumstances it 
cannot be said that the jury has been 
properly directed in the case. It is not 
necessary to deal now with the further 
points raised by Mr. Pugh, namely, that 
the charge although apparently covered^ 



462 Calcutta Nabadwip v. Bhagaban (Mukerji, J.) 1927 


two distinct offences is included in the 
single head of charge. 

The conviction and sentences of the 
appellants must be set aside and they 
are ordered to be re*tried. 

Such of the appellants as are already 
on bail will continue to remain on the 
same bail ponding their re-trml. 

Gregory. J. —I agree. 

'T.v. Convictio^i set aside. 
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Mukerji and Graham, JJ. 

Nabadwip Chandra Chakravarti and 
others —Defendants—Appellants. 

V. 

Bhagaban Chandra Choudlirg —Plain* 
tiff—Respondent. 

Appeal No. 2332 of 1921, Decided on 
7th December 1926, from the appellate 
decree of the 3rd Sub*J.. Tipperah, D/. 
26th May 1924. 

Co-sharer—Whether exclnsive possession 
amounts to ouster depends upon the facts of each 
case—Where it does not amount to ouster, other 
co-sharers are not entitled to joint possession. 

As a geueral proposition one co-sharer his no 
right to tike exclusive possession of a joint 
proparty, but the question ^7h^bhet such exclu¬ 
sive 'posseissioQ amounts to an ouster or not 
depends upon the circumstinces of each particu¬ 
lar case ; and in a case where there is no ouster 
it should not be right to refuse the defendant 
who is in possession the benefit of the equitable 
principle that the mere fact of sole occupation 
by one co-aharer does not necessarily constitute 
an ouster of other ce-shirers nor does it entitle 
the latter to a decree for joint possession : 18 
C. W. N. 328. Foil. [P. 163, C. 2 ; P. 461, 0. 1] 

Prafalla Chandra Chakravarti —for 
Appellants. 

Upendra Kutnar Boy —for Reipondenfc. 

Mukerji. J.~ The Defendants Nos. 1 
to 4 are the appellants in this appeal. 
The app3al arises out of a suit instituted 
'by the plaintiff for joint possession of the 
lands in suit with the Defendants Nos. 1 
to 4 to the extent of the plaintiff's share. 
The suit was dismissed by the Oourb of 
first instance, but on an appeal preferred 
by the Plaintiff the Subordinate Judge 
has reversed that decision and decreed 
■the suit. The facts shortly stated are there; 
The plaintiff alleges that there is a 
niskar named Amav Prasad Ghoudliury 
and Jai Narayan Ohoudhury in which 
he was a malik to the extent of 3 annas 
15 gandas share. The owners of the 


other shaves are the pro forma 
defendants Nos. 7 to 29. Another pro 
forma defendant in the suit, namely, one 
Aisali, had, under this niskar, a non- 
transferable occupancy holding which 
consisted of the land in suit. On the 
5th Magh 1324 Aisali transferred the 
holding to the Defendant No. 4. On 
the 18th Bhadra 1328 the Defendant No. 
I purchased a share in the maliki right 
in respect of this niskar and became a 
cO'sharer of the plaintiff. Thereafter, on 
the 11th Aswin 1328 the Defendant No. 1 
purchased the disputed holding from the 
Defendant No. 4 who, as I have already 
stated, had purchased it from Aisali on 
the 5th Magh 1324. 

Thereafter, the plaintiff instituted 
the ptesentsuife. His case was that the 
Defendants Noa, 1 to 4 who were in 
possession of the lands under the afore¬ 
said purchases had no right to remain 
there as the holding was non-bransfer- 
able. The learned Munsif found that 
the plaintiff as well as the co-sharers of 
the niskar, with the exception of the 
Defendant No. 1, each possessed some nal 
lands exclusively, that the plaintiff him¬ 
self is in khas possession of 6 kanis of 
niskar lands, that neither the plaintiff 
nor his co-sharers pay rent tor these 
khamar lands to the other co-sharers, to 
whom such rent is due, that the plaintiff's 
wife is in possession of some lands of 
the raiyats in the niskar and pays no 
rent for those lands, that the disputed 
land is at some distance from the plain¬ 
tiff's bari and that although the defen¬ 
dants are in possession of the disputed 
lands they never denied the plaintiff’s 
title and in fact are willing to pay rent to 
the plaintiff. On these findings he came 
to the conclusion that the plaintiff and 
his co-sharers were in possession of 
different plots of land in this joint niskar 
according to their convenience. He was 
of opinion that under the circumstances 
of the case and having regard to the 
findings to which I have referred the 
principle laid down in the case of 
Basanta Kutnari Dassya v. Mohesh 
Chandra Shaha (1) was applicable and 
in that view of the matter he dismissed 
Pj^*otiff's suit 'holding that the 
plaintiff may bring a suit for partition 
on which the rights of the parties to 
such plots of land as they may be exolu- 

(1) [1913] 18 C. W. N. 328=21 I. 0. 621. 
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-aively entitled to, on suoh partition, will 
1)6 determined. 

The Subordinate Judge was of opinion 
that the case on the authority of which 
the Munsif proceeded was not applicable 
and the point of difference which 
appeared to him as most prominent was 
that whereas in the case of Basanta 
Kiimari Dassya v. Mohesh Chandra 
Shaha (l), the point of time at which 
the cause of action arose to the 
plaintiff was one posterior to the 
point of time when the plaintiff and the 
defendants had become eo'sharers, in the 
present case the purchase made by the 
Defendant No. 4 on the 5bb Magb 1324, 
was really a purchase on behalf of all the 
defendants and the sale by the Defen* 
dant No. 4 to the Defendant No. 1 on 
the 11th Aswin 1328 was a colourable 
one and was effected merely for the 
purpose of showing that it was after the 
purchase of the maliki right by the 
Defendant No, 1 on the l8th Bhadra 
1328, that the defendants came to be in 
exclusive possession of those lands. In my 
opinion, this distinction, that exists 
between the facts of the two cases, is not 
one which may be said to be at all 
material and in any event it is proper 
that on a question as to whether the 
equitable principle laid down in the case 
of Basanta Kumari Dassya v. Mohesh 
Chandra Shaha (1), should be applied 
or not, one has got to see the state of 
facts as they existed at the time when 
the suit was instituted. Whether the 
Defendant No. 1 or the other defendants 
are holding the land in suit under a title 
which may be said to be good as against 
the plaintiff or nob is nob really the 
question which we have got to deter¬ 
mine. 

The position is that the plaintiff now 
asks to have joint possession with the 
defendants under the following circum* 
stances : That ha and the defendants 
are oo-sharera of the taluk with the 
oxoeption of the Defendant No. 1, and 
aaoh of them has been holding exclu¬ 
sively possession of separate plots of 
land without payment of rents due 
and that the Defendant No. 1, 
who^ is also a co-sharer, is holding this 
particular plot of land and is willing to 
l»y rent^ to the plaintiff. The real 
Qttestion, in my opinion, is whether it 

that there has been an ouster 
, pf the plaintiff by reason of any adverse 


title set up on behalf of the defendants. 
In the case of Basanta Kumari Dassya 
V. Mohesh Chandra Shaha (1) an attempt 
has been i&ade to define" ouster” and it 
has been said there that the mere fact 
of sole occupation by one co-oharor does 
nob necessarily constitute an ouster of 
other co-sharers nor does it entitle the 
latter to a decree for joint possession, 
and" ouster” means 

dispossession of one co-sharer by another 
where a hostile title is set up by the latter aud 
when the occupation of the lattai is not coiisia- 
teu6 with joint owDorship. 

In the case before us there is nothing 
to indicate that the defendant has ever 
denied the plaintiff’s title by receiving 
rent in respect of the share which 
belonged to him or in any other way 

On behalf of the respondents reliance 
has been placed upon two decisions of 
this Court—one in the case of Kumud 
Dal Roy v. Jogendra Mohan Roy (2) 
and the other in the case of Surendra 
Narain Sinha v. Hari Mohan Miser (3). 
In the former of these two cases it was 
found as a fact that there was an ouster. 
That appears from the judgment of 
Mr. Justice Richardson as wall as of 
Mr. Justice Cavnduff ; and Mr. Justice 
Carnduff in his judgment stated that the 
appellants at once proceeded to take 
entire possession by settling tenants 
upon the land and recovering from them 
the whole rent. That amounts to a 
denial of the plaintiff’s title to receive 
rents in respect of the lands, The latter 
of these two cases is distinguishable on 
the ground that from the facts of that 
case it appears that the lands were in 
possession of two tenants who held under 
all the co-sharers and ware not waste or 
derelict lands when the defendants took 
exclusive possession, that exclusive pos¬ 
session of the defendants was resisted 
from the very outset, and indeed there 
was violent opposition on the part of the 
plaintiff by proceedings taken in Court, 
for instance, by the institution of a suit 
restraining the defendants from taking 
possession as well as by armed resistance. 

It is true that as a general proposi¬ 
tion one co-sharer has no right to take 
exclusive possession of a joint property, 
but the question whether such exclu¬ 
sive possession amounts to an ouster or 
not depends upon the circumstances of 
each particular case; and in a case where 

l2 C1913J 18 0. W, N. 609=22 f. 0, 683-- 

(3 [1906] 33 Cal 1201. 
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we are unable fco hold that there was an 
ouster it should not be right to refuse the 
defendant who is in possession the bene¬ 
fit of the equitable principle which is to 
be found in the case of Basanta Kumari 
Dassija v. Mohesh Chandra Shaha (1). 
It may be remarked also that the plaintiff 
waited for several years after possession 
was taken by the defendants, and then 
instituted the present suit. 

I am clearly of opinion that the judg¬ 
ment of the learned Subordinate Judge 
was wrong and that it should be set 
aside. We accordingly set it aside and 
restore the judgment of the learned 
Munsif. The appeal is thus allowed 
with costs in this Court as well as in the 
lower appellate Court. 

In conclusion, I desire to state that I 
sincerely hope that the result of this 
appeal will not dissuade the defendant 
from paying such rents as may be reason¬ 
able to the plaintiff, as it appears upon 
the proceedings that he is willing to do, 
nor the plaintiff from accepting such 
rents from the defendant as he thinks 
fair and reasonable, if he feels inclined 
to do so. 

Graham, J. —I agree. 

Appeal allowed. 
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Mokerji and Graham, JJ. 

Won.- Krishna Bosni — Defendant — 

Petitioner. 


V. 


miarnonjari Dissi—Plaintiff—Oppo- 

Site Party. 

Civil Rule No. 903 of 1926. Decided on 
bth December 1926, against the order of 
the Munsif. 2nd Court, Sealdah, (24-Par- 
ganas} in Pauper Suit No. 1 of 1926. 

® 7—Court dispose 

application without notice to op- 

ou^tnwfn^ (Jot-ernmeni Pleader and with- 

in disproof of pau- 

relill^uTn- JuriWtioiand 

region Hes^Civil P. c., S. 115, • 

disposed of an application for 
evidence as th^ without taking such 

the CounTa^4d "‘I" offered before 

party and the Governmen^^'''® opposite 


Held : the Court acted without jurisdiotion in 
dealing with the pauper application and a revi¬ 
sion lay. [P. 464, C. 2} 

Krishna Lai Banerfee —for Petitioner. 

Phanindra Nath Das —for Opposite 
Party. 

Judgment. —The petitioner alleges in. 
para. 3 of bis petition that on the 10th 
July 1926, the day on which the order 
complained of was passed his witnesses 
were in attendance and his vakil, though 
not called on, insisted on the evidence of 
those witnesses being taken, but that 
the Court refused to take that evidence- 
and disposed of the application of tbs’ 
opposite party for leave to sue as pauper 
upon the basis that there was no opposi¬ 
tion by the Government to such applica¬ 
tion.* This statement is supported by an 
affidavit and is not contradicted before us^ 
On the other hand, there is on the- 
record a list of witnesses present which 
was filed on that day and in which the 
names of three witnesses appeared a.s 
having been present on the occasion. It is: 
clear, therefore, that the Munsif dis-^ 
posed of the matter without taking such 
evidence as the petitioner had offered 
before the Court. Having regard to R. 6 
and R. 7 of O. 33, the former of which 
requires a notice to be given to the op¬ 
posite party and the Government for 
receiving any evidence which may bfr 
adduced in proof of the pauperism and 
for hearing any evidence which may h& 
adduced in disproof and the latter pro¬ 
vides that the Court should examine thfr 
witness, if any, produced by either party, 
there can be no doubt that the learned 
Munsif acted without jurisdiotion inr 
dealing with the case in the way that he 
did. 

y 

We accordingly sot aside the order 
passed by him on the lOth July 1926 the 
order complained of in this Rule, and 

direct that an enquiry into the question 
of pauperism or otherwise of the opposite 
party will be held afresh and in the pres¬ 
ence of the petitioner giving the peti¬ 
tioner such opportunity as may be rea¬ 
sonable for adducing evidence in support 
of his contention. 

The rule is thus made absolute but we 
make no order as to costs. 

Buie made absolute. 
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Chattbrjea, Ag. G. J„ AND Panton, J. 

Mohdmed Ehtahim Jtlolla — Defendant 

—Appellant. 


V. 

Commissioners for the Port of Chitta' 
gong —Plaintiffs—Respondents. 

Appeal No. 263 of 1924, Decided on 
9th August 1926, from the Original De¬ 
cree of the Sab'J., Chittagong, D/- 18th 
August 1924. 

(а) Chittagong Port Act {Bengal 5 of 1914) 
5. 30 (g) — Scope. 

The words used in S. 38 (g) are wide and it is 
not ultra vires of the Commissioners to let out a 
steam tug for operations outside the Chittagong 

[P. 468, C. 2] 

(б) Chittagong Pori Act, S. 20^Non-compUance 
with. 


Non-compliance with the provisions of S. 29 
renders the agreement not binding upon the 
Oomraissionets ; Case Law discussed. 

[P. 471, C. 23 

Pugh and Narendra Kumar Das—tor 
Appellant. 

B. h. Mitter and Surendra Nath Guha 
—for Respondents. 

Judgment. This appeal arises out of 
a suit by the Port Commissioners of 
Chittagong to recover Rs. 27,768-12-0 as 
hire of a steam tug, from the defendant, 
under the following circumstances: 

It appears that the defendant pur¬ 
chased a steamer, War Puffin, which had 
been stranded on a reef, and engaged one 
Mr. Aiken and another person for salvage 
operations. Mr. Aiken, on the 2nd April 

1920, wired to the Port Officer. Chitta¬ 
gong: 

Can you send powerful tug-boat to the mouth 
Of Jloulmein river to tow steamer War Puma to 
Rangoon ? If so, state terms, Tug required as 
urgenT before the 10th April. Reply 


The Port Officer, Chittagong, on tl 
ord April replied: 

leaves Chittagong till date she returns Chitt 
gong. The additional cost of insurance oft 
for voyage, also all pilotage fees and port dues 
noiilixi6m and Han goon • 


After some correspondence about the 
terms, the defendant’s attorney. Mr 

Port^OffiMr*-^^ wired to the 


inetant. Terms accei 
instant morning. ( 
by Utter also through the Port Off 
^Ulmeln.on your behalf who will telegi 

1927 0/59 &60 


On the same day tlio Port Officer, 
Rangoon, \Yired bo the Port Officer, Chit¬ 
tagong : 


Agent Wat Puffin request me to sign .igree- 
raeat on your behalf for services of tug Gekko in 
accordance with terms stated in your wire to 
them dated 3rd. Will do so if you approve and 
forward agreement to you. 

The Port Officer, Chittagong, replied ; 

Please sign agreement. Gekko sails noon to¬ 
day and should arrive Moulmein 12th. Inform. 
War Puffin. 


An agreement was accordingly exe¬ 
cuted by Lieutenant-Commander Gordon, 

the Port Officer, Moulmein, on behalf of 
the Port Officer. Chittagong, and the 
defendant, Mohamed Ebrahim Molla by 
his attorney, Mr. Aiken, on the 9th April 
1920. The agreement runs as follows: 

To all to whom these presents come greeting • 
Whereas Mahomed Ebrahim Molla, Esq., Mer¬ 
chant, Rangoon, Burma, is de.sirous of obtaining 
the services of a sea going tug to assist in the 
salvage operations on* the SS. War Puffin now 
lying stranded on the Longstone’s Reef .at A.m- 
herst. Lower Burma and whereas the Port Officer 
Chittagong, by a telegram dated at Chitta^rong 
on the third day of April 1920, has agreed to*hir# 
the tug Gekko being the property of the Port of 
Chittagong and under his jurisdiction, for the 
sum of Rupees fifteen hundred per diem from the 
date the said Gekko leaves the port of Chittagong 
until the date of her return to the said port and 
whereas the said Port Officer requires that the 
cost of the insurance during the period of the 
tug s absence from the Port of Chittagong, to¬ 
gether with the cost of all port dues and pilotage 
incurred during the said absence shall be de- 

foTlows- agreed as 


u/ ioe saia .\ionamed Ebrahim Molla, here¬ 
inafter known as the hirer, by his lawful at- 
tornev, J. W. Donaldson Aikon, of Rangoon 
agrees to hire the said sea-going the Gekko on 
the terms and conditions as above specified from 
the said Port OAicer, Chittagong, together with 
all her pr^ier equipment, tewing gear, etc., for a 
period sufficient to perform the salvage works 
above mentioned. 


(2) The Port Officer, Chittagong, hereinafter 
known as the lessor will use his utmost endeav¬ 
ours to ensure that the said Gekko will arrive at 
the scene of the above-mentioned salvage opera¬ 
tions on or before Tuesday, the thirteenth day of 

Amherst, Lower Burma, together 
>Vith all necessary equipment, towmg gear, ft 2 el» 
lubricating oil, crew, etc., and th© said Gekko' 
will be thereafter at the disposal of and under 
the instructions of the said attorney saving and 
excepting such instructions as the officer iii com¬ 
mand of the said Gekko may consider as calcu¬ 
lated to endeavour the safety of the said tug 

(3) The hirer agrees by his attorney to pay to 

the less or the rates and commitments herein¬ 
before specified and undertakes to exercise all 
reasonable care to ensure the safety of the vessel 
aforementioned, and the lessor on his part agrees 
to render all possible help and assiatanw of 
which the said Gekko is capable without undoiv 
eodaugermg the safj^ty cf the vessel. ^ 
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la witness whereof the said Mohanied Ebrahim 
Molla, by his attorney, and the said Officer, 
Chittagong, by his proxy, Commander B. Gordon 
R I M. Port Officer. Moulmein, have hereunto 
set their hands on this the ninth day of April in 
the year nineteen hundred and twenty at Moul* 
mein, Lower Burma. 

J. W. Donaldson Aiken. 

Attorney for Mohamed Ebrahim Molla 

B. Gordon. 

Lieutenant-Commander, R. I. M. Port OSicer* 

It is ftp be observed febafc although the 
original understanding, as evidenced by 
the telegrams, was that the tug was to 
tow the War Puffin, by the agreement 
actually executed by the Port Officer, 
Moulmein, on behalf of the plaintiffs, it 
was to 

assist in the salvage operation on the SS, War 
Puffin now lying stranded on the Longstones 
Beef at Amherst. 

The plaintiffs, however, acquiesced in 
the agreement executed, and nothing 
turns upon the variation. 

The tug Gekko sailed from Chittagong 
under the charge of Captain Jackson on 
the 9th April and arrived off Amherst on 
the 12th April. On the next day, Gap- 
tain Jackson reported his arrival to the 
Port Officer and received a wire from 
Aiken : Imperative" Gekko at Amherst to¬ 
morrow morning at the latest.” The 
Gekko arrived at Amherst on the 13th 
April at 3-20 p. m.; but Aiken informed 
Jackson that he could not come that day 
as he was unwell. On the next morning 
(14th April) Aiken boarded the tug. 

. The plaintiffs'case is that Aiken then 
told Captain Jackson that he would make 
an attempt to float War Puffin on the 
l7th April, the tide of that day being 
the highest and consequently most suit¬ 
able for attempt at salvage, and that in 
tbs meantime the Captain with the per¬ 
mission of Aiken went to Moulmein to 
arrange for coal for his return journey 
but informed him that he would come 
down to Amherst daily to see if his ser¬ 
vices ware required. On the 17th April 
Captain Jackson began the work of sal¬ 
vage ; after several unsuccessful attempts 
wire from the tug was connected to War 
Puffin. At 1-30 p. m. under orders from 
Aiken, Captain Jackson picked up the 
anchor of the steam-tug Gekko and com¬ 
menced towing War Puffin. The towing 
was continued until it was discovered 
that, notwithstanding every effort, the 
vessel would not float clear of the 

was useless. 

Mr. Aiken at 2-15 p. m., asked Jackson to 
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stop towing, as the vessel was, nothwith- 
standing the towing, fast on the reef* 
On the next day (18th April), Jackson 
received a latter from Aiken saying that 
as War Puffin had strained herself so 
badly during the attempt to clear her, 
any further attempt would be useless, 
and as the further services of the Gekko 
would no longer be required, Jackson was 
asked to go back to Chittagong with all 
despatch. Accordingly, after waiting for 
a towing wire which was made over on 
the 21st April, and in the meantime tak¬ 
ing necessary coal from Moulmein, the 
Gekko left Amherst on the 21st April 
and reached Chittagong on the 24th 
April 1920. The plaintiffs claim from 
the defendant Bs. 27,768-12-0 for the hire 
of the tug from 9th April to the 24th 
April including Bs. 5,238 paid by them as 
insurance premium. 

The defendant admitted that the tug 
arrived at Amherst on the 12th April and 
was at the scene of the salvage opera* 
tions on the afternoon of the 13th, but 
that on the 14th the defendant’s agent 
was not able to utilize the services of the 
tug, as Jackson said that the vessel had 
not enough coal to effectively assist in 
the salvage operations, and that in con¬ 
sequence all arrangements for that day 
and the favourable conditions of that 
date were lost to the defendant. The 
defendant denied that the salvage opera¬ 
tions were postponed by Mr. Aiken, to the 
17bh April for any such reasons as al¬ 
leged by the plaintiffs, and contended 
that the Gekko made several trips bet¬ 
ween Amherst and Moulmein from the 
14th to 16th April for Captain Jackson’s 
benefit, as he was taking to his own use 
the pilotage fees which the defendant had 
ultimately to pay, and it was on the 16th 
that Captain Jackson for the first time 
asserted that the vessel had s .efficient coal 
to perform the services for which it was 
hired and that the salvage operations 
were performed on the 17th'April, as up 
to that date the Gekko was not in a posi¬ 
tion to render any service for which it 
was hired. The defendant submitted 
that the salvage operations on the 17th 
April were unsuccessful owing to the 
Gekko being unable to render any assist¬ 
ance or service, as the vessel was nob 
capable to tow the War Puffin effectivoly, 
and as the tug was not provided with the 
necessary equipment, towing gear, etc., 
for such salvage operations, that consa- 
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quenfcly the War Puffin was badly strained, 
and ultimately all salvage operations had 
to be abandoned, and that the defendant 
sustained substantial damage. It was 
further pleaded that in any case the de¬ 
fendant was not liable for the hire of the 
vessel except for the six days the vessel 
took in coming and going and for the one 
day it was engaged in the salvage opera¬ 
tions. 

In his additional written statement, 
filed on the 3rd November 1921, the de¬ 
fendant further pleaded that the Port 
Officer of Chittagong had no authority to 
represent and did not represent the plain¬ 
tiffs in the negotiations and the contract, 
and further that the contract executed 
by the Port Officer of Moulmein as agent 
of the Port Officer of Chittagong for the 
plaintiff was illegal and void und^r the 
Chittagong Port Act and was not binding 
or of any legal effect on any of the parties 
thereto. It was also pleaded that the 
tug Gekko which was let out on hire to 
the defendant on his requisition to send 
a “powerful tug” was not of sufficient 
power to salve the steamer or to tow up 
the same from the Longstone’s Beef to 
Hangoon, and that there was thus a 
breach of warranty on the part of the 
plaintiffs and the defendant was not 
liable to pay any amount for hire. The 
defendant claimed Bs. 50,000 as damages 
caused to the War Puffin. 

Oapain Jackson and Mr. Bryan, Port 
Officers, Moulmein, were the principal 
witnesses examined for the plaintiffs, and 
Bahman Ghaudhury and Mr. England for 
the defendant. The defendants wanted 
to examine Mr. Aiken on commission. He 
was certainly an important witness, as 
he was in charge of the salvage operations 
on behalf of the defendant. A commis¬ 
sion was sent out for his examination at 
New York where he was then residing, 
but ho having left New York, the commis¬ 
sion was returned unexecuted. Fresh 
commission was applied for by the defen¬ 
dant for his examination in California, but, 
as his whereabouts wore not known with 
•certainty, it was not issued. Ultimately 
the defendant stated that Aiken was 
residing in Mexico and applied for com¬ 
mission for his examination there. The 
Court, however, was of opinion that as 
^he witness was so often changing hia 
place of residence, and there was no 
Mrtainty of his continuing to reside at 
Mexico, and as the commission to New 


York took about a year’s time, the ap¬ 
plication for the defendant should be 
disallowed. 

The 'learned Subordinate Judgo, upon 
a consideration of the evidence, found in 
favour of the plaintiffs. The defendant 
has appealed. The first question for 
consideration is whether the salvage op¬ 
erations could not take place before the 
17th April owing to any refusal or de¬ 
fault on the part of the Captain of the 
tug. (After dealing with evidence the 
judgment proceeded). The Court below 
has shown that no warrant was given 
for the success of the salvage operations 
either expressly or impliedly, and that on 
the contrary the terms of the agreement 
indicate that Gekko was to play a subsi¬ 
diary part in the salvage operations by 
making such contributiens as she was 
capable of. We need not discuss the 
matter, as no arguments have been ad¬ 
dressed to us on the point. 

On the whole'we see no sufficient rea¬ 
son to differ from the conclusion arrived 
at by the Court below on the point. 

The next question is whether the 
hiring of the tug for the purpose of tow" 
ing or salvage operations outside the 
Chittagong river, at Amherst, was ultra 
vires of the Port Commissioners. 

Section 38 of the Chittagong Port Act 
lays down that the Commissioners may 
contract and carry out the following 
works.(g) “the pro¬ 

curing and employment of steam vessels 
for towing vessels into,'out of, in or upon- 
the river.•" It is con¬ 

tended for the appellant that “the river” 
means the Chittagong river, and that 
uuder the Act the Commissioners have no 
power to employ tugs outside that river 
and that they have no power to hire out 
a tug either for the purpose of towing 
or for salvage operations, at any rate 
outside the Chittagong river. 

With regard to this contention it is to 
be observed that the words “ towing 
vessels into" the river must refer to 
cases of towing from outside into the 
Chittagong river. It appears, however, 
that the vessel War Puffin was not to be 
towed into the Chittagong river but from 
Amherst to Moulmein of Kangoon both of 
which are outside the Chittagong river. 

It is contended by the learned Advo¬ 
cate-General that under S. 69 of th6 Act. 

the Commissioners may, for the purposes of 
the Act, acquire and hold moveable and Immo- 
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vable property within or without the limits of 
the Port and may lease, mortgage, sell or ex¬ 
change such property, 

that the Commissioners, therefore, for 
the purposes of clause (g) of S. 38 had 
power to acquire the tug Gekko and hold 
it without the limits of the port, and 
also to let it out. 

Mr. Pugh contends that the hiring of a 
vessel is not “lease." The expression 
“lease" is not defined in the Act and al¬ 
though it is ordinarily used in connexion 
with immovable property, it appears 
that in the agreement between the par¬ 
ties in the present case (Exhibit 4, dated 
the 9th April 1920,) the Port Officer of 
Chittagong is referred to as the “lessor." 
In E'crutton on Charter Party, 11th 
Edition, page 4, “demise or lease” of ship 
is referred to, though, at page 5, it is 
stated that the modern tendency is 
against the construction of a charter as a 
“demise or lease." It is contended by 
Mr. Pugh that whether there can be a 
“lease” of a ship or not, there was no 
lease in the present case as the Commis¬ 
sioners never parted with the whole con¬ 
trol of the ship. Captain Jackson, the 
master of the vessel Gekko, was no doubt 
to act under the instructions of the de¬ 
fendant’s agent Aiken, but the Commis¬ 
sioners did not part with the entire con¬ 
trol of the vessel for the period. Para¬ 
graph 2 of the agreement, after providing 
that the lessor (the Port Officer of Chit¬ 
tagong) shall see that the Gekko arrives 
at the scene of salvage operations on 
the 13th April 1920, together with all 
necessary equipment, towing gear, fuel, 

oil. etc , states that : 

the said Gekko will be thereafter at the dis¬ 
posal of and under the instruotions of the said 
attorney saving and excepting such instruotions 
as the officer iu command of the said Gekko may 
consider as calculated to endanger the safety of 
the vessel. 

It appears, therefore, that the Gekko 
was to be under the disposal and instruc¬ 
tions of the defendant’s agent, so far as 
the operations to be performed by it 
were concerned, but that it was to be 
under the control of the Commander for 
the purpose of navigation. But, having 
regard to the nature of the property (a 
towing vessel), such control would 
necessarily be reserved in the Commander 
of the vessel, and would not show that it 
was not hired or let out, if the latter 
expression includes hiring. 

The question, however, still remains 
whether a towing vessel can be let out 
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by the Port Commissioners for operations 
outside the Chittagong port. If the con¬ 
tention of the learned Advocate-General 
is correct, the Commissioners can let out^ 

- the vessel for towing or salvage operations- 
in the Indian Ocean or the Mediterranean 
Sea. It seems that the provision in 
S. 69 that the Commissioners may hold 
moveable property without the limits of 
the Port should be qualified by the words 
“for the purposes of this Act," and the 
purposes of the Act under S. 38 (g) being 
to tow into the river (the Chittagong 
river), the lease is to be confined to cases 
where the vessel is leased for “towing 
vessels into, out of, in or upon the river" 
(i. e., the Chittagong river), and not for 
such operations unconnected with the 
Cbittaaong river. The expression 
“lease , however, occurs along with 
the words “ moi’tgage, sell or exchange 
such property." It is difficult to see 
bow there can be a sale for the pur¬ 
poses of the Act, and if a sale not to 
be qualified by the purposes of the 
Act, a lease may also be held to be 
nob so qualified. The result of our 
accepting the contention of the respon¬ 
dents will be to hold that although the 
acquisition and holding property must 
be for the purposes of the Act, the lease, 
mortgage, sale or exchange need not be 
for such purposes. The words, used, 
however, are wide, and we accordingly 
hold, though not without hesitation, that 
it was not ultra vires of the Commis¬ 
sioners to let out the steam-tug for 
operations outside the Chittagong river. 

The third question is whether the 
agreement, dated the 9th April 1920, 
between the Port Commissioners and 
the defendant is a valid contract which 
can be enforced. 

As already stated, the agreement was 
executed between defendant by his at¬ 
torney, Mr. Aiken, and the Port Officer, 
Chittagong, by his proxy, Lieutenant 
Commander Gordon, the Port Officer of 
Moulmein. 

Now S. 28 (l) and (2) lays down : 

The Commissioners may enter into contracts 
authorized by this Act with any person for 
the execution or supply of any works, labour, 
materials, machinery, stores, or for other mat¬ 
ters necessary for carrying into effect the 
trusts and purposes of this Act. (2). Any such 
contract, the value or amount of which does 
not exceed two thousand five hundred rupees, 
may be made by the Chairman in the case of 
any work or matter which he is authorized to. 
carry out by this Act or the rules or by-laws 
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thereunder or which has been sanctioaed by 
the Gooicalssioiers, but other ooubract^ shall 
not be entered into except in accordance with a 
resolution passed by the Commissioners in 
meeting. 

Section 29 which lays down the mode 
of executing contracts aud agreements is 
as follows : 

Any contract, the value or amount of which 
doss not exceed two thousand five hundred 
rupees, made by the Chairman for and on behalf 
of the Commissioners may be made in such 
manner and form as; according to the law for 
the time being administered in Chittagong, 
would bind him if such contract were on his 
own behalf, (2) Every contractor agreement 
by or on behalf of the Commissioueis which 
shall exceed the sum of two thousand five 
hundred rupees shall be in writing and signed 
by the Chairman or Vice-Chairman and by two 
other Commissioners, and shall bs sealed with 
the common seal of the Gommissioners. 

The contract was not made by the 
Chairman and it could not be, as 
Rs. 1,500 was payable daily and accord¬ 
ing to the telegram of Mr. Aiken, dated 
the 6th April 1920, the probable dura¬ 
tion of the engagement was 12 days. 

The value or amount of the agreement 
thus being over Rs. 2,500, it should have 
been under sub-S. (2) signed by the 
Chairman or Vice-Chairman and by two 
other Commissioners and sealed with 
the common seal of the Commissioners. 
This admittedly was not done. It is ac¬ 
cordingly contended for the appellant 
that the agreement not having been 
executed as provided in Sub-S. (2) was 
not, under sub-S. (3), binding upon the 
Commissioners, The question is whether 
the provision is obligatory and not 
merely directory and whether a non- 
compliance with the provision renders 
the agreement unenforcible. 

It is a rule of common law in England 
that, with certain exceptions, a corpora¬ 
tion is bound by those contracts only 
which are made under the Corporate 
Seal. The exceptions are—(i) where the 
contract is executed, (ii) in small matters 
■of’ very frequent occurrence, and (iii) 
where it is impossible to affix the seal, 
a.3 in cases of great urgency. 

In the case of Clarke v. Guardians of 
the OucJcfield Union (1), Wightman, J., 

joviawed the oases on the subject and 
held that : 

wherever the purposes for which s corpora* 
Is created reader it necessary that work 
ahoald be done or goods supplied to carry such 
Pflrpoeee in to effect, as in the case of the gnar* 

[l86ai21L.J,Q.B. 349=16 Jar. 688= 

I B. C, 0. 81. 


diaus of a poor law union, and orders are given 
at a board regularly constituted, and having 
geuoral authority to make contracts for work 
or goods necessary for the purposes for which 
the corporation was created, and the work is 
done, or goods supplied and accepted by tho 
corporation, and the whole consideration for 
payment executed, the corporation cannot keep 
the goods or the benefit, and refuse to piy on the 
ground that though the members of the corpora* 
tion who ordered the goods or work were com¬ 
petent to make a contract and bind the rest, 
the formality of a deed or of atiixing the seal 
were wanting, and then say : “ No action lies, we 
are not competent to make a parol contract, 
and we avail oversolves of our own disability. 

Although the ducisions on the point 
were not uniform, the above view may 
now be considered established by tho 
decision of the Court of appeal in L/aiv- 
ford V. Billencaij Rural District Council 
(2) where it was held that if the work 
done or goods to be supplied to carry 
into effect the purposes for which a 
corporation is created, are accepted by 
the corporation and the whole considera¬ 
tion for payment is executed, there is a 
contract to pay implied from the acts of 
the corporation, and the absence of a 
contract under the seal of the corpora¬ 
tion is no answer to an action brought 
in respect of the work done or the goods 
supplied. 

In common law, therefore, in cases of 
executed consideration, the absence of a 
contract under seal does nob invalidate a 
contract and it is unnecessary to refer 
to the other cases cited. But where 
there is express statutory provision, that 
exception has been held not to apply 
even in cases of executed contract. 

In Younu and Co. v. Mayor and Cor’ 
poration of Royal Leamington (3), the 
corporation, duly acting as an urban 
authority, contracted under seal with 
one Powis for the making of some water¬ 
works. Powis failed to complete the 
contract, which, therefore, ceased. The 
urban authority then, without seal, 
directed their agent to contract with 
Young and Company to finish the works, 
The works were finished to the entire 
satisfaction of the corporation ; certain 
extra necessary works were also done. 
Then the corporation, having had the 
benefit of ail the works, refused to pay 
the full price of the same. 

In tho Court of appeal, Lindley, L. J., 
said in this judgment : 


i u. L. T. 317=72 

L. J. K. B. 554=1 Ij. G. B. 535=67 
. J. P, 245=51 W. R. 630=19 T. L. R 822 
(3) [1883] 8 A. C. 517. 
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The last point urged for the plaintiSs was, 
that as the contract has been performed and 
the defendants have the benefit of the plain¬ 
tiffs’ work, labour, and material, the defendants 
are at all events liable to pay for these at a 
fair price. In support of this contention cases 
were cited to show that corporations are liable 
at Common Law quasi ex contractu to pay for 
work ordered by their agents and done under 
their authority. The cases on this subject are 
very numerous and conflicting, and they require 
review and authoritative exposition by a Court 
of appeiil. But, in my opinion, the question 
thus raised does not require decision in the 
present case. We have to construe and apply 
an Act of Parliament. The Act draws a line 
between contracts for more than £50 and con¬ 
tracts for £50 and under. Contracts for not 
more than £50 need not be sealed, and can be 
enforced whether executed or not, and without 
reference to the question whether they could 
be enforced at common law by reason of their 
trivial nature. But contracts for more than 
£50 are positively required to be under seal ; 
and in a case like that before us, if we were 
to hold the defendants liable to pay for what 
has been done under the contract, we should 
in effect be repealing the Act of Parliament 
and depriving the ratepayers of that protection 
which Parliament intended to secure for them. 

In the House of Lords, Blackburn, 
after referring to the judgments of the 
Courts of appeal, the cases on the point, 
and the Public Health Act, 1875, 
observed; 

I think, bearing in mind this, it is not pos* 
Bible to construe 8. 174 as meaning anything 
else than that when the subject-matter of a 
contract exceeds £50 in value the contract must 
be under seal ; and that the distinctions and 
differences which, according to the opinions of 
the Court of Queen’s Bench, might dispense 
with a seal in the case of an ordinary corpora¬ 
tion should not do so when the contract was 
by an urban authority, and related to a subject 
matter above that value. This was the con¬ 
struction put upon the Act in Hunt v. 
Wimbledon, hocal Board (4), as well as in the 
Court below* I think it is right, and it dis¬ 
poses of this appeal. It is true that this works 
great hardship upon the now appellants. They 
had an agreement, but it was not sealed ; and 
though it is possible that if the agreement had 
been under seal the defendants might have 
established a defence on the merits to all or 
part of what is claimed, it is hard on the ap¬ 
pellants that they should not be allowed to 
raise the question. It is, however, for the Legis¬ 
lature to determine whether the benefits derived 
by enforcing a general rule are or are not too 
dearly purchased by occasional hardships. A 
Court of law has only to inquire, what has the 
Legislature thought fit to enact. 

Lord Bramwell, in the same ease, 
observed : 

The Legislature has made provisions for the 
protection of ratepayers, shareholders and others, 
who must act through the agency of a repre¬ 
sentative body, by requiring the observance 

D. 48=40 L.-T. 115=48 
L. J. C.P. 207=27 W, R. 123. 


of certain solemnities and formalities which 
involve deliberation and refiection. That is 
the importance of the seal* It is idle to say 
there is no magic in a wafer. It continually 
happens that carelessness and indifference oq 
the one side, and the greed of gain on the other, 
cause a disregard of these safeguards, aud im¬ 
provident engagements are entered into. Whe¬ 
ther that has been so in this case 1 have no 
notion ; but certainly the ratepayers of Leam¬ 
ington may well be astonished at the amount 
claimed of them. The decision may be hard 
in this case on the plaintiffs, who may not have 
known the law. They and others must be 
taught it, which can only be done by its 
enforcement. 

See also British Insulated Wire Com¬ 
pany, Limited, v. Prescot Urban Dis¬ 
trict Council (5) wbich also was a cas(e of 
executed consideration. 


Then again in the later case of "Roare 
V. Kingsbury Urban District Council (6), 
following Young’s case (3) it was held that 


in equity as well at law no contract, although 
executed, for over £50 in value can be enforced 
unless ft is under seal. 

See also Frend v. Dennett (7), 

In Douglass v. Rhyl Urban District 
Council (8), Joyce, J., observed : 

Although there may have been a difference of 
opinion and coufiicting authorities, I think it is 
now settled that, in the absence of an express 
statutory provision requiring a contract under 
seal, the requirement of the corporate seal at 
common law is subject to this exception, 

and the case of Law ford v. Billericdy 
Rural District Council (2) was referred 
to and there being no statutory prohi¬ 
bition applicable to the case, the plaintiff 
was held entitled on a quantum meruit. 

In the cases decided in the Indian 
Courts, similar provisions in other Acts 
have been construed to be mandatory, 
and non-compliance therewith has been 
held to render the agreement unen** 
forcible. See Chairman, South Barrack- 
pore Municipality v. Amulya Nath 
Chatterjee (9), Mathura Mohan Saha 
V. Ram Kumar Saha (10), Eziekiel 
& Co, V. Annada Charan Sen (11), Radha 
Krishna Das v. Municipal Board of 


(5) 

(6) 

(7) 

( 8 ) 

(9) 

( 10 ) 

( 11 ) 


[1895] 2 Q. B. 463=15 R. 633=64 
L. J. Q. B. 811=73 L. T. 383=44 W. R. 
224=59 J. P. 552. 

[19121 2 Ch. 452=56 S. J. 704=81 
L. J. Ch. 666=107 L. T. 492=10 L. G. B. 
829=76 J. P. 401. 

[1858] 4 C. B, N. S. 576=27 L. J. C. P. 
314=5 L, T. 73=4 Jur. (N. S.) 897. 

[1913] 2 Ch. 407=82 L. J. Ch. 587=77 
J. P. 373=109 L. T. 30=11 L. G. R. 1162= 
^9 T. L. R. 605=57 S. J. 627. 

1907] 34 Cal. 1030=12 C. W. N. 50. 

.1916] 43 Cal. 790=20 C. W. N. 370=35 
I. C. 305=23 C, L. J. 26. 
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1927 Md. Ebrahim Molla 7. Port Commrs. Ohittagong Calcutta 471 


Benares (12), Raman Chetti 7 . Municipal 
Council of Kumbakonam (13). Some of 
these were oases of executory contracts, 
and it is pointed out on behalf of the 
respondents that in the case of Ahmeda- 
bad Municipality 7 . Sulemanji Ismalji 
(14), the rule was applied in the case of 
an executory contract, whereas in the 
case of Ahaji Sitaram Modak 7 . Trimhak 
Municipality (15), the same learned 
Judges held‘that though a contract. by 
a corporation must ordinarily be made 
{Under seal, still where there is that 
jwhich is known as an executed considera' 
jtioD, an action will lie, though this 
formality has not been observed. In 
the case of Radha Krishna Das 7 . The 
Municipal Board of Benares (12), how* 
ever, following the English cases of 
Young and Go. v. Mayor and Corporation 
of Royal Leamington Spa (3) and British 
Insulated Wire Co. Ltd. v. Prescot Urban 
District Council (5) the learned Judges 
held that the rule applied to executed 
consideration also, and did not follow 
the statement of the law laid down in 
case of Ahaji Sitaram Modak v. Trimhak 
Municipality (15). 

In this Court, in the case of Mathura 
Mohan Saha v. Ram Kumar Saha (10), 
it was pointed out: 

The strict rule of the ancient common law, no 
doubt, was that a corporation could only act 
under its seal and was not bound by written con* 
tracts not under seal. This rule, however, was 
relaxed in many cases at an early date, and 
where a corporation is acting within the scope 
of the legitimate purposes of its institution even 
parol contracts made by its authorised agente 
raise implied promises, for the enforcement of 
which an action may well lie, specially where 
there-is no express statutory requirement of a 
contract under seal and the benefit of the con¬ 
tract has been enjoyed by the corporation ; 

and that, ag pointed out in the judg¬ 
ment of Neville, J., in Soare v. .£ 271 ^ 5 - 
bury Urban District Council (6): 

the exception based upon the doctrine of part 
^rformance cannot be applied where, as in 
V. Dennett (7) and in Tonng and Coni’ 
pany y, Mayor and Corporation of Royal 
Deamtngtion Spa (3), the contract is, by statute, 
positively required to be under seal: to hold 
otl^rwise would in effect be, as Lindley, L. J., 
■aid [younp and Co. v. Mayor and Corporation 
Leamington Spa (3)] to repeal the Act 
W Parliament and tc deprive the ratepayers of 
•bat 'protection which Parliament intended, to 
■ecure for them.* 

U3J [1906] 37 All. 692=2 A. L. J. 821={l906i 

A.W.N.m. ^ 

M [19073 80 Mad. 290=2 M. L. T. 294. 
frS 27 Bom. 618=3 Bom. L. B. 692. 

(19083 28 Bom. 66=6 Bom. L. fl, 689. 
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In the present case the Chittagong Port 
Act expressly provides that the agree¬ 
ment must be in writing and signed by 
the Chairman or Vice-Chairman and two 
other Commissioners, and sealed by the 
the common seal of the Commissioners 
and that an agreement not so executed 
shall not be binding upon the Commis¬ 
sioners. Having regard to the express 
provisions of the statute, we think that 
non-compliance with the provisions of 
S. 29 renders the agreement not binding 
upon the Commissioners. 

It may ba said, however, that the law 
only lays down that the agreement shall 
not be binding upon the Gomnaissioners 
and that although it may not be binding 
upon the Commissioners, having regard 
to the express words of the Statute, there 
is no reason why it should not be binding 
so far as a private person is concerned 
who is not governed by any such provi¬ 
sion of the law. Reference was made 
to the case of Fishmongers Co. v. Robert¬ 
son (16), where the learned Judges 
observed : 

_ It may possibly be the case, that, up to the 
time of the corporation adopting the contract by 
performing the stipulations on their part, there 
was a want of mutuality, from the corporation 
not being compellable to perform their contract; 
and that the defendants might, during that in¬ 
terval, have the power to retract, and insist that 
their undertaking amounted to a nudum pactum 
only. But after the adoption of the contract by 
the corporation by performance on their part, 
upon.general principles of reason the right to set 
up this defence appears altogether to fail. 

In that case, however, there was no 
statutory provision which rendered the 
agreement invalid and the case therefore 
is distinguishable. 

The question was raised in this country 
in the case of Raman Chetti v. The 
Municipal Council of Kumbakonam (13) 

(a case of executed contract) whore the 
defendant, a private party, pleaded that 
the contract had not fulfilled the require¬ 
ments S, 45 of the Madras District Muni¬ 
cipal Act 4 of 1884. The learned 
Judges observed : 

The view of the ‘Subordinate Judge that it 
does not bind- the Municipality but does bind 
the other party is erroneous [see Ahmedahad 
Municipality v. Sulemanji lamalji (14).] 

In the latter case (which was a case 

of an executory contract) it was the 

defendant who pleaded the invalidity of 

the agreement. Sir Lawrence Jenkins, 

0. J., observed: 


(16) [1843] 6 Man. & Gr. 131=12 L, J. C. P. 
185=6 Scott. (N. R.) 66. 
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It is opeu to the <lefendant "to say that it is 
not biading on him inasmuch as it i-^ not bind¬ 
ing on the plaiutifi. We think that where a 
contract is invalid so far as one party is con¬ 
cerned by reason of statutory provisions, it can¬ 
not bind the other party also. 

There remains the question whether 
it was a case of great urgency in which 
there was no time to comply with the 
requirements of the Statute. In the 
first place that principle cannot apply 
to a case such as the present, where the 
Statute requires the agreement to be 
executed in a certain manner, and se¬ 
condly, there is nothing to show that 
the agreement could not be executed 
according to the Statute before the 
steam-tug Gclcko sailed from Chittagong. 
It is true that the agreement was 
executed on behalf of the Port Commis¬ 
sioners of Chittagong by the Port Officer 
of Moulmein, bub that was not in accor¬ 
dance with the original agreement to 
tow the War Pufiln> 

In these circumstances, we think that 
the contract sued upon cannot be en¬ 
forced. 

We do not see, however, why the 
plaintiffs should nob recover quantum 
meruit for the services rendered by them 
to the defendants. It is contended by 
Mr. Pugh that the Chittagong Court 
would have no jurisdiction to entertain 
a suit for payment of quantum meruit. 
But any payment which was to be made 
for the services rendered by the steam- 
fcng was to be made at Chittagong. We 
do not think that the invalidity of the 
agreement prevents the plaintiffs from 
recovering such amount as may be 
reasonable and just for the services 
rendered by them. The question as 
to what amount is reasonable for the 
nse of the steam-tug has nob been 
gone into, as the case proceeded upon the 
agreement. We think, therefore, that 
the case should go back to the Court 
below in order that the question as to 
what amount the Port Commissioners 
can reasonably claim from the defendant 
for the use of the steam-tug by the latter 
Qiay be gone into and the case disposed 
of accordingly. 

Costs will abide the result. 

Case remanded. 
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Mukerjee and Graham, JJ. 

Khetra Mohan Saha And others —Plain¬ 
tiffs—Petitioners. 

v. 

Jamini Kanta Dewan and others — 
Defendants—Opposite party. 

Civil Rules Nos. 902, 912 and 913 of 
1926, Decided on 5th January 1927, from 
an order of the Sub-J., Ist Court, Farid- 
pur, in Money Suits No. 28, 29 and 30 of 
1925. 

iff (a) Negotiable InHrwnents Act (1881), S. 13. 
Expl (i) as atnended by Act (8 of l^l^)—Expla 
7iation (?) does not apply to S. 2 (5) f 6 ) of Stamp 
Act. 

Explanation (i) introduced by Act 8 of 1919 
to S. 13 of the Negotiable Instruments Act of 
1881 cannot be read into the definition of a 
bond as contained in S. 2 (5) (b) of the Stamp 
Act so as to make an instrument which on the 
face of it is not payable to order, one payable 
to order by virtue of the said explantion and 
thus to take it out of the said definition. For 
the purposes of the Stamp Act the documents as 
they appear on* the face of them, have to be 
considered. A document which is attested by 
witnesses and is not payable to order or bearer is 
a bond within the meaning of the Stamp Act 
and should be stamped as such. [P 473 G 1, 2] 

( 6 ) Stamp Act, 8, 35— Suit disposed of and de¬ 
cree signed — S. 35 is not appUcadAe to documents 
produced tn the case. 

Where the suits have, already been disposed 
of and the decrees signed and sealed the provi¬ 
sions of S. 35 of the Act are wholly inapplicable 
to the case. [P 473 0 2j 

Bajendra Chandra Guha aud Deben’ 
dra Nath Bhattacharjee —for .Petitioner. 

Dwarka Nath Chahravarty and 
Surendra Nath Guha — for Opposite 
Party. 

Judgment.— These three Rules are 
directed against as many orders passed by 
^e Subordinate Judge, First Court, 
Faridpur, by which that learned Judge 
directed the petitioners to deposit stamp 
duty and penalty in respect of three 
documents. The petitioners had insti¬ 
tuted three suits for recovery of money 
due upon the said documents aud filed 
the same along with the plaints. A 
L/ommissioner was appointed for the 
examination of one of the plaintiffs and 
documents were proved in the course of 

1 fethat witness taken 

by the Commissioner. Thereafter the 
suits were adjourned from time to time 

resulted in a compromise 
on he basis of which decrees were passed 
on the 25th May 1926. On the 3rd 
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June 1925, the deci'ees were signed and 
sealed. On the 2nd July 1926, the 
sherisfcadar made a report stating that 
the documents were not promissory notes 
but bonds within the meaning of the 
Stamp Act and accordingly should have 
been stamped as such. On the said re¬ 
port the Subordinate Judge passed the 
•orders against which these Rules are 
•directed, 

The two contentions urged on behalf 
of the petitioners : first, that the Sub- 
bordinate Judge had no jurisdiction to 
make these orders, and second, th^^t the 
documents are promissory notes and not 
bonds within the moaning of the Stamp 
Act. 

It will be convenient to deal with the 
second contention first. The documents 
are addressed to a particular person, 
namely, the Plaintiff No. 1. Each of 
them contains an unconditional under¬ 
taking signed by the maker to pay on 
demand to the person in whose favour it 
is executed, a certain sum of money 
principal together with interest. They 
are attested by a number of witnesses. 
The definition of promissory note as given 
in S. 2 (22) of the Stamp Act adopts the 
definition as given in S. 4 of the Negoti¬ 
able Instruments Act of 1881 and 
includes some instruments nob covered 
by that definition. The petitioner's con¬ 
tention is that as these documents are 
all dated subsequent to 1919, the amend- 
tnenb introduced by Act 8 of 1919 to 
S. 13 of the Negotiable Instruments Act 
of 1881 has to be taken into account in 
reading this definibicn, and if so read 
these documents would be instruments 
payable to order as they do nob contain 
words prohibiting transfer or indicating 
an intention that they shall not bo 
transferable. They would thus'be insbru- 
fuents attested by witnesses but payable 
to order and consequently would nob 
satisfy the definition of bond as given in 
S. 2 (5) (b) of the Stamp Act. In my 
opinion this argument is not sound. 
Explanation (i) which, amongst other 
amendments, was introduced by Act 8 
of 1919 to S. 13 of the Negotiable Instru¬ 
ments Act of 1881, was meant to enlarge 
the definition of a negotiable instrument. 
By this amendment a promissory note 
not payble to order, which previously 
was not negotiable, was brought within 
the class of negotiable instruments; and 
the amendment, in my opinion, cannot 
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bo read into the definition of a bond as 
contained in S. 2 (5) (b) of tlio Stamp 
Act so as to make an instrument which 
on the face of it is not payable to order,' 
one payable to order by virtue of thej 
said Explanation and thus to take it out. 
of the said definition. For the purposes; 
of the Stamp Act the documents, as they! 
appear on the face of them, have to be! 
considered. They are attested by wit-! 
nesses and are nob payable to order ori 
bearer. In my judgment they are bonds| 
within the meaning of the Stamp Act and| 
should have been stamped as such. The 
second contention, therefore, must fail. 

The arguments advanced on the first 
contention shortly put, are as follows : It 
is said that the documents were never 
admitted in evidence by the Court as the 
depositions recorded by the Commissioner 
had not yet been brought on the record 
by reading them in Court, and that the 
suit never reached the stage at which 
the documents could be sought to be 
used in Court and consequently the Sub¬ 
ordinate Judge had no jurisdiction to act 
under S. 36 of the Stamp Act. It is also 
said that if tlie documents are treated 
as having been admitted in evidence by 
the Subordinate Judge he was not 
entitled to re-open the matter and deal 
with the documents again under S. 35 of 
the Stamp Act by reason of the provi¬ 
sions of S. 36. I am of opinion that it is 
not necessary to (deal with the first 
branch of this contention because as the 
suits had already been disposed of and 
the decrees signed and sealed the provi¬ 
sions of S. 35 of the Act were wholly 
inapplicable to the case. The Subordi¬ 
nate Judge had no jurisdiction to pro¬ 
ceed in the way that he did. 

The Rules should be made absolute 
and the orders complained of set aside. 
In view of the fact that the petitioners 
have nob been successful in their second 
and main contention there will be 
order as to costs in their favour. 


no 


G.B. 


I^ule made absolute. 
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Mukerji and Graham, JJ. 

Fool Kumari Dasi —Appellanfc. 

V. 

Khirod Chandra Das Gupta —Raceiver 
—Respondent;. 

Appeal No. SO of 1926 and Civil Revision 
No. 150 of 1926, Decided on 17th January 
1927, from the Appellate Order of the 
2nd Addl. Dist. J., 24*Pergannas, D/-23rd 
December 1925. 

(a) Provincial Insolvency Act (1920), S. 4 — 
Insolvency Court can decide questions of title bet- 
ween Official Assignees .^and stranger. 

Under S. 4 the Insolvency Court has jurisdic* 
^on to decide questions of title, as between an 
Official Assignee and a stranger with referonoe 
to property which is claimed by the Official 
Assignee as the insolvent’s and which on the 
other hand is claimed by the stranger as his. 

^ [P 475 C 2] 

{0} Provincial Insolvency Act {1920), S. 75 — 
Decision of Sab-Judge under S. 4 —Appeal lies 
Courf^^^^ and second appeal to High 

Ad appeal against a decision of a Subordi* 
nate Judge under S. 4 lies to the District Judce 
and a second appeal lies to the High Court 
under S. 75 [p q 2 ^ 

barat Chandra Roy Ghoudhury and 
Sariti Kumar Roy Ohoudhury^iot Ap¬ 
pellant. ^ 

Syed Nasim Ali—iov Rogpondenfi 

and tbe Buie is directed against the ap¬ 
pellate order of the Second Additional 

24-Pargannas, dated 
the 2drd December 1925. 

One Dulal Ohand Dutt applied on the 

15fch June 1923 to be adjudicated an in¬ 
solvent. The Subordinate Judge passed 
the order of adjudication. The creditors 
alleged that the insolvent was the owner 

.of certain properties which stood in the 

name of his wife, having been transferred 
^ her by a deed of gift dated 1907. The 

a report 

to sale a. the properties 

The inar .1 P*^op0ifei63 of the insolvent. 

SubordinaTA^^T ® ^hen applied to the 
ties as her ®*aiming the proper- 

held In enquhv 

adduced on which evidence was 

the gift wao sides. Ha held that 

vent’s wife a ^'hat the insol- 

iSl ‘=” 
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tional District Judge and he by an order 
dated the 23rd December 1925, reversed 
the decision of the Subordinate Judge 
holding that the gift was a benami tran¬ 
saction. This order is now before us on 
appeal and in revision at the instance of 
tbe insolvent’s wife. The value of the 
properties is said to be more than 
Rs. 10,000. 

The question that we have to consider 
is whether the Subordinate Judge had 
jurisdiction to deal with the question of 
title that arose, and, if so, whether the 
appeal from his decision lay to the Dis¬ 
trict Judge in view of the value of the 
properties involved. 

The jurisdiction of Bankruptcy Courts 
under thp English Bankruptcy Acts is a 
subject which presents a remarkable 
diversity of judicial opinion. S. 105 of 
the English Bankruptcy Act, 1914, is in 
the same words as S. 102 of the Act of 
1883, and leaving aside the proviso to 
sub-S, (1) with which we need not be 
concerned, was also in the same words as 
S. 72 of the Act. of 1869. In a series of cases, 
upon the contrast between S. 12 of tbe 
earlier Act of 1849 with S. 72 of the Act 
of 1869, it was held that whereas under 
the former section the Bankruptcy Court 
had only jurisdiction over persons ac¬ 
tually within the bankruptcy or coming 
or submitting to its jurisdiction, it had, 
under tbe latter se3tioD complete jurisdic* 
tion in all cases to decide everything that 
might be considered necessary to be de¬ 
cided for the distribution of the bankrupts 
estate [e. g., Ex-parte Anderson (1), Re 
Johnstone (2), Smith v. Baker {'d),Halli- 
da/y v. Harris (4) and Morley v. White 

(5)]. On the other hand, Lord Selborne. 

L. 0,, in Ellis v. Silber (6) speaking of th& 
jurisdiction of the Bankruptcy Courts 
observes thus : 

That which is to ba done in bankruptcy is the 
administration in bankruptcy. The debtor and 
the creditors as the parties to the administra¬ 
tion'“ThrtrnFt®^ jurisdio- 

as the persons 

(2) [1884] 1 Mot. 32. 

(3) [187^] ^8 C, P. 350=28 L. T. 637=42 L. J. 

( 5 )’ 

B®'S ?6=27 Lp?se^- 

OH. 666=24 W. 
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their hands and the mode of administering them 
are subject to that jurisdiction ; and there may 
be and 1 believe are some special classes of traus* 
actions which under special clauses of the Acts of 
Parliament may be specially dealt with as re¬ 
gards third parties. But the general proposition 
that whenever the assignees or trustees in bank¬ 
ruptcy or the trustees under such deeds as these 
have a demand at law ct in equity or against a 
stranger to the bankruptcy, then that demand 
is to be prosecuted in the Court of Bankruptcy, 
appears to me to be a proposition without the 
warrant of anything in the Acts of Parliament 
and wholly unsupported by any trace or vestige 
whatever of authority. 

The case was decided under the Act 
of 1869, but all that was necessary 
to be decided appears to have been 
whether the jurisdiction of the Court of 
Bankruptcy was not exclusive ; and it 
was held that where a suit would, but 
for the fact of the bankruptcy, be fit to 
be entertained by the Court of Chancery, 
the jurisdiction was not taken away by 
the Bankruptcy Act, 1869. In Ex parte 
Dicken—In re Pollard (7), which was a 
case of a money demand by the trustee 
of a bankrupt’s property against a third 

party, Jessel, M. B., observed thus : 

The very serious question, therefore, arises 
whether the Court of Bankruptcy has any juris¬ 
diction to make an order for the payment of 
such a demand. It appears to me, however, that 
it is not necessary for us to decide this 
question now for if the jurisdiction exists, there 
is the further question whether it is expedient 
to exercise it in the present case. 

He gave as one of his reasons for limit' 
ing the wide words of S. 72 of the Act of 
1869 as being the absence of a right of 
appeal to the House of Lords except by 
leave. In the same case James, L. J., 

expressed himself thus : 

The Court of appeal has given a very extended 
application to S. 72 of the Act, But it appears 
to me that the legislature introduced into that 
section, the words which the Court may think it 
expedient or necaseary to decide because they 
thought they could trust the Court of Bankruptcy 
not to exercise the jurisdiction unless it really 
was expedient to withdraw the case from the 
ordinary tribunals. It is not expedient to do 
that in the case of a mere money demand. 

A more guarded expression of opinion 
than that contained in Ellis v. Silber (6) 
is to be found in Maule v. Davis, in re 
Motion (8), the judgment in which case 
was also delivered by Lord Selborne. 
The jurisdiction of Bankruptcy Courts to 
adjudicate on the right of third parties is 
now fully recognized (see the authorities 
in Williams on Bankruptcy, 12th Edition. 

(7) [1878] 8 Ch. D. 377=26 W. B. 731=38 L. 

T, 860. 

(8) [18733 9 Oh. 192'=29 L, T. 757=43 L. J. 

B. K. 59=22 W.R. 226. 


pp.,377 to 378 : and Robson on Bankruptcy 
7th Edition, p. 36, etc.), tliough it ha^ 
also been laid down that there is a dis¬ 
cretion in the Bapkruptcy Courts to direct 
the trustee to institute or defend in the 
ordinary civil Courts suits concerning 
the rights of third parties. 

Section 7 of the Presidency Towns 
Insolvency Act of 1909 is in exactly 
the same words as paragraph 1 of S. 105 
of the English Bankruptcy Act of 1924. 
The words are these : 

Subject to the provisions of this Act the Court 
shall have full power to decide all questions of 
priorities, aud all other questions whatsoever, 
whether of law or fact, which may arise in any 
case of insolvency coming within the cogni 2 <atice 
of the Court or which tha^Court may deem it 
expedient or necessary to decide for the purpose 
of doing complete justice or making a complete 
distribution of property in any such case. 

Under this section also there was at 
one time a conflict of judicial opinion as 
to whether the legislature intended that 
the insolvency Court should have juris¬ 
diction to decide questions of title, as 
between an Official Assignee and a stran¬ 
ger with reference to property which is 
claimed by the Official Assignee as the 
insolvent’s and which on the other is 
claimed by the stranger as his : see Na- 
ginlal Chnnilal v. Official Assignee (9), 
and In re Rassul Haji Cassum (10). 
The jurisdiction of insolvency Courts 
under the Presidency Towns Insolvency 
Act, 1909, to deal with and decide ques¬ 
tions of title in such cases appears now 
to be well recognized, though the insol¬ 
vency Court in the exercise of its dis¬ 
cretion may in any case decline to deal 
with the matter and relegate the parties 
to a regular suit: Official Receiver, Tinne- 
velly v. Sankaiiinga Mudaliar (11), Abdul 
KJiader v. The Official Assignee of 
Madras (12), In re Scekase (13) and Rash 
Behari Ghose v. The Official Assignee of 
Calcutta (14). 

Under the Provincial Insolvency Act, 
1907, there was a diversity of judicial 
opinion on the question as to the juris¬ 
diction of the insolvency Court in this 
respect,'into the details of which it will, 
serve no useful purpose to enter. The 
words of S. 4 of the Provincial Insolvency 

(9) [1911] 35 Bom. 473=12 I, 0.391=13 Bom, 

L. R. 900. 

(10) [1910] 13 Bora. L. R. 13=9 I, C. 344. 

(11) A. I. R. 1921 Mad. 204=44 Mad. 524. 

(12) [1917] 40 Mad. 810=36 I. 0. 524=4 L.W. 

425. 

(13) [1917] 22 0. W. N. 335=46 I. C. 196. 

(14) A. I. R.1921 Cal. 95. 
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Act:, 1920, are, if anything, clear and more 
comprehensive than those of S. 7 of the 
Presidency Towns Insolvency Act of 1909 
and S. 105, snb-S. (l) of the English 
Bankruptcy Act of 1914, and appear to 
have been carefully chosen in view of the 
conflict that at one time existed with 
regard to the meaning of S. 7 of the Pre¬ 
sidency Towns Insolvency Act of 1909. 
The interpretation of that section by the 
Bombay High Court in Naginlal v. The 
Official Assignee (9l proceeded upon the 
ejusdem generis maxim, and so to do 
away with ail such objections the word 
“title” was introduced in sub-S. (1), and 
sub-S. (2) appears to have been enacted 
to remove all possible disputes as to the 
nature of the claim that may or may not 
be investigated. The words of the 
statute seem to be perfectly plain, and 
where that is the case, it is not permis* 
sible to speculate. 

To this interpretation several objec¬ 
tions have been urged and the consequent 
difficulties that will arise have been 
pointed out. To these I now propose to 
refer. 


It is said that if it was intended that 
all qi^estions of title may be gone into by 
the Insolvency Court, then S. 53 of the 
Act would be redundant, as S. 53 of the 
Transfer of Property Act, which lays 
down the general law, would be sufficient. 
But. as has been explained in Muham- 
nidd Habib-nlLah v. Mwshtaq Husain (15) 
this section is in one sense wider in its 
. scope than S. 53 of the Transfer of Pro¬ 
perty Act, because under this section all 
that is necessary to show is that the 
transfer was made within two years of 
the adjudication, unless it is a transfer 
made before or in consideration of marriage 
and further that under this section it is 
not necessary to show that the transfer 
was made with intent to delay or defeat 
a creditor. 


It is also said that whereas if the matti 
'had been tried by the Subordinate Jud| 
'in a regular suit, an appeal to this Cou; 
would lie in view of the amount ( 
value of the subject-matter, the matt* 
having been dealt with by the same offict 
as a Judge of the insolvency Court, tb 
appeal in the present case lay to tb 

by reason of the provisior 
Of b.75 of the Act, and that again is i 
c^flict with S. 5, snb-S. (2); in oth 


(16) [19ip^ 39 All. 95=37 I. C. 684=14 A.L, 


words, it is urged that if under S, 5, sub- 
S. (2) the High Court has the same power 
in this matter as it has in regard to civil 
suits, then it has direct appellate powers 
over the Subordinate Judge, whereas 
under S. 75 only a second appeal is com¬ 
petent. The reservation in sub-S. (2) of 
S. 5, however, is expressly made subject 
to the provisions of the Act, and though 
by reason of the provision contained in 
S. 4, sub-S. (1) the 6nal and binding 
character of the decision of the Second 
Additional District Judge is clear, and for 
that the appellant may justly complain, 
her right of a first appeal having been 
taken away, the matter really is -not for 
us but for the legislature. Where the 
legislature has expressed itself in such 
clear and unambiguous terms, the con¬ 
sequence of the enactment, ignorance of 
which cannot be attributed to it, and any 
consideration of hardship or supposed 
hardship can scarcely affect the interpre¬ 
tation. It may, however, be pointed out 
that in the present case it was the appel¬ 
lant herself who submitted to the juris¬ 
diction of the Insolvency Court by 
applying to that Court under S. 68 of 
the Act, which she necessarily need not 
have done, but having elected to come in 
in that way, she must take the consequ¬ 
ences of the course she elected to adopt. 

A number of authorities have been cited 
on behalf of the respondent showing 
that other Courts have also held that S. 4 
of the Provincial Insolvency Act, 1920, 
enables the Insolvency Court to decide 
questions of title affecting third parties. 
The appellant has argued the matter as 
res Integra and her contention is that 
these cases were wrongly decided. 

It is, therefore, not necessary to refer 
to those authorities here. 

The contentions urged ou behalf of 
the appellant must therefore fail, and as 
the appeal is concluded by findings of 

fact, it is dismissed with costs—2 gold 
mohurs. 

The Buie is also discharged. 

Appeal dismissed. 
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Duval and Mitter, JJ. 

Narayan Chandra Das —Defendant— 
Appellant. 

V. 

Dulal Cha7idra Dutla —Plaintiff—Res¬ 
pondent. 

Appeal No. 1192 of 1924, Decided on 
23rd November 1926, from the Appellate 
Decree of the Offg. Dist. J., Hooghly, D/- 
29th February 1924. 

(a) Civil P. C., 0. 6. R. 11—Amendment is 
allowed if it does not alter character of suit. 

The powers given for amendment under the 
Code are very liberal and no amendment is refus¬ 
ed at any stage of the suit, provided it does not 
change the character of the suit. 

Where a major plaintiff is through a bona fide 
mistake described as minor and represented by 
another as his next friend aud the lower appel¬ 
late Court allowed the memo, of appeal to be 
amended. 

Held', that the lower appellate Court possessed 
th.at power and^rightly exercised it. [P. 477, C. ii] 

{b) Civil P, C. 0. 7, R, 1. — Maintaina- 
hility—Plainti Jf wronyiy described as minor and 
represented by next friend—Suit is maintainable 
—Civil P. C. 0. 32, R. 3—0. 1, R. 10—Minor. 

Where in a suit it was through a bona fide 
belief that the plaintiff was described as a minor 
and was represented by his mother as his uext 
friend, 

Held : that inasmuch as the suit was in¬ 
stituted by the right person, though through 
another purporting to act as his next friend, the 
suit was maintainable. 

[P. 477, C, 2 : 1\ 478, C, 1] 

(r) Limitation Act, S. 22—Partij already on 
record when filing plaint—Amendment describe 
ing him properly allowed at later stage—Xeio 
party Is not added under S. 22. 

Where a suit was wrongly instituted b\' a per¬ 
son a.s the next friend of the plaintiff but was 
subsequently allowed to be amended, 

Held ; that when the proper amendment was 
made, the plaintifi was not introduced as a new 
party to the suit but was already on the record 
when the plaint was filed ; and consequently the 
amendment describing him properly at a later 
stage did not amount to the addition of a new 
party within the meaning of S. 22. [P. 478, C. 1] 

Tarakeswar Pal Choudhury and Jnan 
Chandra Boy —(or Appellant. 

Mrityunjoy Chattopadhyay aud Para' 
das Dutt —for Respondent. 

Milter, J. —This appeal is on behalf 
of the defendant and arises out of a suit 
for the winding up of a partnership busi¬ 
ness and for accounts. The suit was in- 
^ibuted by Srimati Promoda Sandari 
Dasi as the next friend of the infant, 


Dulal Chandra Dutt. One of the objec¬ 
tions that was taken by the defendant is 
that the suit was not maintainable by 
Promoda Sundari. It transpires in the 
evidence that at the data of the institu¬ 
tion of the suit, the infant Dulal had 
attained majority and that the suit could 
not proceed in the form in which it had 
been laid. I shall state here that this 
objection was not specifically taken in 
the written statement. But an issue was 
raised and the matter was discussed be¬ 
fore the Court of first instance, who 
gave effect to this plea taken by the 
defendant, and dismissed the plaintiff s 
suit. On appeal by the plaintiff to the 
lower appellate Court, that decision was 
reversed and the plaintiff obtained a 
partial decree in the suit. Against that 
decision this appeal has been preferred 
to this Court and in this second appeal 
two contentions have been taised before 
us. 

The first ground taken is that the son,. 
Dulal, not being a party in the original 
suit the lower Court should not have 
allowed an amendment in the appellate 
stage without any application being 
made by any of the parties before it. 

The second ground raised is that the 
suit is barred by limitation. 

It may also be stated here that Dulal 
was an appellant before the lower ap¬ 
pellate Court. 

Now, with regard te the first point as 
to tlie power of the lower appellate 
Court to allow the amendment, we are of 
opinion that the lower appellate Court 
possesses that power and had rightly 
exorcised it. Dnder the Code of 1908, 
the powers given for amendment are 
very wide and liberal and no amendment 
is refused at any stage of the suit, sub¬ 
ject only to this : that it does not change 
the character of the suit. No such 
change is suggested in the present case. 

With regard to the contention that the 
suit was not maintainable and that Pro¬ 
moda could not represent Dulal as Dulal 
had at the institution of the suit attained 
majority, we are of opinion that there is 
no force in that contention, for it appears 
that it was through a bona fide belief 
that Dulal was described as a minor and 
was represented by his mother as the 
next friend. The suit was instituted by 
the right person but through another 
person purporting to act as his next 
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friend. In these circumstances we think 
•that the suit was maintainable. 

■ With regard to the question of limita* 
tion.it has been argued that as the amend¬ 
ment making Dulal a party plaintiff to 
the suit the suit was made beyond three 
years of the institution of the suit for 
accounts and for the winding up of the 
partnership is barred under Art. 106 of 
the Limitation Act. We do not think 
that there is any'force in this contention. 
Section 22 of the Indian Limitation Act 
which was invoked in the course of argu¬ 
ment has no application to a case of this 
kind. For it cannot be said that when 
the proper amendment was made, Dulal 
was introduced as a new party to the 
suit. He was already there on the record 
when the plaint was filed ; and con¬ 
sequently the amendment describing him 
properly at a later stage did not amount 
to the addition of a new party within 
the meaning of S. 22 of the Limitation 
Act ; and if any authority for this pro¬ 
position is needed, reference may be made 
to a somewhat analogous case decided 
by the Judicial Oommittee-of the Privy 
Gonncil and reported as Peary Mohan 
Mukerji v. Norendra Nath Mukerji (1). 

In this view, the second ground of 
limitation also fails and the appeal must 
be dismissed with costs. 

Duval, J.“I agree. 

J.V. Appeal dismissed. 

'(i 7“|:1909] 37 Cal. 22y=5 I. C. 404=37 I, A. 

27 (P. C.). 
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Cuming and Gregory, JJ. 

Nazir d/imed— Accused—Appellant. 

V. 

Emperor —Opposite Party. 

^ Criminal Appeal No. 447 of 1926, De¬ 
cided on 22nd December 1926, from the 
order of the S. J. Noakhali. 

Criminal P. C„ S. 476— False charge of theft 
vtade to Police —Sessions Court complaining 
wnder S. 476— Institutiori of false ease to Police 
oe^g basis of proceedings in Sessions Court, the 
offence is committed "in relation to" proceed' 
S 4*76*” Court within the meaning of 

, two offences are even remotely connected 
by the relationship of cause and effect, then the 

nrst may be said to be committed in relation to 
toe second, 

S*® relation to” in S. 476 are 

wiue to cover a case where an offence 
otually committed before the proceedings 


began in the complaining Court and hence a 
false charge to the Police is obviously a matter 
related to the proceedings in the Sessions Court 
for it is the basis of such proceedings: A, I, B, 
1925 Pat. 717, Bel 07i. [P 478 0 2. P 479 0 1] 

Jatindra Kumar Sen Gupta and Baj 
Kumar Ohakravarti —for Appellant. 

Khundkai —for the Crown. 

Judgment. —This is an appeal by one 
Nazir Ahmed against the order of the 
learned Sessions Judge of Noakhali who 
has complained 'against him in that he 
brought a false charge of theft against one 
Nawab Ali. The case of theft was insti¬ 
tuted by Nazir Ahmad by giving inform¬ 
ation to the Police. The Police enquired 
into the case and sent up Nawab Ali who 
was committed to the Sessions. The 
learned Sessions Judge found the case 
false aud complained against Nazir Ahmad 
under S. 476, Criminal P. C. The first 
point urged by the learned vakil for the 
appellant is that the alleged offence was 
not committed in a proceeding or in rela¬ 
tion to a proceeding before the Sessions 
Judge. The learned vakil contends that 
the offence, if any, was committed by the 
institution of the case before the Police 
and further that S. 476 refers to offences 
which are committed after the proceed¬ 
ings have begun before the Court. 

We think, however, that the words “in 
relation to" are sufficiently wide to cover 
a case where the off'ence was actually 
committed before the proceedings began 
in the complaining Court. In the present 
case the proceeding was the trial of 
Nawab Ali for theft by the Sessions Court 
and that Court found that the charge was 
false and hence , that the charge made to 
the Police was false. The false charge to 
the Police was obviously a matter related 
to the proceedings in the Sessions Court 
for it was the basis of the proceedings. 
Had there been no charge to the Police 
there would have been no proceedings in 
the Sessions Court. 

So far as this Court is concerned the 
Question may be considered as one of first 
impression. Our attention has not been 
drawn to any decision of this Court since 
S. 476 was amended. We are, however, 
fortified in the yiew that we take of the 
meaning of the expression ‘in relation to’ 
by a recent decision of the Patna High 
Court in the case of Daroga Gope v. 
Empetyr (l), Mr. Justice Mullick held 
that if two offences are even remotely 

"uj A. I. R. 1925 Pat. 717=5 Pat. 33. " 
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connected by the relationship of cause 
and ed'ect then the hrst may be said to 
be committed in relation to the second. 
If we consider the institution of the false 
case to the Police as the cause of the pro¬ 
ceedings before the Sessions Judge—and 
this we think no doubt it was—then it 
may beheld that the false case instituted 
before the Police was in relation to the 
proceedings in the Sessions Court. 

That being so the present case falls 
within S. 476 and the Sessions Judge had 
jurisdiction to make the complaint. Mr. 
Sen Gupta would then seem to argue that 
the evidence which is relied on is not 
worthy of belief, that if we examine the 
evidence we shall not find it worthy of 
credit. 

That is a question for the trial Court 
to decide in the first instance and not for 
us. It might obviously bo very unfair to 
the appellant that we should express 
any opinion whatever on the point at 
this stage and we purposely refrain from 
so doing. 

The Magistrate who hears the case 
will decide it arid it is nob for us to do 
the work of the Magistrate. 

The appeal is dismissed 

J‘V, Appeal dismissed. 
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Cammiade, J. 

Chandi Charan Roy and others —De¬ 
fendants—Appellants. 

V. 

Siras Mia —Plaintiff—Respondent. 

Appeal No. 2300 of 1924, Decided on 
17th November 1926, from the appellate 
decree of Ist Sub-J., Sylhet, D/- 17th 
July 1924. 

(tt) Transfer of Property Act, S, 60 —Person 
having fractional interest in equity of redemp- 
ptlon is entitled to redeem whole mortgage. 

A person who has a fractional interest in the 
of redemption, is entitled to redeem the 
whole mortgage : 3 Cal. 397 (P.C.), Foil, : 22 C. 
W. N. 128 and 22 C. W. N. 800. Ref. ; 5 C. Tf. N. 
83, not Foil .; and 13 M. I. A. 404, Dist. 

. CP 480 0 1] 

(6) Civil P. C., 0. 34. B. l—Appeal~Redemp- 
»eon mil dismissed—One only of the mortgagors 
<^P^dU—Others are not necessary parties. 

where a suit for redemption is dismissed and 
only one of the mortgagors appeals against the 
aismissal, the mortgagee cannot raise an objec¬ 
tion that the remaining mortgagors have not 
joined in the appeal: 9 Bom. 128, Dist. 

CP480C 2] 


❖ (c) Transfer of Property Act, S. 60—Usu¬ 
fructuary mortgage—Mortgagor partially in¬ 
terested in mortgage—Tender of mortgage money 
refused—Decree giving credit for usufruct must 
give only for so much as actually fell to redeem¬ 
ing mortgagor's share. 

Where a decree is made for the amount pay¬ 
able to a mortgagor who is interested only in a 
Itiiclioa of the equity of redemption, on account 
of the usufruct enjoyed by the mortgagee sub¬ 
sequent to the date of tender of :the mortgage 
money, the mortgagor should be given credit 
only for so much of the usufruct as fell to his 

[P 480 0 2] 

Gopal Chandra Das and Satyendra 
Kishore Ghose—'ior Appellants. 

Gunada Gha7idra Sen and Bhuban 
Mohan Saha for Respondent* 

Judgment. This is an appeal by the 
mortgagees-defendants in a suit for re¬ 
demption of the mortgage. At the trial 
the defendants had alleged that there 
had been a sale to them and not a mort¬ 
gage but that contention of theirs has 
been given up. The suit was dismissed 
in the first Court, which found that there 
had been a sale. The Court of appeal 
found that the transaction was a usu¬ 
fructuary mortgage the principal amount 
borrowed being Rs. 25 and the intention 
being that the usufruct of the land should 
be enjoyed in lieu of interest. That 
Court further found that the plaintiff 
had tendered the amount of the mort¬ 
gage-debt to the defendant in Pous 1329, 
and that tender bad been refused by the 
defendants. It accordingly gave a decree 
for redemption of the mortgage on 
deposit of Rs. 25 by the plaintiff within 
two months of the date of the decree 
and ordered that an 'account be taken of 
the usufruct enjoyed by Hhe defendants 
from the date of the tender up to the 
date of recovery of possession by the 
plaintiff. 

In appeal before me various objections 
have been taken bo the decree of the 
Subordinate Judge. The first is that 
only one of the mortgagors has appealed 
and, therefore, it is contended that he is 
only entitled to redeem his share of the 
mortgaged property. The second objec¬ 
tion taken to the decree is that the ap¬ 
peal should have failed bacause the other 
mortgagors were not brought on the 
record either as co-appellants or as res¬ 
pondents and lastly an objectiou has been 
taken to the order for taking accounts on 
the ground that the person who was the 
appellant before the Subordinate Judge 
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was not entitled to the whole of the usu¬ 
fruct derived from the property. 

The first objection is supported by the 
case of Nnwab Azimut Ali Khan v. Jowa- 
hir Singh (1). That decision does not 
help the appellants. In that case the 
mortgagee had acquired a fractional in¬ 
terest in the equity of redemption and 
what their Lordships of the Privy Coun¬ 
cil held was that the mortgagee could 
not be compelled to permit redemption 
of the portion acquired by him. A case 
decided in this Court, namely, Grish 
Ghander Dcij v. Juravioni De (2) has also 
been cited. In that case the ruling in 
Naioab Azimut Ali Khan s case (1), was 
construed as prohibiting a joint mort¬ 
gagor from claiming to redeem an entire 
mortgage. That ruling, however, has been 
dissented from in two subsequent rulings 
of this Court, namely, Baikantha Ndth 
Dey V. Mohcsh Chandra Dey (3) and 
Brotap Chandra Dhary. Peary Mohun 
Dhar (4), where it is pointed out that in 
Aeiinat Ali Khan’s case (1), the mort¬ 
gagee had acquired an interest in the 
equity of redemption and it was only in 
respect of that interest that the mort¬ 
gagors’ prayer for redemption would be 
refused. In a subsequent Privy Council 
decision Norender Narain Singh v. 
Dwarka Lai Munder (5), it has also been 
ruled that a person who has 'a fractional 
interest in the equity of redemption is 
entitled to redeem the whole mortgage. 
So the first objection fails. 

The second objection is based on the 
ruling in Raqho Salvi v. Balkrishna 
Sakaram (6). In that case the mortgagee 
had permitted the mortgagors to redeem 
the mortgage according to their res¬ 
pective interest in the equity of redemp¬ 
tion, and, after several such partial re¬ 
demptions, one of the mortgagors claimed 
to redeem the remaining portion of the 
mortgage. In those circumstances it 
was ruled that, if that mortgagor wished 
to redeem the whole of the remaining 
portion of the mortgage, it was neces¬ 
sary for him to bring all the persons 
interested in that portion on the record 
or o therwise he only be entitled to 


(1) [1869] IS 3\r. 1. A. 404=14 W. R. 17 
Sutber. 346=3 Sar. 573 (P. 0.). 

[1901] 5 0. W. N. 83. 

[1918] 22 C. W. N. 128=44 I. C. 77. 
[1918] 22 C. W. N. 800=48 I. C. 669. 
[1877] 3 Cal. 397=5 I. A. 18=1 -C. L. 
/flx Sar. 771 (P. 0.). 

(6) [1885] 9 Bom. 128. 


( 2 ) 

(3) 

U) 

(5) 


redeem his particular interest. Thafr 
case, therefore, does not assist the appel¬ 
lants. I fail to see why the appellant 
should raise this objection about non¬ 
joinder of the other mortgagors in the 
appeal before the Subordinate Judge. 
His interest presumably is to recover the 
money lent by him, and, as long as he 
recovers that, it is immaterial to him 
what happens to the property. If the 
other mortgagors have any grievance 
against the person who has obtained the 
decree for redemption it would be for 
them to seek their proper remedy. 

The third objection, however, is a 
good one. The respondent before this 
Court is only entitled to a fractional 
share of the mortgaged property and,, 
therefore, he would only be entitled to a 
fraction of the usufruct. Accordingly 
when a decree is made, for the amount 
which will be payable to him on account 
of the usufruct enjoyed by the plaintiffs 
subsequent to the date of the tender, he 
should be given credit only for so much 
of the usufruct as fell to bis share. 

The appeal is allowed to this extent, 
the decree of the Subordinate Judge will 
be modified in the manner above men¬ 
tioned and it is affirmed as regards the 
rest. Parties should have their costs in 
all Courts in proportion to their success.- 

J-V. Appeal allowed. 
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Cuming and Gregory, JJ, 

Benodini Howladar and another~~ 
Petitioners. 

V. 


Smpe/or—Opposite Party. 

Criminal Revision Case No. 782 of 1926, 
Decided on 18th November 1926, against 
the order of the Dist. Mag., Backergunj, 

Criiiunai P.C.,S. 494 —First tnarriage per- 
Jormed with consent of legal gtiardian^Mar- 
rzage IS valid, making sxtbsegueni marHage a 
bigamy—Bzndu Law^Marriage—Guardian. 

la the charge of bigamy, where in the first 
marriage the giving away of the bride was with 
the cooseat of the legal guardian who was in 

Held: that the first marriage was valid and 
ne^e the subsequent marriage with the same 
woman constituted bigamy. [P 481 0 1] 

Surita and Sures Chandra Talukdai — 
for Petitioners. 
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.Judgment. —This was a Buie granted 
by my learned brothers Mr. Justioe 
Ghakravarti and Mr. Justioe Boy on the 
District Magistrate of Backergunj to 
show cause why the conviction of and the 
sentences passed on the petitioners under 
S. 494, and S. -494 read with S. 114, 
Indian Penal Code, should not be set 
aside on the grounds set forth in the 
petition. 

It would appear that Peary, Petitioner 
No. 2, has been convicted of bigamy in 
marrying one Benodini Howladar, Peti¬ 
tioner No. 1, on the ground that she had 
already been married to one Jogeswar 
Kirtonia who was still alive. 

The only ground which has been urged 
in support of this Rule is that the 
mother cannot make a gift of the bride 
[to the bridegroom. It would appear that 
at the time when the first marriage took 
place the father of the bride for some 
reason or other was in jail and was 
unable to be present and personally to 
give away the bride. It is, however, 
admitted that what was necessary was 
that the giving away of the bride should 
be with the knowledge and consent of 
the legal guardian and the evidence oi 
the mother of the bride would go to show 
that the giving away of the bride was 
with the knowledge and consent of the 
bride’s father ; she apparently had seen 
the father of the bride in jail and had 
dicussed the matter with him. She also 
gave her own consent to’the marriage. 

"We see no reason to interfere with 
the conviction and sentence. The Rule 
is accordingly discharged. 

J.v. Rule discharged. 
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Ohatterjea and Rankin, JJ. 

Binoy Krishna MuJcerjee and another — 
Appellants. 

V. 

Satish Chandra Giri and another — 
Bospondents. 

Privy Council ApplicatioBS Nos. 2 and 
3 of 1926, Decided on 26th May 1926, for 
leave to appeal to Privy Council, against 
^e judgments and orders passed by 
Greaves and Panton, JJ., in Division 
Bench of Calcutta High Court. 

1927 C/61 A 62 


siN (a) Civil P. C„ S. 109 (c)— Interlocutory 
orders—Power to grant leave should he exercised 
in exceptional cases of great public or private 
importance, 

Chatterjea, J.—The power of tbo Court to 
deal with applications under Cl. (c) of 8. 100 
should be exercised only in exceptional cases of 
great public or private importance. [P 483, C 1] 

Rankin, J .—Although interlocutory orders are 
within the ambit of Cl. (c) of S. 109 and their 
having some public or private importance may 
taka the place of a high money value as a 
ground for leave to appeal, does not give the 
party complaining a right to take the matter to 
England but the desirability of taking inter¬ 
locutory orders on appeal -to E igland involves 
practical considerations of a special character : 

281 and A, I. R. iy22 Cal. 479 

[P 487, C 2, P 488. C 1] 

(6) Civil P, C,, S. 109 (c)—Interlocutory orders. 

Rankin, J. —The extreme undesirability of 
protracting interlocutory proceedings is baaed 
partly on the fact that in point of expense it 
may well be the plainest oppression and partly 
on the fact that it tends to postpone a real 
elucidation of the facts by a trial of the suit. 

CP 487, C 2] 

Bysack, Naresh Chandra Sen Gupta, 
Girija Prasayina Sanyal and Ramani 
Mohan Chatterji, Paramananda Lahiri, 
Indu Prokash Chatterji and Rebati 
Mohan Chatterji —for Appellants. 

Binode Mitter, D. N. Mitter and Asita 
Ranjan Ghosh —for Respondents. 

Chatterjea, J. —This is an applica¬ 
tion for leave to appeal to His Majesty 
in Council against an order passed by 
Greaves and Panton, JJ., on the 8th Jan. 
1926, directing the removal of the Re¬ 
ceive appointed by Dist. Judge of Hooghly 
from a portion of the property in suit. 

The suit was instituted on the 8th 
January 1922 by certain persons (who 
may bo referred to as the original plain¬ 
tiffs) under S. 92 of the Civil Procedure 
Code, with the sanction of the Collector, 
for the removal of the defendant from 
the office of mohunt of Tarakeswar, for 
appointment of a fit person as mohunt or 
trustee, for a declaration that the por- 
perties claimed by the defendant as his 
personal properties are debutter, for 
framing a scheme of management and 
for various other reliefs. The Defendant 
was charged with having attempted to 
set up a title adverse to the trust with 
respect to many properties, with mis¬ 
appropriation of large sums of money 
and moveables belonging to the debutter, 
with . mismanagement and waste of 
debutter estates, neglect of the charities 
and various other allegations were made 
with respect to his management and 
character. 
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The defendant filed his written state¬ 
ment denying the allegations made 
against him. 

In the beginning of January 1924 cer¬ 
tain persons called the Mahabir Dal pur¬ 
porting to be actuated by a desire to re¬ 
move all malpractices of religious muths 
took possession of the temple and the 
neighbouring lands. Later on, they 
were joined by other' persons—and there 
was great feeling against the mohunt. As 
a result of their activities the mohunt 
was unable to attend to the muth or the 
ceremonies; he had to go away from 
Tarakaswar, and a cha'ctic condition pre¬ 
vailed there. 

On the 12th May 1924, the original 
plaintiffs applied for appointment of a 
Eeceiver, and on the l6th May 1924 the 
mohunt consented to the appointment of 
a Receiver in respect of (0 the temple, 
(ii) the bazar, (iii) offerings to the deity 
and (iv) deh sheba, and one Shama 
Charan Banerjee Ukil, a retired Sub- 
Judge, was accordingly appointed Re¬ 
ceiver in respect of the same. 

On the 2nd August 1924 certain persons 
who may be referred to as the added plain¬ 
tiffs applied) with the permission of the 
Collector) to be added as plaintiffs, and 
they were added as plaintiffs. On the 
22nd September 1924, a petition of com¬ 
promise between the original plaintiffs 
and the mohunt was put in, the main 
terms of which were that the mohunt 
abdicated the mohuntship, and his chela 
Probhat Chandra Giri was to be ap¬ 
pointed mohunt, that the temple, the land 
and other buildings appertaining to the 
temple and all offerings made by pilgrims 
and other worshippers should form part 
of the debutter property. Certain pro¬ 
perties which were admitted to be de¬ 
butter in the list ka annexed to the peti¬ 
tion would be managed by a committee, 
and the alleged personal properties men¬ 
tioned in the list kha would be managed 
by Probhat Giri, subject to certain con¬ 
ditions and subject to the right of the 
said committee to take over charge in 
case of oppression and mismanagement 
by the said Probhat Giri, and the tenants 
of those properties would have the right 
of appeal in any matter of oppression to 
the said committee. Shortly before the 
petition of compromise was put in, the 
mohunt at a public meeting declared 
j e Was abdicating the mohuntship. 


An application was made by the origi¬ 
nal plaintiffs to take off the names of 
the added plaintiffs, which was rejected 
by the District Judge on the 25th Sep¬ 
tember 1924. Then the added plaintiffs 
applied on the 1st November 1924 for 
the appointment of a Receiver of all the 
properties. The original plaintiffs on 
the 2Qd December 1924 preferred an ap¬ 
peal to the High Court against the order 
refusing to strike off the names of the 
added plaintiffs, and further proceedings 
were stayed. The appeal was, however, 
dismissed and the stay order was re¬ 
moved. 

On the 23th March 1925 the District 
Judge refused tp sanction the compro¬ 
mise between the mohunt and the ori¬ 
ginal plaintiffs referred to above. On the 
9th May 1925 the application of the 
added plaintiffs for appointment of a 
Receiver was taken up, and a Receiver 
of the entire properties was appointed, 
the actual appointment being made 
later. 

An appeal was preferred by the 
mohunt, and the same was heard by 
Greaves, and Fanton, JJ., on the 8tb 
January 1926. The learned Judges classi¬ 
fied the properties as follows i-^a) Fro- 
parties admitted as debutter, (b) pro¬ 
perties treated as debutter, and (o) pro¬ 
perties known as personal properties of 
the mohunt. It was ordered that the 
Receiver would conbiuue in possession in 
respect of classes (a) and (b) but would be 
removed in respect of properties class (c), 
and the District Judge was directed to 
frame a scheme for the residence of the 
mohunt which would include his office in 
a portion of the building known as the 
‘‘palace.” Liberty was reserved to either 
party to apply in case any dispute arose 
as to what should be comprised in the 
private properties, and it was directed 
that the scheme to bo prepared by the 
District Judge with regard to the place 
would come up before the learned Judges 
for sanction and for such alterations as 
they might think fit. 

Subsequent to the order of the High 
Court, the mohunt in a petition before the 
District Judge claimed 34 items of pro- 

personal properties. On the 
zabh January 1926, the present applica¬ 
tion for leave to appeal to His Majesty 

in Council was made by the added 
Flaintiffa. - 
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The ordei’ passed by fche High Oourfc 
■on fche 8fch January 1926 is not a final 
but; is an interlocutory order. The case, 
•therefore, cannob come under 01s. (a) and 
<b) of S. 109 of the Civil P. 0.. and the 
•question we have fco consider is whether 
■fche case comes under S. 109 (c), that is, 
whether ifc is “otherwise a fit case for 
appeal.” 

The power of fche Oourfc to deal with 
applications under Cl. (c) of S. 109 and 
the decisions on fche point? were consi¬ 
dered by Sanderson, 0. J , and Richard¬ 
son, J., in the case of Shivd Pvasiid 
Singk V. Bant Prayag Kumari (the 
Jberiah case) (1). The power is rarely 
exercised, and should be exercised only 
in exceptional cases of great public 
or private importance. See Banarasi 
Prasad v. Kashi Krishna Narain (2) 
and Damra Coal Company v. Benares 
Bank (3)i 

We have therefore fco see whether ifc is 
a case of an exceptional nature involving 
questions of real importance. Ifc is con¬ 
tended for fche respondents that no case 
at all was made out for fche appointment 
of a Receiver, no evidence having been 
adduced fco prove fche charges made in 
the plaint against the mohunfc, that there 
was no case for fche appointment of a 
Receiver evenof the properties of classes 
"(a) and (b), but that as no objection was 
made on behalf of the mohunfc with 
respect to classes (a) and (b), the High 
'Court ordered fche Receiver to continue 
in possession of the said two classes of 
properties. 

It appears that fche District Judge ap¬ 
pointed fche receiver on the grounds 
=among others, that the mohunfc in fche 
written statement had set up a title ad¬ 
verse fco fche trust, that there was a 
breach of trust, that he had abdicated in 
favour of another person, and such 
Abdication was unconditional, that under 
•the scheme set forth in fche “terms of 
•settlement,” 

certain persons improperly obtained certain 
advantageous terms, and an attempt was made 
to induce the Court to give its sanction fco fche 
unfair arrangement, 

and that what fche mohunfc did in the 
matter was for his own safety and con¬ 
venience and not for fche welfare of the 
religions endowment of which b e was a 

(1) A. I. R. 1922 Cal. 479=49 Oal. 967. 

W All. 227=28 I. A. 11=8 Bar. 447 

•(« [1914321 O.L.J. 281=28 I. 0,569. 


trustee, that the mohunt had been obliged 
to leave Tarakeswar and went outside 
Bengal, that he was “utterly disposses¬ 
sed” of all properties situated in Tara¬ 
keswar, and that if he could nofc 
have access to Tarakeswar, to the temple, 
the bazar, the place, etc., “it is inconceiv¬ 
able how he can successfully administer 
the properties,” that no rents were being 
realized, that there was real danger to 
the properties in suit if left in fche pos¬ 
session of fche mohunt, and that in the 
circumstances ifc was jusfc and convenienfc 
that a Receiver should be appointed. 

The learned Judges of this Court? were 
of opinion fchafc there was considerable 
delay in making fche applicafcion for the 
appointment? of a Receiver. The suit was 
instituted on fche 8fch September 1922, 
and the original plaintiffs made an 
application for appointment of a Receiver 
on fche I2fch may 1924 and the added 
plaintifis made the application on the 
Isfc November 1924. But ifc is -pointed 
out for fche appellants fchafc they came 
upon fche scene only on the 2nd Augusfc 
1924, and proceedings were stayed by the 
High Court at the instance of the 
original plaintiffs, and that as soon 
as fche stay order was removed, they (fche 
appellants) proceeded with their applica¬ 
tion. 

The learned Judges attributed fche 
abdication of fche mohunfc and fche sefcfcle- 
menfc arrived at by the mohunfc fco the 
force of circumstances. The Appellants 
also point out; that matters at Tarakeswar 
were in a chaotic condition: the first 
Receiver, though an officer of fche Oourfc, 
had to go fco take possession accompanied 
by a hundred constables, fchafc even ha 
could nofc get peaceful possession of all 
fche properties, and fchafc ifc was nob until 
the present Receiver was appointed 
Receiver of fche entire estate that things 
settled down, and fchafc these circum¬ 
stances amply justified fche appointment 
of the Receiver. It; is further contended 
that the order appointing fche Receiver 
has nofc been set aside by fche High 
Oourfc, and fche question afc the hearing 
of the appeal before the High Court? was 
narrowed down fco whether the properties 
claimed by fche mohunt as personal 
should be left in the hands of fche 
Receiver. The question, whether fche 
appointment of the Receiver of the 
entire esfcafce was proper or whether the 
order of fche High Court is right, is one 
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for the decision of the Judicial Commit* 
tee, and it is not open to us to express 
any opinion upon the point. I have 
referred to the facts only to show the 
circumstances under which the appoint¬ 
ment of the Receiver was made by the 
District Judge. 

When this matter came up for hear* 
ing before us on the 8th February 1926, 
various grounds were urged before us 
for granting the certificate of leave to 
appeal. Shortly stated the contentions 
of the appellants were (1) that the or¬ 
der will give rise to protracted enquiries 
as to which of the properties were trea¬ 
ted as debutter and which are claimed 
by the mohunt as his personal property 
especially as many of the 34 items now 
claimed before the District Judge were 
not so claimed in the written statement; 
(2) that the ‘‘palace’' was not claimed at 
all as personal, and that the direction 
to set apart a portion of it for the use 
of the mohunt as his residence and office 
will inevitably lead to friction ; (3) that 
things at Tarakeswar have settled down 
only recently after the present Receiver 
was appointed in respect of the entire 
properties, and the management of the 
mohunt of a portion of the estate will 
lead to serious troubles again : (4) that 
the charities will suffer ; and lastly 
that the income of the zemindaris which 
may be made over to the mohunt will 
be absolutely lost to the estate. 

As the order of the learned Judges 
was not complete, we allowed the appli¬ 
cation to stand over, as we desired to 
have the orders of the Division Bench in 
a final form before deciding upon the 
application. The learned Judges have 
since completed their order. 

The first ground, viz., that the order 
of the learned Judges, dated the 8th 
January 1926, would give rise to pro¬ 
tracted enquiries as to which properties 
were treated as debutter, and which are 
claimed by the mohunt as personal, has 
BO force now, as the learned Judges have 
by their order, dated the 26th March 
1926, held that all the properties claimed 
by the Respondent as personal (except a 
few mentioned therein) should be treated 
as his personal properties for the pur¬ 
poses of the application. 

The learned Judges were of opinion 
that the mohunt had been in possession of 
those properties as personal for a long 
time past. It is pointed out on behalf of 
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the appellants that Madhab Giri, whom 
the defendant succeeded as mohunt,. 
brought a suit in 1878 against one Sham 
Chand Giri (who had dispossessed him) 
and set up his personal title to the pro¬ 
perties, but that title was negatived, and 
he succeeded on the ground that the pro¬ 
perties then in suit were debutter. The 
judgment of Mr. Brett, the District- 
Judge, in that suit is on the record, but 
it was not tendered in evidence. The- 
appellants wanted to use that in evi¬ 
dence in this Court but the respondents 
objected. 

It is contended for the appellants that 
apart from the findings in Mr, Brett’s 
judgment, the defendant in para. 23 of 
his written statement admitted the fact 
of the properties (mentioned in Sob. A of 
the plaint ) having been held to be de¬ 
butter by Mr. Brett, and only pleaded, 
that the finding was merely inpidental, 
and that in the circumstances in which 
Madhab Giri was placed at the time of 
that suit, he was not in a position to. 
produce complete evidence in support of 
his claim. It is accordingly contended- 
for the appellants that the properties 
belonging to the estate up to 1878 wera 
found to be debutter. 

The properties converted by Mr. Brett's 
judgment are mentioned in Sch. A of the 
plaint of the present suit and those subse* 
quently acquired by Madhab Giri are 
described in Scb. B of the plaint. It is 
urged that in the face of Mr. Brett’s 
judgment which is sufficient prima facie 
evidence in an interlocutory proceeding, 
and having regard to the fact that the 
mohunt succeeded Madhab Giri under 
his Will, he cannot claim any of these 
properties as his personal properties. 
These are, however, matters to be decided 
in the suit. 

It is next contended that in any case 
the learned Judges were wrong in treating 
them as personal properties without any 
enquiry whatsoever and that it con- 
^Itutes a grave injury to the plaintiffs. 
But that IS not a question to be decided 

Zu or wrongly they have held 

that the properties are to be treated as 
personal properties of^the mohunt for th& 
purposes of this proceeding and there is 
no necessity therefore for any enaniry 
into the matter. 

second ground is that in any oaiso 
the palace ^ has not been claimed by 
the mohunt in his written statement or 
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anywhere else as his personal property. 
This is admitted on behalf of the mohunt 
but it is contended that there is nothing 
to prevent the Court from making a 
•special order and directing a portion of 
the palace to be used by the mohunt. 

The District Judge in submitting the 
scheme as ordered by the Division Bench 
observed that the palace was never 
meant for the occupation of two persons 
independently, still less of two persons 
having adverse interests and that the 
preparation of the scheme was a difficult 
one but he nevertheless submitted three 
alternative proposals for the considera¬ 
tion of the High Court and also sent up a 
report of the Receiver, dated the 9th 
March 1926, for consideration of the 
High Court before finally sanctioning 
the • scheme. The Division Bench by 
their order, dated the 31st March 1926 
accepted the first alternative proposal, 
and directed that : 

the Receiver will give poseessioa to the mohunt 
of that portion of the palace other than what 
according to the order just paesed is reserved 
{or the B'lceiver and except that p.^rt in which 
neither the mohunt nor the Bsoeivor are to be 
allowed to live. 

It is contended on behalf of the appel¬ 
lants that if the mohunt is allowed to 
reside in a portion of the palace and if 
his office and the Receiver’s office bs in 
the same building, it will inevitably 
result in serious troubles and confusion 
again. 

The Appellants referred to the report 
of the Receiver, dated the 9th March 
1926, to the District Judge where he 
stated as follows : 

1 should mention again in this connezion 
that the Congress party or the Satyagrahis 
guietly delivered possession of the temple to me 
pursuant to the decision arrived at by l^Ir. M. K. 
Oandhi and Mr. C. R. Das and in doing so they 
(Satyagrahis and Mahabir Dal) gave me to 
understand that they did so as I was going to 
take possession of the entire property from the 
mohunt and that if the mohunt got back to the 
palace or to the temple they would again start 
Satyagiaba. 

Bo that the risk of fresh troubles (to meet 
which public authorities were recently put under 
a high strain) if the mohunt -should.come back 
and take up his residence at Tarakeswat which 
he had so long kept away from, is not over, and 
there is considerable apprehension that Batya- 
grahis may again appear on the scene and create 
iieturbanca. the past history of which I need 
hardly recall in this connexion. In short 1 
apprehend a serious breach of the peace on the 
arrival of the mohunt Maharaj at Tarakeswar. 
1 am corroborated in this view of the situation 
hy DO lees an authority than the District Magis* 
trate himeelL 


Besides 1 apprehend considerable trouble froia 
the mohunt himself 'and his men nud offioera 
who will interfere with ray work, and the loca¬ 
tion of his office along with my officei? iu the 
place will lend countenance to the efforts of hia 
meu who might pick up quarrels with my men 
as his men and retainers have no great reputa¬ 
tion for peaceable ways. For the offices, trea¬ 
sury, record room and every thing important 
relating to this estate are within the and 

his residence in the heart of all this is likely to 
create confusion in my work and exercise a de¬ 
moralising influence on the present administra¬ 
tion as I have iu my employ almost all the old 
officers of this estate who as well as the local 
adherents of the mohunt Maharaj, about whose 
propaganda I have submitted many reports, will 
not, I am affraid remain within proper bounda 
and discipline. 

Daring this short period of my management 
here, there have been sufficient grounds for my 
raising t he objections set forth above, and some 
specific c ases of his attempt to interfere with 
and obstruct me iu the management of the 
estate, some directly through his men and 
officers including the manager and some in¬ 
directly by his adherents who are still actively 
at work at Tarakeswar and in the mahalg, have 
confirmed my apprehension on the score of the 
possible d angerouti consequences of his residence 
iu the pal ace at Tarakeswar close to my offices 
there. 

1 beg leave to state further that there are uo 
other suitable buildings or bouses at Tarakeswat 
where my office, which contains valuable move- 
able and important papers as well as money 
beloQging'to this estate can bo accommodated. 

The suit No. ^8 of 1922 is directed inter alia 
against che maladministration of the eudowmect 
by the defendant and for his removal frona 
office ; if, therefore, the endowment is to be pre¬ 
served in status quo ante without any devasta¬ 
tion .and the pilgrims and the other persona 
interested in the endowment are to be secured 
unmolested in their acts of worship, etc., and if 
the administration of the estate is to be kept 
altogether free from the personal interventioa 
of the mohunt during the pendency .of the suit 
it would be very desirable to hold our respective 
offices separately and far from one another’s. 

The third ground is that serious com¬ 
plications will arise if the zemindari 
properties be made over to the mohunfi. 
It is contended that since 1924 fcha 
mohunt had left Tarakeswar and there 
was no responsible person to manage the 
estate or the sheba of the deity, and in 
the then chaotic condition of things, the 
Court could not but appoint a Receiver. 
It is further contended that the mohunt’a 
resuming the management of a portion of 
the estate, and holding office in a position 
of the palace, would inevitably lead to 
fresh troubles and confusion resulting in 
grave injury to the estate and serious in¬ 
convenience to the public and the 
pilgrims. It is pointed out that pay¬ 
ment of rents had been stopped by the 
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tenants. The District Judge’s finding on 
the point is as follows : 

It has been definitely stated in the plaintiS’a 
affidaTjt that sometime ago the defendant went 
to Tarakeswar and tried to regain his position 
bnt he was unsucsessfal and had to leave. 
Tarakeswar again two months ago. This fact 
has not been denied. It is alleged by the plain¬ 
tiffs that certain third parties have been insti¬ 
gating the tenants not to pay rent and as a 
result no rents are being relised. So the income 
of the endowment has considerably fallen and 
the mohunt is powerless to do anything because 
his opponents are too powerful for him. One of 
the tenants himself has sworn an affidavit that 
he himself has been intimidated and ha has not 
been able to pay rent himself. As against this 
in the counter-affidavit it is only sworn that the 
mohunt is in peaceful possession of .all the 
properties except those with respect to which a 

Eeceiver was appointed, that he has been reali¬ 
sing rents as usual and that the person who 
swore the affidavit is no tenant at all. In the 
facts of the case, I cannot believe the statement 
l?v c?unter-affidavit. It is unlikely Keuaram 
Chatterjee will admit his liability to pay rent 
when be is not a tenant himself, and if one or a 
ew of such tenants have come forward to state 
t^beir grievances, it is very probable there is a 
bulk of tenantry in a similar predicament. 
Bach a state of things cannot be said to be 
oenencial to the estate. 

reporfc. dated fche 
1925, to the District Judge 
stated that ha had got possession of the 
onfcire estate, fche tenants wertf paying 

rents and the oflScers of the estate were 

carrying out his orders. 

Beliance was placed on behalf of the 
appellants upon an affidavit, dated the 

1926, in which it is stated : 

192i, disturbances 
^?'^^^®3war, as a result of of which 
wor^liiTi ^‘^™^'^*®tration of the temple and 
thn drtf estates in the hands o£ 

mentnfaff ^Tarakeswar and left fche manage* 

1 The result was 

pmaf V ?.^^^^^4miQistration of the estate and 
Ind and inconvenience to the public 

t ^ who went to offer pujas fco the 

state of disturbance and mis manage- 
of a unabated till the appointment 

• ?** ®’^tire estate. That upon 

Peacefur^rt^^^^^' Present Receiver took over 

the Con<^re 5 s\Yn®i^*‘ ^ possession of 

nistrAfio-i order and good admi- 

veniencrof the con- 

secured ^ Pilgttms and the public has been 

of the order of the 
prties from the hands of ths Racaiver dafttai-a. 

by SwImrslcVd privately iada 

Were other persons who 

tutbaace=.^thralte‘'“^^^l® 4is- 

Batyagraha til resume a campaign of 

to take back mohunt; attemped 

aok possession from tha Receiver of ^e 
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properties released to him by the order of the- 
Hou’ble "Court. 

That these declarations and other preparations 
for the purpose of resuming obstruction have 
created considerable alarm in the minds of the 
people of Tarakeswar and the neighbourhood and 
it is apprehended that the recrudescence of the 
disturbances would lead to fresh discomfort and 
insecurity of worshippers and pilgrims at Tara¬ 
keswar and neglect and maladministration of 
the estates. 

That after the passing of the order of the 
High Court above referred to the mohunt’s offi¬ 
cers and men have been visiting Tarakeswar and 
the ueieghbouring villages, within the admitted 
debutter properties as well as in the other pro¬ 
perties, and both the deponents have severally 
imard them telling people in theiri presence that 
the mohnnt would be coming back very shortly 
and take possession of all the estates and the- 
temple and would punish all persons who go 

against him with violence and other serious 
harm. 

That durwans and officers of the mohunt have- 
also been trying to induce the tenants of the 
Tarakeswar estate not to pay rents to the Re¬ 
ceiver and are distributing leaflets and carrying, 
on other propaganda against the administration 
of the Receiver. 

That a great commotion and unrest has been 

caused among the inhabitants of Tarakeswar and. 

the neighbourhood as well as among the tenants 

of other estates admitted to be debutter and 

claimed by the defendant mohunt as his nij 

properties, and as a result of these movements 

we apprehend that if the properties are handed 

over to the mohunt, there would be serious 

danger of disturbances and loss to the endow¬ 
ment. 

The fourth contenfeion is that the 
charitable institutions which are of great 
importance to the public will suffer, if a 
portion of the income of the estate goes 
to the mohunt. According to the mohunt 
the income of the immovable properties 
claimed by him as personal is Rs. 30 000 
a year, while according to the plaintiffs 
the net income thereof is Rs. 81 000 a 
year. The income of other immovable 
pr^orties m possession of the Receiver 
^'900 besides the income from the 

R^®«Tnnn“^ bazar etc., is said to bo 
Kt.. 81,000 a year. There is an affidavit 
on behalf of the mohunt giving figures 

for three years to show that the net in- 

appellants say 

only and that the mohnnt had chosen the 
particular three years in giving the 

tended fhTT'' “*** 

w^h ^i.***^‘ u‘^.® • ®^P®°3e3 connected. 

find were met from 

° lu® ®®‘0‘0 '^bila in the 

hands of the mohunt. and the income of 

eT 30 000 ^'“'““hed by at least 

tts. dO.OOO if the properties claimed by 
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the mohunb as personal be made ovsi’ to 
him. 

The last ground is that at least 
Rs. 30,000 a year will be absolutely lost 
to the estate in the event of the suit being 
decreed, if the properties claimed by the 
mohunt as personal be made over to him 
pending the suit, as the mohunt has no 
properties other than those claimed as 
personal, and no security has been ordered 
to be taken from him, and this will cause 
irreparable injury to the debutter estate. 

The Ist of June has been fixed for the 
hearing of the suit, but we were told that 
commission have been issued for exami* 
nation of witnesses all over India, and 
having regard to the course the suit has 
hitherto taken, there is no certainty 
when the suit will be heard. 

The case ig of a peculiar nature. Of 
course threats which may be held out by 
third parties to create disturbances 
should not deter the Court in making 
orders securing to parties their just 
rights. But leaving such threats out of 
account, having regard to the exceptional 
circumstances stated above, I think the 
case involves questions of great public 
importance, and in my opinion it is a fit 
case for appeal under S. 109 (c) of the 
Civil Procedure Code. Let a certificate 
be issued accordingly. 

Rankin, J. —As my learned brother 
after much consideration is of opinion 
that a certificate should be granted, I 
will not dissent, partly because it may 
turn out that public interest is involved 
but chiefly out of deference for his opinion. 
As this suit was instituted on 15th Sep* 
tember 1922 and as the certificate asked 
for in 1926 concerns only the more or 
less of the properties over which a 
Beoeiver should be appointed before trial, 
I desire to add some observations of my 
own since I much fear lest we be throw¬ 
ing open one of the few opportunities of 
delay, complication and'expense which 
settled practice has hitherto kept closed. 
The order complained of has discharged 
the Receiver so far as regards properties 
olaimed by the defendant to be bis own. 
There is room here for difference of opi¬ 
nion as to what is just and convenient 
before trial, and it may be conceded 
without .any disrespect to the Division 
Bench that another tribunal might take 
the same view as the District Judge. 


Unless however the applicants can put 
their case on a much stronger and more 
special ground than this, a certificate, 
under S. 109, 01. (c) of the Code, must be 
refused. There are two decisions of this 
Court which show this very clearly. 
One is Chundi y. Parmanand (4) and 
the other is Md. Musaji Saliji v. Ahmed 
(5). In these cases as in the present case 
there had been a difference of opinion 
between the Courts in India. The, ex¬ 
treme undesirability of protracting inter¬ 
locutory proceedings is based partly on 
the fact that in point of expense it may 
well be the plainest oppression and 
partly on the fact that it tends to post¬ 
pone a real elucidation of the facts by a 
trial of the suit. In the present case a 
new consideration appears prominent 
since it seems clear that the suit could 
and should be heard in less time than it 
will ordinarily take to obtain the judg¬ 
ment of the Judicial Committee upon 
the proposed appeal. If therefore this 
certificate is followed by a stay of the 
order appealed from, that order is in 
effect reversed : if it is nob followed by a 
stay, it is likely bo be ineffective altoge¬ 
ther. 

Interlocutory orders are, certainly 
within the ambit of Cl. (c) of S. 109 ; but 
what Lord Hobhouse in Bcinarasi v. 
Kffs/u'(6) and Lord Buckmaster in Badha ; 
Krishna v. Swaminatha (7) have said as 
to this not specially addressed to this 
clause is not specially addressed to this 
particular class. They point out that 
where a right is decided, public or 
private importance may take the place of 
a high money value as a ground for leave 
to appeal, especially in cases, e. g., as to 
caste rights, which are not capable of 
being valued in terms of money. There 
are, however, two cases in this Court as 
bo interlocutory orders, viz., Damra 
Coal Company v. Benares Bank (3) and 
Shiva Prasad Singh v. Rani Prayag 
Kumari (the Jheria case) (1). These are 
both cases in which it was thought 
doubtful whether the order complained 
of was not such as to incapacitate one of 
the parties from effectively maintaining 
his case. The suit in the Damra case (3) 
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was to set aside a mortgage as fraiu- 
lent. The High Court rerersed an 
order of the trial Court for an iojunotion 
restraining the execution, ponding trial, 
of the mortgage decree. This meant 
that whether the decree was or was-not 
fraudulently obtained, it was to be exe¬ 
cuted. Again in S’livz Prasad Singh 
V. Rani Praijag Kumari (the Jheria case) 
(1) the party who had succeeded was 
restrained from dealing with the proper¬ 
ty and required to deposit a large sum in 
Court. There appeared to be grounds for 
saying that restrictions imposed upon a 
party in possession were oppressive and 
in their cumulative effect crippling. I 
rather gathered from the argument at 
the Bar that the discretion exercised in 
these cases is in some little danger of 
(being regarded as authority for the pro¬ 
position that in debatable cases inter¬ 
locutory matters should at the option of 
the party complaining be taken to England 
provided only that they have a certain 
■public or private importance." I think 
it important to discountenance any such 
idea. Incidental matters and temporary 
matters may have a great deal of private 
importance, and the desirability of 
^king interlocutory orders on appeal to 
lEngland involves practical considerations 
jof a special character. 
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Rankin, G. J., and C, 0. Ghose 
AND Mitxer, J.J. 

Satis Chandra Bandopadhya and 
others Defendants—Appellants. 

V, 

Kasi and others —Plain- 

tms Respondents. 

Letters Patent Appeal No. 37 of 1926, 
Decided on 20th January 1927, from the 
decree of Cuming, J., Reported in 

S. 1927 Ca;. 109. 

{a) Bengal Tenancy Act (1885), $ch. 3, Art. 3 

dispossession need not necessarily be by land" 
lord as such. 

Disposs9S3ioQ contemplated in Ool. 3 is not 
neces3AtUy dispossession by landlord as snob. .If 

15 IS shown tb.it the plaintiS raiyat is io fact a 
tenant of the defendant who dispossessed him in' 
respect of the land claimed in the suit, then 
Art. 3 applies to the suit. The reason or excuse 
€ood, bad. indiflereat, given or supposed to have 

tenanf'H'^ landlord for dispossessing his 

i J bearing on the enactment : 2 P, 

867, Appr, [p 490 0 1. 2] 


Obiter : The msauing of dispossession is 
satisfied whsn the defendant landlord comes in 
against the will of occupying tenant even by the 
miohinery of a Court of law. [P 490 C 1] 

(6) Civil P. G., 0. 32, i?. 4 — Ouardian ap¬ 
pointed without his consent — Proceedings are 
void. 

Obiter ; Whsre a porson is appointed as 
guardian without his consent, the proceedings 
and the decree passed therein are void : 30 Cal. 

1021 (P. C.), Expl. [P 491 0 2] 

Jotindra ijath Sanyal and Suresh 
Chandra Taluqdar —for Appollanfca. 

Brojendra Nath Chatterji and Hemen‘ 
dra Chandra Sen —for Respondents. 

Rankin, C. J.—This is a Letters Pa¬ 
tent appeal from a difference of -opinion 
arising at the hearing of a Second Ap¬ 
peal before my learned brothers Mr, Jus¬ 
tice Cuming and Mr. Justice Page. 

I agree with the view of Mr. Justice 
Page that the plaintiffs’ suit must be dis¬ 
missed on the ground that it is out of 
time by reason of Art. 3 of Soh. 3 to the 
Bengal Tenancy Act; and in this view 
the other considerations which might 
have arisen for our attention do not re¬ 
quire to be argued at the bar. 

The facts of the case are not in dispute 
between the trial Court and the District 
Court, The position shortly is that there 
was a rent suit against the plaintiffs and 
also Defendants Nos. 3 and 4 brought by 
Defendants Nos. 1 and 2 on the 30th of 
May 1914. Defendants Nos. 1 and 2 
were landlords of a holding of which the 
plaintiffs were co-sharer tenants. The 
rent suit was brought and was decreed on 
the 10th of November 1914 ex parte. In 
that rent suit it appears that the Court 
without obtaining consent of the plain¬ 
tiffs’ mother appointed her as guardian to 
the plaintiffs and it is to my mind clear 
that in the three Courts before which this 
case has come the fact that the mother 
did not consent to that appointment was 
treated as plain. I consider that it suffi¬ 
ciently appears from the judgment of the 
trial Court. In these circumstances the 
decree having been passed on the 10th of 
November 1914 oa the 15th of December 
1915 the plaintiffs in that suit—Dafen- 
dants Nos. 1 and 2 in the present suit- 

obtained symbolical possession of the 
land in question. 

fhfo plainly before 

the ^nd of November 1916 there was an 

actual (^ster of the plaintiffs frojn their 

2^h nf brought on the- 

July 1919 more than two year^ 


1927 Satis Ohandba v. Hashem Ali (Rankin, 0. J.) Calcutta 489 


after that ouster, and it is argued before 
us on behalf of the landlords—Defendants 
Nos. 1 and 2—and the new tenants 
whom they have put upon the land— 
Defendants Nos. 5 to 7—that the suit is 
within Art. 3 of Sch. 3 to the Bengal 
Tenancy Act. 

On these simple facts it might be sup¬ 
posed that the question of the applica¬ 
bility of Art. 3 was fairly free from difS- 
culty. As a matter of fact, the decisions 
of this Court make the question a little 
complicated and the present case re¬ 
quires us to consider carefully the scope 
and meaning of the article, as to which 
there is much contradiction in the deci¬ 
sions. 

Art. 3 of Sch. Ill is clearly modelled 
upon Art. 142 of the Indian Limitation 
Act. The description of suit is expressed 
thus—“ To recover possession of land 
claimed by the plaintiff as a raiyat or an 
nnder-raiyat ; ” and there is little diffi¬ 
culty in seeing from that description that 
the article applies only where the plain¬ 
tiff is asserting a subsisting tenancy right 
as against the person under whom he 
claims to hold. As applicable to such a 
person and such a person only, would 
one expect to hnd in this Act the not 
very precise language which one finds in 
column I of that Schedule. On that 
question this Court, so far as I know, has 
not entertained any doubt. Starting, 
therefore, from the fact that the class of 
case we are considering is a suit brought 
by a person claiming a subsisting tenancy 
right under the defendant we come to 
consider the third column of the sche¬ 
dule. There the language is “ the date 
of dispossession.” In the corresponding 
column in Art. 142 there is a reference to 
“ discontinuance of possession ” ; and I 
put aside any question which may arise 
out of that slight change. It is clear, 
therefore, that the article contemplates a 
suit of the character I have already des¬ 
cribed based upon dispossession as part 
of the cause of action. 

The next question which arises is this. 
Is it necessary and safe and right to add 
to the third column the words “ dispos¬ 
session by the defendant ” ? The defen¬ 
dant in such a case must be the alleged 
landlord. Is it to be taken as plain that 
the third column means that the defen¬ 
dant and no other person must have dis¬ 
possessed the plaintiff ? No such words 
•ro to be found in the third column of 


Art. 142, and in the ordinary way, the 
matter being left to the general law, 
such words would be misleading rather 
than necessiry. It all depends upon the 
particular facts. If the plaintiff is ousted 
by trespasser A and trespasser B comes 
and overthrows A and proceeds to tres¬ 
pass, in a case of that sort the two tres¬ 
passers’ occupation cannot be tacked to¬ 
gether and such a suit brought against B 
would be brought against B on the ground 
that B had dispossessed the plaintiff. 
On the other hand, if the plaintiff is 
dispossessed by trespasser A and tres¬ 
passer B buys his right or claim of right 
from him and there is a privity in law, 
in act or in contract between the two, 
the suit against B might be based on a 
dispossession which was originally a dis¬ 
possession by B's predecessor-in-title. All 
that is not expressed in the third 
column of Art. 142 and is left to the 
general law. 

In this case I do not think it is neces¬ 
sary to express an opinion whether it is 
necessary or right to read the words “ by 
the defendant ’* into the third column of 
Art. 3. There is some serious reason to 
suppose that this may be the meaning, 
because otherwise a person on whose land 
a trespasser bad come and against whom 
he bad twelve years to bring his suit 
might by assigning to the landlord defeat 
the tenant’s right of suit. Whether, 
therefore, the words “ the date of dis¬ 
possession by the defendant ” should be 
taken to be the true meaning of the third 
column is a matter upon which I desire 
to reserve my opinion. But when one 
gets beyond that question one comes to 
the suggestion which can be found in 
some of the cases that the true way to 
read the third colum is to say that it 
means “ dispossession by the landlord as 
such ” and by direct action. Some of 
the cases suggest that the third column 
of the article must exclude cases where 
the landlord dispossesses as auction-pur¬ 
chaser and other cases take the view that 
it excludes also cases of dispossession 
effected by the instrumentality of a Court 
of law. 

I have myself a somewhat strong opi¬ 
nion that those two propositions are a 
complete misunderstanding and misinter¬ 
pretation of this article and that there is 
no sufficient reason for adding anything 
to. the words which have been used by 
the legislature except possibly adding the 
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words “ by the defendant " to the word 
*’ dispossession” in the third column. Bub 
the character of the plaintiffs’ claim here 
is to assert as against the defendant that 
they have a subsisting tenancy right in 
the land held by the plaintiffs under the 
defendant ; the relief asked is the re¬ 
covery of the land accordingly ; and it 
turns out that the only ouster in the 
case was effected nob by the Court but at 
some date before November 1916 by the 
landlord- It is therefore not a case of 
ouster by the machinery of a Court of 
law and although I agree with Page, J., 
in the opinion that the meaning of dis¬ 
possession is satisfied when the defendant 
landlord comes in against the will of the 
occupying tenant even by the machinery 
of a Court of law, the present case does 
not actually require us to decide that 
question. The delivery of symbolical 
possession operated nothing as against 
the plaintiffs. 

As regards the contention that in order 
to avoid the operation of Art. 3 it is suffi¬ 
cient to say that the landlord came into 
possession as auction-purchaser, in the 
capacity of auction-purchaser and not 
qua landlord, there, again, it seems to 
me that the words of the legislature are 
being^ seriously distorted. It is not a 
question of capacity, but of incapacity. 
The plaintiffs’ case is—and what alone 
matters is the real character of the 
plaintiffs’ suit—that the landlord’s re¬ 
entry was wrongful. Whether the land¬ 
lord wrongfully claimed to re-enter for 
one reason or another is a matter which 
can only bo imported by force into the 
words which the legislature has employed. 

^ The view taken by Ohamier, G. J., 
in the case oi Jaimangalabati Misrain 
y* Jharu Lai Das Mozumdar (1) is, I 
think, correct. 

.. bas been held in a large number of cases 
tnat Art. 3 applies only to a suit by a raiyat or 
uuderTaiyat against his landlord, including 
One or more of several landlords. I accept that 
construction of the article. So far it would 
appear that these suits are governed by this 
article. But it is contended on behalf of the 
appellant that the article applies only where 
the raiyat has been dispossessed by his landlord 
acting as such. In fact the argument went to 
ithe length that the article applies only when the 
landlord says either expressly or impliedly to 

® raiyat, *I am your landlord, you are my 
wuant. You must vacate the land, » and then 
jurns the raiyat out wrongfully. If this oon- 
correct. Art. 3 does not apply to the 
although on the findings the 
Cl917j 2 P. L. J. 567.--- - - 


appellant was one of the landlords of the respon¬ 
dents, she did not claim the plots in question as 
the landlord of anyone and certainly did not- 
admit that the respondents were or ever had 
been her tenants in respect of the plots. She- 
olaimed that the plots were her kamat land by 
reason of the fact that she had purchased the 
share to which according to her they were: 
appurtenant or attached. I am not prepared to 
place such a narrow construction on Art. 3. It 
appears to me that if it is shown that the- 
plaiatifi raiyat is in fact a tenant of the defen* 
dant who dispossessed him, in respect of the land 
claimed in the suit, then Art. 8 applies to the 
suit. The object of that article seems to pro¬ 
vide a short period of limitation for a suit by a ^ 
raiyat to recover a holding from which he has 
been dispossessed by his landlord. The reason 
or excuse, good, bad, indiSereut, given or sup¬ 
posed to have been given by the landlord for 
dispossessing his tenant appears to have no 
bearing on the enactment and much confusion 
must ensue if the applicability of the enactment 
is made to depend upon such considerations. 

It seems to me that that opinion is 
clearly right, because when you are 
applying the words of the article to a, 
case which ex co7icessts is a case to the 
effect that the ouster by the landlord was 
wrongful, it cannot be reasonable to add 
to the third column not merely the words^ 
“ by the defendant," not merely the- 
words by the landlord ” but the words 
“ by the landlord as such. ” There is, 
in, my opinion, some confusion of thought 
in such a suggestion. In the argument- 
before ns it was debated whether or not 
in a case where a gnardian ad litem was- 
appointed for a minor without his con¬ 
sent the decree was a nullity or was 
merely voidable ; consequently whether 
in this case at the time when the execu¬ 
tion sale of the holding was made and 
the landlord purchased it, the tenancy 
came to an end. The contention is on 
the one hand that the whole thing was 
void and the plaintiffs’ tenancy went on 
as before and subsisted to the date of 
this suit. On the other hand, it is said 
that the decree was at most voidable, 
and until it was avoided, it stood; and, 
therefore, at the time when this sale 
was held, symbolical possession given, 
and the actual ouster was made, there 
was a subsisting decree, the plaintiffs' 
tenancy had come to an end and the dis* 
possession was not by the landlord. 

To my mind that consideration is al* 
together beside the point. First of alU 
while it may be clear that the suit con¬ 
templated under Art. 3 is a suit to assert 
against a landlord a right of tenancy iu 
the property sold, it is a matter requiring 
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some warrant to say that the disposses* 
sion must have heen by a person who at 
that time was the landlord. But in any 
case, what does it matter whether this 
decree was void or voidable ? The plain¬ 
tiff brings his suit to establish that his 
tenancy right is still subsisting. If the 
plaintiff cannot make out that in law 
and in equity his tenancy right has as 
against the defendants continued from 
the beginning down to the date of his 
suit, then he has no case on the merits. 
He claims to show that by showing that 
the decree was one which he can in this 
proceeding ask the Court to disregard. 
In any event a decree set aside because 
it was improperly procured is set aside 
as though it had never been made so far 
as the parties are concerned. 

I do not think it necessary to decide 
the question raised by the long and 
learned judgment of Mr. Justice Das in 
the case of Satdeo Narain v. Rainaya^i 
Tcwari (2), where he advances the theory 
that if no guardian is appointed or if a 
person who is not competent under the 
law to be the guardian is appointed for 
a minor, then the proceedings in the suit 
are null and void ; but that if a person 
otherwise competent is appointed with* 
out his consent under the new Code the 
proceedings in the suit are irregular and 
:are not necessarily void. That view of 
Mr. Justice Das is based really upon an 
Interpretation of the case in the Privy 
lOouncil of Waliaii v. Banke Behati 
Pershad (3). I am not satisfied that the 
learned Judge's interpretation of the 
Privy Council judgment is correct. I 
cannot read the Privy Council judgment 
except on the basis that the only defect 
which they under the old Code had to 
consider was the fact that while the 
Court had appointed a guardian a formal 
Order to that effect had not been made 
at the time. It has been pointed out to 
us that in the course of the case the 
guardian did not contest the suit and 
that the decree was ex parte. That may 
very well be. Guardians who are validly 
appointed have good reasons sometimes 
wr not contesting the claim. The Privy 
Oounoil was satisfied that in spite of that 
faot the interest of the minor had been 
affectively protected by the mother as 

t uardian and it was on that ground 
X I. B. 1923 Pat. 242=2 Pat. 335/ 

[1903] 80 Oal. 1021=30 I. A. 182=7 0 
W. N. 774=8 Bar. 512 (P. 0.). 


alone that the Privy Council held that 
the suit and the decree were not void. 
The most that can be, said with regard to 
the judgment of Lord Davey in the case 
of Khiarajmal y. Diam (4) is that it is 
not quite clear with regard to certain 
expressions with reference to the parti¬ 
cular case of the minor Amirbaksh 
whether their Lordships were addressing 
themselves to the circumstance that the 
guardian had not been appointed or to 
the circumstance that the individual 
share of Amirbaksh was not really before 
the Court at all. I think myself that it 
was to the former. In my judgment 
there is, however, a passage in that case 
which Mr. Justice Das’s judgment ran* 
ders it desirable to bring into promin¬ 
ence. The passage is at page 312 of the 
case of Khiarajmal v. Diam (4). 

Their Lordships agree that the sales cannot 
be treated as void or now be avoided on the 
grounds of any mere irregularities of procedure 
ill obtaining the decrees or in the execution of 
them. But on the other hand the Court had no 
jurisdiction to sell the property of persons who 
were not parties to the proceedings or properly 
represented ou the record. 

I only desire on this matter to say 
that I am not as at present advised pre¬ 
pared to assent to the proposition that 
while a decree will be void if no guardian 
is appointed or if the guardian is not a 
competent person, some different conse¬ 
quence will result where a person is 
appointed who never consented to act at 
all—the most useless possibly of all 
appointments. 

For the reasons I have given I consider 
that the appeal in this case ought to be 
allowed and the plaintiffs’ suit ought 
to be dismissed with costs in all the 
Courts. 

C. C. Ghose, J. —I agree. 

Mitter, J. —I entirely agree in the- 
judgment that has just been delivered by 
my Lord the Chief Justice and have no¬ 
thing further to add. 

G.B. Appeal allowed. 


(4) [I90i] 32 Cal. 296=32 1, A. 23=1 C, L J 
584=9 C. \V. N. 201=3 Bar, 734 (P. C.). 
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SUHRAWARDY AND DUVAL, JJ. 


Gopal Ghaiidra Saha —Plaintiff—Ap¬ 
pellant. 


V. 

Ahdur Rahim Biswas and others —De¬ 
fendants—Respondents. 

Appeal No. 981 of 1924, Decided on 
11th November 1926, from the appellate 
decree of the Dist. J., Jessore, D/* 11th 
March 1924. 

Civil P. C., S. ^1—Decree—Appeal against 
preliminary decree after passing of final decree 
—No steps taken to set aside final decree—Ap¬ 
peal is infrtictuous. 

Whore ao appeal is preferred against the preli¬ 
minary decree after the final decree is passed, 
the later decree cannot be held to be contingent 
or dependent on the result of the appeal against 
the preliminary decree. Hence where no steps 
are taken to have the final decree set aside, the 
appeal against the preliminary decree must be 
held to be icfructous; A. 1. i?, 1925 CaZ. 218 ; 
and A. I. R. 1925 Cal. 790, Poll. [P. 492, C. 2] 

Radhabinode Pal, Bhupendra Kishore 
Basu, Jatindra Mohan Banerfee and 
Bansarilal Sarkar —for Appellant. 

Nasim AH —for Respondents. 

Suhrawardy, J.—A preliminary ob¬ 
jection is taken on behalf of Respondent 
No. 1 to the hearing of this appeal- The 
facts on which it is based are somewhat 
peculiar. The appellant brought a mort¬ 
gage suit against Respondent No. 1 with 
a further prayer that in case it was 
found that any amount was paid to the 
pro forma defendants who are the heirs 
of the original mortgagees and from 
whom the plaintiff purchased the mort- 
gage, that amount might be decreed as 
against those defendants. The defence 
was a plea of payment of a certain 
amount by the Defendant No. 1 to the 
original mortgagees, the predecessors of 
the other defendants. The' Munsif in 
the first Court did not believe the plea of 
payment and passed a preliminary mort¬ 
age decree against the Defendant No, 1. 
On 18th July 1923 that decree was made 
absolute. The Defendant No. 1 pre¬ 
ferred an appeal against the preliminary 
decree to the District Judge who, by his 
order, dated the 11th March 1924, set 
aside the preliminary decree in so far as 
it disallowed the plea of payment taken 
by the Defendant No. 1. Against that 
decision of the District Judge this appeal 

1924 Court on 2nd May 


It appears that on the 26th April 1924 
the order of the appellate Court varying 
the preliminary decree was forwarded to 
the Munsif in the first Court who on the 
26th April 1924 set aside the previous 
final decree passed by his predecessor 
and passed a final decree in terms of the 
judgment of the lower appellate Court. 
No step appears to have been taken by 
the appellant against the order passing 
the final decree. On these facts it is 
urged on behalf of the Defendant No. 1 
who alone appears before us that the 
present appeal so far as he is concerned 
is incompetent inasmuch as the final 
decree passed by the Munsif on the 26th 
April 1924 remained unaffected. In my 
judgment, this contention should prevail. 
It has been held in several oases which 
are considered and followed in Nanihala 
Dasi V. Ickkamoyee Dost (1) that an ap¬ 
peal against a preliminary decree after 
the final decree is passed becomes infruc- 
tuons. In that case the preliminary 
decree and the final decree were passed 
by the same Court. Despite this distinc¬ 
tion I do not think that there is any 
difference in principle. The principle 
underlying the law as laid down above 
is that where an appeal is preferredi 
against the preliminary decree after the 
final decree is passed, the latter decree 
cannot be held to be contingent or de¬ 
pendent on the result of the appeal 
against the preliminary decree. Hence 
where no steps are taken to have the 
final decree set aside, the appeal against 
the preliminary decree must be held to 
be infructuous. This principle was more 
fully explained in Jogendra Narayan 
Das V. Satyendra Chandra Ghosh Mullik 
(2). I am accordingly of opinion that the 
appeal as against Defendant No. 1 must 
be held to be incompetent and must fail. 
But the learned vakil appearing for the 
appellant asks us to treat the decree 
passed by the Munsif on the 26th April 
1924 as a nullity because he never asked 
for a final decree under O. 34, R. 5. Wa 
are nob prepared to agree with this sub" 
mission. We are not in possession of all 
the facts relating to the passing of the. 
decree. The appeal against the Defen¬ 
dant No. 1 must, therefore, be dismissed 
with costs. 

As against the other respondents it is 
argued that the learned District Judge 

(1) A. I. R. 1923 Cal. 218. 

(2) A. I. R. 1925 Cal. 790. 
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was wrong in not allowing a decrea 
against them to the plaintiff. In the 
dead of assignment executed by themort* 
gagee in favour of the plaintiff it is 
stipulated that if any sum is subsequently 
found to have bean paid to the assignor 
over and above the amounts entered on 
the back of the bond, the assignor will 
return such amounts to the plaintiff. It 
has now been finally found by the lower 
appellate Court that the sum of Ks. 460 
was paid by the mortgagor to the mort¬ 
gagee which was not entered on the bond. 
The decree which is cow passed in favour 
of the plaintifl' is therefore reduced by 
the sum of Bs. 460 under the decree of 
the lower appellate Court. In the 
plaint the plaintiff prayed for an alter¬ 
native decree against the defendants 
other than Defendant No. 1 claiming the 
entire amount which he paid by way of 
compensation. He is clearly not entitled 
to it but he is in equity and justice en¬ 
titled to recover the amount which they 
took from the mortgagors and did not 
wrongfully disclose to the plaintiff at 
the time of the deed of assignment. The 
learned District Judge did not take this 
part of the plaintiff’s case into consi¬ 
deration as he ought to have done. 

In this view we are of opinion that the 
decree passed by the lower appellate 
Court as regards respondents other than 
Bespondent No. 1 should be discharged. 
A decree should be passed in favour of 
the plaintiff as against those respondents 
f<Jr the sum of Bs. 460 with proportion¬ 
ate costs. The amount so decreed will 
in the event of non-realisation bear in¬ 
terest at the rate of six per cent per 
annum. 

Duval, J.—I agree. 

R.D. Decree partly varied. 
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DuvaIi and Mitteb, JJ. 

. Kaiim Ali Prodhanya and others —De¬ 
fendants—Api)ellant3. 

V. 

K. 8. Bonnerjee and others —Bespon- 
dents. 

Appeals Nos. 143 and 714 of 1922, 
Decided on 23rd November 1926, from 
the decrees of the Spl, J., Tipperah, D/* 
dnd. September 1921. 


(а) Bengal Tenancy Act, S. 50—Uniform rate 
shown for twenty years—Old wastl baki papers 
in which these tenancies are not found does not 
rehzU the presumiAion. 

Where tbs tenants hjive produced dakhilas of 
a UDitorm rate of rent for over twenty years 
which gives them, the presumption that their 
rent is fixed, the presumption is not rebutted 
by producing jama wasil baki papers of over 
hundred years old, wherein the tenancies do not 
find a place. [P 493 q 2] 

( б ) Bengal Tenancy Act. S. 50 (3)—Addition or 
^ubstraclion of land affects the presumption. 

The operation of S. 50 (3) is affected by the 
fact of the land having been separated from, 
other land which formed with it a single hold¬ 
ing, or amalgamated with other land into one 
holding. The addition of other parcels to the 
original holding as well as the increase in the 
rental, change the incidents of the original hold¬ 
ing and admittedly a new holding is created : 22 
C. L. J. 81, Ref. [P 494 C 1 ] 

Jogesh Chandra Boy, Girija Prosanna 
Boy Choudhary and Manmohan Banerjee 
—for Appellants. 

Jatindra Nath Sanyal and Biraj 
Mohan Majumdar for Deputy Begistrar 
—for Bespondents. 

'DavaXy Appeal No. 714 0 /1922 : 
This is an appeal by landlords against the 
order of the Special Judge refusing to 
settle enhanced rents in respect of 7 
khatians in a Settlement proceeding on 
the ground that the tenants have pro¬ 
duced dakhilas of a uniform rate of rent 
for over twenty years which gives them 
the presumption that their rent is fixed 
—a presumption which is not rebutted 
by any evidence which the plaintiffs 
have been able to adduce. There are 185 
tenants respondents in the appeal but in 
respect of Khatians Nos 5, 20, 21, 36, 38, 
47, 49, 53, 61,62, 63 and 78 some or all 
of the tenants had died pending these 
proceedings and no substitution had been 
made. The appeals necessarily stand 
dismissed as against those respondents. 

As to the other cases the evidence 
of the tenants is the production of dakhi¬ 
las which have been accepted as genuine. 
The only evidence produced by the land¬ 
lords is that jama wasil baki papers of 
over hundred years old had been put 
before the Court and it is pointed out 
that these tenancies do not find a place. 
This really rebuts nothing and the 
learned vakil for the appellants admits 
that in all similar cases it has been held 
that such evidence-would not rebut the 
presumption and, therefore, he does not. 
press the appeal. 
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The result is that the appeal is dis‘ 
missed with costs which we assess at two 
gold mohurs. 

Mitter. J.-I agree. 

In Appeal No. 113 of 1922 

Mitter, J. —These appeals arise out of 
proceedings taken under S. 105 of the 
Bengal Tenancy Act in respect of eight 
Khatians Nos. 5, 16, 28, 37, 41, 50, 51 
-and 73. The lower appellate Court has 
come to the conclusion that the holdings 
of these khatians are not the original 
holdings but they are parcels of lands 
which comprise the original holding and 
other lands which have been added to 
these holdings within 20 years from the 
date of the suit and it has come to the 
■ conclusion that by reason of this cif 
cumstance the defendants have failed to 
•establish any presumption in their favour 
under S. 50, Cl. (3) of the Bengal Ten¬ 
ancy Act. 

It has been urged before us that, hav¬ 
ing regard to the provisions of Cl. (3) of 
S, 50, the operation of that section so 
•far as it relates to land held by a raiyat, 
will not be affected by the fact of the 
land having been separated from other 
land which formed with it a single hold¬ 
ing, or amalgamated with other land into 
one holding, the lower appellate Court 
ought at any rate to have raised the 
presumption with regard to the holdings 
as they existed before these amalgama¬ 
tions were made. We are unable to 
accede to this contention, for, in our 
view, the addition of other parcels to the 
“Olding as well as the increase 
imthe rental having changed the in- 
oidents of the original holding admittedly 
a new holding was created which came 
mto existence after the date of the 
Permanent Settlement. So there is no 

presumption under S. 50 of 
sub-S. (3). We are supported in this 
view by a decision of this Court in the 
^se of Baj Kumar SarJcar v. Faizuddi 

Tarafdar ( 1 ), 

In this view the only point raised be¬ 
fore us fails and the appeal must be dis¬ 
missed with costs two gold mohurs. 

Duval, J. —I agree. 

Appeals dismissed. 


(1) 09153 22 0. U J. 81=30 L 0. 283: 
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Duval and Mitter, JJ. 

Lalit Mohan Banerjee and another—" 
Defendants—Appellants. 

V. 

Norodamoyi Dasi —Plaintiff — Respon¬ 
dent. 


Appeal No. 1957 of 1924, Decided on 
15th December 1926, from the appellate 
decree of the Dist. J., Hooghly, D/- 21st 
July 1924. 


Succession Act (1925), S. IBl—Knowledge of 
right to elect Js necessary to hind one by the prin¬ 
ciple of election. 


No person is bound by the principle of election 
unless he has the knowledge of his right to elect 
.and of the circumstances which would influence 
the judgment of a reasonable man in making 
the election. 

Bijan Kumar 
lants. 

Rupendra Kumar Mitra—ior Respon¬ 
dent. 


LP. 495, C. IJ 
Mukherjee —for Appel- 


Judgment. —This is a suit in parti¬ 
tion. It was dismissed by the first Court 
but on an appeal to the lower appellate 
Court the decree of the first Court was 
set aside and the suit was decreed. It 
appears that there were two brothers, 
Khettro and Dharani. Dharani died be¬ 
fore Khetbro, leaving a widow, the pre¬ 
sent plaintiff-respondent. Khettro died 
leaving no wife. Khettro left a Will ap¬ 
pointing the present appellants executors 
to his estate. By the Will he dealt with 
all the properties which he enjoyed with 
Dharani as his own. It appears that the 
properties consisted of a rope-factory, 
cash and residence. He left Rs. 300 out 
of the cash to the plaintiff. She was also 
to got Rs. 4 a month from the profits 
in the rope-factory and she was to have 
also a life-estate in the residence. There¬ 
after it appears that she had to bring two 
suits for her maintenance to recover her 
monthly allowance out of the rope- 

sf snn ‘he legacy of 

.Ks. doo which for some reason or other 

was not made over to her in cash. 

^ brought this suit olaim- 

iQg that Dharani and Khettro being joint 

properties and worship were 
each b annas co-sharers in all these pro¬ 
perties and she sued for partition to have 

her own share declared. The lower ap- 

pellate Court has decreed the suit for 
partition except in respect of two plots 
of which is in the possession of ft 
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gentleman who is not before the Court. 
The lower appellate Court found as a 
fact that the properties were joint pro¬ 
perties of the two brothers Khettro and 
Dbarani and that finding of fact is ad¬ 
mittedly conclusive. It is urged, how¬ 
ever, that the lady elected to take under 
the Will and so under S. 187 of the 
Indian Succession Act of 1925 (reproduc¬ 
ing the old S. 173 of Act 10 of 1865) she 
has elected to take under the Will and, 
therefore, cannot now claim a half share 
in the properties in suit. No doubt 
there may be a presumption against her 
as she enjoyed the benefits of the Will to 
a certain extent for over two years. 
But the finding is that she is uneducated 
and deaf and did not know her legal 
position in this matter. It is clear that 
no person is bound by the principle of 
election unless he has the knowledge of 
hie right to elect and of the circum¬ 
stances which would infiuence the judg¬ 
ment of a reasonable man in making the 
election. We think that this finding as 
to the plaintiff’s ignorance must mean 
that the principle of election cannot 
apply to this case. In this view, there- 
■fore, we consider that the learned Dis¬ 
trict Judge is right and that the lady is 
entitled to the partition as claimed. 

It is urged that the lady after the par¬ 
tition should be made to account for the 
benefits she has so far received under the 
Will. We do not think that there is 
very much in this contention. Ap¬ 
parently, all that she got is not more 
than Bs. 7 a month and that also after 
her having to go to Court twice and her 
residence in the ancestral house. There¬ 
fore, there is nothing, in our opinion, 
really substantial for which she can be 
asked to account. Bs. 7 is much less 
than what she would get for her half 
share of the two brothers’ properties. 

In this view the appeal is dismissed 
with costs. 

ApvQal dismissed. 

A. I, R. 1927 Calcutta 495 

Mitter, J. 

Sefatullah Bepari —Petitioner. 

V. 

S^hu Molla —Opposite Party. 

Civil Bevision No. 995 of 1926, Decided 
on 7th January 1927, against the decree 
of the lat Munsif, Serajgunge, D/- 18th 
August 1926. 


I/imltation Act, S, 19—Partnership accounts 
adjusted and balance due from one of the 2 )art- 
ners carried over—Adjustment not signed by 
parlySvhsequent adjustment made and balance 
found due from the same partner—Cause of 
action for suit for balance arises from the next 

adjustment. 

FlaiatiS and defendant carried on business iu 
partnership and there was an adjustment of 
account in 1327 and a certain sum was found 
due from the defendant. This amount was 
carried over to the account of 1329 when another 
adjustment was made. Defendant had not 
signed the adjustments. Plaiutifi sued for this 
amount after three years of first adjustment; 

Held : a new cause of action arose at the 
end of 1329 and the suit being within three 
years from that date was not barred : 15 C. W 

N. 882, Rel. on. [p 495 C 2 , P 496 b 1 ] 

Rupendra Kumar Mitter — for Peti¬ 
tioner. 

Judgment. This rule was issued on 
the Opposite Party to show cause why 
the decree passed by the Munsif, 1st 
Court, Serajgunge, dated the 18th August 
l926, should not be vacated and a decree 
passed in favour of the plaintiff for 
Rs. 84 odd found to be due to the plain¬ 
tiff, The facts are that plaintiff and 
defendant and some other persons carried 
on business in partnership and the part¬ 
nership was dissolved at the end of the 
Bengali year 1329. There was an ad- 
jnstment of account in 1327 B. S. and a 
sum of Rs. 78-11-3 pies was found due 
from the defendant. This amount was 
carried over to the account of 1329 
together with two other sums taken by 
the defendant and the adjustment of 
account in 1329 showed that the defen¬ 
dant owed Rs. 89 to the plaintiff. Rs. 5 
was paid to the plaintiff and the plain¬ 
tiff seeks to recover Rs. 84 in this suit. 
The defendant’s plea is that the plain¬ 
tiff’s claim for Rs. 78 is barred by limi¬ 
tation as the suit was not commenced 
within three years of 1327 and this plea 
has been given effect to and the Small 
Cause Court Judge dismissed the plain¬ 
tiff’s suit in regard to the same. The 
present rule has been obtained by the 
plaintiff and it has been argued that the 
Small Cause Court .Judge has committed 
an error of law in holding that the suit 
is barred by limitation. It is argued 
that although the adjustment of accounts 
was not signed by the defendant there 
was an implied promise to pay on the 
date of the adjustment and this gave rise 
to a fresh cause of action in 1329. It is 
not a case of account stated and conse¬ 
quently Art. 64 of the Ist Schedule to 
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the Limitafcion Acfc does nofc apply, nor 
is ifc a suifc on running mutual account 
as the entries are all on one side and 
consequently Art. 85 does not apply. 
The adjustment of account is not signed 
by the defendant but it arises out of 
partnership relations. 

The finding of the Small Cause Court 
Judge is that the amount of Rs. 78*il-3 
pies was carried over to the account of 
1329 and together with two other items 
therein noted, the debt swelled to Rs. 89 
which was forwarded to next year’s ac¬ 
count. It appears tome that the plaint¬ 
iff has established that the suit is one on 
an adjusted account which entitles him 
to claim that sum by virtue of that ad¬ 
justment. A new cause of action arose 
at the end of 1329 B. S. and the suit 
being within three years is not barred 
whether Art. 115 or Art. 120 applied to 
the case. 

I am supported in this view by a deci¬ 
sion of Sir Lawrence Jenkins, C. J., in 
the case of Jalim Singh v. Choonee 
Lai (l). The result is that the decree 
of the Small Cause Court Judge is set 
aside and a decree for Rs. 84 be passed 
against the defendant with costs and 
interest at 6 per cent per annum. I 
assess the hearing-fee at one gold mohur. 
I may mention that the opposite party 
has not appeared to show causa in this 
rule. 

_ Decree set aside. 

(1) [1911] 15 C. W.It. 882=11 I. 0. 640^ 
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Girindra Nath Banerjee and another — 

Appellants. 

V. 

Birendra Nath Pal —Respondent. 

Appeal No. 85 of 1927, Decided on 30th 
March 1927, from the judgment of Buck- 
land, J. 

^ {a) Oovernment of India Act, S. 60‘A,Cl, 
(1)— "Peace and good Government"—Court of 
lav) ie not competent to consider the merits of a 
particular enactment. 

The words ‘'lor the pease and good goverment" 
ate used because they are words of the widest 
significance and it is not open to a Court of *law 
to consider with regard to any particular niece 
o{ legislation whether in fact it is meritorious 
in the sense that it will conduce to peace or to 


good government. They are words which are 
intended to give, subject to the restrictions of the 
Act, a legislating power to the body which it in- 
vests with that authority. There is nothing in 
that expression which can be the foundation of 
any reasonable argument to the efiect that the 
Criminal Law Amendment Act of 1925 was out- 
side the jurisdiction of the local legislature. 

[P 499 0 1,2] 

{h) Government of India Act, 8. 8Q-A,Cl. 
(4)— "Affect”—What is preserved from interfere, 
ence of Indian Legislature is the effect of an Act 
of Parliament by its own force as a determina' 
tion of the will of Parliament with reference to 
a particular subject-matter. 


Cl. 4 is doubtless wider than the mere provi¬ 
sion that the local legilature shall not have 
power to repeal an Act of Parliament and the 
word "affect” may cover any interference with 
the will of Parliament as expressed in a statute. 
But what Cl. 4 of S. SO A refers to and pre¬ 
serves from interference is the effect of an Act of 
Parliament by its own force as a determination 
of the will of Parliament with reference to a 
particular subject-matter. It may well be that 
it guards against any possibility that a local 
legislature might attempt to interfere with the 
operation of Acts of Parliament that do not 
technically extend to India. But it cannot be 
construed as meaniug that beeause in 1726 when 
there was no other law, the Courts in Calcutta 
adopted the law that prevailed at horns subject 
to many modifications, therefore any part of that 
law so introduced which originated in statute 
as distinct from common law cannot be inter¬ 
fered with by the local legislature. [P 501 C 1,2} 


:it (c) Government of India*Act, S. 80-A, Cl. (4) 
—Bengal Criminal Law Amendment Act of 1925 
is not ultra vires—Bengal Criminal Law Amend¬ 
ment Act, 


The Bengal Criminal Law Amendment Act of 
1925 does not affects Acts of Parliament and is 
not ultra vires of the local Government that 
passed it. [P go3 C 2] 

id) Bengal Criminal Law Amendment Act 
(1925), S. 11 — Whether a person is legally de¬ 
tained has to be dealt with under Criminal P,C. 

Bengal Criminal Law Amendment Act is an 
Act which was intended to supplement the ordi* 
nary criminal law in Bengal and the question 
whether or not a particular person is legally de¬ 
tained under it has to be dealt with, if at all. 
under the Code of Criminal Procedure. 


i 5.491 —For purposes met 

tn S.iOl wnt of habeas corpus canni 
be issued on Civil Side of Right Court—Rabec 
Corpus. 


o jA r . lJurpos03 mexitioned m whai 

u applicant to i 

that he will make his application independe: 
ly of that section altogether for the prerogat 
writ of habeas corpus on the civil side of 1 
High Court. (;p 5 O 4 c 


— ouamr uoy, h 

Chaudhuri, D. N. Sen and P. C. Ghoi 
for Appellants. 

* and H, B. PancJcridi 

for the Crown. 
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Rankin, C. J .—In this case an appli- 
cation was made to Mr. Jusbica Buckland, 
parpjrfcing to be in the Original Givii 
Jurisdiction of this Court for the issue of 
a writ of habeas corpus, on behalf of one 
Girindra Nath Banerjee whom I will call 
the applicant.” The general circum* 
ebances giving rise to the application are 
those. The applicant was arrested on 
the 25th day of October 1924 at his the 
then Residence No. 4/3 Malanga Lane 
in the town of Calcutta. He was kept 
in custody at the Alipore Central Jail and 
afterwards at the Midnapora Oenbral Jail. 
After he had been in custody for soma 
time an order, dated the 19th January 
1925, was made under Ordinance No. 1 
of 1924 that he should be committed to 
custody in tha Midnapore Jail. On the 
12th June 1926 ha was served with an 
order made by the Government of Bengal 
under the Bengal Criminal Law Amend¬ 
ment Act, 1925, by which he was direct¬ 
ed to proceed to Midnapore, to report 
himself to the Superinbendent of Police 
there, to proceed afterwards direct to the 
police-station of a certain village in that 
District and to reside until further 
orders in that village. He was directed 
to reside in premises defined and approv¬ 
ed by the Superintendent of Police ; he 
was prohibited from leaving such prenari* 
863 at night or from interviewing visitors': 
he was also directed to report himself 
twice daily to the officer at the poUca- 
station. He was prohibited from receiv¬ 
ing visits without permission and was 
not to converse, communicate or associate 
with school boys or school masters or to 
attend at any meeting. He had to deli¬ 
ver unopeped to the officer in charge of 

the police-sation all communications sent 

to him by letter, telegram or otherwise. 

In particular he was directed nob to go 

beyond certain limits defined in the 
Order, 

The applicant at the day of his appli¬ 
cation to this Court was the subject of 
another order made by the Government 
of Bengal under the same Act and dated 
the 29th November 1926. That order was 
similar in its terms to the one I have al- 
referred to and it directed him in 
offect, to go to the Canning Town police- 
station in the District of the 24-P0rgana3 
•nd to reside in premises defined and 
•pproved by the Superintendent of 
police there, the restrictions which I 
already mentioned being repeated. 

1927 0/63 & 64 


In particular, the applicant was prohibit¬ 
ed from exceeding certain limits defined 
in that order, viz., on the north Bidya- 
dhari river, on the east Matia river, on 
the south Canning Town Bazar, on the 
west siding line from Canning Railway 
bbation up to Bidyadhari river. 

The applicant had been an*esfced and 
detained in jail between October 1924 
and some subsequent date ; but long before 
the date of his application to this Court 
he was not a^ person who was being de- 

position was 

defined by S. 11 of the Bengal Criminal 
Law Ameudment Act. 1925. That was 
an Act passed by the local legislature of 
Bengal. It was made by the Governor 
01 Bengal under the provisions of S 72 B 
of the Government of India Act. It was 
made with the previous sanction of the 
Governor-General under sub-S fS) nt 
S 80A of the said Act. The terms of 
this enactment, so far as it affects the 
present question, are to be found in 
Ss. 11. 12, 13, 14 and 15. Section 11 pre¬ 
scribes that where in the opinion of the 
Local Government there are reasonable 
grounds for believing that any person 
has committed or is about to commit 
certain acts m the nature of offences the 
Local Government, if it is satisfied that 
he IS a member, or is being controlled or 
Instigated by the member of any associ- 
ation of which the object or methods in¬ 
clude the doing of any such acts or the 
commissiOQ of any of such offences, mav 
by order m writing, give certain direc¬ 
tions. These directions are : That be 
should notify his residence, report him¬ 
self to the police, reside or remain in a 
specified area, be. committed to custody 
in jail. The sanction attaching to such 
an order is that contained in S. 15 of the 
Act. 


Section 15 makes it an offence to dis¬ 
obey any direction of such order. It 
says that a person who comes within its 
scope shall be punishable with imprison¬ 
ment for a term which may extend to 
three years and shall also be liable to 
fine. ^ The position of this applicant at 
the time of this application was that an 
order, directing him to do or abstain from 
doing certain specified things, has been 
made and he was obeying that order. If 
he chose at any moment to disobey the 
order then he would have to take hie 
chance of being arrested and put before a 

criminal Court. Ha would have to take 
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his chance of that Court finding that 
under S. L5 ha hii cjoicnibbai an otfenee 
which rendered bitn liable bo imprison¬ 
ment for a term V7hich might extend to 
three years. 

It is important to notice that the ap¬ 
plicant at the time of his application 
was not within the limits of Calcutta and 
the person who is said to have him in 
custody was a member of the police force 
who was not within the limits of 
Calcutta, Both of these persons were at 
Port Canning in the District of the 24- 
Parganas. The only connexion with 
Calcutta which this matter would appear 
to have is that the applicant says (and it 
is nob contradicted) that he is a person 
whose ordinary residence is within the 
limits of this Court’s Original Jurisdic¬ 
tion. The circumstance that some years 
ago when he was first arrested, nob 
under this Act but under a different 
enactment, he was at the time at 
Calcutta, would appear to have nothing 
to do with this case. The circumstance 
that he is a person who is an ordinary re¬ 
sident of Calcutta may have something 
to do with this case. If it be true that 
a person ordinarily resident within the 
:Original Jurisdiction of this Court al¬ 
though he be an Indian is clothed with 
■pertain rights given originally years ago 
by Parliamentary enactment to English' 
men in England and if it be true that 
when he goes into the Mofussil he car¬ 
ries those rights about with him as a kind 
of personal law differentiating him from 
ordinary Indian subjects of His Majesty 
who belong to the 24-Parganas, than 
the circumstance that he is ordinarily 
residsot in Calcutta may be a matter 
of considerable importance. 

An application having been made to 
the learned Judge for a writ of habeas 
corpus the learned Judge in the first 
place directed notice to go to the res¬ 
pondent and without issuing a rule nisi 
heard the application in the presence of 
both parties, the Advocate-General ap¬ 
pearing on behalf of the respondent. 
In the result he refused to make any 
order on the application, on the ground 
that he was not satisfied that the res¬ 
pondent had the custody of the appli¬ 
cant in any sense sufficient to warrant 
his directing that the respondent should 
produce the body of the applicant before 
the Court. The learned Judge did not 
•have occasion to deal with the main 


ground of the upplication. The main 
ground of the application before him and 
before us has been that the Bengal Crimi* 
nal Amendment Act, 1925, was ultra 
vires of the local legislature and on that 
question the learned Judge did not 
pronounce. 

The matter coming before this Court 
on appeal the Advocate-General took a 
preliminary objection that no appeal lay 
on the ground that the Letters Patent 
of this High Court since 1919 when 
Cl. 15 was amended excepts from the 
general right of appeal every sentence 
or order made by a Judge in the exercise 
of criminal Jurisdiction. Logically, 
therefore, there are three questions be¬ 
fore us, first, whether there is a right of 
appeal, secondly, whether the > respon¬ 
dent is a person to whom writ of 
habeas corpus could be directed, thirdly, 
whether or not the contention that the 
Act of 1925 is illegal is correct. Both 
the question of the right of appeal and 
the question decided by the learned 
Judge are matters of some difficulty, 
particularly the former. In order to 
decide the question of the existence of 
the right of appeal it is necessary to 
determine such questions as for example 
whether it is open to the applicant to 
get relief in the naturo of a habeas corpus 
otherwise than under S. 491 of the 
Criminal Procedure Code. 

It appeared to us that as there are 
more persons than the applicant in the 
situation created by the Act of 1925 it 
was hardly consistent with the proper 
conduct of the public business that this 
question raised by him should be avoided 
by reason of pleas in bar directed to the 
particular relief cUimed. It seemed to 
us that it would be more reasonable to 
examine the matter as a whole because 
whether this applicant has a right of 
appeal or not, whether or not habeas 
corpus is the correct form of remedy in 
this case, it must he the duty of this 
Court sooner or later to determine the 
very important question whether a cer¬ 
tain number of people are being illegally 
detained under a void Act of the local 
legislature. 

I propose partly as a matter of con¬ 
venience and partly for other reasons to 
deal first with the careful and elaborate 
argument of Mr. Chatterjee on the ques" 
tion whether or not the Act of 1925 is 
ultra vires of the authority wWo^ 
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pnrporbed to make it. I would point out 
that in doing so, I shall treat this appli¬ 
cant according to the true facts of his 
position and not as a person committed 
to custody in jail. I am going to treat 
him as a person against whom an order 
has been made under S. 11, who is obey¬ 
ing that order, and who is apprehensive 
that if he disobeys the order he may 
either be put on his trial in a Court of 
law for an offence created by S. 15 of 
the Act, or (perhaps) bs made the subject 
of another order under S. II (f). 

The contention of Mr. Chatterjee is 
based upon the terms of the Government 
of India Act itself. The section with 
which we are chiefly concerned is S. 80A. 
By the first clause it is enacted that: 

Ths local legislature of any province has 
power subject to the provisions of this Act to 
make laws for the peace and good govemmsut 
of the territories for the time being censtitatin® 
that province. ^ 

These words “ for the peace and good 
government’’appear in the first clause 
of S. 71 of ths Act and also in S. 72. 
Section 71 says that the Local Govern¬ 
ment of any part of British India to 
which that section applies may propose 
to the Governor-General in Council the 
draft of any regulation for the peace and 
good government of that part. There¬ 
upon the Governor-General in Council 
may approve it and it shall have the like 
force of law subject to the like disallow¬ 
ance as if it were an Act of the Indian 
legislature. 

Section 72 gives the Governor-General 
power to make ordinances in case of emer¬ 
gency. The language of that section is 
that: 

The Goveruor-Geaeral may, io case of emer¬ 
gency, make or promulgate ordinances for the 
peace and good government of British India or 
•ny part thereof. 

So that the phrase “ peace and good 
government" applies not only to the 
local legislature but to the Governor- 
General’s power of making ordinances 
and the power of making regulations in 
parts of India where there is no Legis¬ 
lative Council. In my judgment it is 
reasonably clear that these words are 
Qted because they are words of the 
widest significance and it is not open to 
a Court of law to consider with regard 
particular piece of legislation 
Whether in fact it is meritorious in the 
Joose that it will conduce to peace or 

good government. It is sufficient that 


they are words which are intended to 
give, subject to the restrictions of the 
Act, a legislating power to the body 
which it invests with that authority. 
There is nothing in that expression which 
can be the foundation of any reasonable 
argument to the efifect that the Act of 

1925 was outside the jurisdiction of the 

local legislature. * 

Again there is in the history of the 
present question nothing which need 
detain us. It is quite true that the 

matters covered by the Act in question 

were previously dealt with by ordinances 

Governor-General under 

b. (A, That in no way complicates or 
affects.the question of law which is now 
before us. The local legislature has not 
purported to control or supersede any 
oidioance so far as the applicant is con¬ 
cerned or at all. 


ioe main argument ol Mr. Chatterjee 
—in my judgment the only argument 
upon this point which the Court re¬ 
quires to examine at any length—is the 
argument to the effect that the Act of 
1925 is obnoxious to the Ith clause of 
S. 80A. That clause runs : 

The local legislature of any province has 
not power to make any law affecting any Act 
of Parliament. • 


Now before proceeding to consider this 
matter concretely it may be as well to 
refer to certain passages in the Govern¬ 
ment of India Act which liave or may be 
thought to have some importance for the 
interpretation of Cl. 4. The phrase here 
IS aflectiDg any Act of Parliament” 
and we have to consider carefully the 
implications of those words. It is clear 
enough from the second clause of the 
same S. 80A that subject to certain sanc¬ 
tion for special^cases the local legislature 
has power to " repeal or alter as to that 
province ” any law made by any autho¬ 
rity in British India whether made 
before or after 1919. Clause (2) of S. 65 
which deals with the Indian legisla¬ 
ture says that it shall not have power 
unless expressly so authorised by an 
Act of Parliament to make any law 
“ repealing or affecting any Act of Parlia¬ 
ment passed after the year 1860 and 
extending to British India ” or certain 
other Acts which I need not particularly 
mention. Section 84 in its first clause con¬ 
tains these provisions : 


A law made by any authority ia British 
India and repugnant to any provision of this or 
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any other Act of Parliament shall to the extent 
of that repugnancy but not otherwise be void. 

The questioD, therefore, is whether the 
power conferred by S. 11 of the local Act 
of 1925 to give the directions given by 
the Government of Bengal to the ap¬ 
plicant or S. 15 of the said Act which 
purports to make any disobedience there¬ 
of a punishable offence, are repugnant to 
01. 4 of S. 80A which says that the 
local legislature shall not make a law 
affecting any Act of Parliament. If 
they are, then to that extent they would 
be void. It they are not, then they are 
valid. 

Attention has been drawn by Mr. 
Chatterjee to the fact that the Act of 
1925 was passed under S. 72 B. that is to 
say, not by the vote of the Legislative 
Council but by certification. This 
circumstance has no bearing in my judg¬ 
ment upon the question before us. The 
statute in such circumstances says that 
the Bill shall on signature by the 
Governor become an Act of the local 
legislature and that the Act shall have 
the same force and effect as an Act 
passed by the local legislature and duly 
assented to. The question, therefore, 
remains whether as an Act of the local 
legislature it is intra or ultra vires. 

Now the argument by which it is 
sought to show that the enactment is 
ultra vires of the powers conferred by 
the local legislature is as follows : It is 
said and quite correctly that it has long 
been accepted law in this Province that 
the Bnglish common and statute law as 
it existed in the year 1726 was applied 
in Calcutta not merely to Buropeans in 
Calcutta but to all persons within the 
limits of the Original Jurisdiction of 
this Court. The history of this matter 
has been set out in many books of re¬ 
ference and it is no part of my intention 
to burden this judgment with an his¬ 
torical disquisition, but it is quite true 
that ever since the Charter of 1726 
which established the Mayor’s Court of 
Calcutta it has been generally accepted 
that the law which prevails within the 
Original Jurisdiction 'began as I have 
stated. English statute and English 
common law as it stood in 1726 was 
“applied” to Englishmen in this 
town and with certain special modifica¬ 
tions in certain respects which do 
nob now matter, to the Indian 
inhabitants as well. But at this time 


Calcutta was a factory, and part of the- 
territory over which the Mogul Emperor 
was the sovereign. The cases to whicb 
I will refer as showing the nature of the< 
introduction of the law of England as ik 
stood in 1726 are three only. 

The first is the well-known judgment 
of Lord Stowell in the case of "The- 
Indian Chief' (1) which Is perhaps the 
most accurate of all the statements of 
the history of this matter. The second 
is the case of Mayor of hyom v. E. f. 
Company (2) in which Lord Brougham- 
delivered the judgment of the Privy 
Council in 1836 upon the question whe¬ 
ther the Statutes of Mortmain were park 
of the law of the Supreme Court. The 
third is the case of the Advocate^Generaf 
of Bengal v. Rani Swarnomoyee Dassee 
(3), where Lord Kingsdown *gave the* 
judgment of the Privy Council uphold¬ 
ing the decision of Sir Barnes Peacock, 
and other Judges and deciding that the 
doctrine of forfeiture to the Crown of 
the properties of persons who are felons- 
of themselves was not part of the law 
of England which had been introduced- 
into or received in Calcutta, Now thoso 
three cases are sufficient to show the* 
nature of the introduction of the English 
law. In Blackstone’s commentaries 'an^ 
other books there was much learning as 
to what happened when Englishmen 
went out and' settled in uninhabited 
oounkries and as to what happened in the 
case of conquered or ceded territories. 

The cases I have referred to are in- 
portaut as showing this that the in¬ 
troduction of English law into the 
factory of Calcutta and its position after 
Calcutta had ceased to be a factory and 
the English Crown had obtained rights 
of sovereignty is not a case within any 
of these principles. Calcutta was net 
the plantation or settlement of an un¬ 
inhabited country, nor in 1726 was 
it a country conquered from or 
ceded by the Moguls. The position was 
that there being a factory of the English 
in a territory which had a sovereign of 
its own, that sovereign permitted the 
introduction of English law within the 
limits of the factory and that introduc¬ 
tion in the end extended not merely to 
Europeans themselves but to those who 
^(1) [1801 3 Rob. Adm. 28. 

(2) [1836 1 Moo. P. 0. 175. 

(3) [1863] 9 M. I. A. 387=1 W. R. P. 0, 
14=2 Mor. P. C. (N. S.) 22=1 SutheB» 
615=2 Bar. 39 (P, 0.). 
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associated themselves with Europeans 
and became part of the inhabitauts of 
that place. In the cases of the Mayor of 
Lyons v. E, I. Company (2) and The 
Advocate'General of Bengal v. Rani 
Bwarnomoyee Dassee (3), the question is 
discussed in the Privy Council on the 
iiasis that one has to see how much of 
the English law was introduced by the 
.practice of the place and with the 
sanction of the sovereign. 

If there is one more elaborate way of 
going wrong, open'to this Court, than 
.another, it is to argue from the analogy 
of the Colonial Laws Validity Act and 
from considerations of that kind. The 
plantation of places in Australia may be 
cases where from the moment of the 
settlement the English settlers from the 
first carried with them their own law 
because the sovereignty of the ’Crown of 
England went with them. That is not 
the case with Calcutta. English common 
Jaw and statute law as in 1726 was not 
imported into Calcutta by virtue of any 
right of sovereignty in the British Crown 
nor by virtue of the fact that English¬ 
men at international law or otherwise 
•carried with them their own statutes, 
-but because by the sanction and per¬ 
mission of the sovereign of the place the 
community was allowed to practise its 
own law and to introduce in part the 
Jaws to which they had heen accustomed. 
These laws were applied even to English- 
rnen only in part and only with adapta¬ 
tion to the local circumstances. It was 
on those propositions that the cases to 
which I have referred were decided. 

Now the argument of Mr. Chatterjee 
is that the 4th clause of S. 80A which 
eays that the local legislature has no 
power to make a law affecting any Act 
of Parliament prevents it from making 
any law which would affect the opera¬ 
tion of any of the statutes, prior to 1726 
which were introduced into the area of 
^Icutta at the time when the Mayor’s 
•Court Charter was first granted. I am 
of opinion that that argument distorts 
.the meaning of the 4th clause of S. 80A. 
Such a clause as that is doubtless wider 
ihan the mere provision that the local 
legislature shall not have power to 
repeal an Act of Parliament and the 
word affect” may cover any interfer- 
«306 with the will of Parliament as 
«xprowdin a statute. But what Cl. 
*01 S. 80A refers to and preserves 


from interference is the effect of an Act 
of Parliament by its own force as a deter¬ 
mination of the will of Parliament with 
reference to a particular subject-matter. 
It may well be that it guards against 
any possibility that a local legislature 
might attempt to interfere with the 
operation of Acts of Parliament that do 
not technically extend to India. But it 
cannot be construed as meaning that 
because in 1726 when there was no 
other law the Courts in Calcutta adop¬ 
ted the law that prevailed at homo sub¬ 
ject to many modifications, therefore, 
any part of that law so introduced which 
originated in statute as distinct from 
common law cannot be interfered with 
by the local legislature. In my judg¬ 
ment that would be giving an extraordi¬ 
nary meaning to a very simple phrase 
appearing in an enactment which is con¬ 
cerned to delimit the jurisdictions of 
local legislatures under Parliament. 

The Statute of Uses, the Statute of 
Frauds and various other statutes were 
observed in old Calcutta, other statutes 
were not. It is quite true that with 
reference to the criminal law the Courts 
endeavoured to put into practice English 
statutes and principles and English pro¬ 
cedure including of course the procedure 
and principles which safeguard the per¬ 
sonal liberty of the subject. So far as 
the Criminal Jurisdiction is concerned I 
apprehend that they 'did that in the 
case of persons accused of committing 
crimes within the limits of Calcutta 
whether they were inhabitants of 
Calcutta or whether they were inhabi¬ 
tants of the Mofussil. So late as 1842 
it was stated in the case of Maharanee 
of Lahore (4) that : 

that English law as to personal liberty does 
^evail ia Calcutta as to all its inhabitants. 
Beyond the local limits of Calcutta, the English 
law on this subject is the personal law of a class, 
VIZ., British subjects which they carry with 
them. The common law of England, which 
gives the ^ right to this writ, has been in¬ 
troduced in Calcutta ‘with the general body of 
the English law. 

Since the time when the laws enforced 
by the Courts in Calcutta were taken 
from England in the way to which I 
have referred there have been various 
arrangements for giving local laws to 
Calcutta and to other parts of India. 
There were the old Regulations which 
had to be registered by the Supreme 
Court. By 3 an d 4 Will. S. 4. 0. 85 lecis- 

(4j L1848J Taylor 428. 
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lafcive powers were given to the 


Governor-General in Council. The chief 
land'inarks in recent years have been 
the East India Councils Act of 1861 and 
and the Government of India Act of 
1919. It has to be observed that when 
the High Courts in 1861 were founded 
to be one Court for the whole province 
the introduction of such Courts was 
part of a much wider sohezne. The 
Indian Penal Code, the Code of Civil 
Procedure and the Coda of Criminal 
Procedure date from about the same 
time, and I need'only refer to the Letters 
Patents of 1862 and 1865 to show 
how these things went together. Since 
then, one by one the territories which 
formerly used to be occupied by this 
system of English laws introduced by 
practice or by consent or by the preroga¬ 
tive have been conquered by definite pro¬ 
visions made by competent legislative 
authority in India itself. A very good 
instance is the Contract Act. 

At one time the English law of con¬ 
tract was applied in India; then that 
was changed. It was directed that the 
personal law was to apply to contracts 
and to questions of succession and 
family law. That matter was dealt with 
so far as contract was concerned by the 
enactment in the Indian Contract Act of 
what may bo called a statutory common 
law. In the same way English con¬ 
veyancing statutes have been replaced 
by a general law in the Transfer of Pro¬ 
perty Act. No part of the law has been 
more thoroughly covered than the cri- 
mina law The old English law intro¬ 
duced m o Calcutta has been -super¬ 
seded by the Indian Penal Code (cf. Cl. 

30, Letters Patent. 1865). The old prin¬ 
ciples of English practice in criminal 
cases have been reduced to a Code of 
Oriminal Procedure, which now applies 

Tf • Jurisdiction of the Court. 

J i” ingenuous inhabitant of 

^aicufcfca a^ked himself t 

^ liable to be arrested 

^•^Pfisoned save by due process of law and 
after access to the Courts of the country. 

The answer I conceive would have 
made no refere me to the Magna Cbarta. 
ine answer would have been that there 

n for any such process in the 

'^odo of Criminal Procedure and many 
safe guards in the Code of Criminal Pro- 
cedure to protect against it. It does not 

atter whether one is an inhabitant of 


Calcutta or a comparatively unhappy 
inhabitant of Alipore, one’s rights in 
this matter have been reclaimed from 
the old law introduced from England 
and they are part of the great statutory 
common law of India which has now no 
special application to the city of 
Calcutta. It is to my mind therefore in 
the present case doubly wrong to main¬ 
tain that Act of 1925 in this respect 
affects Acts^ of Parliament. These are 
matters which were at one time con¬ 
trolled not by Act of Parliament but by 
the power which determined to regulate 
itself by certain Acts of Parliament. 
They have been taken under control by 
the legislature of India and from a law¬ 
yer’s point of view the rights of the sub¬ 
ject depend upon that code of law which 

common law throughout the 
whole country. Although that Code 
©□shrines the old principles it cannot be 
contended that the MagnaChaz'ta and the 
Petition of Rights have been affected by 
the Act of 1925. I do not admit it as a. 
sound proposition of present-day law that 
a citizen of Calcutta who goes to the 
Mofussil is for any purpose of the Crimi¬ 
nal law in adfflferenl position, if he be 
an Indian, from any other Indian whom 
he meets. In my judgment the conten¬ 
tion that the Magna Charta and the other 
statutes to which reference has been 
made entitle this Court to hold the Act 

of 1925 to be ultra vires is a contention 

which fails. 

I propose next to consider whether 
the various enactments of the Indian 
legislature leading up to the Code of 
Criminal Procedure, in its present form 
have m providing a form of procedure 
applicable to a case of this class abo¬ 
lished expressly or impliedly any ric^ht 
there would have been in the Supreme 
Court to grant the high prerogative writ 
ot habeas corpus. Now that question 
was adverted to in 1911 in the case of 
Hudolph Stallman (5) and it was ad¬ 
verted to in terms which were intended 
to cast grave doubt upon the authority 
of the Indian legislature to make any 
provision which would take away the old 

writ of habeas corpus. One of the learned 
Judges said that : 

shoni’fl K question arose for consideration we 

in tho ©xamine the principles recognised 

^Hjhe'Casgs_oj^^erg^ kaharanee of 

lr\ ^ L. J. 373. 

(6) [1670] 6 B. L. R. 392. 
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Lahore (4) and Surendra Nath Banerjee v. 
Chief Justice and Judges of the High Court of 
Bengal (7). 

So far as I can find for many years 
past this question instead of being 
dealt with and determined has been left 
on the basis that it was extremely doubt¬ 
ful whether the Indian legislature can 
be supposed to have had the power of 
prohibiting even for certain purposes 
recourse to the old writ of habeas cor¬ 
pus. [Ss, 106 and 131 (3) of the Govern¬ 
ment of India Act would seem to have 
removed the doubt in the case of 
statute passed by the Indian legislature 
after 1919]. 

It does not seem to me to be possible 
to conduct public busiuess in an atmos¬ 
phere of doubt maintained after this 
manner upon such a point and as we 
have to pronounce upon the question 
whether there is in this case a right of 
appeal, I think we are called upon to 
decide the question. The Indian High 
Courts Act of 1861 (24 and 25 Vic., chapter 
104) by its 9th clause gave power to Her 
Majesty to set up High Courts which 
should have such jurisdiction, power and 
authority as Her Majesty may, by such 
Batters Patent, grant and direct 

subject, however, to such directions and limita¬ 
tions as to the exercise of Original Civil and 
Criminal Jurisdiction beyond the limits of the 
Presidency Towns as may be prescribed thereby ; 
and, save as by such Letters Patent may be 
otherwise directed and subject to and without 
prejudice to the legislative powers in relation to 
the matters aforesaid of the Governor-General of 
India in Council the High Court to be establi* 
shed in each Presidency shall have and exercise 
all jurisdiction and every power and authority 
Whosoever in any manner vested in any of the 
Courts in the same Presidency abolished under 
this Act at time of the abolition of such last 
mentioned Courts. 

That was S. 9 of the Act and it plainly 
authorised Her Majesty under the Letters 
Patent to put qualifications to the extent 
to which the powers of the old Courts 
should come down to the High Courts 
and it likewise made this very matter 
subject to the legislative powers of the 
Governor-General in Council. The 
Letters Patent of 1865 were issued under 
additional powers conferred by 28 Vic., 
C. 15 {c/. S. 6 thereof) and carried out 
these directions. Both by Cl. 44 and by 
other clauses (see 01. 38 in particular) it 
was expressly provided that the provi¬ 
sions of the Letters Patent were to be 

U883] 10 Oal. 1(»=X0 I. A. 171=4 Sar. 

474 {P, 0.)« 


subject to the legislative powers of tho 
Governor-General in Council, 

The matter which has given rise to 
difiiculty is apparently this that in the 
East India -Councils Act of the same 
year there was a provision in S. 22 that 
the Governor-General in Council shall 
not have the power of making any laws 
or Regulations which shall repeal or in 
any way affect “any provisions of any Act 
passed in this preasent Session of Parlia¬ 
ment, etc. This provision gave rise to 
discussion in two cases : Queen v. Meares 
(8) and Emperess v. Burah (9). An exam- 
inition of these decisions and of the 
statutes and Letters Patents convinces 
me that the doubts thrown upon the 
power of the Indian legislature prior to 
the Government of India Act to make 
enactments which should modify the exer¬ 
cise by the High Court of the powers 
previously possessed by the Supremo 
Court are unfounded. I see no reason 
whatever for holding that the old writs or 
forms of procedure were put beyond the 
reach of the Indian legislature. 

I proceed, therefore, to enquire whether 
according to the law in India as it now 
stands there is or is not power in the High 
Court to grant the writ of habeas corpus 
at common law independently of S. 491 
of the Criminal procedure Code. Now in 
1870 in the case of Ameer Khan (6) Mr, 
Justice Norman held that the High Court 
could issue the writ of habeas corpus 
outside the Original Jurisdiction to the 
Superintendent of the Jail at Alipore. 
In 1B72 the Code of Criminal Procedure 
(Act 10 of 1872) was enacted which gave 
the right to European British subjects 
detained in custody whether within the 
limits of the High Court’s Original 
Jurisdiction or outside those limits to 
apply for an order directing the prison 
detaining him to bring him betor© tbe 
High Court ; in other words, for an order 
under S. 81 in the nature of habeas 

corpus, S. 82 provided that , 

neither the High Courts nor any Judge of 
such High Courts shall issue any writ of habeas 
corpus matnprtse de hotnine replegiando, nor 
any other writ of the like nature beyond the 
Presidency Towns. 

This prohibition cannot, in my opi¬ 
nion, be confined to the case of European 
British subjects, nor has this been con¬ 
tended before us. In 1875 the High 
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Courts Orimiual Procedure Act (Act 10 of 
1875) in S. 148 set out various purposes 
for which an order in the nature of 
habeas corpus might be made and it gave 
power to the High Courts to make such 
orders in the case of persons within the 
limits of their Original Jurisdiction. It 
went on to say that 

“neither the High Court Dor any Judge there* 
o| shall hereafter issue any writ of habeas 
corpus ioT any of the above purposes* 

Certain particular matters were excep¬ 
ted, it being stated that nothing in this 
section applies to a person detained un¬ 
der Bengal Regulation 3 of 1818 and 
certain other Regulations. But it is 
quite clear that for the purposes pro¬ 
vided for by S. 148, the intention was 
that relief should be granted under the 
section and recourse should not be had to 
the old prerogative writs. Rules were 
made by this Court under S. 148 of the 
Act (cf. Belohamber’s Rules and Orders, 
Ed. 1880, p. 253). The subsequent 
history of the matter is shortly this that 
when the Code of Criminal Procedure 
was amended in 1882 the Acts of 1872 
and 1875 were comprised in Sch. 1 as 
enactments repealed by S. 2 “ but not so 
as to restore any jurisdiction or form of 
procedure nob existing or followed " on 
the 1st January 1883 (Act 10 of 1882). 
The matter remained very much in the 
same position until 1923, when a right 
was given to everybody within the 
Appellate Jurisdiction of this Court to 
make an application under S. 491 of the 
present Criminal Procedure Code. 

The question whieh arises is whether 
for any of the purposes mentioned in 
what is now S. 491, it is open to an ap¬ 
plicant still to say that he will make his 
application, independently of that sec¬ 
tion altogether, for the prerogative writ 
of habeas corpus on the civil side of the 
High Court. I observe that it has been 
stated in certain cases that if there is 
to be any question of the abolition of 
this right then the legislature must say 
so in the most specific terms. Whether 
that be a correct view in a matter of 
procedure of this kind, need not be dis¬ 
cussed, for the legislature has used the 
most specific terms ; and it is plain that 
the Indian Legislature never inten¬ 
ded that the Courts in giving relief of 
this character should for any of the 
Ptirposes mentioned in S, 491 be at liberty 
CO act under it or under the old procedure. 
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There may or may not be purposes for . 
which habeas corpus is available and 
which are not within S. 491. For any 
purposes which are not within S. 148 of 
Act 10 of 1875 the old writ may survive 
within the limits of the Original Juris- 
diction. After all the writ of habeas 
corpus had several forms and different 
uses. But there is no question of appli¬ 
cants having a choice as to whether to 
be governed by the Indian statute or 
whether to have recourse to such right 
as an historical enquiry of some difficulty 
might disclose as having been the law of 
the Supreme Court at a former time. 
The policy of S. 148 of Act 10 of 1875 is 
exactly the same as that of S. 50 of the 
Specific Relief Act with regard to 
mandamus. It has to be remembered 
that one of the reasons that led to the 
abolition of the Supreme Court was the 
fact that the various jurisdictions of the 
Supreme Court were wrapped in a good 
deal of confusion. Indeed it was stated 
on very high authority that for one 
reason or another, 

the Supreme Courts have come to stand at 
last in circumstances in ^hicb it is a very hard 
matter to say what are thier rights, their duties 
or their use. 

That was the language of Sir Charles 
Grey and Sir Edward Ryan, distin¬ 
guished Judges of the Court (Heckle's 
Rules and Orders—Preface). 

In my judgment the right to the kind 
of relief sought in this case would have 
been solely under the Criminal Procedure 
Code. This would have been an exercise 
of Criminal Jurisdiction and no appeal 
would lie under Cl. 15 of the Letters 
Patent. But the Bengal Criminal Law 
Amendment (Supplementary) Act of 
1925 an Act of the Indian legislature”-" 
expressly provided that the powers con¬ 
ferred by S. 491 of the Code should not 
be exercised in respect of any person 
arrested or detained in custody under 
the Local Act. The Local Act is an Act 
which was intended bo supplement the 
ordinary criminal law in Bengal and the 
question whether or not a particular 
person is legally detained under it has 
^ be dealt with, if at all, under the 
Code of Criminal Procedure, I do not 
think therefore that the principles acted 

and O' Sullivan (lO) govern 
the application of Cl. 15 of the Letters 
Patent to this case. The applicant has 

(10) [1921] 2 A. C. 670. ^ 


Girindra Nath v. Bibendra Nath (Rankin, C. J.) 


1B27 Govt, of Assam v. Kautila Chutia (Cuming, J.) Calcutta 505 


done all he oan to claim that he is en¬ 
titled to 'a remedy on the civil side of 
the Court and apart from its Criminal 
Jurisdiction. If we limit him to that 
be would have a right of appeal at the 
expense of all chance of success. 

I ought here to add that Act 10 of 
1872 and Act 10 of 1875 do not seem to 
have been brought to the notice of the 
Judges who book part in deciding In re 
R. Nataraja Iyer (11). Re Kochunni 
Elaya Nair (12), In re B. P. Govindan 
Hair (13) or the case of Mahomedalli v. 
Ismailji (14). 

It can serve no useful purpose now to 
discuss the correctness of Mr. Justice 
Norman's decision in the case of Ameer 
Khan (6) that habeas corpus could issue 
to the Mofussil, but in so far as he 
proceeded upon the 4th clause of the 
Charter of 1774 the opinion of Sundara 
Ayyar, J., in In re R. Nataraja Iyer (11) 

that he misconstrued that clause coin- 

% 

cides with the views of Sir Lawrence 
Jenkins, C. J., and Stephen, J., in 
Governor of Bengal v. Motilal Ghosh (15). 

With regard to the question whether 
the Respondent has been shown to have 
such custody or control of the appellant 
as would entitle this Court to direct a 
writ of habeas corpus, I am of opinion 
that this matter lies very close to the 
border-line. After examining the posi¬ 
tion which is disclosed by the affidavits 
I am not, however, satisfied that this 
particular respondent is shown to have 
each custody or control of the applicant 
as would entitle the applicant to get a 
direction to the respondent that he 
should produce him before the Court. 
On that point I think the decision of 
the learned Judge must be upheld. This 
appeal must be dismissed. 

Majumdar, J. —I agree. 

Appeal dismissed. 


<11) [19121 36 Mad. 72=23 M. L. J, 393=1€ 
I. 0. 765=(1912) M. W. N. 1012. 

(12) A. I. B. 1922 Mad. 215=45 Mad. 14. 
il8) A. I. R. 1922 Mad. 499=45 Mad. 925 
^ (F.B.). 
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Coming, Graham and Buckland. JJ. '/ 

j 

Government of Assam —Appellant. 

V. 

Kantila Chutia — Accused ^Respon¬ 
dent. 

Criminal Government Appeal No. 7 of 
1926, Decided on 16th March 1927, from 
an order of the Snb-Divl. Mag., Golaghat, 
D/- 4th May 1926. 

{a) Fenal Code, S. 354— Catching a woman 
whsle sleeping by neek — Offence unde-f S. 354 Is 
not committed (Cuming, J., Graham, J., contra). 

Cuming, J . Every assault ou a woman or 
every use of crimtaal force to a woman does not 
necessarily fall under S. 354, Indiaa'Peual Code, 
namely, an assault or use of criminal force to a 
woman with intent to outrage her modesty. 

[P 508 C 1] 

Graham, J. —Catchiog a woman by neck while 
she is sleeping is an act which clearly comes 
within the purview of S. 354, since the accused 
may fairly be presumed to have known that his 
act was likely to outrage the woman’s modesty 

507 C 1 & 2] 

(6) Criminal P. C., S. 360—Accwse<i sent 
on trial for offences under Ss. 457 and 354— 
Evidence disbelieved and commission of offence 
under S. 354 not suspected — Trial of accused 
only under S. 457 summarily is not illegal. 

A complaint was lodged of an offence as one 
under S. 450, Indian Penal Code. An investiga¬ 
tion was held and the police sent the accused up 
for trial upon charges under Ss. 457 and 354, 
Indian Penal Code, While recording the evi¬ 
dence the Magistrate disbelieved the whole story, 
tried the accused summarily under S. 457 and 
acquitted him, [P 507 0 1] 

Held : that though it would have been prefer¬ 
able had the Magistrate proceeded regularly 
and tried the accused upon the two charges 
upon which he was sent up for trial, yet it can¬ 
not be said that «the course followed by the 
Magistrate is one which requires that as a 
matter of course the case should be retried or 
that by reason of that course there has been a 
miscarriage of justice requiring that, the High 
Court should interfere. [P 509 C 1] 

Khundkai —for the Crown. 

Satindra Nath Mookerji —for Accu¬ 
sed. 

(The differing Judgments of Cuming 
and Graham, JJ., were as follows) : 

Cuming, J.— This is an appeal by the 
Government of Assam in the case of one 
Kantila Chutia who was tried by the 
Sub-Divisional Magistrate of Golaghat 
on a charge of lurking bouse trespass by 
night and acquitted. 

The ground on which we have been 
asked to interfere with the order of ac¬ 
quittal is that in the case against the 
accused he was not only charged under 


506 Calcutta Govt, of Assam v. Kantila CaoTiA (Graham, J.) 1927: 


S. 457, but there was also a charge under 
S. 354 Indian Penal Code, of outraging 
the modesty of a woman. The learned 
pejuty Legal Bemembrancer, on behalf 
of thb Government of Assam, contends 
that a c'tJirge under S. 354, Indian Penal 
Code, is no'c triable summarily, and as 
there was a CE.{|,rge under S. 354, Indian 
Penal Code, the learned Magistrate was 
not justified in trying the case only 
under the charge under S. 457, Indian 
Penal Code, in a summary way. 

The facts would appear to be these : 
On the 4th of April 1926 one Tileswar 
Mohanto came to the police-station and 
reported to the following effect. That 
last night while he was away from house, 
his wife was sleeping with her children 
and a lamp was burning in the room. At 
about^ 10 p.m. in the night Kantiia 
Chutia, the person accused, entered the 
room by opening the door. His wife on 
seeing the accused asked why he had 
entered the room. On this he put out 
the lamp. Thereupon his wife cried out, 
but the accused caught her by the neck. 
Apparently on hearing the woman’s cry 
people came and the man ran away. The 
case was entered in the station diary 
as one of house-breaking by night 
under S. 456, Indian Penal Code. 
S. 354, Indian Penal Code, did not 
appear in this first information report 
and quite naturally too, because it is 
clear from the statement made to the 
police that there was no suggestion that 
the woman s modesty had been outraged. 
The police, however, made an investiga¬ 
tion and sent up charges ynder Ss. 457 
and 354, Indian Penal Code. The Magis¬ 
trate apparently not putting very much 
reliance on the charge under S. 354, 
Indian Penal Code, tried the case, as I 
have stated above under S. 457. Indian 
ienal Code* As far as I oan see there 
was no charge made by the complainant 
that the modesty of bis wife had been 
outraged. I may point out here that 
every assault on a woman or every use of 
criminal force to a woman does not ne¬ 
cessarily fall under S. 354, Indian Penal 
Oode, namely, an assualt or use of crimi¬ 
nal force to a woman with intent to out¬ 
rage her modesty. After all the woman 
herself was the best person to state whe¬ 
ther her modesty had or had not been 
outraged by the fact that the accused 
had put his hand on her neck. There 

was no suggestion in the first informa¬ 


tion that bar modesty had been so out¬ 
raged. Neither in her evidence which 
she gave when the case of house-breaking 
was tried did she suggest that her mo¬ 
desty had been outraged. In order t^ 
constitute an offence under S. 354, Indian 
Penal Code, it is necessary that the as¬ 
sault or use of criminal force to a woman 
must be used with intent to outrage or 
knowing it to be likely that he would 
thereby outrage her modesty. There is* 
nothing in the statement made to thn 
police to show that this assualt on tho 
woman was made with the intention o£ 
outraging her modesty. It was, appar¬ 
ently, as far as I can see from the cir¬ 
cumstances of the case, made because the 
accused, if he bad entered the hut, desi¬ 
red to prevent the woman from crying 
out and so to prevent the discovery of his- 
presence to the neighbours. 

In this view of the circumstances th® 
learned Magistrate was quite right in 
thinking that there was no charge of out¬ 
raging the modesty of the woman, and 
be therefore quite rightly did not try 
the accused under that charge whicl> 
apparently had only been evolved during 
the course of the- police investigation, 
but has tried the case on the charge as 
it was originally made by the complain¬ 
ant where, as I have pointed out, thero 
was no suggestion that the modesty of 
the woman had been outraged. As I 
have already stated the best person who 
can say whether ths modesty of the wo¬ 
man has been outraged or not is the wo¬ 
man herself and she does not suggest it 
has been. The learned Magistrate bad, 
therefore, jurisdiction to try the case 
under S. 457, Indian Penal Code, and ifr 
was triable in a summary form. 

I would therefore reject this appeal 
against the order of acquittal. As, how¬ 
ever, my learned brother holds a differ¬ 
ent opinion under S. 429, Criminal P. 0., 
case will be laid before the learned 
Chief Justice with a view that it may 
be heard by a third Judge. 

Graham, J. —This is an appeal by tha 
Government of Assam against an order of 
the Sub-Divisional Magistrate of Gola- 
ghat, dated the 4th May last, acquitting' 
one Kantiia Ohutia, on a charge under 
S. 456 of the Indian Penal Code. ' 

As I have the misfortune to disagrfl^ 
with my learned brother, who is of opinr 
nion that the appeal should be dismissed^ 

I will state my reasons for bomiiig to » 
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contrary conclusion. Tba facts of the 
case appear to be shortly as follows : 

On the 4th April last one Tileswar 
Hobanto lodged an information at the 
Golagbat police'Station alleging that on 
the previous night at about 10 p. m. 
while he was at the house of a neigh* 
hour, the accused Kantila Ghutia entered 
the room where his (complainant's) wife 
was sleeping and caught hold of her by 
the neck, and that heaving his wife's 
screams he hastened thither accompanied 
by others, but that the accused had in 
the meanwhile decamped. His wife 
then produced an ear ornament, which 
she said she had snatched from the ac¬ 
cused when ho seized her by the neck. 

The case was investigated by the 
police and in due course the accused was 
sent up for trial under Ss. 457 and 354 
of the Indian Penal Code. Of these the 
former offence is triable by the summary 
procedure, while the offence under S. 354 
is not so triable. The Magistrate, how¬ 
ever, ignoring the charge under S. 354 
proceeded to try the accused for an 
offence under S. 456, Indian Penal Code, 
and in due course found him nob guily 
and acquitted him. 

Mr. Khundkar, on behalf of the Grown, 
has contended that in view of the fact 
that the case against the accused was 
from the begining under both sections 
and as the police submitted a charge- 
sheet in respect of both offences, viz., 
Ss. 457 and 354 of the Indian Penal Code, 
the Magistrate acted illegally and with¬ 
out jurisdiction in trying the case sum¬ 
marily, that the evidence was somewhat 
perfunctorily recorded, and that this may 
have led to a failure of justice. 

On behalf of the Opposite Party on 
the other hand it has been urged that no 
offence was ever disclosed under S. 354, 
that the Magistrate was entitled to 
decide what charge he would proceed 
with, and that we ought not bo intenfere 
unless it has been shown that there has 
been a failure of justice. 

In my opinion the procedure adopted 
in this case cannot be supported. The 
facts stated in the first information made 
out a prima facie case under both Ss. 457 
and 354 of the Indian Penal Code, the 
allegation being that the accused had at 
about 10 p, m. entered the room where 
the complainant’s wife was sleeping and 
had seized her by the neck. That is an 
•ot which I think clearly comes within 
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the purview of S. 354, since the accused! 
may fairly be presumed to have known 
that his act was likely to outrage the 
woman s modesty. Indeed I am of 
opinion that the offence under this sec¬ 
tion would be committed even if the 
primary object of the accused in entering 
the room was theft or robbery. 

It is true that in the first information 
S. 456 of the Indian Penal Code only was 
mentioned, and no reference was made 
to S. 354, but too much importance 
should not, I think, be attached to this, 
as these particulars are not always very 
carefully given, and the ofificer who re¬ 
cords the information may be doubtful as 
to the offence which has been committed. 
In any view of the facts it is clear that 
S. 456 was not appropriate, since whe¬ 
ther the intention was to commit theft, 
or rape, or adultery, there would be an 
offence under S. 457. 

As a result of the police investigation 
a charge-sheet was submitted, stating 
that the offences under Ss. 457, 354 of tlj® 
Indian Penal God© bad been well-esta¬ 
blished. That being so, the Magi^irate was 
not justified, in my opinion, in ignoring 
the charge under S. 354, and proceeding 
to try the accused summarily upon the 
charge under S. 457 [see Ratnanund 
Mahton v. Koylash Mahaton (1)]. There 
were no materials before him at that 
stage upon which he could hold that the 
charge under S. 354 was false, nor did he 
record any such opinion. By adopting 
the course which he did, the learned 
Magistrate at the outset rejected a ma¬ 
terial portion of the story. 

Further it cannot be gainsaid that the- 
evidence has been recorded in a very 
summary fashion, and I am inclined to 
think that this oaay have brought about 
a failure of justice. 

For the reasons stated I am constrained 
with all respect for my learned brother's 
opinion to differ from him and to hold 
that the appeal should be allowed, the 
order of acquittal set aside, and that the 
case should be directed to be retried ac¬ 
cording to law by a Magistrate other 
than the Magistrate whose order forms 
the subject-matter of this appeal. 

(On a difference of opinion Buck- 
land, J., as the third Judge delivered 
the following :) 

(l) ~.leSSjTl Cal. 236. -- 
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Judgment. 


Buckland, J. —On the 4fch April 1926, 
the complainant reported at the police- 
station that in his absence from home, at 
10 o’clock at night, Kantila Ghutia, whom 
ior convenience I will call the accused, 
though he has been acquitted, entered 
his house where his wife was sleeping 
with her children. His wife called out 
asking why he had entered the room. 
The accused extinguished the lamp which 
was alight, whereupon the complaint’s 
wife called out, but the accused caught 
her by the neck. Other people came up 
and the accused ran away. 

In the first instance the case was en* 
tered in the diary as one under S. 456, 
Indian Penal Code. An investigation 
was held and the police sent -the accused 
up for trial upon charges under Ss. 457 
and 354, Indian Penal Code. It is nob 
suggested that the charge under S. 457 
was substituted for the charge under 
S. 456 on account of the alleged offence 
ihavged under S. 354. The offences with 
whJcu the accused was charged therefore 
were those of house-breaking by night in 
order to commit an offence punishable 
with imprisonment and assaulting a wo¬ 
man with intent to outrage her modesty. 
The former charge is triable summarily 
under S. 360 (1) (i) of the Code of Cri¬ 
minal Procedure. That under S. 354 is 
not so triable. The Magistrate tried the 
case summarily, and in doing sb ignored 
the charge under S. 354. This is the 
giavamen of the complaint, for, as the 
accused was acquitted, the Government 
of Assam has appealed against the ac¬ 
quittal, As my learned brothers consti¬ 
tuting the Bench which have heard the 
appeal have differed as to the order to be 
made, the case has been referred to me 
under S. 429 of the Code of Criminal 
Procedure. 

The arguments which have been ad¬ 
dressed to me by the learned Deputy 
Degal Remembrancer who appears on be¬ 
half of the Government of Assam are 
based upon the irregularity which be 
submits has taken place in the trial and 
on the facts. He has invoked the prin- 
fiple that a Magistrate cannot by ignor¬ 
ing a charge which he has no jurisdiction 
->0 tr • :/ive himself jurisdiction to try an 
Accused person upon another charge. But 

llllr There is no 

question of the jurisdiction of the Magis¬ 


trate to try the accused for either of the 
offences, and different considerations 
arise. 

The learned Deputy Legal Remem¬ 
brancer has argued that the Magistrate 
approached the case with bias by reason 
of which he ignored the charge under 
S. 354. For that observation I see no 
grounds, the less so when the next con¬ 
tention is considered. That is that when 
the evidence of Jayanti, the wife of the 
complainant, had been recorded, the 
Magistrate should on her evidence at 
once have stopped the summary trial and 
tried the case regularly. That he could 
no doubt have done had he deemed it the 
correct course to adopt, but in that he 
would be influenced by the view he took 
of the evidence. This briogs me to the 
argument based upon the facts. 

It is obvious that if any offence under 
S. 354, Indian Penal Code, had been com¬ 
mitted, an offence under S. 456 or 457, 
for this purpose it is immaterial, must 
have been first committed. The one 
could not happen without the other. The 
Magistrate was trying a case under 

S. 457. Unless he believed the. 

evidence upon the charge there was no 
possibility of his believing the evidence 
upon a charge under S. 354, Indian Penal 
Code. The Magistrate has clearly dis¬ 
believed the whole story. That ‘he was 
entitled to do, and I am not prepared to 
say that a Magistrate who has seen the 
witnesses and heard them give their evi¬ 
dence is necessarily wrong because accep¬ 
tance of the evidence of a lesser number 
of witnesses called for the defence in¬ 
volves disbelief of the evidence of a larger 
number of witnesses called on behalf of 
the prosecution. Had the Magistrate 
believed the evidence of the witnesses 
for the prosecution, in particular Jayanti, 
it may be that he would have adopted 
the course which it has been argued he 

should have followed even in the circum¬ 
stances. 

It has bean argued that had the Magis¬ 
trate, irrespective of the view which he 
took of the evidence, adopted that course, 
there would have been a fuller record and 
the materials before the Court would 
have been more ample. This is not an 
argument which commends ibrelf to me 
because it ignores the view which the 
Magistrate took of the evidence, and 
there is no reason to suppose that he 
would have taken any different view of 
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fcbe evidence given on the charge under 
S. 457 had he so proceeded. 

I agree that ife would have been prefer* 
able had the Magistrate proceeded regu¬ 
larly and tried the accused upon the two 
charges upon which he was sent up for 
trial. The result might have been in no 
way different, and indeed, if I have for¬ 
med a correct appreciation of what influ¬ 
enced the mind of the Magistrate in ac* 
quitting the accused, it would not have 
been different, but that does afford an ex¬ 
cuse for the Magistrate not having pro¬ 
ceeded in the first instance in a manner 
moro strictly correct. 

Having regard to the whole case I am 
not prepared to say that the accused 
should have been convicted of the charge 
under S. 457. Nor am I of the opinion 
that the course followed by the Magis¬ 
trate is one which requires that as a 
matter of course the case should be re¬ 
tried or that by reason of that course 
there has been a miscarriage of justice 
requiring that this Court should inter¬ 
fere. 

In the view which I have expressed no 
question need be considered whether the 
facts disclose an offence under S. 354, 
Indian Penal Code, and I express no opin¬ 
ion upon the point. 

The appeal will be dismissed. 

The accused will be discharged from 
his bail-bond. 

D.D. Appeal dismissed. 
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SUHRAWABDY AKD CaMMIADE, JJ. 

Krishen Doyal Jalan —Accused—Peti¬ 
tioner. 

V. 

Corporation of Calcutta — Opposite 
Party. 

Criminal Reference No. 1181 of 1926, 
Decided on 2l8t January 1927, from an 
order of the Fresy. and Muncipal Mag., 
Calcutta. 

(a) CalcuUa Municipal Act, 8. 333 —Party to 
proceeding under, is not exempted from ad’ 
ministration of oath under Criminal P. C., 
8. 842. 

A party to a proceeding under 8.363 of the 
Calcutta Municipal Act relating to demolition 
oi an nnanthoiised etruotare is not an accused 
person and as such is not exempted from ad> 
ministration of oath under 8. 342 of the Cri¬ 
minal P. 0.; A. I. R. 1925 Cal, 1251, Bxpl, 

[P 511. 0 1] 
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(6) Calcutta Municipal Act—Proceedijigs by 
Municipal Magistrate are not criminal. 

The Act has invested Municipal Magistrates 
with power to deal with cortaiu proceedings 
uuder the Act which are uot criiniaal proceed¬ 
ings. One of such powers is to order demolition 
of unauthorised structures. [P 511, 0 1] 

(c) Calcutta Municit^al Act, S. dQ'S—Punish’ 
ment. 

The demolition of unlawfully erected work 
is not a punishment within tba meaning of 
8 . 363 : 8C.W. N. 142. Poll. [P 511. C 2J 

(d) Calcutta Municipal Act, S. 483— Offence. 

So long as there is no disobedience by a party 
to the order of demolition of an unauthorised 
structure passed by the Magistrate, he commite 
no offence. [p 510, C 2} 

Sures Chandra Taluqdar and Mohen- 
dra Kumar Ghose —for Petitioner. 

K. N. Chaudhuri, Baranoshibasi Mu- 
Icerji and Bhudhar Baldai —for Opposite 
Party. 

Judgment.—In this matter the peti¬ 
tioner has been ordered by the Municipal 
Magistrate to demolish certain sheds in 
a house abutting on the Central Avenue, 
The present Buie has been obtained by 
him on the ground that the Magistrate 
was wrong in administering oath to the 
petitioner, examining him as a witness 
and subjecting him to cross-examination. 
Before proceeding further with regard 
to the merits of the question raised by 
the ground on which the Rule was issued, 
it is necessary to observe that there is 
nothing in the record to show that the 
Magistrate put the petitioner into the 
box and forced him to take oath and 
subjected him to cross-examination. 
Prom the judgment passed by the Magis¬ 
trate in this case it may be presumed 
that the petitioner himself went to the 
box to support his case, namely, that the 
projections were of long standing. In 
one part of his judgment the Magistrate 
says*: 

The defendant gave evidence but did not say 
anything about this sbed or the verandah 
though the defence witness Puran hlall spoke 
in his evidence that he has been seeing the 
verandah for the last 5 or 7 years. 

There is no sense in supposing that 
the Magistrate put the witness into the 
box, for evidently his evidence could not 
have helped the prosecution. In the 
petition before us it is not distinctly 
stated that it was under the order of the 
Magistrate that the petitioner took oath. 
The only allegation made therein is that 
the petitioner was examined on oath and 
was submitted to cross-examination by 
the opposite party. We have no doubt 
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that the petitioner offered himself as a 
witness in the case to support his version 
of the story and having thus offered 
himself as a witness it is not fair for 
him to come to this Court and say that 
the Magistrate was wrong in administer¬ 
ing oath to him. 

We will now deal with the important 
xiuestion raised in this case, namely, that 
the administration of oath to the peti¬ 
tioner was such an illegal procedure as 
to vitiate the proceeding before the 
Municipal Magistrate. The bar to the 
administration of oath to an accused 
person is contained in S. 342, Criminal 
P. C. This brings us to the consideration 
of the first question that arises, namely, 
whether the Criminal P. C. applies to 
the present proceedings before the Muni¬ 
cipal Magistrate. In 8. 1 of the Code, 
it is said that it shall not affect any 
special or local law now in force or any 
special jurisdiction or power conferred 
by any other law for the time being in 
force. S. 5 (2) provides : 

All ofieaces under any other law shall be 
investigated and, etc. 


This again brings us to the considera* 
tion of another question, namely, whe¬ 
ther the act which the petitioner is said 
to have done, namely, the erection of 
unauthorised sheds is an offence within 
the meaning of the Criminal P. C. In 
several cases it has been held that the 
Criminal P. 0. is applicable to prosecu¬ 
tion under the Calcutta Municipal Act, 
See the cases of Sisiv Kuviclt J^dittQv 
V. Corporation of Calcutta (1), Umesh 
Chandra Mitter v. Corporation of Cal¬ 
cutta (2) and Sew Prosad Poddar v. Cor¬ 
poration of Calcutta {Z). The point was 
not argued in those cases; and moreover 
the Coui’t was considering the proceed¬ 
ing in which the petitioners had been 
fined under the penal provisions of the 
Calcutta Municipal Act. We are not 
disposed to hold that the proceeding 
held by the Magistrate in which the 
question was whether the sheds in ques¬ 
tion were new and so liable to be 
demolished is governed by the provisions 
of the Criminal P. C., which would 
attract the application of several sections 
^ 9°^® relating to prooedure which 

on the face of them are inapplicable to 
pr oceeding s such as the present. 

lo! 1-Gtl. 786=33 Cal. 631^ 

Moi- ?• ^^26 C.U. 614. 

(3) [1904] 9 0. \Y. N. 18. 


The question that pertinently arises 
in this case is whether the petitioner can 
be said to have committed an “offence” ; 
in ocher words, whether the petitioner 
is an “accused” person within the mean¬ 
ing of the Criminal P. C. S. 363 under 
which the present order is passed by 
the Municipal Magistrate provides that 
if the Corporation are satisfied that the 
erection of any building has been com¬ 
menced without obtaining the written 
permission of the Corporation, they may 
after giving the owner of such building 
an opportunity of being heard, apply to 
a Magistrate, and such Magistrate may, 
make an order directing that such erec¬ 
tion be demolished by the owner thereof. 
If this order by the Magistrate is not 
carried out, under S, 488 the person ,on 
whom it is passed renders himself liable 
to punishment for an “offence,” which 
word appears for the first time in the 
penal clause of S. 438 and to a fine, the 
amount of which is prescribed in the 
section. Under 8. 536 of the Act the 
Magistrate may order him to pay a tine 
as well as require him to demolish the 
work, thus making a distinction between 
a punishable offence aod an executive 
order. 


In our opinion so long as there is no 
disobedience by a party to the order of 
demolition passed by the Magistrate, 
he commits no offence, i. e., when he 
disobeys that order, he then can be said 
to have committed an offence and renders 
himself liable to punishment under 
S. 488 of the Act, It is further to be 
observed that proceedings under S. 363 
are started not upon complaint but upon 
an application made to the Magistrate, 
whereas in proceedings for rendering a 
person liable to punishment for an 
offence under the Act. complaint has to 
be made before a Magistrate within the 
period prescribed by the Act. It has 
now been held in the Full Bench case 
of Narendra Chandra Rudra Pal v. 
Sabarali Bhuiya (4) that a party to a 
proceeding under 8. 145, Criminal P. 0., 
IS not an accused person. In the same 

^ proceeding under 
0.133, Criminal P. 0., is also not an 

pei’3on though under the section 
the Magistrate has power to order the 
abolition or removal of the obstruction. 
iHirananda Ojha y. Emperor (5)]. 8.340, 

Itl ^23=52 Cal. 721 (F.BjT 

(5) [1905] 9 C. W. N. 983=2 0. L. J, 149. 
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•Oriminal P. 0., also lends countenance 
■to the view that parties to guasi*criminal 
proceedings are not accused persons, for 
in such proceedings a party thereto may 
olfer himself as a witness. If he is taken 
to be an accused person, the Magistrate 
lias no right under S. 342 (4) to ad¬ 
minister oath to him. The position is 
eo anomalous that it cannot possibly be 
maintained. If a party to a proceeding 
under Chap. XII of the Criminal P. C., 
is not an accused person, it is hardly 
conceivable that a party to a proceeding 
under the Municipal Act relating to 
demolition of an unauthorised structure 
13 an accused person and a? such ex¬ 
empted from administration of oath. It 
has, however, been argued on the autho¬ 
rity of the case of Ham Gopal Goenka v. 
Corporation of Calcutta (6) that a Muni¬ 
cipal Magistrate in Calcutta is a Presi¬ 
dency Magistrate and so the Criminal 
P. 0., will apply to proceedings before 
him in all its details. The case referred 
to does not lay down any such proposi¬ 
tion. The learned Chief Justice has 
•made some observation which is clearly 
an‘obiter and not necessary for the deci¬ 
sion of that case, namely, that the 
Municipal Magistrate being a Presidency 
Magistrate, the High Court has jurisdic¬ 
tion under S. 439, Criminal P. C-, to 
revise his orders. The learned Chief 
Justice has farther observed that whe¬ 
ther the proceeding before the Municipal 
Magistrate is civil or criminal, the High 
Court has under both the Codes, viz., the 
Civil P. 0. and the Criminal P. C., power 
to interfere with the orders of the 
Municipal Magistrate. That case, there¬ 
fore is no authority for the broad pro- 
-position that because the Municipal 
Magistrate happens to be a Presidency 
Magistrate the Code of Oriminal Proce¬ 
dure will apply to all proceedings before 
him. Under S. 531 of the Calcutta 
Municipal Act, 1923, the Municipal 
Magistrates are appointed by the Local 
Government for the trial of offences 
■against the Act or rules made thereunder. 
The Act has also invested such Magis- 
‘ trates with power to deal with certain 
proceedings under the Act which are not 
criminal proceedings. One of such 
powers is to order demolition of nn- 
autborised structures. The case of Cor- 
^poration of Calcutta v. Keshub Chandra 

(6) A. I. B. 1925 Gal. 1251=52 Cal. 962. 
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Sen (7) is an authority for the view that 
the order of demolition passed under tbe| 
Calcutta Municipal Act is not a punish¬ 
ment for an offence- Offence has been 
defined in S. 4, Cl, (o), Criminal P. G., 
as any act or omission made punishable 
by any law for the time being in force. 
The word “punishable” has nob been 
defined in the Code, but in S. 53, 
every kind of punishment has been men¬ 
tioned of which demolition of structure 
is not one. We agree with the observa¬ 
tion made in the case of Corporation of 
Calcutta V. Keshub Ghandra Sen (7) that 
the demolition of unlawfully erected 
work is nob a punishment within the 
meaning of S. 631, Sub-S. (1) of the 
Calcutta Municipal Act (B 0. Ill of 
1899) corresponding to S. 363 of the 
present .Act. There is great force in the 
observation of the Municipal Magistrate 
in bis explanation that an order under 
S. 363 or S. 361 of the Calcutta Munici¬ 
pal Act is in the nature of a mandatory 
injunction passed by a civil Court, On 
these grounds we are of opinion that the 
proceeding before the Municipal Magis¬ 
trate was not vitiated by any illegality 
or irregularity and this Rule must be 
discharged. 

R.D. Rule discharged. 

”(?) [1902] 8 C. W. N, 142. ^ 
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Mukerji and Graham, JJ. 

Saradindu Mohan Mukerjee Btud others 
—Decree-holders—Petitioners. 


V. 

Girish Chandra Tc'vari — Judgment- 
debtor—Opposite Party. 

Civil Rule No. 914 of 1926, Decided 
on 3rd December 1926, from an order of 
the Munsif, Ranaghafc, D/- 29bh Juno 
1926, in Title Execution Case No. 1953 
of 1921. 

Civil P. C., 0. 21, R. 90Sale set a^lde —Be- 
fore (Usinissimj execution, reasonable opportu¬ 
nity shouVl be given to decree-holder for taking 
furUier steps. 

Where an executioa sale is set aside, before 
dismissing execution procesdings the Court 
should give a reasonable opportunity to the de¬ 
cree-holder to take such steps as he :Hay be 
advised In the matter. [P 512 , C 2J 
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Girija Prasanna Eoy Chotidhury, take steps—which was the interpreta* 


Ramesh Chandra Sen and Bankim 
Chandra Banerjee —for Petitioners. 

Tarakeswar Pal Choudhury —for Op¬ 
posite Party. 

Mukerji, J. —This Rule had been 
issued to show cause why an order passed 
by the Munsif of Ranaghat, dated the 
29th June 1926, and referred to in the 
petition upon which the Rule has been 
issued should not be set aside or such 
other or further orders passed as to this 
Court may seem fit and proper. It is 
not necessary to refer to the earlier pro¬ 
ceedings that l^ok place in connexion 
with the execution case out of which 
this Rule has arisen. We may begin for 
our present purposes from the 296h June 
1926, the date on which the order in 
question was passed by the learned 
Munsif. On that day the learned Mun¬ 
sif disposed of certain proceedings that 
were pending before him for setting 
aside the sale which bad taken place in 
the said execution proceedings. This 
order appears to have been passed some¬ 
time at about 4-30 in the afternoon. 
There is some controversy as to whether 
the pleader for the petitioner decree- 
holder was present in Court at that 
moment or not and it is fairly clear that 
the petitioner’s karpardaz was absent at 
the time. After setting aside the sale 
by the order to which I have already 
referred the learned Munsif proceeded 
then and there to pass an order calling 
upon the decree-holder to take steps, if 
any, at once, obviously meaning that the 
decree-holder was to ask for issue of 
fresh sale proclamation. The next 
order which appears on the order-sheet 
and bears the very same date runs in 
these words: 

The decreo-holder’s pleader Mr. S. C. Mitra 

was juformed of the above order. He did not 
. sign that order. No further step taken by the 

decree-holder. The execution case ’ie dismissed 
for default. 

As regards the question whether the 
decree* holder s pleader was informed of 
the order or not and whether he refused 
to sign the order although it was shown 
to him, I do not think we need go into 
^at matter at the present moment. 
The finding of the learned Subordinate 
Judge in the present case is that it has 
not been established that in point of fact 
the Court had personally asked the 
pleader to sign the order-sheet or to 


tion that was sought to be put upon the 
order recorded by the learned Munsif. 
It may be taken for our present purpose 
that the pleader had information of the 
order which the learned . Munsif had 
passed and that he did not sign the order- 
sheet or take any steps. The position 
then is this that the proceedings in con¬ 
nexion with the setting aside of the sale 
had terminated. Immediately after the 
passing of the order in the said pro¬ 
ceedings a further order was passed by 
the Munsif calling upon the decree- 
holder to take steps and it must be 
remembered that this last mentioned 
order could not possibly have been 
passed very much earlier than 4-30 p. m. 
and shortly thereafter finding that no 
body was present or prepared to take* 
steps on behalf of the petitioner the 
learned Munsif proceeded to dismiss the 
execution proceedings for default. Te 
say the least the haste with which the 
proceedings wore conducted by the Mun¬ 
sif on this particular occasion appear® 

to my mind to have been somewhat 
indecent. 

Be that as it may, the order dismissing 
the application for default does not, in 
my judgment, appear to have been at all 
a reasonable one. It could not be ex¬ 
pected that the decree-holder or hi® 
men should be present in Court in order 
to find out the precise moment at which 
the proceedings for setting the sale 
aside would terminate and to hear what 
further order was going to be passed byi 
the Court. I am of opinion that in dis-l 
missing the execution proceedings fori 
default in the way that he did the Mun¬ 
sif acted with such material irregu¬ 
larity as calls for our interference under 
S. 115 of the Code of Civil Procedure. 

I am accordingly of opinion that 

that order should be set aside and that 
the execution proceedings should be 
restored and a reasonable opportunity 

should be given to the decree-holder to 

take such steps as he may be advised 
in the matter. The Rule is mad® 
absolute. The petitioner is entitled to 
ni3 costs two gold mohurs. 

Graham, J.— I agree. 

Rale made absolute^ 


V 
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Mukerji and Graham, JJ. 


Jnanendra Chandra Ghose — Decree- 
holder—Pefeifcioner. 

V. 

Royman Sheikh —Applicant—Opposite 
Patrty. 

Civil Revision No. 730 of 1926, Deci¬ 
ded on 3rd January 1927, from the judg¬ 
ment of the Dist. J., Khulna, D/- 14fch 
June 1926, in Miscellaneous Appeal 
No. 179 of 1925, 

Bengal Tenancy Act, S. 170, Cl. (3)~Under- 
raiyaii interest in contravention 0 /S. 85 (2) is 
not an incumbrance and holder of such Interest 
is not entitled to make deposit. 

The expression “voidable on the sale” iu 
8. 170, Cl. (3), does not mean an interest injuri¬ 
ously afiec^d by the sale but an interest which 
subsists and which is to be .avoided after the 
sale, and refers to interests coming within the 
descriptiou of ‘‘incumbrance”, which, unless 
steps are taken to avoid them, subsist after the 
sale. [p. 513, q. 2] 

An under-raiyati interest in contravention of 
S. 86 is not such an incumbrance: A. 1. R. 
1926 Cal. 934 {F. B.) and 19 C. W. N. 412, Foil, 

[P. 513, C. 2J 

Hemendra Chandra Sen — for Peti¬ 
tioner. 

Mukerji, J.—This Rule is directed 
against an order passed by the Munsif, 
1st Court, Khulna, on the 12th Novem¬ 
ber 1925. The petitioner before us ob¬ 
tained a rent decree against the recorded 
tenant in respect of a non-transferable 
occppancy holding and in execution of 
that decree the said holding was adver¬ 
tised for sale. The Opposite Party, who 
claims to have taken an under-raiyati 
•lease in respect of the said holding from 
the said recorded tenant, applied to de¬ 
posit the decretal amount in accordance 
with the provisions of S. 170, 01. (3) of 
the Bengal Tenancy Act. The learned 
Munsif allowed the said application of 
the Opposite Party being of opinion that 
Qotwithstanding the provisions of S. 85 
of the Bengal Tenancy Act, the Opposite 
Party being in possession of the holding 
must be regarded as one having an in¬ 
terest therein which was voidable on the 
«al6 of the holding and being further of 
^ opinion that on a previous occasion the 
said Opposite Party had been allowed to 
®ake the deposit of a certain amount 
which formed the decretal amount in a 
oojiwin rent decree which had been ob¬ 
tained by the petitioner against the re- 
1927 0/65 & 66 


corded^ tenant and the said amount had 
been withdrawn by the petitioner. 

Against this order the petitioner pre¬ 
ferred an appeal to the District Judge of 
Khulna but the learned District Judge 
held that the appeal was incompetent 
and m that view of the matter rejected 
the same. Now, as regards the with¬ 
drawal of the deposit on a previous occa¬ 
sion that has been referred to above, all 
that need be said is that no facts have 
been found nor for the matter of that 

are there any to be found on the record 
which would go to raise an estoppel as 
against the present petitioner. As re¬ 
gards the question whether the Opposite 
Party has an interest in the holding void¬ 
able on the sale within the meaning of 
S. 170, 01. (3) of the Bengal Tenancy Act, 
the decision of the Full Bench of this 
Court in the case of Jkarn Mandal v. 
Khetra Mohan Bera (1) appears to me to 
leave no room for any doubt whatsoever 
on the point. It has been held in that 
case that the expression “voidable on 
the sale " does not mean an interest in¬ 
juriously affected by the sale but an in¬ 
terest which subsists and which is to be 
avoided after the sale and in the judg¬ 
ment of Mr. Justice Ghatterjea at page 
732 of the reports it is said that apart 
from the authorities on the point the 
words “ interest voidable on the sale ” 
refer to interests coming within the des¬ 
cription of “incumbrance,” which, unless 
steps are taken to avoid them, subsist 
after the sale. Now, S. 161 of the Bengal 
Tenancy Act, sub-Sec. (a) defines “in¬ 
cumbrance “ as used in Chap. XIV of the 
Act and it says that the term “ incum¬ 
brance,” used with reference to a tenancy, 
means any lien, sub-tenancy, easement or 
other right or interest created by the 
tenant on his tenure or holding or in 
limitation of his own interest therein, 
and not being a protected interest as 
defined in S. 160 of the Act. An under- 
raiyati interest then is an “incumbrance”, 
but to be so it must be such an under- 
raiyati interest as the law recognises as 
valid. 

Now, it appears from the terms of the 
lease under which the Opposite Party 
claims the under-raiyati interests that 
the expression "Putra Poutraihi Krame’" 
has been used. The lease, therefore, 
to all intents and purposes, was a 
perpetual lease. That being so, in view 
(1) A. 1. R. 1926 Cal. 934 (F, B~). 
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of the provision of sub'Sec. (2) of S. 85 of 
the Bengal Tenancy Act, it was a docu* 
ment which should not have been ad¬ 
mitted to registration and consequently 
by reason of the provisions of sub'Sec. (l) 
of that section, the sub-lease was not 
valid as against the landlord. It has 
been held in numerous cases in this Court 
of which mention need be made only of 
one, namely the case of Asictosh Singha 
^Roy V. Bonomali Sain (2), that an under* 
raiyati lease registered in contravention 
of S. 85, sub-Sec. (2) of the Bengal Ten¬ 
ancy Act is not operative against the 
superior landlord of the occupancy raiyat. 
That being so, it cannot be contended 
that the interest which the Opposite 
Party acquired in the aforesaid lease was 
one which it was necessary to avoid on 
the sale. In my opinion, therefore, the 
Opposite Party did not acquire such in¬ 
terests as would entitle him to make the 
deposit that he intended to do. The 
order passed by the learned Munsif, 
therefore, in my opinion, is without juris¬ 
diction. 

The Eule, therefore, is made absolute 
and the order against which it is directed 
is set aside. The petitioner is entitled 
to his costs in this Court which we as¬ 
sess at two gold mohurs, 

Graham, J.—I agree. 

P-D» _ Rule made ahsoliUe. 

(2) [1913] 19 0. W. N. 412=21 I. C. 104=18 
0. L. J, 252. 
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GhOTZNER and DtTVAL, JJ, 

Madari Sikdar and offers—Accused— 
Petitioners. 


V . 

Smperor—Opposite Party. 

Criminal Misc. Petition No. 124 
1926, Decided on 10th September IJ 
from the orders of the Addl. Dist. M 
Mymensingh, D/- 6th and 27th J 
1926 respectively. 

fa) Criminal P. C. {amended 1923) S. 16 

on Court to t 

copers to accused. 

^ Court to give the 

the exeSsio statements subject only 

public 

terest requires should not be disclose 

[P 515, < 


(6) Crimi7ial P. C. {amended 1923), S. 162— 
Accused is entitled to request for copies only 
after witness Is called and cross-examined. 

The accused is entitled to be furnished with 
copies of statements of witnesses only after the 
witness has been called for the prosecution and 
the cross-examination has laid the foundation 
for the suggestion that the evidence given by 
the witness in Court is contradicted by his 
statement recorded under S* 161 and not before 
the commencement of the preliminary enquiry. 

, . [P 515, 0 IJ 

(c) Evidence Act, S, 145— Object is to give 
witness a chance of explaining his statement. 

The object of the provision in S. 145 is to 
give the witness the chance of explaining or 
reconciling his statements before the contra¬ 
diction can be used as evidence. [P 515, 0 1] 

Radkika Ranjan Guha — for Peti¬ 
tioners. 


Judgment.— This Rule raises the 
important question as to the stage at 
which an accused person is entitled to 
be furnished with a copy of the state¬ 
ments of the prosecution witnesses re¬ 
corded by a Police Officer under the 
provisions of S. 161 of the Criminal 
Procedure Code. S. 162 is in these 
terms : 


No statement made by any person to a Police 
Officer in the course of an investigation under 
this Chapter shall, if reduced into writing, be 
signed by the person making it; nor shall any 
such statement or any record thereof, whether 
in a police diary or otherwise, or any part of 
such statsmenb or record, be used for any pur¬ 
pose (save as hereinafter provided) at any in¬ 
quiry, or trial in respect of any offence under 
investigation at the time when such statement 
was made. 


xn© nrsD proviso is as follows : 

Provided that, when any witness is called fo 
the prosecution in such inquiry or trial whol 
statement has been reduced into writing a: 
aforesaid, the Court shall, oq the request of thi 
accused, refer to such writing and direct tha 
the accused be furnished with a copy thereof 
in order that any part of such statement, if duli 
proved, may be used to contradict such witnesi 
m the manner provided by S. 145 of the Indiac 
Evidence Act. When any part of such state¬ 
ment is so used, any part thereof may also b( 

used in the re-examination of such witness, but 
for the purpose only of explaining any mattsi 
to bis cross-examination. 

The second proviso is as follows : 

Provided further, that if the Court fa of 
pinion that any part of such statement is not 
relevant to the subject-matter of the inquiry or 
trial or that its disclosure to the accused is not 
essential m the interests of justice and is in- 

I*?® interests, it shall, record 

, , opinion (but not tha reasons therefor) and 
Shall exclude such part from the copy of the 
statement furnished to the accused. 


a observed that in fche amended 

• 1d 2 of the Oriminal Procedure Oode 
there is a departure from the procedure . 
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laid down in the former section. In the 
former section it was obligatory on the 
Judge at the request of the accused to 
refer to the writing made under S. ICl, 
but it gave the Judge a discretion to de¬ 
cide whether u copy should.be given to 
the accused. The effect of the amend¬ 
ment is to annul the Judge's discretion, 
and to make it obligatory on him to give 
the accused copies of the statements sub¬ 
ject only to the exclusion of irrelevant 
matters which the public interest re¬ 
quires should not be disclosed. 

The next question is at what stage the 
accused is entitled to make his request. 
It is plain, first of ail, that it must be 
after the witness has been called for the 
prosecution and not bsfore the com¬ 
mencement of the preliminary enquiry. 
Secondly, the statement can only be 
used (i) if duly proved and (ii) in order 
to contradict the witness as provided 
. for by S. 145 of the Evidence Act. In 
order to “ prove it duly” the accused 
must prove it either by cross-examina¬ 
tion of the witness or of the police officer 
who recorded it, but to use the words 
of S. 145 of the Evidence Act “ if it is 
intended to contraiicfc him ” i. e., the 
(witness): 

by the writiog, his attention must, before 
the writing ciu be proved, ba called to those 
parts of it which are to be used for the purpose 
of contradicting him. 

Tin object of the provision is to give 
the witness the chance of explaining or 
reconciling his statements before the 
contradiction can be used as evidence, 
and in Bal Gangadhar Tilak v. Shrini’ 
V)as Pandit (1), the Privy Council 
pointed out the impropriety of treating 
the oral testimony of a witness as 
rebutted byscatements by bimcontained 
in documents in evidence unless such 
statements were put to him .in cross- 
oxaminatioD. 

This decision, as also the wording of 
S. 145 of the Evidence Act, make it clear 
■that it is at the time of cross-examina¬ 
tion and not before tnat the previous 
statements of a witness can bo put to 
him. But the cross-examinaciio must 
I lay the foundation for the suggestion 
: that the evidence given by the witness 
' in Court is contradicted by his state¬ 
ment recorded under S. 161 of the Crimi¬ 
nal Procedure Code and it is only then 
• fchat the accused in entitled to a^k the 

U) tl9l5] 89 Bom. 441=29 I. C. 039=42 1. A. 

185 (P. 0.). 


Judge to refer to tlie writing and grant 
him copies. S. 162 does not impose the 
duty upon the Judge of granJiiug copies 
of the statement recorded under S. 161 
before the cross-examination has been 
opened- This view of the law has also 
been taken by the Madras High Court 
in In re Peraviasami Uayndn (2). We 
may add that if the Legislature had 
intended to invest the accused with the 
right to have the copies at any stage of 
the trial, it must have said so. 

In the present case we have examined 
the deposition of the witnesses named 
in paragraph 3 of the petition as well as 
of the Investigating Officer (P. W. 28). 
In no case was the witness asked in cross- 
examination whether he had made the 
same statements before the Investigat¬ 
ing Officer as he had made in Court ; 
and beyond asking the Sub-Inspector 
whether he had examined the witnesses 
under S. 161, which he admitted, the 
defence put no question to him as to the 
statements which the witnesses had 
made before him. As, therefore, no 
foundation had been laid in cro^s- 
examination for the suggestion that the 
witnesses had made previous statements 
which, if produced, would have contra¬ 
dicted their testimony in Court, we are 
of opinion that the learned Magistrate 
was justified in refusing to grant copies 
of those statements. The Rule is, ac¬ 
cordingly, discharged.' 

R-f). Rule discharqed. 

(2)'A. 1. R. 1926 Mad. 183. ^ ' 
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Cuming and Gregory, JJ. 

Monohar Ali —Accu >ed—Appellanb. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 445 of 1926, Deci¬ 
ded on 8bh December 1926, from a com¬ 
plaint made by the S. J., Noakhali. 

Criminal P. C., S. 47G— Witness’s false evi¬ 
dence In no way affecting the case—Complalnt 
should not be lodged. 

If a false s&atement made by a witness ist 
'immaterial to the case, in the course of which 
it ie given, and if nothing hinges oa it, then 
clearly this is not a fit case for making a com* 
plaint for the prosecution of the witness. 

CP 516. C 1] 

Jitendra Kumar Sen Gupta and Raj 
Kumar Chakrauarti —for Appellant. 

Kunndkar —for the Crown. 
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Judgment. —This is a complaint made 
by the Sessions Judge of Koakhali under 
S. 476, Criminal Procedure Code, against 
one Monohar Ali on the ground that this 
person gave false evidence in his Court. 
In his complaint the learned Judge states 
that Monohar appears to have given false 
evidence before him in the Sessions Case 
No. 1 of April 1926, having made the 
following statement : 

I know Golam Rahaman. son of Idris con¬ 
stable’s sister. He married P. W. Monu Chow- 
kidar’s sister now dead. 

The learned Judge is of opinion that 
this statement that “Monu Chowkidar’s 
sister now dead” is false because it was 
contradicted by Manu Chowkidar him¬ 
self. He states that his sister is not 
(lead but has been divorced and is still 
living. It may here be stated that the 
case in which this false evidence is 
alleged to have been given was a case of 
theft brought againt Noah Ali by one 
Nazir Ahmed. It was alleged in that 
case that Noab Ali had entered Nazir 
Ahmed s house and stolen a number of 
articles. Mr. Khundkar, the counsel for 
the Cr<)wD, admits that whether Monu 
Chowkidar’s sister v/as alive or whether 
she was dead had nothing whatever to 
do with the case and nothing in the case 
turned upon it. Obviously, therefore, 
whether she was alive or dead made no 

diherence whatever in the case. If the 

false statement made is clearly imma** 

terial and if nothing hinges on it then 

|Cleatly this is not a fit case for making 

a complaint for the prosecution of the 
witness. 

The result is we must order that this 
complaint should be withdrawn. 

Order accordingly. 
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Rankin and Ddval, JJ. 

'Moslem SirharKadi others —Petitioners. 


V. 

Opposite Party. 

Criminal Revisions Nos. 599 and 600 of 
1J26. Decided on 26th August 1926, from 

Tangail, D/- 

SOth April 1926. 


® »i~XolificaUon 

uZ notified- 

lion is illegal under S, 32 

fis a^y • under 8 29 (a) which does not 

any date from which any class of trees is 


to be reserved, is bad and a conviction for cut¬ 
ting trees described as reserved in such notifica¬ 
tion under S. 32 is illegal. [P. 518, C. ll 

(b) Forest Act, Ss.GZ and l^^Offence under 

S. 29— Forest Officer cannot arrest without war- 
rent—His custody is not laioful within Penal 
Code, S. 225. 

Under S. 63 a Forest Ofiicar cannot arrest, 
without warrent, persons committing an offence 
under S. 29 and his custody is not a lawful 
custody under S. 63 within the meaning of 
S. 225, Penal Code. [P. 518, 0,1] 

P. C. Mitier and M. fffurul Huq —for 
Petitioners. 

Khundkar —for the Crown. 

Rankin, J. —These are two Buies 
issued by this Court in a case arising in 
connexion with a forest called the Atia 
Pargana, a large tract of land in the 
district of Mymensingh, which is des¬ 
cribed as interspersed with jungles and 
trees between cultivations, and inhabited 
by 1,00,000 people. The Rule No. 599 is 
in respect of some seven persons who have 
been convicted under Ss. 143, 224, 225 
and also 225/114 of the Indian Penal 
Code, and sentenced to divers terms of 
imprisonment. These accused have been 
convicted, to put the matter shortly, for 
obstructing the forest officer by rescuing 
from his lawful custody certain persons 
whom he bad apprehended on the ground 
that they were cutting gazari trees in 
this forest ; those trees having been 
reserved. 


- -w. ww VACdgAO WilrXl 

three people, the people who were in the 
custody of the forest officer, and who have 
been convicted under Section 32 of the 
Indian Porest Act, being Act YII of 1878. 
for cutting these gazari trees. It will be* 
sufficient for the present purpose to take 
those Buies together. 

It appears that this forest has not yefc 
been made a reserved forest by any 
notification finally operative under Section 
19 of the Act. The notifications with 
which we are concerned are notificutions 
in respect of protected forests, and they 

thl ^ °«aiber. The first is dated 
the 16th February 1925. It recites that 
owners of more than two-thirds of the 

wrufn^^fV^^ represented in 

writing their desire that the said lands be 

managed on their behalf by the Govern- 

menHorest officer and so on. It goes on 

peJuUimSf conferred by the 

Forest Ac! .®-38 of the Indian 

to annlv fo fi. ^ ®overnor*m*Council is pleased. 

and^S Ve o 33 provisions c£ B. 2 

s. .^8 to 33 both inclusive of the said Aot. 
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The penultimate paragraph referred to 
in S. 38 is this : 

In either case the Local Governineat may, 
by notification in the local official Gazette, ap¬ 
ply to such land such provisions of this Act as 
it thinks suitable to the circumstances thereof 
and ns may be desired by the applicants, 

and under that power what is applied 
is Ss. 2 and 28 to 33. The notification 
goes on : 

In the exercise of the powers conferred by the 
proviso of S. 28 of the said Act. the Governor-iu' 
Council is further pleased to declare the s.iid 
laud to be protected forest, but not so as to ab¬ 
ridge or affect any existing rights or any indi¬ 
vidual or community, which rights will be in* 
quiiod into and recorded in such manner as 
the Govcrnor-in-CouncLl may think sufficient. 

Upon reference to S. 38, which is the 
first section in Chapter IV, it appeal’s 
that in the ordinary way the Act does 
not authorize a notification declaring a 
land to be a protected forest, except 
there has first been an inquiry and 
settlement regarding the rights of per¬ 
sons in the land. But the notification 
with which I am now concerned takes 
advantage of the special provision con¬ 
tained in the proviso to that section, 
which says that if the Local Government 
thinks that the inquiry and record will 
occupy such length of time that the 
rights of Government will be in the 
meantime endangered, the Local Govern¬ 
ment may, pending the inquiry and 
record, declare such land to be protected 
forest, but so as nob to abridge or affect 
any existing rights of individuals or 
communities. Now following upon that 
notification there was another notifica¬ 
tion, dated the 5th November, 1925, and 
this was, so far as I am concerned with 
it, under S. 29, Glauso (a) : 

In tbe exdtcise of the power conferred by 
Clause (a) ofS. 29 of tbe Indian Forest Act, the 
Oovernor-in-Council is pleased to declare the 
following species of trees to be reserved iu the 
Atia protected forest, in tbe districts of Dacc.a 
and Mymeusingh, 

and then come fl) gazari trees. Clause 
(a) of S. 29 is in the following terms : 
-The Local government may, from time to time, 
by notification in the local official Gazette (a) 
declare any class of trees in a protected forest, or 
any trees in any such forest, to be reserved from 
a date fixed by such notificatiou. 

So far as the accused persons in Revi* 
eion No. 600 of 1926 are concerned, the 
charge against them is that under S. 32 
cl the Ant they have committed an 
offence against the notification of tbe 
^th November, 1925. So far as the ac¬ 
cused in Revision No. 599 are concerned, 


tbe charge against thorn is to tbe effect 
that tlia forest officer was, under S. 63 of 
the Forest Act, entitled without warrant 
to arrest aoy person against whom a 
reasonable suspicion existed of his having 
been concerned in any forest offence 
punishable with imprisonment for one 
month or upwards. Bub it has to be ob¬ 
served in connexion wii;h the lawful 
powers of the forest officer that S. 63 
also provides that nothing in this section 
shall be deemed bo authorize such an 
arrest for any act which is an offence 
under Chapter IV of this Act, unless 
such act has been prohibited under S. 29, 
Clause (c). These are, I think, the rele¬ 
vant sections for the purpose of these 
two Rules. 

It turns out that there are two con¬ 
tentions which have to be considered. 
The first contention is that under the 
proviso to S. 28 the notification must be 
one which does nob abridge or affect any 
existing rights of any individual, and the 
point can, therefore, be taken whether, 
under such notification, it is possible by 
another notification under S. 29 (a) to 
prevent individuals cutting gazari trees 
in which they have any proprietary 
right. That question does not require 
bo be decided for the purpose of either 
of the present rules. 

The second question is whether the 
notification in this case under S. 29 (a) 
is not a bad notification altogether for 
the simple reason that the person who 
drafted it did not follow out the clause 
whicli he was supposed to apply. The 
words are : 

Declare .any clags of trees in a protected forest 
or aoy trees tu any such forest, to be reserved 
from a date fixed by such notification. 

The notification which is before us 
fixes no date whatsoever. It is quite 
clear from the Forest Act that the inten¬ 
tion is that the notification shall be 
made in the local official Gazette nomi¬ 
nating a future date and that, under 
S. 30, the intermediate time shall be 
spent in causing translations into the 
language of the district of this notifica¬ 
tion to be affixed in a conspicuous place 
in the neighbourhood of the forest with 
the result that some attempt should be 
made to give the cultivators, the tenants 
or the inhabitants of tbe locality infor¬ 
mation of the prohibition contained in 
the notification before it comes into 
effect. Ic turns oat that whoever had 
the management of this matter made no 
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attempt to apply the plain words of the 
clause. Under these circumstances, I 
cannot entertain a doubt that the notifi¬ 
cation is bad altogether, and that, if it»is 
desired to affect people’s rights by means 
of such notification, the sooner the Act 
is properly complied with the better it 
will be. 

That being «o, I am not of opinion 
that the accused in Rule No. 600 have 
l)een guilty of any offence under the 
Forest Act at all, because it is reasonably 
clear that there is no notification which 
will base an offence under S 32. With 
regard to the persons who have been 
found guilty of rescuing from lawful cus¬ 
tody of the Forest Officer, it appears 
that under S. 63 no arrest is authorised 
for any act which is an offence under 
Chapter IV of this Act and this offence 
is a breach of S. 29 (a) which is made an 
offence by S. 32, which is part of 
Chapter IV. There was no valid notifi¬ 
cation under S. 29 (c), and what was done 
was not within that clause. It is not 
possible to say that the custody was law¬ 
ful custody under S. 63. The notifica- 
don being bad, was not an offence at all. 
But in any case the custody cannot be 

asserted under S. 63 of this particular 
Act. 

In these circumstances, it does not 
appear to me that any of the offences of 
which the petitioners in Rule No. 599 
nave’ been convicted can be sustained. 
In my judgment both these Rules must 
be made absolute. The convictions and 
sentences should be set aside, and the 
petitioners in both these Rules, if they 
are on bail, will be discharged from their 
bail bonds. 

Daval, J.—I agree. 

R D. Buies made absolute. 
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Greaves, J. 

Mitchell and others —Plaintiffs. 

v. 

McMeill and Co. —Defendant. 

Suit No. 938 of 1926, Decided on 20t 
August 1926. 

Origii^Ung summons ^ Claim by crediU 

anJ «««« Is s 

summons is n< 
to a contentious matter of the natui 


of a claim by a creditor to recover from the 
estate of the deceased whose estate is under 
administration. The procedare would be by suit. 

[P 518, C 2] 

(6) Income Tax Act (1922), S. 2 (2)—Estate 
oj deceased person is not liable. 

There is no provision in the Act for the assess* 
ment to income-tax or to supei-tax of the estate 
of any deceased person. [P 520, C 1] 

❖ (c) Income Tax Act (1922), 5. 30 (2)--Appeal 
may be entertained after 30 days. 

Section 30 uses the word “ordinarily” and 
thus there is nothing to prevent the authorities 
eatertaioing an appeal preferred after the expiia* 
tion of 30 d*ys. [P 520, C 1] 

(d) Contract Act, S. 69— Firm dissolved by 
death of partner—Surviving members paying 
super'tax in respect of profits of the deceased 
partner—Payment is voluntary and cannot be 
recovered from estate of the deceased—Income 
Tax Act (1922), S. 56 Proviso. 

A partner of a firm died and his interest therein 
ceased from his death. The surviving member 
was charged super-tax in respect of the profits 
of the deceased partner computing the total 
income as under Proviso to 8. 56. The partner 
made the payment and sought to recover it from 
the estate of the deceased partner. 

Beld : that the rpayment was voluntary and! 
thus not recoverable. [p 520, C l1 

L. P. E. Pugh, Surita and Boren Bose 
—for Plaintiffs. 

Pankridge —for Defendant. 

Greaves, J.—This is an originating 
summons taken out by the administrator 
with the Will annexed of the estate of 
Donald Fraser Mackenzie, deceased, and 
by the executors of his Will which has 
been proved in England to determine & 
question which arises in the administra¬ 
tion of his estate. The question is as to 
the liability of the estate to pay to Mc¬ 
Neill & Co., a certain sum of money- 
paid by them in circumstances which I 
will presently state. In my view the 
procedure by originating summons is not^ 
applicable to a contentious matter of this 
nature‘which is really a claim by Me 
Neill & Co., to recover from the estate 
the sum in question. The procedure 
should have been by suit but as' all 
parties agree to the matter being decided 
on originating summons I propose to 
decide it. 

The facts which I take from the plaint 
are not, I understand, in dispute. Donald 
Mackenzie died on the 14th June 
iy-64. At the date of his death he was a- 
partner in the firm of McNeill & Go., but 
on his death his interest in -that firm 
ceased as from the Slat March 1924. Hie 

financial 

3ear 1923-24 was assessed to income-tax*. 
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and income'tax has been paid on fchati 
sum. A return for the purposes of in- 
come*tax was made to the revenue 
authorities by the administrator on the 
14th March 1925. On the 20th March 
1925 the revenue authorities purported 
to assess Donald Fraser Mackenzie’s 
estate to super-tax for the year 1924-25, 
The assessment was made on Donald 
Fraser Mackenzie’s estate, c/o Messrs. 
McNeill & Co., under S. 29 of the Indian 
Income Tax Act (XI of 1922), and a notice 
was issued under the said Act. By 01. 5 
of the notice the assessee was informed 
that an appeal might be presented under 
S. 30 (1) of the said Act within 30 days. 

Details of the assessment were given 
at the end of the notice and they were 
described as " details of super-tax assess¬ 
ment for 1924-25.” 

The administrator wrote demurring to 
the assessment on the 11th May 1925 on 
the ground that the estate took no in¬ 
terest in the profits of the firm for 
1924-25. The revenue authorities repli¬ 
ed that the assessment for 1924-25 was 
made on the income of the previous year 
ending the 31st March 1924, which in¬ 
come was received by Donald Fraser 
Mackenzie or by his estate. 

Tha plaint states that the executors in¬ 
tended to contest the claim on the follow¬ 
ing additional grounds to that stated 
in the latter, namely, (1) that the assess¬ 
ment was invalid as not having been 
made on any individual, (2) that the Act 
does not provide for making an assess¬ 
ment on a dead man’s estate, and (3) that 
the income of a dead man was not income 
of his executors. 

Thereafter the revenue authorities 
demanded payment of the amount from 
McNeill & Co., who paid tha sum on the 
19th September 1925. No assessment 
was made on that firm in respect of 
this sum. 

Under these circumstances McNeill & 
Co., have demanded repayment to them 
of this sum from Donald Fraser Mac¬ 
kenzie’s estate. 

The following questions are raised by 
the summons :—(1) Whether the plain- 
tiSs as representing the estate are liable 
%o pay the said sum to McNeill & Go. ? 
(2) Whether the payment was a volun¬ 
tary payment? (3) Whether the plain¬ 
tiffs, as administrators and executors, 
were legally bound to pay the said sum ? 
( 4 ) Whether the assessment was a valid 
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assessment? (5) Whether McNeill & Co. 
had any interest in the payment ? (6) 

What are the respective legal rights and 
liabilities in respect of the said sum V 
“Assessee” is defined in the Indian 
Income Tax Act, 1922, as a person by 
whom income-tax is payable. S. 3 pro¬ 
vides that where any Act of the legisla¬ 
ture enacts that income-tax shall bo 
charged for any year at any rate or rates 
applicable to the total income of an 
assessee, tax at that rate shall be charged 
for that year in accordance with the pro¬ 
visions of the Act in respect of all in¬ 
come, profits and gains of the previous 
year. S. 22 deals with the making of a 
return and provides for service of notice 
on a person required to make a return. 
S. 26 provides that when any change 
occurs in the constitution of a firm, the 
assessment shall be made on the firm as 
constituted at the time of making the 
assessment. S. 30 fixes the time of 
appealing against the amount or rate of 
assessment or against liability for assess¬ 
ment ordinarily as 30 days from the notice 
of demand. S. 44 provides that when 
any business has l>een discontinued, 
every person who was a member of a firm 
at the time of discontinuance shall be 
jointly and severally liable for the 
amount of the tax payable in respect of 
the profits and gains of the firm. 

Chapter IX of the Act deals with 
super-tax. S. 55 provides that in addi¬ 
tion to the income-tax charged for any 
year there shall be charged, levied and 
paid for that year in respect of the total 
income of the previous year of any indi¬ 
vidual, unregistered firm, Hindu undi¬ 
vided family or company an additional 
duty of income-tax at the rate or rates 
laid down for that year by Act of the 
Indian legislature. 

Section 56 provides that the total in¬ 
come for super-tax is to be the total 
income assessed for income-tax, and a 
proviso to that section provides that in 
computing the total income of a member 
of a registered firm (which is defined) in 
S. 2 (14) where any change occurs in the 
constitution of the firm, the profits or 
gains of the firm during the previous 
year shall be deemed to have been re¬ 
ceived in that year by the members of 
the firm as constituted at the time of 
the making of the assessment to super¬ 
tax in proportion to their shares in the 
firm at that time. o. 57 (1) provides 


Dibakab V. Saktidhar Kabiraj 


1927 


520 Calcutta 

that in case o£ an assessed who is a 
member of a registered firm and whose 
share is liable to super-tax residing out 
of British India, the remaining members 
of the firm are jointly and severally 
liable to pay the super-tax due from the 
non-resident member. 

Section 58 (1) makes all the provi¬ 
sions of the Act applicable to super-tax 
except (inter alia) S. 3, and sub-S. (2) of 
that section provides that super-tax is 
payable by the assesses direct except as 
provided in S. 57. 

Now, nowhere in the Act can I find 
that any provision is made for the assess¬ 
ment to income-tax or to super-tax of the 
estate of any deceased person, and S. 55 
which imposes super-tax expressly pro¬ 
vides that it shall be charged, levied and 
paid on the total income of the previous 
year of any individual, unregistered firm, 
Hindu undivided family or company. 
Consequently in my opinion .it was not 
within the competence of the incom-tax 
authorities to assess Donald Fraser Mac¬ 
kenzie’s estate to super-tax and there 
was no liability on the estate to pay such 
tax. It is true that the assessment was 
made and not appealed against within 
the 30 days fixed by S. 30, but that sec¬ 
tion uses the words “ ordinarily " and 
there was nothing to prevent the autho¬ 
rities entertaining an appeal preferred 
after the expiration of 30 days. 

This being so, as the estate was under 
no liability to pay the tax, the payment 
by McNeill Co., was a voluntary pay¬ 
ment so far as the estate is concerned 
and does not fall within the provisions of 

S. 69 of the Indian Contract Act. Some 

point was made that McNeill & Co., made 
the payment without any assessment 
bjing made as the surviving members of 
the film, but I think that nothing turns 
on that as under the proviso to S. 56 
they could not have escaped from pay¬ 
ment and doubtless this was known to 
them when they made the payment, and 
it may have been in tbeir interest to 
make the payment on the a^essment 
made on Donald Fraser Mackenzie’s estate 
rather than await an assessment on them¬ 
selves which possibly would have in- 
volved a higher payment if Donald 

of profits for 

iJ^d-24 was aggregated with their own 
shares of profit for that year and super- 

P^-ahl/ thereby became 

Pa> able on such aggregated income. 


In the view I take it is not necessary 
for me to decide whether the super*tax 
in question was payable in respect of the 
profits of 1923-24 or whether such profits 
were only taken as a measure of taxation 
for the tax imposed for 1924-25. 

I answer the first question raised by 
the summons in the negative and the 
second in affirmative so far as the estate 
of Donald Fraser Mackenzie is concerned. 
I answer the third question in the nega¬ 
tive as also the fourth, but of course I 
have had no opportunity of hearing the 
income-tax authorities on this question. 
Questions five and six require no answer. 

The plaintiffs can retain and pay their 
costs out of the estate as between attorney 
and client. I make no order as to the 
costs of McNeill & Co. 

Order accordingly. 


A. I. R. 1927 Calcutta 520 

Sohrawardt and Cammiade, JJ. 
Dibakar {Bene) —Accused—Petition er. 


Saktidhar Kabiraj —Complainant—" 

Opposite Party. 

Criminal Revision No. 1136 of 1926, 
Decided on 20th January 1927, from the 
order of the Dist. Mag., Bankura. 

(a) Criminal P. C., Ss. 236 and 237—Scope. 

If cm the facts proved of which the accused 
Olay be taken to have notioei another oSenca 
appears to have been committed by him and if 
on those facts it seems doubtful as to which 
oHeaoe the accused has committed, ha may be 
convicted under Ss. 236 and 237 of the other 
oflence. .[P 621, 0 2] 

ib) Criminal P. C., S. 423 (6) (2)—Appelfafe 
Court may alter conviction if accused is not 
prejudiced—Charge and conviction under S. 379 
enai Code Alteration to conviction under 
. io Indian Penal Code by appellate Courts 
Accused IS prejudiced. 

establishes certain acta 
constituting an ofience and the Court misapplies 
e law by charging and convicting an aoous^ 
p rson for an offence other than that for which 

properly charged, and' if 
withstanding such etror the accused by his 
tence endeavoured to meet the accusation of 
ine commission of these acts, then the appel¬ 
late Court may alter the charge or finding and 
ooaviot him for an oSeuce which those acts 
properly constitute, provided the accused be 
not pre.iudiced by the alteration in the finding, 
ouch an error is one of form rather than.. ^ 
ubstance. But where the accused is' charged 
under S. 379, Indian Penal Code, and the appel¬ 
ate Court alters the conviction to one under 
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8.113, Indian Penal Code, the accused is pre* 
judiced: 26 Cal. 363, Bel. on, 

[P 521 C 2. P 522 C 1] 

(c) Penal Code, S. 143— to particular 
armed with lathis with more than five 
pet%ns is not offence. 

The mere fact that the accused went to a 
particular place armed with lathis with more 
than five persons will not ordinarily constitute 
an ofience under S. 143. [P 522 C Ij 

Debendm Narain Bhattacharjee and 
Narendra Krishna Basn —toi* Petitioner. 

Bir Bh'itsaii Dntt and Dnrgadas Roy — 
ior Opposite Party. 

Judgment.—The accused in this case 
was convicted by the trial Magistrate of 
An offence under S. 379, Indian Penal 
Code, and sentenced to pay a fine of 
Es. 60. On appeal the District Magis* 
•trate set aside the conviction under 
S. 379, but convicted tbs accused under 
S. 143, Indian Penal Code, maintaining 
"the sentence. This Rule has been ob' 
diained on the ground that the procedure 
•followed by the District Magistrate is not 
correct in law and the petitioner having 
been convicted under^ S. 379, Indian 
Penal Code, on the findings arrived at by 
•the appellate Court, he should have 
been acquitted. The view that where a 
•person is charged under one offence and 
convicted of a different offence by the 
appellate Court with which he was not 
charged, it is beyond the power of an 
^appellate Court under S. 423 (b) (2), has 
long prevailed in this Court. A case 
•which is exactly in point is the case of 
Jatu Singh v. Mahabir SinoK (ij. There 
"too the accused were convicted of theft 
^nd that was the only charge which they 
were called upon to answer. In appeal 
the District Magistrate held that no 
theft had been committed but he convict* 
•©d them for being members of an unlaw- 
-ful assembly. It was held that the 
•accused wore called upon to answer only 
the charge of theft and as they were 
•never called upon to answer any other 
charge, they could not be convicted on 
•appeal of an offence of an entirely 
«differeab character. This view was sub* 
•sequently followed in the case of Yakub 
Mi V. Betku Thakur (2), where the 
•aocosed were originally convicted of 
noting, which conviction was changed 
'by the Sessions Judge on appsal to one 
nnder 8s. 418 and 323, Indian Penal 
vode. A similar view was expressed in 


y tl900] 27 Cal. 660. 
9) [1902] 80 Cal. 298. 


Sita Ahir Emperor [Z) in which the 
further question that was not considered 
in the previous cases, namely, whether 
the defect was cured under S. 535 or 
5-3i (a), Oriminal P. G.. was considered. 
Tue learned Judges held that the irregu* 
larity complained of was not curable 
under those sections. 

This point of view has now been, in 
our opinion, modified to some extent by 
the recent decision of the Judicial Com- 
mitee in the case of Begic v. Kinfr 
Emperor (4). In that case the accused 
were charged under S. 302, Indian Penal 
Code, onlj’ but they were ultimately 
convicted under S. 201, Indian Penal 
Code, for concealing the body of the 
deceased. Their Lordships held on the 
construction of S. 237, Criminal P. G., 
that the conviction was justified in law. 
It is, therefore, correct to say that the 
law as it stands at the present moment! 
is that if on the facts proved of which 
the accused may be taken to have notice, 
another oQ'ence appears to have been 
committed by iiim and if on those facts 
it seams doubtful as to which offence 
the accused has committed, he may be 
convicted under Ss. 230 and 237, Criminal 
P, 0., of the other offence. But we have 
to consider in each particular case as to 
whether the procedure followed by the 
Judge, though it may be strictly correct 
in law, is one which should be adopted 
in that case. The correct view seems to 
us to have been laid down in the case of 
Lala Ojha v. Queen-Empress (5), where 
the law is thus stated : 

If the prosecution establishes certain acts, 
cjiistituting an offence and the Court misapplies! 
the law by charging and convicting an accused' 
person for au offence other that that for which 
he should have bseii properly charged, and if| 
notwithst indiug such error the accused by hia! 
defence endeavoured to moat the accusation of 
the commission of thsse acts, than the appellate 
Court may alter the charge or finding and 
convict him for an offence which those acts 
properly constitute, provided the accused be not 
prejudiced by the alteration in the finding. 
Such an error U one of form rather than of 
substance. 

Applying the law as enunciated there 

to the facts of the case, we find that the 

accused was convicted by the Court of 

first instance on the allegation fcbat the 

tree which he is said to have carried 

away did not belong to him. The trial 

(3) [1912j40 Cal. 1G8=1C I. C. 161^13 Cr 
L J* 593* 

(i) A« I, R* 1925 P* C. 130~C Lali* 220=52 
I. A. 191 (P.C.). 

(5) [1993] 26 Cal. 863=3 C. W. K 653. 
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Court did not come to any distinct 
finding -with regard to the ownership of 
the tree, but relying upon the settle¬ 
ment record he held tliat it must have 
belonged to the complainant. The lower 
appellate Court has found that the 
accused and his men were under the 
bona fide belief that the tree belonged to 
their tenant and therefore they could 
not be convicted of theft. But as they 
had gone to the spot armed, they ought 
to be convicted under S. 143, Indian 
Penal Code. We cannot say that in the 
present case the accused has not been 
prejudiced by the alteration of the con- 
yiction to one under S. 143, Indian Penal 
jlode. The defence in the two cases 
must be distinct. In the case under 
S. 379 the accused has only to establish 
his bona fides. In a case under S. 143, 
Indian Penal Coda, he has to establish 
that the number was not more than five 
or that the object was not unlawful and 
that he did not attempt to enforce a 
lawful object by unlawful means. In 
this case the learned vakil for the peti¬ 
tioner says that he is in a position to 
prove that the persons who went armed 
with him were labourers who went to 
cut the tree and carry it. These are 
matters which could have been properly 
raised and tried if the original charge 
was under 3.143, Indian Penal Code. 
It is doubtful if the irregularity like the 
one in the present ease cannot be cured 
under S. 535 or 536, as it is only a matter 
of omission to frame a charge or a defect 
in the charge. But as we have found 
that in this case the accused has been 
prejudiced in his defence by his not 
being called upon in the trial Court to 
meet a case under S. 143, Indian Penal 
Code, we hold that the conviction <9 not 
justi fied. 

There is also another point in the case 
namely, that on the findings of the 
learned District Magistrate, the convic¬ 
tion under S. 143, Indian Penal Code, 
cannot be sustained. His finding is that 
the accused bona fide believed that he 
had a right to the tree; but he with 
others committed an offence for being 
members of an unlawful assembly because 
he went there with more than five 
persons armed with lathis. The mere 
fact^ that he went there armed with 
lathis with more than five persons will 
not ordinarily constitute an offence under 
b. 143, Indian Penal Code. It is said 


that when the accused went to the spot 
there was no one there, so his object was 
not to use criminal force to get posses¬ 
sion of the tree, but bis object m£i^, on 
the other hand, be to resist any aggres¬ 
sion by the other party. In the view 
that we take of these questions we are 
of opinion that the rule ought to be 
made absolute and we order accordingly. 
The. conviction and sentence are set 
aside. The fine, if paid, will be re¬ 
funded. 

B.D. Conviction set aside. 
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Mukerji and Gra ham, JJ, 

Nobin Chandra Bhattacharyya Chow 
dhuri —Judgment-debtor—Appellant. 

V. 

Debendra Sen and others —Respon¬ 

dents. 

Appeal No. 81 of 1926 and Rule No. 
820-M of 1926, Decided on 7bh January 
1927, against the Appellate Order of the 
Dist. J., Mymensingb, D/- 2l9t December 
1925. 

❖ (a) Civil P. C., S. 65— Purchaser in execu- 
tion of }Us own money decree between date of 
decree nisi and decree absolute in a mortgage* 
suit is entitled^ if he takes without notice of 
mortgage to have the mortgage decree satisfied 
out of properties not sold to him first—Civil P.C.r 
0. 21, R C4, and 0. 34, B. 4. 

In a case of a sale of some of the mortgaged 
properties by a third person in execution of his 
money decree against a mortgagor, between the 
passing of the decree nisi and decree absolute io 
a mortgage suit it is not a question of ab8olate> 
right hut rather a question of justice or injustice 
to be determined in view of the fact that on the 
one hand the mortgagee is entitled to have his- 
dues satisfied out of the mortgaged properties’ 
and on the other that the purchaser may have= 
bought without notice of the mortgage and paid 
not merely for the equity of redemption but fof 
an absolute interest in the property. The mort¬ 
gagee is not the master of the situation. - On the' 
other hand it cannot be said that the Court has^ 
got an absolute discretion in the matter. What 
has got to be considered is the question as to thA 
respective equities which arise in favour of the 
parties. So far as the mortgagee is concerned, 
his rights extend only to the realisation of. hie 
dues, and if he can satisfy the Court that by 
the sale of the properties in the order which the 
Court proposes to lay down for the sale he would 
be prejudiced in the enforcement of his rights^ 
the Court will have t^ accede to the request 
which the mortgagee wul make. On the other 
hand, if the Court finds that the purchase by 
the stranger was made bona fide and althoug® 
at a Court sale but without notice of the mort- 
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gage and on payment not merely of the va!ue 
of the equity of redemption but the value of the 
absolute interest in properties, then the Court 
have to make such provisions as regards 
the order of sale as would work no injustice to 
the purchaser. If the purchase by the stranger 
was a collusive one or if he paid only for the 
equity of redemption, no such equity will arise 
in his favour: (Case law considered). 

[P. 523. C. 2] 

Jogesh Ghandra Roy, Kali Kinkar 
Chakravarti and Satindra Chandra 
Khasnavis —for Appsllaut. 

Unnada Charan Sen and Annoda 
Charan Karkoon —for Kaspondents. 

Mukerji, J. —This appeal arisos out of 
an order passed by the District Judge of 
Mymensingh on the 21st December 1925 
reversing an order which had been passed 
by the Subordinate Judge of that District 
on the 21sfc October 1925, The appellant 
before ns held a decree for money, dated 
the 10th September 1923, against a cer¬ 
tain judgment-debtor. That judgment- 
debtor bad prior to the date of the said 
decree mortgage! certain properties in 
favour of the decree-holder respondent 
in this appeal. The mortgagee instituted 
a suit on his mortgage on the 22Dd 
December 1924 and obtained a decree 
nisi on the 15th April 1925. A 6nal 
decree was subsequently passed on the 
16bh May 1925. Between these dates, 
that is to say, on the 20th April 1925 
the appellant in execution of his own 
decree for money purchased some of the 
mortgaged properties, that is to say, lots 
Nos. 1, 2 and 5 and some dags of lob 
No, 8. The mortgagee after obtaining 
the final decree and in execution thereof 
advertised all the mortgaged properties 
for sale. An application was thereafter 
made on behalf of the appellant praying 
that the mortgaged properties with the 
exception of those which he had pur¬ 
chased in execution of his money decree 
should be sold first and if the proceeds 
of that sale were not sufficient for dis¬ 
charging the decretal debt due to the 
mortgagee, then the properties which he 
uad purchased might be put up to sale. 
The learned Subordinate Judge on the 
Slst October 1925 passed an order to the 
effect that lots excepting Nos. 1, 2 and 5 
should be sold first and if that sale was 
not sufficient for satisfying the mort¬ 
gagee’s decree, then lots Nos. 1, 2 and 6 
should also be sold. Against this order 
. the mortgagee decree-holder preferred an 
appeal to the District Judge and the 


learned District Judge being of opinion 
that the rnortgagee decree-holder had an 
absolute right to determine the order in 
which the properties should be sold and 
relying upon the authority of the deci¬ 
sion of a case, Khirodkar Singh v. Gnja‘ 
dhar Lai Mahto (1), to which reference 
will be made hereafter, allowed tho 
appeal, set aside the order of the Sub¬ 
ordinate Judge, dated the 21st October 
1925, and directed that the properties 
would be put up bo sale in the order 
chosen by the mortgagee decree-holder. 
Against this order the present appeal 
has been preferred to this Court. 

Two extreme positions have been taken 
up by the two parties before ns in this 
appeal. On behalf of the appellant it 
has been contended that the Court has 
an absolute discretion in determining 
the order in which the properties have 
to be sold, and inasmuch as the learned 
Subordinate Judge in the exercise of that 
discretion passed an order to the effect 
that the properties other than lots Nos. 1. 

2 and 5 should be sold first, the learned 
District Judge ought not to have inter¬ 
fered in appeal with that order. On 
behalf of the respondents, the mortgagee 
decree-holders, it has been urged that the 
mortgagee decree-holder is the person 
who has got the absolute right to Jay 
down the order in which the properties 
that are mentioned in his decree should 
bo sold and that the Court has no discre¬ 
tion to interfere with the order in which 
the mortgagee decree-holder desires the 
sale to take place. I may say at the 
very outset that the question as to whe¬ 
ther all the properties mentioned in the 
mortgage decree should be advertised for 
sale or not does not arise in the present 
case and in fact the proceedings in the 
Court below passed that stage at which 
such a question might arise. 

Now, on behalf of the appellant, 
reliance has been placed upon the terms of 
the mortgage decree which, it may be 
mentioned, strictly follows the words of 
O. 34, R. 4 of the Civil Procedure Code, 
it being stated therein that the mort¬ 
gaged property or a sufficient part thereof 
should be sold in default of the defendant 
paying the amount under the decree, as 
suggesting that the Court has a discretion 
in determining the order in which the 
properties are to be sold. Reliance has 
a lso been placed o n behalf of the annel- 
;(1) A. I. R. 19>5 Pat.:484. 
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lanfc upon a number of decisions fco which 
I shall now refer. The 6rst case relied 
upon is fcbafc of Syed Mahomviad Saddik 
V. Ram Lai Mandar (2). In thab case 
two properties had been mortgaged by 
one deed and subsequent to the said 
mortgage the mortgagor sold one of the 
properties to a third person. The mort¬ 
gagee thereafter brought a suit on the 
mortgage and got a decree against the 
mortgagor as well as the transferee, and 
-then applied for execution against both 
the properties, but the Court ordered 
that the execution should proceed against 
the property which still belonged to the 
mortgagor. On that order being passed, 
the mortgagee had the petition for execu¬ 
tion dismissed and thereafter made a 
fresh application for execution against 
the property which the judgment-debtor 
had transferred in favour of the third 
party. This Court in dealing with that 
case made certain observations which 
are to the effect that the discretion as to 
the order in which execution should 
issue is vested in the Court alone and 
the decree-holder cannot be allowed to 
fetter the hands of the Court by suggest¬ 
ing a particular order in which the pro¬ 
perties should be sold. 

The next case to which reference has 
been made is the decision of Raj Keshwav 
Prosad v, Mahommad Khalil‘ul“Rah7nan 
{3). In that case it was laid down that 
ordinarily the right of selling property 
in execution of a mortgage decree in a 
particular order rests with the decree- 
holder, but that a subsequent mortgagee 
who has purchased a property in execu¬ 
tion of a decree on his own mortgage is 
entitled to compel the prior mortgagee 
to proceed against properties not included 
in the subsequent mortgage before pro¬ 
ceeding against the properties included 
in his own mortgage, even though at the 
time of his purchase, although not at 
the date of his mortgage, he was aware 
of the existence of the prior mortgage. 

The next case to which our attention 
has been drawn is that of Bhagwan 
Chandra Das v. Dharam Narayan Das 
(4), where it was broadly laid down that 
the bolder of a decree on a mortgage is 
entitled in execution of the decree to 
have all the mortgaged properties adver¬ 
tised and put up to sale even though a 

72) [1910] 15 C. W. N. 80=7 I. C. 4. 

(3) A. I. R. 1924 Pat. 459=3 Pat. 522. 

U) A. I. R. 1924 Pat. 80-2=3 Pat. 96-2. 
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part of the property had been purchased 
by a stranger, but that it is entirely in 
the discretion of the Court to direct in 
which order the properties should be 
sold. The learned Judges in their judg¬ 
ment in that case purported to follow 
the decision of this Court in the case of 
Syed Mahommad Saddik v. Ram Lai 
Mandar (2) to which I have already 
referred. 

Nextiy, the appellant has relied upon 
the Full Bench decision of the Madras 
High Court in the case of Kommineri 
Appayya v. Mangala Rangayya (5). In 
this case it was laid down that a bona 
fide purchaser, who purchases for value 
a portion of the mortgaged property 
without notice of such mortgage, has no 
right, in a. suit by the mortgagee to 
enforce his mortgage, to insist that the 
portion which had not been sold to him 
must be proceeded against first and the 
portion purchased by him must be sold 
only if there is any balance due, but 
under Ss. 67 and 68 of the Transfer of 
Property Act, the mortgagee is entitled 
to an order that the mortgaged property 
or a sufficient part thereof should be sold 
on default of payment; but that ill is 
competent to a Court under S. 88 of the 
Transfer of Property Act to order a suffi¬ 
cient portion of the mortgaged property to 
bo sold, and if the portion not sold by the 
mortgagor is sufficient, and if the mort¬ 
gagee will not be prejudiced, the Court 
may, by its decree, direct such unsold por¬ 
tion to be sold first, and if the decree directs 
the sale of the whole property, the Court, 
in execution, may first bring to sale the 
portion unsold and, if the sale proceeds 
be sufficient, stop the sale of the portion 
sold by the mortgagor. 

On the other hand, the respondents 
have relied upon a number of decisions, 
the facts in connexion with some of 
which no doubt are distinguishable from 
the facts in the present case but from 
which, it is said, certain general prinoi- 
plea follow which go to support ths con¬ 
tention that has been but forward on 
their behalf. A good deal of reliance has 
been placed on behalf of the re5pondent9 
and naturally so upon the decision, on 
the authority of which the learned DiS' 
trict Judge purports to have arrived at 
his decision. That is the case of Khi^ 
rodkar Singh y, Gajadhar Lai Mahto 
( I)i where on a consideration of a large 

(6) [iy07J 31 Mai, 419=18 M. L. 3 , 229. 
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number of authorities bearing upon the 
question the learned Judges held that the 
esecuting Court ought nob ordinarily to 
fetter the discretion of the mortgagee 
decree-holder to pub to sale whatever 
property he wishes bo sell first and in a 
case where the applicant before the 
Court had purchased subje<ft to the mort¬ 
gage, there is no equity in his favour 
and, therefore, the mortgagee should be 
allowed to sell the properties in any order 
he pleased. This decision undoubtedly 
supports the view which the ' respon¬ 
dents contend for, but in the application 
of this decision here there is some diffi¬ 
culty as I shall presently point out. But 
before doing so it would be convenient 
to refer to the other cases upon which 
the respondents have relied in the course 
of their argument. 

There is a decision of this Court, to 
which our attention has been drawn, in 
the case of Kristodas Kundu v. Ham 
Kant Roy Chaudhuri (6). In that case 
there was a contest between a mortgagee 
and an attaching creditor who held 
certain money decrees against the mort-* 
gagor and it was observed 'by this 'Court 
that the mortgagee had undoubted rights 
with which the Court would not inter¬ 
fere at the instance of the attaching 
creditor. The next case is the decision 
of this Court in Lala Dilawar Saha v. 
Dewan Balakiram (7), where an owner 
of a certain property mortgaged it to one 
person and then a portion of it to another 
and in a suit that had been instituted 
for a declaration that the -properties in 
the ‘ hands of the latter person were 
liable to sale in execution of a decree on 
the mortgage, it was held that it was 
nob incumbent on the mortgagee in suing 
to enforce his mortgage to proceed first 
with that portion of his property which 
had nob been sold by the mortgagor, 
Our attention has also been drawn to 
the cases of Magniram v. Mehdi Hossain 
Khan (8), Amir Chand v. Bakshi Sheo 
Prosad Singh (9) and Tara Prosonna 
Bose V. Nilmani Khan (10), but they 
have very little bearing upon the present 
question. The^ are cases in which such 
questions arose as are involved in Ss. 56, 

81 and 82 of the Transfer of Property 
Aotj_ 

Lieai] 6 Oal. X45j=VcrL7R. 396^ 
muses] a Oai. 2se. 
f8)U9033 81 Oal. 95=8 0. W. N. 30. 
iJS Cal. 13 =4 C. L. J. 573. 

UO) [1914] 41 Cal. 413=25 I. 0,118. 


It is necessary just to refer to one 
other case that has been relied upon on 
behalf of the respondents and that is the 
case of The Midnapur Zemindar)/ Co., 
Ltd. V. Abinas Chandra Mitter (ll). 
There it was held that if three properties 
are equally liable in the hands of the 
mortgagor for a mortgage executed by 
him and during the subsistence of that 
mortgage they passed into other hands, 
they remain sbmilarly liable ; but the 
owners of those properties who have 
acquired rights by such transfers are en¬ 
titled to have their liability apportioned 
rateably amongst themselves, bub that 
was a right between .the holder of 
the properties inter se and it did nob 
affect the mortgagee's right to enforce 
bis right against all or any of the pro¬ 
perties. In the last place reliance has 
been placed on behalf of the respondents 
on a passage in Sir Rash Behari Ghose's 
Law of Mortgage, Fifth Edition, Vol. 1, 
p. 389, where the learned author after 
citing two decisions, one in the case of 
Nowa Kowar v. Abdul (12) and the other 
•in the case of Ram Dhun v. Mohesh (13) 
proceeded to observe as follows : 

These cases caa be supported only on the 
ground that the purchasers bought without 
notice of ihe mortgage, and paid not for the 
equity of redemption but for an absolute interest 
IQ the property ; as there can be no question 
that ordinarily where the purchaser under an 
execution acquires merely the equity of redemp¬ 
tion in a part of the mortgaged property h© 
cannot compel the mortgagee to proceed first 
against the portion of the property which has 
not been sold for a purchaser who buys under 
an execution cannot set up the defence of a bona 
fide purchase for value without notice of the 
encumbrance. But a purchaser claiming under 
a conveyauce executed by the mortgagor occupies 
a very difierent position, as the vendor prima 
facie conveys to the purchaser not simply the 
equity of redemption, but the property itself free 
from any liability to contribute to the mortgace 
debt. ® ^ 

The contention of the respondents, as 
based on this passage, is that under no 
circumstances can a purchaser at an 
execution sale force the mortgagee to 
realise his decretal dues in the first in¬ 
stance from out of the properties which 
still belong to the mortgagor, while a- 
purchaser under a private conveyanco 
from the mortgagor may have such a- 
remedy. 

(11) [19191 23 C. W, N. 308=50 I. C. 790=29 C 

L. J. 297. 

(12) [1864] W. R. 374. 

(13) (18921 9 Cal. 406=11 C. L. R. 565. 
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The learned author ha? relied upon a 
number of decisions which are quoted in 
support of it and on examining some, 
though not all, of them, it is clear to my 
mind that the passage does not bear the 
interpretation which the learned advo' 
cate appearing on behalf of the respon¬ 
dents contends for. It means to lay 
down that there is a difference between 
the title acquired by a purchaser under 
a conveyance and that acquired at a 
Court sale because in the first place the 
Court sells only the right, title and 
interest of the judgment'debtor subject 
to all existing equities against the pro¬ 
perties and tlie certificate of sale, though 
it may not disclose the existing incum¬ 
brances, cannot enlarge the scope of that 
sale or pass a higher title than what the 
judgment-debtor really has and that it is 
otherwise with a conveyance executed 
by the judgment-debtor which prima 
facie conveys what it purports to do, and, 
nextly, because there is a presumption 
that the incumbrances were duly dis¬ 
closed in the sale proclamation. The 
passage means that ordinarily there is a 
distinction between the two classes of 
purchasers ; but if the purchaser at an 
execution sale can establish that as a 
matter of fact he purchased without 
notice of the mortgage and paid not for 
the equity of redemption but for an ab¬ 
solute estate, this distinction vanishes. 
In such a case the principles laid down 
in the two decisions which are referred 
to immediately before this passage may 
be applicable. In the case of Nowa 
Kowat V. Abdul (12) one of the estates in 
mortgage having been sold under an exe¬ 
cution levied by an unsecured creditor, 
the purchaser resisted the attempt of the 
mortgagee to enforce his security against 

the property purchased by him without 
in the first instance proceeding against 
the properties which still belonged to the 
mortgagor, and this defence was allowed, 
the Court observing as follows : 


The sale does nob release that estate from tl 
mortgage but it forces the plaintiff to tal 
measures in the first place to recover the amour 
due to him from the remaining estates include 
in Dis mortgage deed. If any balance remaic 
after he has realized all he can from these tw 
remaining estates, ha can then return to tk 
third estate to recover the balance. No iniu: 
tice IS done to the plaintiff by requiring him 1 
Uke satisfaction out of the funds which ai 

purpose, while, on th 
otW utrr iojustioa might be done t 

other parties by allowing the plaintiff to pre 


ceed against the estste which has already been 
sold. 

A similar principle was adopted in the 
other case, viz., that of Bam v. Mohesh 

(13). 

I am of opinion that in a case of this 
description it is not a question of abso¬ 
lute right bub rather a question of justice] 
or injustice to be determined in view of 
the fact that on the one hand the mort¬ 
gagee is entitled to have his dues satisfied 
out of the mortgaged properties and on 
the other that the purchaser may have 
bought without notice of the mortgage 
and paid not merely for the equity of 
redemption but for an absolute interest 
in the property. I am of opinion that 
the view taken by the learned District 
Judge that the mortgagee is the master 
of the situation cannot be supported. On 
the other hand, 1 do not think that it 
can be said that the Court has got -an 
absolute discretion in the matter as the 
Subordinate Judge seems bo have thought. 

Wha*; has got to be considered is the 
question as to the respective equities 
which arise in favour of the parties. Sc 
far as the mortgagee is' concerned, his 
rights extend only to the realisation of 
his dues, and if he can satisfy the Court 
that by the sale of the properties in the 
order which the Court proposes to lay 
down for the sale he would be prejudiced 
in the enforcement of his rights, the 
Court will have to accede to the request 
which tho mortgagee will make. On the 
other hand, if the Court finds that the 
purchase by the stranger was made bona 
tide and although at a Court sale .but 
without notice of the mortgage and od 
payment not merely of the value of the] 
equity of redemption but the value of 
the absolute interest in properties, then 
the Court will have to make such provi* 
sions as regards the order of sale as would 
work no injustice to the purchaser. If 
the purchase by the stranger was a col¬ 
lusive one or if he paid only for the 
equity of redemption, no such equity will 
arise in his favour. In this view or the 
matter the decision in the case of Kki~ 
l odhar Singh v. Gajadhar Lai Makto (1). 
in my opinion, lays down the law cor¬ 
rectly. The difficulty, however, in the 
present case is that neither of the Courts 
below has arrived at any finding on the 
questions whether the appellant's pur¬ 
chase was a bona fide one or not, or 
whether he paid for the equity of 


1927 Harbhajjan Sao v. King-Emperor Calcutta 527 


redemption only or for an absolute inte¬ 
rest in the property. 

The order of the learned District Judge, 
therefore, will have to be set aside and 
the case will be sent back to his Court 
fio that he may now go into the question 
aforesaid in the light of the observations 
made above and then deal with and dis¬ 
pose of the case in accordance with law. 
If the learned District Judge thinks that 
it will be necessary for the ends of justice 
to have further evidence, it will be quite 
open to him to pursue that course and 
allow the parties to adduce such evi¬ 
dence. 

Costs of this appeal which we assess 
at two gold mohurs will abide the result. 

The Kule is discharged. 

Graham, J. —I agree. 

R*i>. Case sent back. 
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SUHRA-WARDY AND MiTTER, JJ. 

Harbhajjan 5au—Accused—Petitioner. 

V. 

Eing‘Emperoi —Opposite Party. 

Criminal Revision No. 1220 of 1926, 
Decided on 27tb January 1927, against 
an order of Addl. Chief Presidency 
Magistrate, Calcutta, D/- 8bh December 
1926. 

(а) Criminal P. C.. Ss. 102 and lOZ—Benaal 
Excise Act (1909), 

8 ^ 102 and 103, Criminal P. C., do not apply 
to the search made under the Bengal Excise Act 

CP. 527, C. 2] 

(б) Evidence Act, S. 25— Police Officer, 

An Excise Officer is not a Police Officer within 
S. 25 of the Evidence Act : 46 Cal, 411, Foil. 

[P. 528, C. 2] 

Mrityunjay Chatterjee and Basanta 
Kumar Mukherjee —for Petitioner. 

Santosh Kumar Pal —for the Crown. 

Judgment— This rule has been ob- 
Uined on the grounds, two of which 
relate to the legality of the search made 
the excise ofiBcer and the third to the 
j^ption in evidence of an alleged 

accused peti- 
roner. The case for the prosecution is 


that the petitioner lived in premises 
No. 57/2 Baloram Ghoso’s Lane. On 
receipt of certain information the Excise 
Sub'Inspector raided the Iiouse and 
found in two rooms excisable articles 
such as French liquor and cocaine. He 
held the search in the presence of three 
witnesses ^ two of whom have been 
examined in the case. These witnesses 
deny that they were present during the 
whole search or that certain articles said 
to have been found in the different 
plac03 were found in those pJaces iu 
their presence. The learned Presidency 
Magistrate has snspected the veracity 
of these witnessess and has convicted the 
petitioner for an offence under S. 46 of 
the Bengal Excise Act (V of 1909), and 
sentenced him to three months’ rigorous 
imprisonment. The Magistrate in his 
explanation has submitted that he did 
nob rely either upon the search or upon 
the confession of the petitioner, but the 
articles were found in the premises 
which was for the time being in posses¬ 
sion of the petitioner and under S. 47 of 
the Excise Act tlie petitioner having 
failed to account for such possession ho 
was convicted as aforesaid. 

Now with regard to the grounds upon 
which this rule has been issued, as to 
the search nob having been in accordance 
with Ss. 102 and 103, Criminal P. C., it is 
contended on behalf of the Crown that 

these sections do nob apply to the search 
made under the Excise Act. We think 
that there is a great deal to force in this 
contention. S. 1, Cl. (2), Criminal P. C., 
says that nothing in the Code shall affect 
any special or local law now in force, or 
any special jurisdiction or power con- 
ferred. S. 5 (2). says all offences under 
any other law (other than the Penal 
Code) shall be investigated, inquired into, 
tried and otherwise dealt with according 
to the same provisions but subject to any 
enactment for the time being in force 
regulating the manner or place of investi¬ 
gating, inquiring into etc, etc. In view 
of these provisions, if we 6nd that there 
is a special provision in the Excise Act, 
relating to search made under the Act 
it is clear that the provisions of Ss. 102 
and 103 do not apply to searches under 
the Excise Act. 

In the first place, the search under 
the Excise Act can be made by persons 
other than police officers. Chap. IX of 
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the Excise Act details the powers of 
different persons to make the search. It 
enables an officer or person empowered 
under the Excise Act to inspect and 
search any persons or any vessel, vehicle, 
etc., in which he may reasonably suspect 
any excisable articles to be. Then again 
the collector or any excise officer may in* 
stitute a search without a warrant in 
emergent cases and for that purpose 
enter or search any place by day or night 
and may seize anything found therein 
which he has reason to believe to be 
liable to confiscation under the Act, 
There is nothing in this section to show 
that the search must be made under the 
provisions of the Criminal Procedure 
Code. S. 16 of the Opium Act (I of 
1878) expressly says that a search made 
under S. li or S. 15 of that Act shall be 
made in accordance with the provisions 
of the Criminal Procedure Code. The 
absence of any such provision in the 
Excise Act, lends great support to the 
argument that it was not the intention 
of the legislature to extend the special 
provisions relating to search under the 
Criminal Procedure Code to searches held 
under the Excise Act. But it is usual 
that the excise officers making searches 
under the Act try to observe the proce¬ 
dure laid down in the Criminal P. C., to 
secure evidence, and in this case the 
excise officer took with him three wit¬ 
nesses to witness the search. Now, if 
these witnesses in Court deny that they 
saw the entire search, the mere fact of 
such denial does not matter if the Magis¬ 
trate believes that it was properly held. 

Two witnesses have been examined in 
the case. They signed the search list in 
which it is mentioned what articles were 
found in which places. In Court they 
denied that they saw these articles hav¬ 
ing been discovered in the places men¬ 
tioned in the list. The Magistrate has 
the right to disbelieve the witnesses and 
to hold that there was a search in which 

those articles were found. In his state¬ 
ment the petitioner said that he came 
into the house at 12 noon, the search 
having been held at 2-30 p. m. on that 
day. He did not know how the liquor 
and the cocaine came to be there. The 
Magistrate on a review of the evidence 
has found, and we think correctly found, 
that the story that the petitioner came on 
at day is false and that he was there for 
some icne before the date of the search. 


Having found this, the only conclusion 
arrived at by him is that the petitioner 
was in possession of the articles found in 
the house and he having failed to 
account for such possession was liable to 
conviction. 

Now, with regard to the other point,' 
namely, that the confession of the peti¬ 
tioner was wrongly admitted in evidence, 
the petitioner in his statement says that 
he made the confession under a threat by 
the excise officer that if he did not say 
to whom the things belonged his wife 
would be dragged to the police-station. 
One of the search witnesses supports him 
in this statement. The Magistrate in 
his explanation has said that he attached: 
no value to the alleged confession and 
it appears from his judgment that he 
has not even referred to it when discuss¬ 
ing the evidence for the prosecution. It 
seems that when the excise officer was 
examined he spoke of this statement by 
the accused to him and it* was rightly 
admitted in evidence because, as has 
been held in the case of Ah Foong China’ 
man v. Emperor (1), an excise officer is 
not a police officer, and, therefore, S. 25, 
of the Evidence Act, does not apply; and 
it was admitted in evidence before any 
evidence was given or statement made 
about the alleged threat. So the Magis¬ 
trate was not wrong in admitting the 
confession in evidence and he was right 
in not considering it in coming to his 
conclusions. 

All the grounds having failed this Rule 
must be discharged. The petitioner vrill 
surrender to his bail and serve out the 
remainder of the sentence. 

Rule discharged. 



(1) [1918] 46 Cal. 411=28 C. L, J. 105=48 
I. C. 504=22 C. W. N. 834. 
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Rankin, C. J., and Mukebji, J. 

Official Assignee of Calcutta —Appel¬ 
lant. 

V. 

MaWtratan Das Bagiee and others — 
Respondents. 

Appeal No. 97 of 1926, Decided on 
19th November 1926, from the original’ 
Order of G. G. Ghose, J. 

Insolvency Bales {Calcutta), It. 17S—Sa/e by 
Assignee o/ .charged property~A.ssignee {snot 
entitled for commission on sale proceeds. 

The insolvent, prior to the insolvency, exe¬ 
cuted certain deeds of hypothecation over cer¬ 
tain assets which exceeded the value of the 
assets ; suits were filed on the hypothecation 
bonds by the creditors thus secur^ ; subsequ¬ 
ently. Official Assignee with the consent of one 
-of the creditors sold the charged assets and 
claimed cotnmissiou, in an application by the 
other secured creditor. 

Held : that the Official Assignee is not enti¬ 
tled to commission. 

N. N. Sircar and B. K. Ghosh—tov 
Appellant;. 

A. K. Bay —for Respondents. 

Rankin, C. J. The question in this 
case is whether the Official Assignee is 
entitled as against the firm of Ramrafcan 
Bagree to retain by way of commission 
to him under the Insolvency Rules of 
this Court a sum which appears to 
amount to some 62 Rupees. 

The insolvent, one Dwijendra Nath 
Sen, was adjudicated on the 9th of June 
1925. Prior to the insolvency, namely, 
on the 15bh of February 1924, and the 
14th of January 1925 he had executed 
certain deeds of hypothecation over his 
atook'in-trade, book-debts and certain 
other assets, in favour of a firm which I 
shall refer to as Mathura Das. He had 
also on the 25th of march 1925 executed 
a deed of hypothecation over the same 
assets in favour of the present respon¬ 
dents—the firm of Ramratan Das 
■oagree. It appears that the Official 
Awignee took possession of the assets at 
a time when he had no notice of the res¬ 
pondent’s claim to a security thereover 
but that immediately thereafter the 
respondent firm objected to the Official 
^Jgnee proceeding to sell the stook-in- 
wade and other assets comprised in the 
Jkllog^ aoonrity. The Official Assignee 
nad become responsible lor reqt of the 
gwmtsee in which these goods were and 

noft at the moment in a position 
1927 0 / 67 & 68 


to deal finally with the claim of either 
of the two firms whom I have named to 
be secured creditors. He obtained con¬ 
sent of the firm of Mathura Das to his 
proceeding with the sale but the respon- 
dent stjoufcly objected and main¬ 

tained that they would take steps to pre- 
vent the Official Assignee from selling 
these assets at his own hand, 

iclu respondent firm on the 

Ibth of June, very shortly after the 
adjudication, commenced a suit on the 
Urigina! Side for enforcement of their 
security. They originally brought the 
suit against the insolvent, but on the 
22nd of June the Official Assignee was 
added as a party ; and apparently at or 
about that time the Official Assignee 
made an arrangement with the respondent 
firm. The arrangement was in substance 
this that it was in the interest of all the 
parties that the goods should be sold at 
once and that the respondent firm 
would waive their objection to the 
Official Assignee proceeding with his 
sale provided that the sale proceeds 
would be retained by the Official As¬ 
signee pending the decision of the ques¬ 
tions of lien and priority which wer© 
arising from the claims of these two 
firms to be secured creditors. The sale 
was held on the 23rd of Juno and it 
appears that the result of it was that the 
gross proceeds were Rs. 3,702 and that a 
sum of Rs. 256 and another of Rs. 34 
were costs and charges of the actual sale, 
and the question with reference to the 
Official Assignee's commission is a ques¬ 
tion in all of Rs. 185-1-11 pies. So far as 
the firm of Mathura Das is concerned, 
no objection is raised to the Official As¬ 
signee retaining two-thirds of that sum 
which otherwise would come to that 
firm. The real question in dispute is as 
regards one-third of that sum. i. e., a 
sum of some 62 Rupees. 

What happened was that the respon¬ 
dent firm proceeded with their suit, and 
in November 1925 the Official Assignee 
admitted the claim of the respondent 
firm in respect of two sums amounting 
altogether to Rs. 3,700 and on the 1st of 
December 1925 a decree was obtained by 
the respondent firm in the presence of 
the Official Assignee declaring that that 
sum formed a charge upon the goods— 
the stock-in-trade and the outstandings 
of the insolvent. I would pause h.re to 
observe that that decree is in one res- 
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pect extremely erroneous and absurd. 
Whether it is a slip on the part of the 
learned Judge or on the part of some 
one in the drawing up of the decree I 
do not know, but the decree actually 
says that 

tbc Ofiicial Assignee do, out of the estate and 
efTects of the insolvent defendaut, pay to the 
plaintiffs the sum of Rupees three thousand and 
seven hundred with interest thereon. 

Anything more improper than that a 
person with a security which he is pro¬ 
posing to realize should get a judgment 
of that sort against the Ofiicial Assignee 
it would be difiQcult to imagine. His 
right of course was to have his charge 
declared and enforced and to have it 
declared that he was at liberty to prove 
for a dividend out of the general assets 
on the ordinary terms, namely, to prove 
for the balance after realising his secu¬ 
rity or to value his security and take a 
dividend on the balance. The judgment 
in this respect is one which I should 
have thought the Ofi&cial Assignee or 
some one on his behalf would never have 
allowed to-pass without objection. That, 
however, does not affect the present 
case. 

There was another suit commenced by 
the firm of Mathura Das to which appa¬ 
rently the respondent firm were parties 
and in that suit which appears to have 
been for enforcement of the plaintiff’s 
security the parties in the end arrived 
at a settlement. The Official Assignee, 
to put the matter shortly, was satisfied 
that both these firms were secured credi* 
tors and that there was nothing left out of 
the sale proceeds to come to the general 
estate of the insolvent and it was 
arranged that the proceeds should be 
divided between these two rival clai¬ 
mants who were secured creditors in the 
ratio of 2 to 1. I do not know that the 
amount cf the debt of the firm of 
Mathura Das appears from the paper 
book, but I do not understand it to be 
disputed that their claim was larger than 
the claim of the respondent firm. This, 
no doubfc, explains -why the ratio should 
he 2 to 1. Be that as it may, the sale 
proceeds after deducting the costs of the 
sale were insufficient to pay in full even 
the claim of the respondent firm and it 
is now 'abundantly clear that in the 
subject matter of the various deeds of 
Jyp°^®cation the Official Assignee, on 
behalf of the general creditors, had no 
beneficial interest. 


The question which now arises is nob 
whether by virtue of Insolvency Bul& 
No. 178 the Official Assignee is entitled 
to say that he must, out of the general 
assets and at the expense of unsecured* 
creditors, receive a commission of 5 per 
cent upon the total amount fetched by 
the goods on their sale but whether he- 
is entitled as against these secured cre¬ 
ditors—the respondent firm—to claim- 
to deduct a portion of that 5 per cenfr 
out of their actual security itself. Some 
difficulty has arisen in considering this- 
matter from the fact that the actual 
deeds of hypothecation are not before th& 
Court. I will dispose of this case on the 
basis that it may well be that the nature 
of the security given to the firms of 
Mathura Das and Ramratan Das Bagres 
was a mere charge i.e, to say, that it 
was not in substance equivalent to an- 
absolute assignment or complete transfer 
of what in English law would be called 
the legal estate. The principle which 
governs the question whether a property 
goes to the Official Assignee at all in 
cases of this class is as follows ; I arrn 
quoting from a statement of the law 
which appears in a note to section 38 of 
the English Bankruptcy Act in the well- 
known book Williams’ "Bankruptcy 
Practice.” 

Secondly, there is a class of trusts where al¬ 
though the bankrapt did not acquire the abso~ 
lute legal ownership for the purpose of an express 
trust yet, he, though retaining the legal property 
has divested himself of the whole or part of his- 
beneficial interest. In this class of trusts,-if the 
bankrupt has parted with the whole of his bene¬ 
ficial interest (as where a bankrupt has sold a 
debt or mortgaged it to secure a debt of an 
amount greater at the time of the bankruptcy 
than the debt mortgaged) and become a bare- 
trustee, thr3 legal interest of the bankrupt will 
not pass to the trustee in bankruptcy, but 
remain in the bankrupt: but if any beneficial 
interest remains in the bankrupt, whether the 
extent of such beneficial interest be ascertained 
or not, the legal interest will pass to the trustee 
in bankruptcy, subject, of course, to -the per¬ 
formance of the trust. 

judgmenfc ifc matters nothing in- 
this case whether the nature of the seen* 
nty was a mere charge or was something- 
more. So long as it is established' that 
the insolvent has no beneficial interesfe 
in the property I do not think that the- 
property itself is in any way to be- 
^garded as a part of the general estate,^ 
There is no difficulty in equity in re¬ 
garding a person who is in possession of 
property which is subject to a ohargof 
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which he himself has created as being 
in the position of a trustee. Now in 
these circumstances it has to be remem* 
bored that it is a fundamental principle 
of Insolvency Law that as regards his 
security a secured creditor cannot be 
forced into the Insolvency Court at all. 
He can stand outside the Insolvency 
Court and proceed, as these creditors 
were proceeding, to enfroce his rights 
outside the Insolvency Court altoge¬ 
ther. That being the position, it is a 
matter for very careful considera¬ 
tion whether a rule made by this Court 
under its jurisdiction to make Insolvency 
rules could validly be made so as to ap¬ 
propriate a part of the property of a mere 
third party and it is necessary to scru¬ 
tinize very carefully the terms of any 
rule which is said to have that effect. 
It is quite clear in this case that the 
firm of Eamratan Das Bagree were doing 
their best to keep intact and unpreju¬ 
diced all their rights under their deed of 
hypothecation. Eule 178 says that 

the 01!icial Assignee shall be entitled to retain 
as a remuneration for the duties to be performed 
by him, inlet alia, a commission of 5 per cent 
on the principal amount or value of the assats 
collected by him in each estate. 

So far as the present question is con¬ 
cerned, it is reasonably clear that these 
are the words which must govern this 
case. There is in that rule an explana¬ 
tion which has no direct bearing on this 
case but which may parhaps, require to 
be considered in so far as it may be 
thought to throw some light upon the 
expression in the rule itself “the princi¬ 
pal amount or value of the assets col¬ 
lected by him in each estate/’ That 
explanation, as it now stands, is in these 
terms : 

For the purpose of this rule the amount to be 
paid in pursuance of a composition or scheme of 
arrangement and also any amount realized under 
the Second Schedule to the Act shall be deemed 
to be assats collected by the Official Assignee. 

In interpreting that explanation I 
will assume that an amount realized 
under the Second Schedule to the Act is 
to be deemed to be an asset collected by 
the Official Assignee not only for the 
purpose that the Official Assignee’s com¬ 
mission is to be computed at the expense 
of the general creditors upon the total 
sum but that it is to be deducted from 
that part of the amount realized which 
hw to go to the secured creditors. I 
^Ul assume that bu*' I am very far from 
aooidiog it. Even so, however, it has to 


be remembered that under Eule 18 of 
the Second Schedule to the Presidency 
Towns Insolvency Act no mortgagee can 
be compelled to have his security realized 
under that schedule in any case. Steps 
can only be taken either by the mort¬ 
gagee or with his consent and it may 
not, therefore, be totally unreasonable 
in these circumstances to impose a con¬ 
dition that the commission has to be 
paid even at the expense of the security 
that is realized. It is another matter 
altogether to say because of those words 
in the amended explanation that in a 
case where certain assets are charged 
for a sum that greatly exceeds their 
value the total amount realized by those 
assets on sale is to be regarded as assets 
collected by the Official Assignee in the 
estate for the purpose of levying upon a 
secured creditor a part of the commission. 
The word “assets” in the Calcutta In¬ 
solvency Rules may be found also in 
Rule CO where the rule says that 

the assets in every matter remainiog after 
payment of the actual expenses incurred in 
realizing any of the assets of the insolvent shall, 
subject to any order of the Court, be liable to the 
following payments which shall be made in the 
following order of priority ; 

and second in the list of the payments in 
this /‘Any fees payable to or costs, charges 
or expenses incurred or authorized by the 
Official Assignee.” Looking at the rule as 
a whole it seems to me that the purpose 
of Bankruptcy Eule No. 178 is to say that 
the remuneration of the Official Assignee 
is to bo computed on the amount that he 
collects for the estate. This is very 
different from the rule that obtained 
under the previous Insolvency Act—the 
Imperial Statute—where it had to be 
computed on the amount available as 
dividend which of course is a very differ¬ 
ent thing because the expense of adminis¬ 
tration has come out of the general estate 
before there is any dividend. 

In the present case I feel reasonably 
clear that the intention of the arrange¬ 
ment between the firm of Eamratan Das 
Bagree and the Official Assignee was that 
that firm would raise no objection to the 
Official Assignee selling as he wanted to 
sell but that they were not by that 
arrangement to be understood as in any 
way bringing themselves into the Insol- 
vsney administration but on the contrary 
would proceed with their suit for enforce¬ 
ment of their security as indeed cheir 
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right was. The learned Judge takes^ m 
this matter substantially the same view 
which I venture to think is correct- 

Some comment has been made on the 
fact that the learned Judge ordered the 
Official Assignee to pay the costs person¬ 
ally. If he was to order the Official As¬ 
signee to pay costs at all he must order 
him to pay the costs personally as it is 
quite clear that this consequence cannot 
be visited upon the unsecured creditors. 
The correspondence immediately proceed¬ 
ing the launching of this motion does not 
induce me to think that the learned 
Judge would have been right in leaving 
each party to bear its own costs, and I 
for one am not disposed bo interfere with 
his discretion in that matter. With I'e* 
gard bo this appeal there can be no 
question that the Official Assignee having 
lost, must pay the costs of the respon¬ 
dents. 

Mukerji, J.—I agree. 

R.D. Appeal dismissed. 


was that it had been in his possession 
for a very long time, since the previous 
October. When the case came on trial 
before the Magistrate it appeared that 
the elephant had at one time been pur¬ 
chased in the name of the complainant 
on behalf of the joint family of the com¬ 
plainant and his brothers. The present 
petitioner’s case was that a certain share 
in the elephent went to a lady, as the 
widow of a brother, and that on parti¬ 
tion of the joint family property the 
rest of the share, in the elephant, which 
had got something to do with the tim¬ 
ber business, also went to the lady. He 
says that he purchased first of all the 
right of another person to whom the 
lady purported to sell her share, and 
secondly 14 annas so as to entitle him to 
14 annas 8 gandas of the elephant. So 
far from that case being rejected by the 
Magistrate, the present petitioner was 
acquitted by the Magistrate of the 
charge of abetment of theft upon which 
he was tried. 
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Rankin AND Duval, JJ. 

Sattar Ali —Petitioner. 

V. 

Afzal Mahomed —Opposite Party. 

Criminal Revision No. 671 of 1926, 
Decided on 19th August 1926, from the 
order of the S. J., Sylhet and Gaohar, 
D/- 3rd June 1926. 

Crlviinal P. C., S. Elephant seized by 
police from accused*$ custody—Accused tried for 
and acquitted of abetment of theft of the ele- 
phant—Elephant should be made over to him. 

A certKkia elephant was seized by Police from 
the accused on a charge of abetment of theft of 
elephant, the accused, on his claiming to be the 
purchaser of certain shares in the animal, was 
acquitted. 

ffeld: that the animal should have been 
made over to the accused on failure of the case 
against him and not to complainant. 

[P. 532, C. 2] 

Nuruddin Ahmed —for Petitioner. 

Paresh Lai Shome —for Opposite 
Party. 

Rankin, J. —In this case a certain 
elephant which was in the house ofiihe 
present petitioner was, on a certain 
night, seized by the police. It appears 
that the complainant said it was his 
elephant, and that it had been quite 
recently stolen. The petitioner’s case 


When the learned Magistrate came to 
deal with the question what, in these 
ciroumstanpes, he should do with the 
elephant he appears to have gone wrong 
because the correct order was to say 
that this elephant was found in the 
petitioner’s house, and should go back to 
the petitioner, having been taken by the 
police compulsorily from him. Instead 
of that the Magistrate made an order 
handing it over .to the complainant 
until the civil Court should adjudge to 
the contrary, taking measures'to preserve 
the elephant during the period limited 
for an appeal from his order. In my 
judgment that is a wrong decision. The 
elephant having been taken from the 
present petitioner’s possession, on the 
failure of the case against him it should 
have gone back to the present petitioner 
from whom it had been taken. On these 
grounds I think this rule should be made 
absolute, the order complained of should 
be set aside, and an order made in lieu 
thereof, that the elephant bo handed 
back to the present petitioner. 

Duval. J .—I agree. 

R-D. Buie made absolute. 
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SUHRAWARDY AND DUVAL, JJ, 

Banshidhur Marwari and others — 
Petitioners. 

V. 

Secretary of State for India —Opposite 
party. 

Civil Kule No. 81o(m) of 1926, -De¬ 
cided on 9bh November 1926, from the 
order of the Dist. J., Burdwan, D*/ 10th 
January 1925. 

Land Acquisition (1894 amended 1921)i 
S. 54—“ In any proceeding"—Order dismissing 
application jor restoration of application dis¬ 
missed for default not appealable. 

The addition of the words “ in any proceed¬ 
ing” in S. 54 by the amending Act does not 
extend the right of appeal under S. 54 so.as to 
include an order of the Land Acquisition Judge 
dismissing an application for restoration of a 
previous application dismissed for default : 39 
Val 393, Foil.] 43 Cal, 665 & 46 Cal. 861, Ref. 

[P 534, C 1] 

Bankim Chandra Muherjee and Puma 
Chandra Chatterjee —for Petitioners. 

Surendra Nath Guha and Amhika 
Pada Chowdhury —for Opposite Party. 

Suhrawardy, J. —This is an applica¬ 
tion for extension of time under S. 5, 
Limitation Act, for filing an appeal to 
this Co''rt against an order of the Land 
Acquisition Judge disnaissing the peti¬ 
tioner’s application for restoration of his 
previous application dismissed for de¬ 
fault. It appears that on a reference by 
the Collector the matter came up before 
the Land Acquisition Judge and on the 
2lst May 1924 it was dismissed for 
default in the absence of the petitioner. 
On the 11th June 1924, the peti¬ 
tioners applied under 0. 9, E. 9, for res¬ 
toration of the case. This application 
was also dismissed for default on the 
10th January 1925. On the 6th March 
1925, the petitioners applied before the 
Land Acquisition Judge for review of his 
order, dated the 10th January 1925 
That application for review was dismissed 
on the 26th June 1926. 

The petitioners thereafter presented a 
jnemorandum of appeal to this Court on 
the 80th July 1926 directed against the 
order of the lOth January 1925 and 
almost simultaneously made the present 
application for extension of time under 

“ of the Limitation Act. If there 
Ware oo objection to the maintainability 
« the appeal I would have felt disposed 
•0 axouae the time covered by the pro¬ 


ceedings for review of judgment in the 
Court below. But the learned Govern¬ 
ment Pleader who appears on behalf of 
the opposite party argues that the order 
against which the petitioners seek to 
appeal to this Court is an order from 
which no appeal lies under the Land 
Acquisition Act to this Court, Our at¬ 
tention has been drawn to S. 54 of the 
Land Acquisition Act, That section says 
that an appeal from an order of the Land 
Acquisition Judge shall only lie to this 
Court from the award or any part of the 
award. The learned Advocate who ap¬ 
pears for the petitioners argues that the 
wording of that section is wide enough 
to include an appeal from an order such 
as the one from which he is appealing ; 
and he bases his contention on the in¬ 
troduction of the words “in any pro¬ 
ceeding” into the section by the Act of 
1921. The section as it stood before 
1921 read as follows : 

Subject to the provisions of the Code of Civil 
Procedure applicable to appeals from original 
decrees, an appeal shall lie to the High Court 
from the award or from any part of the award 
of the Court in any proceeding under this 
Act. 

The amendment or alteration of the 
section by the Act of 1921 simply ampli¬ 
fies its provision by making it explicit 
and adding the right of appeal from the 
High Court to the Privy Council. On a 
comparison of the wordings of the re¬ 
pealed section and of the present sec¬ 
tion it seems that the present section is 
move stringent in its provisions as it 
indicates that an appeal shall lie only 
from the award or any part of the award. 
•The addition of the word “only” after 
appeal must be taken to signify that the 
Legislature intended that an appeal 
should not lie from any order unless such 
an order can be construed as an award. 

“ Award” has not been properly defined 
in the Act; but what is or may be sup¬ 
posed to be an award has been suffi¬ 
ciently indicated in several sections of 
which reference may be made to S. 11. 

S. 26 also indicates as to what an award 
should be. Under that section an award 
shall specify the amount awarded under 
S. 23. The order against which the 
petitioners want to appeal cannot be 
said to be an award within the meaning 
of S. 26 of the Act. This view was taken 
in the case otBasun Molla v. Tasiruddin 
(l) where it was held that no appeal lav 
{\) [1911] 39 Cal. 393=15 I. C. 926. ^ 
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from an order of the Judge refusing bo 
restore a case by setting aside the decree 
passed ex parte for default of the peti¬ 
tioner ; and it was there observed that 
under S. 54 an appeal would lie only 
against an award or any part of an 
award. It is however argued that the 
addition of the words “ in any proceed¬ 
ing” in the section by the amending Act 
extends the right of appeal under S. 54 
so as to include the present order. We 
do not think that the words “ in any 
proceeding” were calculated to convey 
any such meaning. These words were 
added as at one time doubts were expres¬ 
sed as to certain orders of the Land Ac¬ 
quisition Judge being considered as 
awards, such orders having been des¬ 
cribed as “ decisions of Court.” What¬ 
ever the reason for the introduction of 
those words may be, it is clear that 
they do nob give the right of appeal 
against any order which cannot strictly 
be called an award. The view taken in 
Sasun Holla's case (1) has been after 
the amendment in 1921, followed and 
adopted in Dul Chand SingKi v* Secre¬ 
tary of State (2) and Sarat Chandra 
Ghose v. Secretary of State (3) though 
the latter case in construing the parti¬ 
cular order involved therein differed 
from the decision in Dul Chand Singhi 
V. Secretary of State (2). We are ac¬ 
cordingly of opinion that no appeal lies 
from the order passed by the Land Ac¬ 
quisition Judge on the lOth January 
1925 dismissing the petitioners’ applica¬ 
tion for restoration of his previous ap¬ 
plication dismissed for default. It will 
therefore serve no useful purpose to 
allow the petitioners extension of time 
to file the appeal. 

In this view this rule fails and is dis¬ 
charged with costs five gold mohurs. 
Duval, J. —'I agree. 

Rule discharged^ 


G65=37 I. C. U, 

(3) [1919] 46 8Qj_ _ 5Q ^ _ 23 

0. W. N. 373. 
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Mukerji and Graham, JJ. 

Sarat Krishna Bose —Petitioner. 

V. 

Bisweswar Mitra and others —Opposite 
Party, 

Civil Revision No. 353 of 1926, Decided 
on 21st December 1926, from an order of 
the Sub-J., Faridpur, D/- 15th December 
1925. 

❖ iii (a) Civil P. C., 0. 9, R. 9—P. 9 does not 
apply to set aside dismissal of application under 
B. 9—S. 141, Civil P. C., does not authorise such 
procedure—If second application is in time, it 
may be treated as application to restore suit itself 
— If not in time, S, 151 may he invoked. 

Section 141, Civil P. 0., does not make 0. 9 
applicable to proceedings under 0. 9. When an 
application under 0.9, R.9, for restoraiion of the 
suit is dismissed for default under B. 4 of that 
order, no application lies under 0. 9 B. 9, for 
setting aside that order of dismissal and for re¬ 
storation and re-hearing of the former application 
under 0. 9, B, 9, but the second application may 
be treated as an application to restore the suit 
itself and not to restore the first application, and 
if it is within time, there can be no bar to its 
being dealt with an application under 0. 9, B. 9 
Civil P. C. If it is not within time, S. 161 may 
be invoked in proper cases to restore the suit: 
A.I.R. 1924 A«.503, Foil.] 44 Cal.950, Diss. from; 
17 All. 106 (P.C.) Rel, on. [P 535 C 1, P 536 C 1] 

f6) Civil P. C., S. 151— No proper refnedy 
provided but no prohibition provided'—S. 151 
to be invoked. 

Where there is no provision in the Code ex¬ 
pressly providing for a remedy and none which 
prohibits a remedy being administered and such 
remedy is callet^ for in order to do that real and 
susubstantial justice for the administration of 
which it exists, the provision, of S. 151 may and 
should be resorted to : A, I. R. 1925 All, 773 and 
21 C. W. N. 769, Ref. [P 536 C 2] 

Asita Ranjan Ghose and Abinash 
Chandi'a Ghose —for Petitioner. 

Kshetra Mohaii Ghose, Mohendra 
Kumar Ghose and Biraj Mohan Majumr 
dat —for Opposite Party, 

Judgment.—The petitioner had insti¬ 
tuted a suit in the first Conrb of the Sub¬ 
ordinate Judge of Faridpur on the 9th 
August 1924 for setting aside a revenue 
sale in respect of a certain taluk. The 
suit was dismissed for default, as the 
petitioner did not, or, as he says, was 
unable to, appear on the 5th August 1925. 
On-the 4th September 1925 he applied 
under 0. 9, R. 9, Civil P. 0., for restora¬ 
tion of the suit. The Subordinate Judge 
ordered this application to be registered 
and ordered the petitioner to file talabana 
and processes on or before the 10th Sep¬ 
tember 1925, This order was not com- 
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plied with. Oa the lOfch Sepfcembai' 
1925 the case being put up, an application 
was made on the petitioner’s behalf 
praying for a reasonable time to enable 
‘the petitioner’s pleader to communicate 
with the petitioner who, it was said, was 
away at a distant place. The Subordi- 
snate Judge granted time by the following 
•order : “On the prayer of the applicant 
time allowed till 12/9 next for filing 
talabana and processes.” On the 12th 
September 1925 the application under 
'O. 9, R. 9, Civil P. C., was dismissed for 
default as talabana and processes were 
not filed. On the 20th October 1925 
another application was filed by the 
petitioner under 0. 9, R. 9 for the setting 
aside of the aforesaid order of dismissal 
and for restoration of the aforesaid appli¬ 
cation under O. 9. R. 9, Civil P. G. 
This application was dismissed by the 
Subordinate Judge on the 15th Decem¬ 
ber 1925, ha having held that such an 
application did nob lie. The material 
portion of his order runs as follows : 

Hq (tnea.ning the petitioner) now applies for an 
order to set aside the order dismissing his appH- 
•cation under 0. 9, R. 4 for default. In my opin¬ 
ion O. 9 does not apply in this case. The 
Miscellaneous proceedings to which S. 141 ap¬ 
plies are matters such as applications for pro- 
•bate, certificate of guardianship etc., which, 
when contested, partake of the nature of suits, 
and not miscellaneous cases of this description. 
iI, therefore, reject this application. 

It is the validity of this order which is 
in conbrovery in this Rule. 

The contention of the petitioner is 
that by virtue of the provision contained 
in S. 14:1, Civil P. C. 0. 9 is applicable to 
all miscellaneous proceedings including a 
proceeding under O. 9 and when his ap¬ 
plication under O. 9, R. 9 for restoration 
of the suit was dismissed for default 
under R. 4 of that order, an application 
lay under 0. 9, R. 9 for setting aside 
that order of dismissal and for restoration 
and re-bearing of the former application 
under 0. 9, R. 9. The authority which 
directly supports the petitioner’s •con¬ 
tention is the decision of this Court in 
case of Bepin Behary Shaha v. Abdul 
Ban'i (1), The learned Judges who 
•decided that case relied upon the reason 
^ the Rule in Diljan Nichha Bibi v. 
Semanta Boy (2), in which an application 
w setting aside a sale under O. 21, R. 90, 
^*vil P. 0„ had been dismissed for default 

(1) U916} 44 Sal. 960^3^3. wTn. 30=35 f 
9* ®1«=24 C. L, J. 446. 

<2) [1916] 19 0. W. N. 758=29 I, C. 395. 
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and it was held that O. 9 was applicable 
for setting aside that order of dismissal. 
They proceeded to observe as follows : 

In this case also, in a similar way, fcho appli¬ 
cation for restoration of the case under 0, 9, Rr. 
4 and 9 may be treated as an original application 
although no fresh parties are interested in the 
case. The proceeding is initiated by an appli¬ 
cation which has to be numbered as a separate 
miscellaneous case and decided upon evidence. 

It was further suggested that this ap¬ 
plication under O. 9, R. 9 might also be 
treated as an application for review as 
0. 47, R. 1 which applies to all orders of 
the Court that may be reviewed under 
certain circumstances : but with this 
matter we are not concerned for the 
moment. 

An elaborate research into the history 
of S. 141 and an exhaustive analysis of 
the case-law bearing on it will be found 
in the recent judgment of Page, J., in the 
case of Basarutulla Mean v. Beazuddin 
Mean (3). Now amidst the hopelessly 
conflicting mass of judicial decisions 
which have clustered round S. 141 and 
S. 647 which stood in its place before, 
the solid bed-rock on which it is safe bo 
take one’s stand is the decision of the 
Judicial Committee in the case of Tkakur 
Prasad v. Fakirullah (4). Their Lord- 
ships’decision' makes it perfectly plain 
that the section does not apply to appli¬ 
cations for execution, but only to ” ori¬ 
ginal matters in the nature of suits, such 
as proceedings in “probates, guardanships 
and so forth.” The expression “so forth” 
must, in my opinion, be read as meaning 
proceedings ejusdem generis with the 
instances that precede it, and include 
such proceedings as in divorce, in insol¬ 
vency, for succession certificate and the 
like, and the expression “original matters” 
in my opinion confirm that view as 
meaning matters which originate in 
themselves and not those which spring 
up from a suit or from some other pro¬ 
ceeding or arise in connexion therewith. 
The criterion of originality as indicated 
in Depin Behary Shaha v. Abdul Barik (l) 
in the passage quoted above is not what 
is meant. This passage has been con¬ 
strued by the learned Judges of the 
Allahabad High Court as meaning that 
the second application might be treated 
as an original application for restoration 
of the suit itself [Pitamber Lai v. Dodi 

, (3) A. I. R. 19-26 Cal, 773=53 Cal. 679. ^ 

(4) 17 All. 106=22 I. A. 44=6 8ar. 
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Singh (5) ]; but with all respect I am 
TJnable to agree that that is what the 
passage means. I think the true mean* 
ing of the passage is that, in the opinion 
of the learned Judges, a proceeding which 
originates in a new application which has 
to be numbered as a separate miscella* 
neous case and decided upon evidence 
satisfies the requirements laid down in 
the decision of the Judicial Committee. 
In this view I am unable to concur. On 
the other hand, I entirely agree with the 
learned Judges of the Allahabad High 
Court in the view expressed in the case 

oi'PitambarLal v.Dodi Singh {b) that 
if the fresh application is treated as an 
application to restore the suit itself and 
not to restore the first application, and 
is within time, there can be no bar to its 
being dealt with as an application under 
0. 9, Civil P. C. 


The foundation of the decision in 
Bepin Behary Shaha v. Abdul Batik (1), 
therefore is in my opinion, wrong, and 
after the shock it has received in numer* 
0 U 8 authoritative decisions of several 
Courts can no longer be relied upon. I 
have already referred to the case of 
BasaratuUah Mean v. Rea;;uidiii Meani2) 
in which the-authorities are collected. I 
may specially rnention also the decisions 
of the Patna High Court in Bhubaneswar 
Prasad Singh v, Tilakdhari Lai (6) and 
Bam Qulam Singh v. Sheo Deonarain 
Singh (7) and that of the Allahabad High 
Court in Pitambar Lai v. Dodi Singh (5) 
to which I have already referred. The 
last two of the aforesaid cases directly 
dealt with an application which arose 
out of the dismissal of a suit as in the 
case now before us. The Madras High 
Court also appears to have taken the 
same view as has been adopted in Patna 
and in Allahabad. 

I am accordingly of opinion that the 
learned Subordinate Judge is right in 
the view he has_taken and that the peti¬ 
tioners application in so*faras it purport¬ 
ed to be one under 0. 9, R. 9, Civil P. C., 
was not competent. At the same time, 
however, I am of opinion that the duty 
of the learned Judge did not end in dis¬ 
posing of the application^OD that ground 
alone as he appears to have done. The 
^ode has made no express provision for a 

R. 1924 All. 503=46 .Ml. 319. 

(7) [3919] 4 P. L. J. 287=51 I. C. 162. 


case like this, and it is natural to sup¬ 
pose that there should be some way open 
to the petitioner to get rid of the order 
which was passed on the 12th September 
1925 if he can show that his default was. 
not due to his laches. The application 
which he presented on the 28th October 
1925 cannot by reason of the bar of limi¬ 
tation be entertained as a second appli¬ 
cation for setting aside the ex parte 
decree. To meet cases such as this 
S. 151 of the Code was enacted, and 
where there is no provision in the Code 
expressly providing for a remedy and 
none which prohibits a remedy being 
administered and such remedy is called 
for in order to do that real and substan¬ 
tial justice for the administration of; 
which it exists, the provision of S. 151' 
may and should be resorted to. This 
substantially is the view that has been 
taken of the applicability of this section 
in a matter of this kind in the cases of 
Ganesh Prasad v. Bhagelum Bam (8) and! 
Bharat Chandra Nath v. Yasin Sarkar{^)> 
and I am disposed to adopt in the present 
case the course that was followed in the 
last mentioned case. I would accordingly 
direct that the application of the petiti¬ 
oner, dated the 20tb October 1925, willi 
be treated by the Court below in th& 
exercise of its inherent power ex dehito 
justice to review the order of dismissal 
for default passed on the 12th September" 
1925, The Rule therefore will bs made* 
absolute in these terms, but in view of 
the facts of the case no order will ha 
made as to the costs in the Rule. 

—_ Buie made absolute. 

A.LR. 1925 All. 773=47 All. 878. 

(9) L191/J 21 C. W. N. 769= 411. 0. 586. 
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Panton and Mallik, JJ. 

In the matter of Satis Chandra Singha^. 
Pleader. 

Civil Reference No. 7 of 1926, Decided! 
on 1st March 1927, made by the Munsif^ 
Vishnupur. 

(a) Legal Practitioners Act, S. 14 —AUegatioM 
amounting to aiding or conspiring to commit 
criminal offence — Proceeding under S, 14- 
should not be taken but a criminal prosecution, 
may be started. - 

In a case where what was allege&^aisBt 
pleaders amounts to a charge of. and: 

abetting or conspiring to commit' a eriminak * 
ofience, the correct procedure to be followed ia. 
that proceedings under the Legal Fraetitiocera 


ew 
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Act should not be taken, but if it was' thought 
necessary to .take action, it should be by way 
of a oiiminal prosecution ; A. J, B. 192G CaL 
^3, Foil. [P 537 c 2] 

(b) Legal Practitioners Act. S. U^Becording 
evidence in contravention of S, li—‘Procedure 
is defective. * 

Where the evidence was not received and re* 
corded as required by 8.14 upon the date on 
which the enquiry was held it is a substantial 
defect in procedure. [P 537 C 2] 

Judgment.— “This is a reference under 
S. 14 of the Legal Practitioners Act made 
by the Munsif of Vishnupur through the 
District Judge of Bankura. It relates to 
the alleged misconduct of Satis Chandra 
Singha, a pleader. What is reported 
against him is this that he, accompanied 
by a clerk, obtained from the oflficers of 
the Munsif's Court the record of a certain 
suit on the pretext apparently of examin* 
ing it. While the record was thus in 
his custody, either he or the clerk inter¬ 
polated in the plaint the Bengali word 

Katak ’ which had the effect of materi¬ 
ally altering the sense of that docu- 
ment. It appears that the matter was 
reported to the Munsif by Babu Bhavani- 
pati Banerji, a clerk in charge of the 
records. This was on the 24th of August 
last. The learned Munsif thereupon 
investigated the matter, and he appears 
to have taken the statements of Bhavani- 
pati, Sriram Mahapatra, a clerk, Abdul 
Ali Khan, a peon, and Satis Chandra 
Gbaudhuri, a copyist, who are said to 
have borne out the allegations against 
the pleader. The learned Munsif then 
called upon the pleader to show cause 
why his conduct should not be reported 
to this Court and fixed the 18th Septem¬ 
ber for the hearing of the matter. On 
the application of the pleader, the hear¬ 
ing was adjourned till the 256h Septem¬ 
ber and on that date he put in a petition 
asserting his innocence. The hearing 
was then adjourned to the 20th Novem¬ 
ber and then again to the 22nd Novem* 
ber, on which date one Makban Pramanik 
WES examined. Thereafter the learned 
Mnnsif made the report upon which 
these proceedings are founded. The 
Crown is unrepresented. 

Several points have been taken on be- 
jteU of the pleader. In the first place, it 
pointed out that the misconduct 
iileged aga'nst him is of a kind which 
ypld render him liable to criminal 
Igoaeontion. That appears to be the 
for wbat is so alleged is that be 


committed forgery within the definition 
of that word in the Indian Penal Code or 
conspired to commit that offence. That 
being so, the decision of this Court 
founded upon earlier decisions of a 
similar character, in In the matter of 
Rajendra Kumar DuUa{l), is relevant.. 
It was there pointed out that in a case 
where what was alleged against pleaders* 
amounts to a charge of aiding and abet-i 
ting or conspiring to commit a criminal 
offence, the correct procedure to be fol-i 
lowed is that proceedings under the^ 
Legal Practitioners Act should not be, 
taken, but that, if it was thought neces-' 
saiy to take action, it should bo by wavj 
of a criminal prosecution. In view of 
that decision, we are of opinion that 
these proceedings should not have been 
taken and must fail. It is unnecessary 
therefore for us to go into the other 
points urged, but possibly it is better 
that we do so. 

The second point is that the procedure 
adopted by the Munsif was in contraven¬ 
tion of the provisions of S. 14 of the 
Legal Practitioners Act. It has been 
urged that he was wrong in recording 
the evidence of those clerks and the 
peon before framing his charge against 
the pleader. We do not see any 
substance in this objection. But the 
substantial defect in the procedure ad“ 
opted is that the evidence of these per¬ 
sons was not received and recorded as 
required by S. 14 upon the date on which 
the enquiry was held. In other words, 
they were not examined in the presence 
of the pleader. As I have pointed out, 
the only person who was examined was 
Makban Pramanik. Nevertheless, the 
learned Munsif formed his opinion to a 
very considerable extent upon the state¬ 
ments made to him by the clerks and 
the peon in the absence of the pleader. 

^ The third objection taken is that put¬ 
ting aside the evidence of these persons 
which should not be used against the 
pleader, there remains only the state¬ 
ment of Makban Pramanik, who, if the 
offence was committed, was an accomplice 
in its commission upon whose unsupported 
testimony the charge could not be 
established. 

For these reasons we are of opinion 
that this reference must be rejected. 

R.d. Reference rejected. 


(1) A. I. R. 1926 Cal. 502. 
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B. B. Ghose and Panton, JJ. 

Kshetra Nath Sikdar and others^T)e‘ 
tendanta 3 and 4—Appellants. 

V. 

Harasukdas Balkissen Das and others — 
Plaintiffs—Bespondents. 

Appeals Nos, 169 of 1924 and 163 of 
1925, Decided on 22nd December 1926, 
from the Original Decrees of the 2nd 
Sub.-J., 24 Pergannahs, D/- 24th March 
1924. 

^ (rt) Evidence Act, S. 92— Contract reduced 
to writing—Rule excluding any other evidence 
does not apply when there is complete oral co»* 
tract before writing. 

The rule of evidence that where the terms of 
a contract have been reduced to writing, you 
cannot give any other evidence of the contract 
than the written document itself, applies only 
if the document was intended to be the em¬ 
bodiment in writing of the transaction and not 
if there was a complete oral contract before the 
writing was given and the document does not 
express and was never intended to express the 
whole agreement between the parties ; 20 W. B 
150 ; A. I. R. 1923 P, C. 50 and 43 Cal. 895, 
on. [P 540 C 2] 

(6) Contract Act, S. 62—Creditor instead of 
actually being paid, taking retiewed pronote re¬ 
ceiving some consideration as increased Interest- 
Old debt is not paid off—Whether new is sub¬ 
stituted in place of old is a question of fact— 

Where a creditor has not been actually paid 
but he takes^ a renewed bill or promissory note 
for his debt in order to give time to the debtor 
and receives some consideration by way of in¬ 
creased interest or otherwise for his forbearance 
It can hardly be said that the old debt had 
OMD paid ofi by the acceptance of the renewed 

[P 542 C 1 ] 

Whether there was an agreement to substitute 
a new contract or not is a question, of fact de¬ 
pending on the intention of the parties. The true 
rule IS that one should look to the substance of 
the matter and not to mere form. fP 542 C 1] 

(c) Transfer of Property Act, S. iS—Mort¬ 
gagee claiming priority will not lose his right 
unless estopped by his conduct. 

Ordinarily priority of rights created by diSer- 
eut transfers is governed by S. 48, and a mort¬ 
gagee claiming priority will not lose his right 
unless his conduct was such as to estop him 
from asserting it. [P 542 c 2 ] 

id) Transf er of Property Act, S. 3 —Equitable 
*nortgage—Subsequent sale—Purchaser asking 
jor title-deed—Vendor replying that he had not 
got it Abstention from enquiry by purchaser 
amounts to notice. 

Abstention from enquiry for title deeds in a 
one knows that mortgages by deposit 
® a-re legal and usual amounts to 

notice of a mortgage under S. 3, especially when 
purchaser has asked for the title deed and 


the vendor replied that he has not got it 1 
A. I. R. 1923 P. G. 211, Foil. [P 543 0 1] 

(e) Registration Act. S. 17 — Mortgage by 
deposit of title-deeds—Part consideration paid 
to mortgagor for discharging previous mortgage 
by deposit of deeds—Mortgagor depositing the 
deeds—'Letter confirmiitg the deposit and ac- 
-hnowledging receipt of some more money paid 
to him on the dale of the letter does not require 
registration — Transfer of Property Act, S, 59. 

Defendant approached the plaintiff and asked 
for a loan of Bs. 70,000 on the security of the 
property which was previously mortgaged by 
deposit of title-deeds. The plaintiff advanced 
Rs, 25,000 on condition to pay off the debt due 
to previous mortgagee, to get back the title- 
deed and deposit it with him for the loan of 
Rs. 70,000 which the plaintiff had agreed to 
make. The defendant subsequently made over 
the title-deeds to the plaintiff and the plaintiff 
made a further advance of Rs. 25,000 to defen¬ 
dant. On the same day, defendant drew up and 
signed a memorandum of the transaction 
already completed in the form of a letter ad¬ 
dressed to the plaintiff as follows : “I applied 
to you for a loan of Rs. 70,000 which you agreed 
to advance as a deposit of the title-deeds. ... I 
accordingly deposited with you the original con- 
V 0 yan -*6 from Pashupati Nath Deb in my 
favour . . . which is the only document I 
received’from my vendor on purchase of the pro¬ 
perty. I never had any other title-deeds re¬ 
lating to the property. You have advanced to 
me Rs. 25,000 today on my assurance that there 
is no encumbrance affecting the property. The 
further sum of Rs. 20,000 will be advanced by 
you when requited by me. Yours faithfully.” 

Held ; that the letter is not the contract for 
the mortgage, nor the agreement to give a mort¬ 
gage, but it is a statement made by the defen¬ 
dant of the fact that he had deposited the 
title deed of the property as the plaintiff had 
agreed to advance the money on the mortgage 
of the property and that it did not itself create 
any title and did nob constitute the bargain 
between the parties and, therefore, does not re¬ 
quire registration. . [P 54101] 

Sarat Chandra Basak, Dkirendra 
Krishna Boy and Barm Prosxd Mukho- 
padhaya —for Appellants. 

Brojo Lai Chakrawarti, Gopendra 
Krishna Banerji and Dinesh Chandra 
Bay —for Respondents. 

Surjya Kumar Aich —for Deputy 
Registrar. 

B. B. Ghose, J .— These two appeals 
are against the preliminary decree and 
the final decree in the same suit which 
was brought for enforcement of a mort' 
gage by deposit of title deeds in the 
town of Calcutta. The appellants are 
Defendants 3 and 4. The Defendant 
No. 1 purchased certain properties m 
the suburbs of Calcutta by a deed dated 
the 29th of September 1919 for 
Rs. 1,03,000. The area of the land pur¬ 
chased was 12 bighas odd. Out of this 
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ho had sold to third parties about 
2 bighas of land which is not the subject 
matter of the present litigation. The 
Defendant No. 1 subsequently borrowed 
a certain amount of money from one 
Torit Bhusan Eoy by depositing the 
title deed with him. He afterwards 
approached the manager of the plaintiff 
firm and asked for a loan of Ks. 70,000 
on the security of tke property in ques" 
tion. The manager agreed. The plain* 
tiff’s case is that on the 2l9t of January 
1920, the manager Kissen Gopal Bagri, 
advanced Rs. 25,000 which he made over 
to the attorney who was acting for De¬ 
fendant No. 1 on condition that be would 
pay off the debt of Defendant No. 1 to 
Torit Bhusan Roy and after getting back 
the title deed deposit it with Kissen 
Gopal Bagri for the loan of Rs. 70,000 
which Bagri had agreed to make on the 
mortgage of the property. The attorney 
got back the document and made over 
the title deed to Bagri under the direc¬ 
tion of Defendant No. 1 on the 24:th of 
January 1920, when Bagri made a fur¬ 
ther advance of Rs. 25,000 to the De¬ 
fendant No. 1. 

After getting the title deed of the De¬ 
fendant No. 1, Bagri and Defendant No. 1 
went to the office of the plaintiff’s 
attorney Jatindra Nath Basu and a 
memorandum of the transaction already 
completed was drawn up by the attorney 
and signed by Defendant No. 1, Ganen 
dra Krishna Mitber. The memorandum 
was in the form of a letter addressed to 
the firm. Further sums were advanced 
to the Defendant No. 1 on 29bh January* 
4fch February and 12th February 192(X 
making up the total amount of Rs. 70,000 
that was agreed to be secured by the 
mortgage. The money was advanced on 
hundis of which the Defendant No. 1 
was the drawer as well as the acceptor. 
These hundis were not met on due 
dates but were renewed from time to 
time and the money thus advanced not 
having been paid the plaintiff has 
brought this suit for recovery of the 
sums due. The last series of hundis 
which the Defendant No. 1 drew are 
given at the foot of the plaint. Out of 
the 10 bighas of the property which re¬ 
mained with the Defendant No. 1 he 
sold to Defendants 5, 6 and 7, 2 bighas 
on the 24th of March 1920 for Rs. 47,500. 
On the llfch of May 1920 Defendants 5, 6 
•nd 7 gold for Rs. 75,000 the entire 


quantity of land purchased by them from 
Defendant No. 1 to Defendants 3 and 4 
who are the appellants before us. The 
Defendant No. 1 subsequently became 
insolvent and Defendant No. 2 is the 
Official Assignee in whom the interest of 
Defendant No. 1 is now vested. 

Various questions were raised before 
the Subordinate Judge by Defendants 3 
and 4 to the claim made by the plaintiff. 
The Defendant No. 1 did not appear to 
contest the suit. The Official Assignee 
also did nob contest the suit. Defen¬ 
dants 5, 6 and 7 were not originally 
joined as defendants bub they were added 
on the objection of Defendants 3 and 4. 
These defendants really contested the 
suit. In the Court below 15 issues were 
raised and the Subordinate Judge decreed 
the suit and directed that the plaintiff 
was entitled to the sum claimed with 
interest at the rate of 18 per cent per 
annum. There is some obscurity in the 
judgment with reference to the rate of 
interest. The plaintiff claimed 18 per 
cent interest in the plaint, but the Sub¬ 
ordinate Judge observes that there was 
some claim for interest at an increased 
rate which he did not allow. No ques 
tion, however, was raised as regards the 
rate of interest before us, or the amount 
found due in the final decree, so it is 
unnecessary to say anything further 
with reference to it. 

Three points have been raised before 
us by the learned advocate on behalf of 
the appellants and these points are 
covered by Issues 5. 6, 11, 12 and 13. 
The first point urged is that the memo¬ 
randum is the sole evidence of the con¬ 
tract of mortgage, and as the document 
is not registered it is not admissible m 
evidence. Reliance is placed in support 
of the contention that this memoranduni 
is inadmissible in evidence for want of 
registration and that no oral evidence is 

admissible to establish the mortgage on 

the case of Subramanian v. Luchman (1). 
The argument of the learned advocate is 
that having regard to the oral evidence 
given on behalf of the plaintiff it should 
be held that the memorandum dated the 
24th of January 1920 constituted the 
bargain between the parties, and that 
being so the document ought to have 
been registered under S. 17 of the Indian 
Roeistration Act and as it is nob regis- 
Ti) A I. 19*23 P. C. 50=50 Cal. 338=50 
I. A. 77(P.C.). 
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tered it is inadmissible in evidence under 
the provisions of S. 49 (c) of the Indian 
Registration Act. It is contended on the 
other hand on behalf of the plaintlff-res’ 
pondent that this document only referred 
to a transaction which had already been 
completed by the deposit of the title 
deed and the advance of the loan, and 
the agreement to make a further ad¬ 
vance, the memorandum did not consti¬ 
tute the bargain between the parties, and 
consequently did not require registration. 
He was also entitled to give oral evidence 
in proof of the contract of mortgage 
which was effected previously by the 
deposit of the title deed. It was further 
contended on behalf of the respondent 
that looking a^t the language of the letter 
it will be evident that it did not create 
any interest in immovable property as 
required by S. 17 of the Indian 
Registration Act and registration was not 
compulsory. Oral evidence cannot be 
gone into in order to ascertain whether 
a certain document creates a title in im¬ 
movable property, in order to bring a 
document within the provisions of S. 17 
of the Registration Act, but only the 
document should be looked into. 

It was further argued that the oral 
evidence does not show that the memo¬ 
randum was the bargain between the 
parties as is contended on behalf of the 
appellants. In order to decide the ques¬ 
tion whether it was necessary to have 
the document registered on the authority 
of the case of Suhramanian v. Lutchman 
(l) on which the appellant relies, the 
decision should be carefully examined. 
At page 82 of the report the contentions 
of the parties are thus stated : Respon- 
neats’ counsel contended : 

(1) that the origioal sub-mortgage was void 
inasmuch as it was effected by an iostrument in 
writ’Dg which was admittedly not registered and 
relied upon Ss. 17 and 49 of the Indian Registra* 
tion Act, 1908 ; and (2) that oral evidence was 
not admissible, as the znemorandum of the 15tb 
July 1909, constituted the contract between the 
parties. iS. 91, Law of Evidence, Act I of 1872), 
The appellants, however, contended that though 
the terms of the deposit were embodied in a 
written document that document was a mere 
memorandum of and did not constitute the con* 
tract and, therefore, did not require to be regis* 
tered, and that on the same ground oral evidence 
was inadmissible to prove and explain the 
deposit. 

It leems to me that in order to ascertain 
whether there was any contract apart 
from the transaction embodied in the 
document itself, when oral evidence 


might be admissible to prove and explain 
the deposit of title deeds, as contended 
for by the appellants their Lordships 
examined the oral evidence in the case, 
which in their Lordshipj’ opinion, was 
conclusive that the memorandum of July 
15, 1908, constituted the bargain bet¬ 
ween the parties. Their Lordships then 
examined the provisions of document 
which led to the same conclusion. The 
relevant portions of the‘document recited 
were these : 

We hand you herewith title deeds &c. 

This please hold as security, &c.Please 

also hold this as further security. 

From these terms their Lordships came 
to the conclusion that the memorandum 
in question was the bargain between the 
parties and that without its production 
in evidence the plaintiff could establish 
no claim, and as it was unregistered it 
ought to have teen rejected. I am un¬ 
able to accept the argument of the ap¬ 
pellants that this case supports the pro¬ 
position that in order to decide whether 
a document falls within the provisions 
of S. 17 of the Indian Registration Act, 
or no, oral evidence should be gone into 
for the purpose of finding whether the 
document creates an interest in immov¬ 
able property as contemplated by that 
section. It is undoubtedly a cardinal 
rule of evidence that where the terms of 
a contract have been reduced to writing, 
you cannot give any other evidence of 
the contract than the written 'document 
itself. But this rule applies only if the 
document was intended to be the em¬ 
bodiment in writing of the transaction 
and not if there was a complete oral 
contract before the writing was given 
and the document does not express and 
was never intended to express the whole 
agreement between the pa-ties. The 
law on the subject has been laid 
down in a series of cases, the leading 
case in our Court being Eedarnath DuU 
V, Sham Lall Kketry (2). This case was 
approved by the Privy Council in Subra~ 
maiian v. Lutchman (1) cited above. The 
law has also been laid down by the 
Privy Council in the case of Pranjivin- 
das Mehta v. Chan Ma Phee (3). The 
question is within what class the transac¬ 
tion in this case falls. Sir Richard Couch 
i n delivering t he judgment in the case of 

(2) [1873] 20 W. R. 150=11 B. L. R. 405. 

(3) [1916] 43 Oal. 895=35 I. 0. 190=43 I. A, 
122 . 
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Ktdarnaih Dutt v. Sham hall Khettry 
(2) observed ; 

If this memorandum was of such a nature 
that it could be treated as the contract for the 
mortgage, and what the parties considered to be 
the only repository aud appropriate evidence of 
their agreement, it would be the instrument by 
which the eq.uitable mortgage was created and 
would come within S.17 of the Registration Act. 
But it was not a writing of that character. As 
I bavd said, the equitable mortgage was created 
by the agreement which was evidenced by the 
loan and the deposit of the title deeds. The pro¬ 
missory note, whether given either at the same 
time or some hours afterwards in pursuance of 
the understanding between the parties, was evi¬ 
dence of the terms upon w'hich the loan was 
made viz., that the interest should be at the rate 
of 24 per cent. But as regards the contract 
between the parties if there had been no memo¬ 
randum at all on the promissory note, there 
would havs been a complete equitable mortgage. 
When we consider what the memorandum is, 
we find it is not the contract for the mortgage— 
not the agreement to give a Piortgage for the 
Rs. 1,200—but nothing more than a statement 
by Woomo Churn Banerjee of the fact from 
which the agreement is inferred. It is an 
admission by him that he had deposited deeds 
upon the advance of the money for which the 
promissory note was given. 

Now 1 shall recite the terms of the 

letter in this case. It runs thus : 

1 applied to you for a loan of Rs. 70,000 which 
you agreed to advance on a deposit of the litle 
deeds of No. 23 Paifcpara Road. I accoidingly de¬ 
posited with you the original conveyance from 
Pbashupati Nath I)eb in my favour, dated the 
29th September 1919 which is the only docu¬ 
ment 1 received from ray vendor on purchase 
of the property. I never ‘had any other 
title deeds relating to the property. You 
have advanced to me Rs. 25,0C0 already 
and are going to advance a further sum 
of Rs. 25,000 today on my assurance that there 
is no encumbrance affecting the property. The 
further sum of Rs. 20,000 will be advanced by 
you when required by me. Yours faithfully, 
Ganendra Kissen Mitter. 

It seems to me that this letter comes 
directly within the observations made 
by Sir Richard Couch which I have cited 
above that it is not the contract for the 
mortgage, nor the agreement to give a 
mortgage, but it is a statement made by 
Ganendra of the fact that he had depo* 
sited the title deed of the property in 
suit as the plaintiff bad agreed to ad* 
vanoe the money on the mortgage of the 
property, l^be mortgage bad already 
been effected by the deposit of the title 
deed and the letter did not itself create 
kuy title and did not constitute the 
bargain between the parties. The doou' 
ment, therefore, does not, in my opinion, 
jreqalre registration. (After considering 
syidenoe HU Lordship proceeded). The 
<io&tMition raieed on behalf of the 


appellants that this transaction cannot 
be proved for want of registration of the 
memorandum therefore fails. 

The next contention on behalf of the 
appellants is that there has been a dis* 
charge of the debt which was incurred 
on the dates on which the ffrst series of 
hundis were drawn by the renewal of 
the hundis. The different dates of rene¬ 
wal of the sums for which the renewed 
hundis were given will be found in the 
abstract prepared and printed at pages 
114 and 116 of the third part of the 
paper-book. Reliance is placed on 
S. 62 of the Contract Act, and it is 
urged that the old debt having been sub¬ 
stituted by the acceptance of the new 
hundis those debts had been paid off 
and the debt for which the 'mortgage 
was effected by deposit of title deed 
does nob subsist ; and it is further ur¬ 
ged that the date of the earliest of the 
hundis on which the suit is brought is 
18th April 1920, which is posterior to 
the date of the purchase of the property 
by Defendants 5, Band 7 which was made 
on 24th March 1920, and the earlier 
debts having been paid off the vendors of 
the appellants obtained the property free 
from the plaintiff’s mortgage. It is also 
urged that the plaintiff having entered 
in bis books that the old hundis bad 
been paid off for which new hundis bad 
been drawn, he cannot now rely 
upon the old debt to'- enforce his 
mortgage. Reliance is placed upon the 
case of Exp. Barclay {i) and it is argued 
that in that case if the old- bills had not 
been retained the Lord Chancellor would 
have held that the old debt had been 
discharged. With regard to that case it 
seems to mo that it is hardly possible to 
maintain the contention of the learned 
advocate, as there is no expression of any 
opinion as to what would have been held 
if the old bill had not been retained, and 
the debt remained unpaid. The question 
is whether if a creditor without being 
paid takes a new promissory note from 
the debtor in order to extend the time 
for payment or for any other purpose but 
has not been actually paid, is it to be 
considered that the old debt is dis¬ 
charged ? This question arose in the 
case of Alexander Stewart V. Delhi and 
London Bank, Limited (5) where this 
Court on an appeal from the Original 

(4) [18021 7 Ve3. 596 

(5) [1872] 17 W. R. 201. 
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Side affirmed the decision of the trial 
Judge. The relevant portion of the head- 
note which gives a correct summary of 
the law laid down in that case runs 
thus : 

Though a receipt on the back of a bill of ex* 
change or promissory note prima facie imports 
that the bill or note has been paid, yet the re¬ 
ceipt is capable of being explained and if it ap* 
pears that the bill or note has not bean paid, 
and that another bill or note was substituted for 
it, the Court will not be justided in concluding 
that the party who gave up the note in that 
way meant that the debt secured by the note 
was to be considered to have been paid. 

The general rule in England may be 
cited from Leake’s well-known work on 
Contract (7th edition) at page 671, 
where the following passage occurs : 

Whether a bill or note of the debtor is given 
and taken in satisfaction or as conditional pay¬ 
ment is a question of fact as to the intention 
shown by the parties, ths presumption being 
that it is conditional payment with a recourse 
to the original debt if the bill is not paid ; but if 
the bill is out standing in the hands of a third 
party the remedy of the creditor is still further 
suspended until the bill or note gets back to his 
hands. 

In this case the notes all came back 
into the hands of the creditor. But it is 
contended on behalf of the appellants 
that S. 62 makes an alteration in the 
circumstances as stated above. The 
section runs thus : If the parties to a 
contract agree to subsitute a new con¬ 
tract for it or to rescind or alter it the 
original contract need not be performed. 
It is argued that a new contract was sub¬ 
stituted in this case. The answer to 
this contention is that whether there was 
an agreement to substitute a new con¬ 
tract or not is a question of fact depen¬ 
ding on the intention of the parties. The 
true rule seems to me that one should 
look to the substance of the matter and 
not to mere form. Where a creditor has 
not been actually paid bub he takes a re¬ 
newed bill or promissory note for his 
debt in order to give time to the debtor 
and receive some consideration by way 
of increased interest or otherwise for his 
forbearance, it can hardly be said that 
the old debt had been paid off by the ac¬ 
ceptance of the renewed bill. In the 
circumstances of this case I am not pre¬ 
pared to hold that a new contract was 
substituted for the old debt. The second 
contention of the appellants must there¬ 
fore, also fail. 

The third point is urged as a ques¬ 
tion of priority, and it is contended that 
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the plaintiff had parted with the title 
deed after the deposit, and the Defen¬ 
dants 5, 6 and 7 purchased the property 
after seeing the document in the posses¬ 
sion of Defendant No. 1. The plaintiff 
should be held under the circumstance 
to have been guilty of gross neglect as 
provided in S. 78 of the Transfer of Pro¬ 
perty Act and he is not entitled to en¬ 
force his mortgage as against the appel¬ 
lants. The point appears to be nob 
really one of priority but that the plain¬ 
tiff is precluded by his conduct from 
enforcing his mortgage against the pro¬ 
perty in the hands of the appellants. 
Ordinarily priority of rights created by 
different transfers is governed by S. 48 
of the Transfer of Property Act. The 
plaintiff would not lose his right unless 
his conduct was such as to estop him 
from asserting it. The Subordinate 
Judge has in his judgment given several 
reasons for holding that the story of De¬ 
fendant No. 1 producing the title deed 
for inspection by the appellants-vendors 
is absolutely false. He also held that 
even if the facts were true, the handing 
over of the title deed for the purpose for 
which it was alleged to have been done 
does nob amount to gross neglect and 
would not postpone the mortgage. I 
agree with his view, but it is unneces¬ 
sary to go into the question in detail, be¬ 
cause it is quite clear on the evidence 
that even if the title deed was shown by 
Defendant No, 1 to the vendors of the 
appellants, those vendors must be held 
to have notice of the plaintiff’s mortgage. 
What is said on this question is in the 
evidence of Defendant No. 7. He says 
that on account of some mistake in the 
number of the holding as given in the 
Baynapatra which was executed by De¬ 
fendant No. 1 in favour of two of the 
vendors, he wanted to see the title deed. 
He says : 

I then thought the copy of title deed which 
had been made ovei to us might be incorrect and 
called at Defendant No. I’s place to see the 
original title deed. The Defendant No. 1 said 
that he had not got the original title deed with 
him and promised to show ns the original 4 or 6 
days after. 

In cross-examination he says : 

We never enquired of the Defendant No. 1 
where the original title deed was and why it was 
not with him. It did not strike me that the title 
deed might have been with any mortgagee when 
the Defendant No. 1 said that be had not tha 
deed with him. I did not speak of it to one 
pleader. 
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It would appear from the observations 
of their Lordships of the Judicial Com¬ 
mittee in Imperial Bank of India v. Rai 
Gyaw Thu (6), that abstention from en¬ 
quiry for title deeds in a place where 
one knows that mortgages by deposit of 
title deeds are legal and usual would 
amount to notice of a mortgage under 
S. 3 of the Transfer of Property Act. But 
in this case there was something more. 
The Defendant No. 1 on being asked to 
produce the title deed said that he had 
not got it. When the Defendant No. 1 
could not produce the title deed one 
would naturally expect that the purcha¬ 
ser would enquire what had become of 
the deed. He did not do so and for 
this abstention from enquiry he must be 
fastened with notice of the mortgage 
which had been effected by the deposit 
of the deed, and be cannot be heard to 
say that he was induced to purchase the 
property as unincumbered on account of 
the gross neglect of the mortgagee in 
parting with the title deed. The plain¬ 
tiff, however, has given very good evi¬ 
dence in support of his plea that 
he had never parted with the 

title deed, which was accepted by 
the Subordinate Judge and that Judge 
before whom the defendants examined 
their witnesses including the pleader has 
disbelieved their evidence. Some at¬ 
tempt was made to show that the 
pleader’s evidence should be accepted. 
But that pleader was practising before 
the Subordinate Judge and he knew 
what sort of a person the pleader was, 
and he saw the witness in the box. His 
opinion cannot be upset by us on appeal 
on the mere ground that the witness was 
a pleader. It it unnecessary to com¬ 
ment on the evidence in detail. It is 
sufficient to say that we agree with the 
finding of the Subordinate Judge. I am 
of opinion that the mortgagee cannot be 
precluded from enforcing his mortgage 
against the whole of the mortgaged pro¬ 
perty, and the appellants purchased the 
property subject to the plaintiffs'mortgage. 

On these grounds the appeals fail and 
are dismissed with costs to be paid to 
the plaintiff-respondents only. There 
will be one set of hearing-fee for the two 
appeals. 

Panton, J. —I agree. 

B.D. Appeals dismissed, 

~T«) A. I. R. 1928 P.O. 211=61 Cal. 86=1 Bang, 
687=501. A. 283 (F. 0.). 
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Rankin, C. J., and 0. C. Ghose, J. 

Narendra Lal Das Chaudhury —Plain¬ 
tiff—Appellant. 

v. 

Gopendra Lal Das Chaudhury and 
others —Dafendants—Respondents. 

Privy Council Application No- 4 of 
1927, Decided on 7th March 1927, from 
the judgment of the Calcutta High Court 
D/- 27th May 1926, in Appeal No. 145 
of 1923. 

J{t Civil P. C,, S. 110 — Partition suit— 
I^ower Court granting certain share—High 
Court on appeal increasing it—No further griev¬ 
ance left in that matter—Suhstaniial question 
of laxo must he shown. 

If the two Courts, • High Court and lower 
Court, are at ooe upon the matter which is to 
be in debate before the Privy Council, then it is 
a case of a decree which affirms the decision of 
the Court immediately below. [P 544 C 2] 

Where the amount is a question in dispute, the 
fact that the Courts differ and that the higher 
Court differs in favour of the applicant, may 
not mean that the decision is one of affirmance, 
but where in a suit for partition, the lower 
Court granted certain share and High Court 
increased it further, so that the plaintiff has no 
further grievance in that matter, ho cannot, 
without showing a substantial question of law, 
have a right to litigate upon other points upon 
which both the Courts have been in agreement; 
A. I, R, 1925 P. C. GO. not Poll.-, 8 C. W. N. 294 
(P. C.) Foil. CP 545 C 2j 

Gunada Charan Sen and Priya Nath 
Dutt —for Appellant. 

Gopal Chandra Das, Satyendra Kishore 
Ghose, Birendra Kunwar De, Benoyendra 
Nath Palit, Nripendra Chandra Das and 
Nijunfa Behari Roy —for Respondents. 

Rankin, C. J, —This is an application 
for a certificate that the case is a fit one 
fco be taken on appeal to His Majesty in 
Council. The applicant is the plaintiff 
in the suit. The suit was brought for 
partition of a joint family property 
valued at 10 lacs of rupees and the suit 
itself has been going on ever since 1911. 
In the end, a preliminary decree was 
passed in 1923 and an appeal was 
brought to this High Court. That 
appeal was decided in May 1926 and it 
appears that the first question which 
arose was this that the plaintiff com¬ 
plained tha^ the preliminary decree gave 
him a smaller share in the property than 
he was entitled to get. On that point 
the High Court was of opinion that tho 
appellant was in the right and held at 
his instance that the share which should 
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go to him was what he had contended 
for. The plaintiffs, Defendant No, 2 
and Defendant No. 3, were given 4/15ths 
share each. In that respect, the High 
Court reversed the finding of the trial 
Court. Other points were raised upon 
the correct way in which the accounts 
should be taken as against one of the 
defendants who had acted as karta of 
the family and in certain other capacities. 
The complaint of the plaintiff was really 
that he had had an insufficient oppor¬ 
tunity of examining the accounts and on 
that point the High Court on appeal 
affirmed the judgment of the Court below 
and I am of opinion that there is no sub¬ 
stantial point of law arising in con¬ 
nection with that point. 

Another question was raised with 
regard to a reserve fund with regard to 
which the High Court took the same 
view as the trial Court. Here again, I 
am of opinion that no substantial ques¬ 
tion of law arises with regard to that 
point. The proposed appellant to Eng¬ 
land does not claim that he is entitled 
or has at any time claimed to be entitled 
to a greater share than 4/15ths. This 
is not a case where the trial Court gave 
him one share, the High Court gave him 
another share and bis real claim is to 
have something further given to him. 
He has no pretence of any grievance as 
regards the matter of the share but the 
question is whether all the same be is 
not entitled to say that the wording of 
S. 110 of the Civil P. 0., does not impose 
upon him the obligation of showing that 
there is a substantial question of law. 

The cases that have raised this ques¬ 
tion in this Court from time to time 
have been referred to. The first case is 
the case of Baja Sree Nath Boy v. Secre¬ 
tary of State (1), where the Judge gave 
an award of compensation at a certain 
figure and the High Court increased that 
amount. The applicant desired to go to 
the Privy Council so that the amount 
might be further increased and it was 
held that the two Courts were at one 
upon the only matter which was going 
to the Privy Council, namely, on the 
question whether beyond the amount 
awarded by the High Court the appli¬ 
cant had any claim. That case is the 
origin of the doctrine that the language 
which now finds place in S. 110 of the 
Code is to be construed with reference to 

(1) [1904] 8 0. W. n7294. 


the subject-matter in dispute in appeal 
to the Privy Council. The basis of that 
case is that if the two Courts are at one 
upon the matter which is to be in debate 
before the Privy Council then it is a case 
of a decree which affirms the decision of 
the Court immediately below. 

The next case is the case of Langandeo 
Prosad Singh v. D. J. Beid (2). There 
A was the person who had erected a dam 
across a river. B was the person who 
objected to this as a riparian owner. The 
view taken by the High Court and the 
trial Court was that A bad no right to 
erect the dam, but whereas the trial 
Court had refused to grant B any dam¬ 
ages the High Court granted him Bupees 
5,000 for damages. The question was 
whether A was entitled to appeal to the 
Judicial Committee as of right and the 
High Court held that he was, pointing 
out that the case ^as not on the same 
footing as Sree Nath Boy’s case (1) be* 
cause in that case the decision from 
which the applicant desired to appeal 
was with reference to the balance of his 
claim whereas in the case then under 
consideration the High Court had varied 
the decision of the first Court to the 
detriment of the applicant for leave. 

I do not think that the case of Chai- 
tanya Charan Sett v. Mohommad Yusuf 
(3) or the case of Uma Churn Sett v. 
Kanai Lal Sett (4) need be referred to 
here but there are two cases of the 
Allahabad High Court which I desire to 
mention. One is the case of Bhagwan 
Singh v. Allahabad Bank, Limited (5). 
In that case, it is true that the decree of 
the Court below was modified by the 
High Court to the prejudice of the appli¬ 
cant for leave by nearly Bs. 8,000 and 
the application was opposed on the 
ground that the High Court decree was 
really one of affirmance. Beliance was 
placed upon Sree Nath Boy's case (l), it. 
being contended that the two Courts 
were at one in respect of all other 
matters but bad merely differed on the 
matter of amount. In that case the 
Allahabad High Court referred to a judg¬ 
ment by the then Judicial Commissioner 
Mr. Chamier, as he then was, where he 
dissented from the decision in Baja Sree 
Nath Boys case^l) and appears to have 
taken the view that for the purposes of 

(2) [1919] 23 0. W. N. 582=50 I. 0. 760, 

(3) A. I. R. 1922 Gal. 316. 

(4) A. I. R. 1921 Gal. 81. 

(5J A. I. B.1921 All. 270=48 All. 220. 
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S. 110 a decree is either modified or 

affirmed and that if it is modified or 

varied then it does not come within the 

concluding words of S. 110. The learned 

Judges of the Allahabad High Court on 

their own account then went on to say : 

It can by no stretch of imagination be said 
that a decree which modifies the decree of the 
lower Oourt except perhaps in the matter of costs 
only . • . . is a decree of affirmance. 

That view has certainly a great deal 
to be said for it but I find that in the 
following year in the case of Kamal 
Nath V. Bithal Das (6) one of the learned 
Judges who took part in that decision, 
took part in a decision which appears to 
me to be not consistent with some of the 
language which had already been used. 
That case was one where the plaintiff 
claimed a large sum on the basis of a 
mortgage. The main dispute was as to 
the validity of the mortgage. The 
Oourt of first instance decreed the 
plaintiff’s claim on the mortgage in 
full. On appeal to the High Court 
that Court affirmed the decision of the 
trial Court about the factum and vali¬ 
dity of the mortgage. It, however, re¬ 
duced the rate of interest awarded 
against the appellant thus modifying 
the decree of the Court of first instance 
to the extent of some Ks. 300. That, 
however, was a modification in his 
favour. It does not appear that the 
applicant there was desirous of going to 
the Privy Council in order to contend 
that the amount of interest ought to 
have been reduced to a greater extent 
than Rs. 300. He was desirous of going 
to the Privy Council upon the question 
of the factum and validity of the mort¬ 
gage and the learned Judges took this 

view : 

The modification of the decree was a modifica¬ 
tion in favour of the applicant, and as to this 
he certainly does not seek to appeal nor could 
he appeal. Therefore his application for leave 
to appeal relates in fact to the portion of the 
decree which was prejudicial to him, but which 
was a decree affirming the decision of the Court 
below and not modifying it. We have to look 
to the substance and see what is the subject- 
matter of the appeal to His Majesty in Council. 
In the present case the subject-matter of appeal 
to Hie Majesty in Council is, as pointed out 
above, that portion of the decree in respect of 
which the decree of this Court was a decree 
ill affirmance of the decree of the Court below 
and not in modification of that decree. There* 
fore, in oui opinion this is not a case in which 
l^e applioant is entitled as of right to appeal to 
y* Majesty in Oounoil. __ 

(«) A. I, R, 1922 All. 89=44 All. 20p. 
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The learned Judges go on to say that 
the case is distinguishable from the 
case of the previous year to which I 
have already referred and there can be 
no doubt that it was distinguishable, 
but this decision does not consist with 
some, of the observations made in the 
previous ease. 

Finally it is necessary to refer to the 
decision of the Judicial Committee of 
the Privy Council in the case of Anna' 
purnabai v. Ituprao (7). In that case 
the junior widow and the person whom 
she said she had adopted as a son to her 
deceased husband applied for leave to 
appeal to the Privy Council. The posi¬ 
tion was that the person claiming to have 
been adopted by the senior widow 
brought a suit claiming the property. 
The Court decided in favour of the plain* 
tiff on the question of. adoption, but 
the junior widow claimed Rs. 3,000 per 
annum as widow’s maintenance. The 
first Court gave her Rs. 800 per annum ; 
the appellate Court increased that figure 
to Rs. 1,200 per annum, but in all other 
respects affirmed the decree of the first 
Court so that on the question whether 
or not the maintenance should be 
Rs. 3,000, Rs, 1,200, Rs. 800 or something 
else the two Courts were at variance. 
It was proposed to appeal to the Privy 
Council on the question of the amount 
of maintenance. That indeed was the 
only matter of substance in the appeal. 
The High Court, however, treated the 
case as one where the two Courts in 
India had been in agreement and refused 
leave to appeal. The Privy Council 
appears to have been clearly of opinion 
that that was not so and it does seem 
to me, therefore, that the particular ap¬ 
plication made in Sree Nath Roy's case 
(1) of the principle that you have to have 
regard to the subject-matter of dispute 
in appeal to the Privy Council must be 
taken as overruled. 

The question is whether, on the strength 
of the only case before the Privy Council 
which we have for our guidance, the 
-views hitherto adopted in this and other 
High Courts require to be further consi¬ 
dered. The question is whether the 
judgment of their Lordships means that 
in every case where the decree of the 
High Court is not a mere decree dismiss¬ 
ing the appeal or a mere decree affirming 
the order of the Court below in the case, 

(7) A. 1. B. 1925 P. 0. 60=51 Cal. 969 (P. C.)' 
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the necessity for showing a substantial 
question of law is done away with. It 
appears to me that the case of Annapur- 
nabai v. Ruprao (7) is not in itself a 
sufficient authority to justify this Court 
in abandoning the principle which it has 
with other High Courts acted upon ; 
that is to say, I do not think that it 
shows that it is an erroneous view that 
we have to look to the substance and see 
what is the subject-matter of the appeal 
to His Majesty in Council. I have, I 
confess, some doubt as to whether in the 
end even that principle would be found 
to be in accordance with the construc¬ 
tion to be put upon S. 110, but this 
Court and other High Courts have for 
many years acted upon that principle 
and I am not prepared to accept the case 
oi Annapurnabai Y. Buprao as going 
further than this that where there is a 
dispute as to the amount of the decree 
or as to the amount of damages the 
reasoning of Sree Nath Roy’s case (1) is 
not a correct application of that prin¬ 
ciple. We may take it, I think, that 
where the amount is a question in dis¬ 
pute, the fact that the Courts differ and 
that the higher Court differs in favour 
of the applicant does not mean that 
the decision is one of affirmance, but I 
am not, in a case of this kind, prepared 
to say that because on a totally different 
point, namely, a point about the share, 
the applicant has succeeded and suc¬ 
ceeded altogether so that be has no 
further grievance in that matter, he 
can without showing a substantial ques¬ 
tion of law have a right to litigate upon 
other points upon which both the Courts 
have been in agreement. 

I think, therefore, that this application 
for a certificate should bo refused. 

The application is dismissed with costs, 
hearing-fee six gold mohurs to be divided 
equally between the three sets of Op¬ 
posite Parties who have appeared. 

C. C. Ghose, J,—I agree. 

D. D. Application dismissed. 
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Mukerji and Graham, JJ. 

Shyama Charan Ghose — Defendant— 
Appellant. 

V. 

Fakir Chandra Dutt —Plaintiff—Res¬ 
pondent. 

Appeal No. 139 and 140 of 1925, De¬ 
cided on 14th December 1926, from the 
appellate decrees of the Sub-J., 2nd Court, 
Hoogbly. D/- 30th May 1924. 

(а) Bengal Tenancy Act (1885), Ss, 102 (6) 
and 50—“ Kaimi ’* added to “ settled raiyais ” 
in the entry—Entry is not bad—Bengal Tenancy 
Act, S. 50, 

The addition of the word “ kaimi ” to “settled 
raiyats" has not the efiect of making the entry 
a bad entry, so as to bar the operation of 6. 50, 

[P 547 0 1] 

(б) Bengal Tenancy Act, S. 50 — S. 50 inap¬ 
plicable—Court can draw inference of fixity of 
rent from evidence — Uniform rate for twenty 
years is not Itself sufficient to establish fixity of 
rent. 

The Court is not precluded from drawing the 
appropriate inference from the facts proved by 
evidence on the record because S. 50 has, no ap¬ 
plication. Payment of rent at an unvarying 
rate for more than 20 years is not in itself suffi¬ 
cient to establish that the tenancies are held at 
fixed rate. [P 547 0 1} 

(c) JYords—“ Kaimi ” does not connote fixity 
of rent. 

The word “kaimi” connotes nothing more 
than permanence of occupation and does not 
import fixity of rent. [P 647 0 1] 

Bijan Kumar Mukherji — for Appel¬ 
lant. 

Bimal Chandra Das Gupta and Surya 
Kumar Aich —for Respondent. 

Graham, J.—These appeals, in which 
the defendant is the appellant, arise out 
of suits for enhancement of rent on the 
ground of increase in tho price of staple 
foodcrops. The plaintiff claimed that 
the tenancies in question are occupancy 
holdings and liable as such to enhance¬ 
ment under the provisions of S. 30 of the 
Bengal Tenancy Act. 

The main defence was that 'the tenan* 
cies are holdings at fixed rate and are not 
liable to enhancement. The Court of 
first instance found in favour of the 
plaintiff and gave a decree. On appeal 
by the defendant that decision was 
affirmed by the learned Subordinate 
Judge, the appeals being dismissed and 
the cross-appeals of the plaintiff allowed 
with costs. 

The defendant has now appealed to this 
Court and two points have been urged on 
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bis behalf. The hrst contention has 
reference to Ss. 50, 102 (b) and 115 of 
the Bengal Tenancy Act, and it is argued 
that the entry in the Eecord of Bights 
describing the tenancies as kaimi settled 
raiyats' is not an entry in compliance 
with the provisions of S. 102 (b) of the 
Bengal Tenancy Act, and that that being 
80 , the presumption arising under S. 50 
of the Act is not taken away. I do not 
think there is any substance in this con¬ 
tention. One of the classes expressly 
specified in S. 102 (b) for record is that of 
'‘settled raiyab,’ and in view of the fact 
that the proceeding portion of the section 
authorizes the Settlement Officer to in¬ 
clude ‘other particulars,’ it cannot, in my 
opinion b3 held that the addition of the 
word ‘ kaimi’ has the effect of making the 
entry a bad entry, so as to bar the opera¬ 
tion of S. 50 of the Act. 

It was next conteRded that, even as¬ 
suming the entry to be a good entry, and 
that the appellant is not entitled to the 
benefit of the presumption under S. 50, 
the Courts below ought in the particular 
circumstances of this case, and on the 
basis of the evidence furnished by certain 
rent receipts to have held that the ten¬ 
ancies were at fixed rate, and are not en- 
hanceable. It was also urged in this 
connexion that the expression * kaimi 
settled raiyab ’ imports fixity of rent as 
well as permanency and heritability. In 
my judgment, these contentions are not 
well founded. It is no doubt true, as was 
pointed out in the case of Nityananda 
Pal V. Nanda Kumar Chowdkuri (1) that 
it does not follow because S. 50 has no 
application that the Court is precluded 
from drawing an appropriate inference 
from tbe facts proved by evidence on the 
record. It would appear, however, from 
ground 5 of the grounds of appeal that 
the rent receipts referred to above merely 
show payment of rent at an unvarying 
rate for more than 20 years and that in 
itself would not be sufficient to estab¬ 
lish that the tenancies are held at fixed 
irate. 

As regards the expression 'kaimi settled 
raiyab' the meaning of the word ‘kaim’ has 
been considered in numerous reported 
caMs of this Court and the view almost 
uniformly adopted has been that it con* 
notes nothing more than permanence of 
oodnpabion and does not import fixity of 
<Wnt: Bee Fazel Sheikh v. Keramud^t 
;U9U1 13 O.L.J. il6=l0 I.G. 163. ^ 


Sheikh (2), Gayratulla v. Girish Chandra 
Bhaumik (3) and Mehr All v. Kalai Kha- 
lashi (4). We should nob, I think, be 
justified in adopting any other interpre¬ 
tation. In the result the appeals fail 
and must he dismissed with costs. 

Mukerji, J, —I entirely agree and 
wish bo add a few words with regard to 
the second ground tpon which this ap¬ 
peal has bean pressed before us. The 
way I look at the matter is this : The 
word kaimi does not import fixity of rent 
but only permanence of occupation. This 
IS well settled upon a series of decisions, 
some of which have been noticed by my^. 
learned brother in his judgment. There 
is one decision of this Court which has 
been cited before us on behalf of the 
appellants, as suggesting a different view, 
namely, the case of Dtcarka Nath Banerji 
V. Itash Behari Guha (5), 

In that case tbe word ‘kaimi’ appears to 
have been used with reference to what was 
found to be a tenure and it, therefore, 
imported permanency of the tenure ; bub 
the entry said nothing about tbe fixity or 
otherwise of the rent as it should have. 
In that case it was held that the tenant 
was entitled to prove uniform payment 
of rent for the statutory period and to 
rely upon the presumption under S, 50 
of the Bengal Tenancy Act in support of 
their case that the tenure bore a fixed 
rental. It was held that the word 
‘ thereafter’ in S. 115, Bengal Tenancy 
Act, was nob to be understood as suggest¬ 
ing that the payment could not be proved 
to show that at the time when the entry 
was made the presumption arose and that 
it was that presumption which led to the 
entry being made in that particular form. 
This is how I understand the judgment 
in that case. S. 115, Bengal Tenancy 
Act, does not, in my opinion, exclude 
such evidence of uniform payment of 
rent, but only precludes the application 
of the presumption to a tenancy after 
the particulars in respect of that tenancy 
have been finally recorded in the record 
of rights. The evidence is relevant, and 
may be used for explaining the entry in 
the record of rights or proving any fact 
apart from the presumption. Using the 
evidence for such purposes, tbe defen¬ 
dant gets very little in the present case ; 


(2) 1 

[1902, 

1 6 C.W.N. 910. 

(3) 

:i908] 

1 12 C.W.N. 175. 

(4) 

■1915] 

19 C.W.N. 1129=29 I.C. 461=27 


C.L.J. 679. 

(5) A.l.R. 1923 Oal. 365. 
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for aparb from fcho aid of tbe statutory 
presumption the evidence of such pay 
ment does not go far enough bo establish 
that the rent is fixed. 

g.b. Appeals dismissed. 
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MaKERJi AND Graham, JJ. 

Dwijendra Krishna Dntta —Petitioner. 

V. 

Surendra Nath Nag Choudkury and 
others —Opposite parties. 

Civil Rule No. 1120 (M) of 1926, Deci¬ 
ded on 14th December 1926, against the 
order of the Sub*J., 3rd Court, 24 Parga- 
nas (Alipore). 

Contempt of Court—Receiver appointed by 
High Court in its appellate jurisdiction—- 
Obstructing receiver in his duty is contempt — 
High Court has power to punish—Wilful dis¬ 
obedience of an order to be punishable, order 
must be personally served. 

The receiver is an officer of the Court and 
the Court must protect him while discharging 
his duties and interference with or disturbance 
of a receiver appointed by the Court is a eon' 
tempt. When a receiver is appointed by the 
High Court in its appellate jurisdiction, pen¬ 
ding an appeal in that Court the High Court 
has ample jurisdiction to deal with matters 
relating to the receiver including proceedings 
for contempt and so also when the appeal itself 
has been disposed of but the receiver has not 
been discharged: 28 Cal. 790, Bel. on, 

[P 551 C 2] 

Wilful disobedience to a judgment or order 
requiring a person to do any act other than the 
payment of money or abstain from doing any¬ 
thing is a contempt of Court punishable by 
attachment or committal. But in order to 
found an application for attachment or commit¬ 
tal for disobedience of an order, service of the 
order alleged to have been disobeyed has to be 
proved as a sine qua non. Obstruction to 
receiver in respect of property on the ground 
that it was wrongly included in the decree is no 
defence. But a person cannot be held to be 
lespoBsible for a breach of an undertaking not 
made by him personally but by his pleader. 

[P 551 C 2 , P 652 C 1 & 2] 

Nemendra Chandra Sen and Satindra 
Nath Mukherji for Petitioner. 

Bankim Chandra Mukherjee and 
pendra Kumar Mitter and Nabadweip 
Chandra Shaha —for Opposite Parties. 

Judgment. —A sale which took place 
in execution of a mortgage-decree in 
respect of the properties mortgaged 
having been set aside under O. 21, 
R. 90, Oivil P. C., by the Subordinate 
Judge, Third Court, 24 Parganas, the 
decree-holders have preferred an appeal 
to this Court being appeal from Original 
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order No. 200 of 1926, and the said appeal 
is yet pending. After preferring th»- 
appeal the decree*holders applied for th& 
appointment of a receiver in respect of 
the mortgaged properties. By ordera, 
passed on the 17th and 19th August 
1926 this Court appointed a receiver to? 
continue in office till the disposal of th& 
appeal. As the result of further orders 
to which it is not necessary to refer 
Mr. Dwijendra Krishna Dutt, a "Vakil of 
this Court, was finally appointed as 
such receiver with all the powers provi' 
ded for in O. 40, R. 1, 01. (d) of the 
Civil P, 0., and a writ of appointment 
was issued in his favour on or about the 
28th September 1926. The writ directed 
*‘that the said receiver do at once take 
possession of the mortgaged properties 
for discharging his duties as such 
receiver.” 

The properties, we are told, are com¬ 
prised within three Touzis, being Touzis 
Nos, 614, 633 and 1825, the first two 
being governed by a cutchery at a place 
called Sobaria and the last one, a cut¬ 
chery at a place named Chaita. The 
principal amount secured by the mort¬ 
gage which is dated somewhere about 
1915, was Rs. 1,95,000, the amount of 
the mortgage-decree is Rs. 3,95,000 of 
which Rs. 26,000 has since been paid off 
by the mortgagors and at the sale which 
took place in execution of the said decree 
and which has been set aside and the 
validity of which forms the subject 
matter of the appeal, the decree-holders 
themselves purchased the properties for 
Rs. 2,25,000. 

For our present purposes H is not 
necessary to narrate the experiences of 
Mr. Dutt in connexion with the work to 
which he was appointed; it is sufficient 
to say that they are not very happy and 
it is clear that he is labouring under 
considerable difficulty and disadvantage 
in bis endeavours to manage the estate 
and meet its dues and demands and to 
save it from being sold away. He sub¬ 
mitted a report dated lObh November 
1926, from which the following facts may 
be gathered. He appears to have attemp- 
pted to serve personally through ah 
officer of his, notices on Surendra Nath 
Nag Ghowdhury, Satyendra Nath Nag. 
Chowdhury and Jitendra Nath Nag 
Ghowdhury, three of the judgment-debt¬ 
ors, calling upon them to supply him 
with collection papers of the estate.. 
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7hese notices were not accepted. Ho 
then sent the notices through registered 
post, when they were accepted by 
Satyendra Nath Nag Chowdhury and 
Jitendra Nath Nag Chowdhury but 
refused by Surendra Nath Nag Chow¬ 
dhury. Not being able to get any collec¬ 
tion papers he went out to do as best as 
ho could in the matter of making collec¬ 
tions from the tenants. He went to the 
cutchery at Sobaria to take possession 
of it, but was resisted by one Amode 
Kumar Nag Chowdhury, a son of Suren¬ 
dra Nath Nag Chowdhury, and his 
officers and Durwans. He had to take 
the assistance of the Police but even 
then the said Amode Kumar Nag Chow¬ 
dhury, and one Nibaran Chandra Nag, 
one Nani Gopal Bose, officers of the said 
Surendra, Satyendra and Jitendra, re¬ 
fused to give him possession of the cut- 
ohery and, on the other hand, went on 
making collection from the tenants on 
receipts bearing back dates. The police 
aippears to have reported to the Magis¬ 
trate who thereupon issued prohibitory 
notices. Attempts to serve these notices 
proved futile as in the meantime the 
aforesaid persons left the place locking 
up the cutchery and some of them per¬ 
sisted in making collections on giving 
antedated receipts. In one o^ the 
mouzahs, namely, Narayanpur the said 
Nibaran Chandra Nag, one Fani Bhusan 
Bose and one Monbahaf Singh, employees 
ot the said three judgment-debtors, openly 
went on dissuading the tenants from 
paying rent to the receiver. 

On this report being received by this 
•Court a rule was issued on the 18bh 
November 1926, calling upon Surendra 
Nath Nag Chowdhury, Jitendra Nag 
•Chowdhury and Satyendra Nath Nag 
Chowdhury. the three opposite parties, 
"to show cause why they should not be 
committed to jail for contempt of Court 
in connexion with their conduct as 
disclosed in the receiver’s report, dated 
the lOfeh November 1926, or why such 
other orders should not be passe,d as to 
this Court may seem proper. The Court 
issuing the rule directed that the notices 
upon Surendra Nath Nag Chowdhury 
would be served upon Babu Hupendra 
Kumar Mitter, who appeared on his 
behalf on that day, and the other notices 
would be served by registered post. It 
4ippear8 that the notice on Jitendra 
Nath Nag Chowdhury which was sent 


out by the office of this Court came back 
refused by the addressee. 

The rule came on for hearing on the 
26th November 1926. All tho three 
persons appeared to oppose it. An 
affidavit sworn to by the above-named 
Nani Gopal Bose, who described himself 
as the Sudder Naib of Jitendra and 
Satyendra, as well as an affidavit of one 
Surendra Nath Banerji, who described 
himself as the Superintendent of the 
estate of Surendra, both dated the 24th 
November 1926, were filed in opposition 
and an affidavit in reply on behalf of the 
receiver sworn to by his officer Eajendra 
Nath Chowdhury on the same date was 
also filed. The Court on the 26th 
November 1926, passed an order which 
concluded io the manner following 

We are accordingly of opinion that the 
receiver has the right to immediate possession 
of the cutchery bari and the opposite parties 
named above are guilty of unlawfully obstruc¬ 
ting him in the discharge of his lawful duties 
We, however, do not think that we should pass 
the order we propose to pass as we intend to give 
another opportunity to the opposite party to 
carry out the order of this Court. 

With regard to the collection papers the res¬ 
pective lawyers for the opposite party No. 1 and 
opposite parties Nos. 2 and 3 undertake 
the receiver with a set of current collection 
papers within 10 days from date to enable nim 
to collect rent from the tenants. We, bherefoM, 
order that the, opposite party do supply the 
receiver with collection papers within 10 days 
from date; and we further direct that tne 
opposite party do offer no resistance or obstruc¬ 
tion to the receiver in his taking possession of 
the cutchery bari at Sobaria. If these orders 
are not carried out the law will take its course. 

Let this matter come up before us Monday 

week. 

On the expiry of the period of 10 days 
mentioned in the aforesaid order the 
matter has come up before us. An 
affidavit sworn to by one Soroshi Bhusan 
Chowdhury, an officer of the Receiver, on 
the 7th December 1926. has been filed 
on his behalf and counter-affidavits sworn 
to by Surendra Nath Banerjee, Superin¬ 
tendent of the estate of Surendra, on the 
7th December 1926 and by Bepin Behari 
Dutt, officer of Satyendra and Jitendra, 
on the 8th December 1926, have also 
been filed. It appears that possession 
of the cutchery at Sobaria has been 
given to the receiver. It appears that 
of the collection papers all that have been 
tendered td the receiver and have now 
been filed before us are ; ^ (1) Certain 
papers which are called ‘karchas* for 
1333 B. S., in respect of all the three 
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1oii;;is (2 copies, evidently prepared from 
the same original) one set being filed 
by Snjendra and the other by Satyendra 
and Jifcendra; (2) some counterfoils 
(1 book) for 1331 B. S. in respect of 
Touzis Nos, 614 and 633 filed by Suren- 
dra : (3) some counterfoils for 1333 B. S., 
in respect of Touzi No. 614 (1 book) and 
No. 633 (3 books) filed by Saiyendra and 
Jitendra. The ‘karcha?’ show the names 
of the tenants, their lands and the 
rental thereof and are mere copies 
which have been evidently prepared for 
being produced as aforesaid and it is 
said they have been so prepared from 
the books of 1316 and 1317 B. S., which 
are in existence. All the parties, namely 
the decree-holders, the three opposite 
parties and the receiver, have appeared 
before us and we have heard what they 
have submittei. 

It will be convenient to deal here with 
one question which arises for considera¬ 
tion, namely, whether the opposite party 
have sufficiently complied with the 
undertaking which their lawyers gave to 
this Court on the 26th November 1926, 
and upon which the order of that date 
was passed, or in other words whether 
they have supplied the receiver or pro¬ 
duced all the current collection papers. 
(The judgment then discussed the evi¬ 
dence and proceeded.) The conclusion 
at which we have arrived, so far as the 
collection papers are concerned, is that 
they are available, and that the current 
collection papers, for the last 3 years, 
that is to say, from 1330 up to now are 
in the possession and control of the 
opposite party and are quite within 
their power to produce. We are clearly 
of opinion that the explanation offered 
in the affidavits to which we have 
referred is absolutely false and that it 
does not bear examination for a moment. 
We regret that the opposite parties have 
thought fit to withhold these papers 
notwithstanding the undertaking given 
bv their lawyers on the 26bh November 
1926, and they have flagrantly disobeyed 
the Court’s order with the object of 
hindering the receiver in his manage¬ 
ment of the estate. In our opinion 
there is no extenuating circumstances 
nor any redeeming feature, for it is clear 
that the Court’s authority is being trifled 
with and recourse is being had to deli¬ 
berate and wilful perjury in order to 
aetej the due administration of justice. 


The question then is, what is the 
action that we should take in the matter ? 
To answer this question we have got ta 
look at the circumstances from two dis¬ 
tinct view points: 1st, whether tha 
opposite parties have been guilty of 
contempt by reason of the obstruction 
that was offered to the receiver in his 
attempt to take possession of the Sobaria 
cutchery ; and 2nd, whether the opposite 
parties have been so guilty because of 
their failure to hand over the collection 
papers to the Receiver. 

So far as the first of these matters is- 
concerned, this Court has already in its 
order, dated the 26th November 192fi, 
found that "the opposite parties named 
above are guilty of unlawfully obstruc¬ 
ting him "(that is to say the receiver)* 
in the discharge of his lawful duties.’^ 
We may add that on considering the- 
materials on the record and hearing- 
all that has been submitted to us in the- 
course of the arguments we feel no hesi¬ 
tation in affirming the view that a most 
flagrant defiance was offered to th& 
receiver and, therefore, to the authority 
of this Court. The obstruction that was- 
offered to the receiver and the attempt 
that was made to intercept and prevent 
the payment of rents to him amounted 
clearly to an interference with the- 
Court’s possession and the persons who 
were concerned therein were guilty of 
contempt of Court. There is no question 
as regards the powers of this Court to- 
punish those who were guilty of such 
contempt. In the case of Governor of 
Hengnl v. Moti IjclI (1), Sir Lawrence- 
Jenkins, C. J., on an elaborate discussion 
of the whole law on the subject observed 
thus: 

Now this Court is a Court of record in all its- 
jurisdictions aud it thus has power to commit^ 
for any contempt in relation to any of those- 
jurisdictions: In re Abdool and Mahtab (2). 
Thus I have no doubt that were there to- 
bs an interference with the due administratiork- 
©Mustice by a Division Bench in relation to a. 
criminal appeal (for the case then iMfore the- 
Court was one in which a criminal appeal to* 
this Court was likely to be filed) pending before 
it, and that interference amounted to an offence,, 
this Court ou its Crown Side would have power 
to punish it as a contempt on a summary pro¬ 
ceeding'.' 

In the same case at page 252 (41 Cal)* 
Mookerjee, J., dealt with the distiuction 

(1) [1913] 41 Cal. 173=17 0. W. N. 1253=2(^ 

I. C. 81=18 C. L. J. 452. 

(2) aw. R. Or. 32. 
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bet-weon civil and criminal contempt and 
observed-thus : 

The distinction between criminal and civil 
contempt is of a fundamental character, though 
it has been sometimes overlooked. •A criminal 
contempt is conduct that is directed against the 
dignity and authority of the Court. A civil 
contempt is failure to do something ordered to be 
done by a Court in a civil action for the benefit 
of the opposing party—therein. Consequently iu 
the case of a civil contempt the proceeding for 
its punishment is at the instance of the party in* 
terested and is civil in its character, in the case 
of criminal contempt, the proceeding is for 
punishment of an act committed against the 
Majesty of the law and the primary purpose of 
the punishment is the vindication of the public 
authority, the proceedings conform as nearly as 
possible to proceedings in criminal cases. It is 
conceivable that the dividing line between the 
acts constituting criminal and those constituting 
civil contempts may become indistinct in those 
cases where the two merge into one another. 
But, in ordinary cases the line of demarcation is 
net difficult to determine. 

In the case of In the matter of Amrita 
Bazar Patrika (3), Mookerjee, J., as a 
member of the Special Bench observed as 
follows ; 

The power to punish for contempt is inherent 
in the very nature and purpose of Courts of Jus¬ 
tice. It subserves at once a double purpose, 
namely, as an aid to protect the dignity and 
authority of the tribunal and also'as an aid in 
the enforcement of civil remedies. The power 
may consequently be exercised in civil or cri¬ 
minal cases or independently of both, and either 
solely for the preservation of the authority of the 
Court or in aid of the tights of the litigant or for 
both these purposes combined. By reason of 
this two-fold attribute, proceedings in contempt 
may be regarded as anomalous in .their nature, 
possessed of characteristics which render them 
more or less difficult of ready ©r definite classifi¬ 
cation in the realm of Judicial Power. 

Again : 

The view deducible from these decj-sions is in 
general agreement with what is indicated above, 
namely, a proceeding to punish for contempt has 
the essential qualities of a criminal proceeding, 
whether the proceeding is initiated primarily to 
vindicate the Court’s authority or solely as a 
coercive and a remedial measure to enforce the 
rights of the litigant or for both these purpo^s 
combing. This must ba so, since it necessarily 
results from the nature of the power to punish 
for contempt that whatever the primary purpose 
of such a proceeding may be, it is always within 
the power of the Court to make its judgment, in 
part, at least punitive or vindicatory in its char¬ 
acter ; in other words, where the sole purpose 
sought by initiating the proceeding is to secure 
the coercive and remedial action of the Court 
against a party, the Court may nevertheless, in 
its diecretioD, add a punishment by way of fine 
or imprisonment, for the failure of the person in 
contempt to obey its mandate. < 

Contempt by obstrnefcing an officer of 
the Oourb is punished, not tor the pur- 

(8) [1918] 45 Oal. 16fl=26 C.UJ. 469=45 I.C* 
» «de=21 O.W.N- 1161 (F.B.). 


p 05 © of vindicating the dignity or the 
person of the officer, but to prevent undue 
interference with the administration of 
justice [Helmore V. Smith i-k) and In re. 
Johnson (5).] Then receiver is an officer' 
of the Court and the Court must protect 
him while discharging his duties, and in¬ 
terference with or disturbance of ii 
receiver appointed by the Court is a con¬ 
tempt. 'When a receiver is appointed by 
this Court in its appellate jurisdiction, 
pending an appeal in this Court, this 
Court has ample jurisdiction to deal with 
matters relating to the receiver including 
proceedings for contempt ; and so also 
when the appeal itself has been disposed 
of but the receiver has not been dis¬ 
charged. [Grey v- Woogramohnn Thakui 
(6)]. There is, however, a difficulty 
which to our mind, seems insuperable in 
dealing with the opposite party so far as 
this matter is concerned. The opposite 
parties do not appear to have personally 
done anything which may be said to have 
amounted to obstruction to the receiver 
or interference with the Court’s autho¬ 
rity, A number of names are mentioned 
in the receiver’s report ; those persons 
must have acted cither under the express 
orders or at least with the connivance of 
the opposite parties or at least of some 
of them, and certainly for the benefit of 
them—all. But the facts lie only with¬ 
in the region of probability, and unless 
reasonable certainty is attained, no 
punishment can possibly be awarded. The 
defence that Sobaria Cutchery was not 
included in the mortgage, even if bona 
fide or well-founded, would nob afford 
any justification for the obstruction for 
the order must be construed as meaning 
that the appointment was being made in 
respect of the mortgaged properties as 
mentioned in the decree and if that order 
was wrong the Court, by which it was 
made, should have been moved to set it 
right. As matters stand, however, it is 
not possible to punish the opposite par¬ 
ties or any of them for the obstruction 
that was offered to the receiver. 

Then as regards the collection papers.— 
No order for delivery of the collection 
papers to the receiver was passed by the 
Court, at any time before the 26th No¬ 
vember 1926. The receiver, no doubt. 

Til [1886] 35 Ch. D. 449=35 W.R. 157=56 L. 

J. Ch. 145=56 L.T. 73. 

(5) [1888] 20 Q.B.D. 68=57 L.J. Q.B. 1=3G 

W.R. 51=52 J.P. 230=58 L.T. 160. 

(6) [1901] 28 Cal. 790. 
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■was perfecfcly justified in asking for 
them, but the opposite parties were 
under no obligation to comply with his 
demand. The rule, we are dealing with, 
was issued on the Ibth November 1926, 
when there was no order upon the oppo* 
site parties relating to the collection 
papers. On this simple ground they can* 
not be dealt with for there could be"*no 
contempt in respect of an order which 
was not in existence on that date. 
Wilful disobedience to a judgment or 
order requiring a person to do any act 
other than the payment of money or ab¬ 
stain from doing anything, is a contempt 
of Court punishable by attachment or 
committal. Formerly, in the Court of 
Chancery, a man was attached for neg¬ 
lecting to do an act ordered to be done 
and committed for doing a prohibited act 
[Callow V. Young (7)]. Attachment and 
committal are now alternative remedies 
whether the order to be enforced is man¬ 
datory or prohibitory [Harvey v. Harvey 
(8), I). V. A. & Co. (9)], and both are 
modes of execution available for enforc¬ 
ing judgments and orders. In order to 
found an application for attachment or 
committal for disobedience of an order, 
service of the order alleged to have been 
disobeyed has to bo proved as a Hne qua 
non. The rules as to service are very 
stringent under the English Law, and 
personal service is insisted on except in 
certain excepted or special cases. Per¬ 
sonal service may be dispensed with if it 
is shown that the person to be served has 
evaded service [Kistlerw Tettmen (10)], 
and the fact that the person ordered to 
do the act was actually in Court when 
the order was made is not a ground for 
dispensing with such personal service. 
[In re Tuck, Miirck v. hoosemore {11)], ■ 
In the present case far from there having 
laeen any service of the order, the order 
itself was not in existence. Can we deal 
with them for breach of the undertaking 
which their lawyers gave, presumably on 
their behalf, on the 26th November 1926, 
and on the basis of the order that was 
passed on them on that day for supplying 

(7) [1887] 56 L.J. Ch, 690=56 L.T. 147. 

(6) [I884J 26 Ch. D. 644=48 J.P. 468=83 W. 

R. 76. 

(0) [1900] 1 Ch. 484=48 W.R. 429=82 L T 

47=69 L.J. Oh. 382. 

(10) [1905] 1 K.B. 39=74 L.J. K.B. 1=92 L. 

^ T. 36=21 T.L.R. 24=53 W.R. 230. 

(11) [1906] 1 Ch. 692=75 L.J. Ch. 497=22 T. 

L.R. 425=94 L.T. 697. 


those papers to the receiver within 10 
days ?—The answer must, in our opinion, 
be in the negative for this order also was 
never served on the opposite parties per¬ 
sonally. Moreover, the hearing that has 
taken place before us was not in relation 
to any proceedings for contempt for non- 
compliance with that order but only on 
the footing whether they have sufficiently 
atoned for their guilt in respect of the 
obstruction to the receiver by giving 
him the collection papers that they 
were ordered to give. For these reasons, 
therefore, it is not possible to punish 
them for their non-compliance in this 
respect. 

The rule issued on the 18th November 
1926, must accordingly be discharged. 
The receiver, however, will be entitled 
to his costs for these proceedings as 
against the opposite parties because it 
was the obstruction offered by their men 
which necessitated the proceedings. We 
assess the hearing-fee in this rule at 10 
gold mohurs. 

Though the rule is thus disposed of we 
cannot let the matter rest here. We 
have already expressed our view as re¬ 
gards the collection papers and we think 
we shall be failing in our duty if in the 
present case we do not make further 
orders which are, in our opinion, neces¬ 
sary in order to place the receiver in 
more effective possession of the estate 
and to obviate his difficulties in the 
management of it and to enable him to 
make the collections which he must make 
at once if the estate is to be saved from 
being sold for its demands. We accord¬ 
ingly order that the opposite parties 
Surendra Nath Nag Ohowdhury, Satyen¬ 
dra Nath Nag Ohowdhury and Jitendra 
Nath Nag Ohowdhury do within four 
days deliver to the receiver all cheque, 
counter-foils, jamawasilbakis, jamabandis, 
karchas, sehas and jaripi chittas and all 
such other papers as they may have in 
their possession, control or power, for 
and relating to the years 1330 to 1333 B. 
S, in respect of Touzis Nos. 614, 633 and 
1825. 

Copies of this our order will be served 
by the proper officer of this Court on 
each of the opposite parties at once. 
Ever^ effort should be made for effecting 
personal service of this order and if that 
be found impossible then the service 
should be made in the manner prescribed 
by law for substituted service.- A proper 
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report of the service will have to be sub¬ 
mitted to this Court as soon as it is 
effected. The receiver will report to 
this Court on the expiry of four clear 
days from the date of the said service 
whether this order has been complied 
with by the opposite parties or not. The 
Court will then proceed to take such ac¬ 
tion as, in its opinion, may be necessary, 
just and proper. 

G.B. BuU discharged. 
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Rankin, 0. J., G. G. Ghose and 
Buckland, JJ. 

In the matter of the Assessment of 
Behari Lai MullicJc. 

Civil Reference, Decided on 17th 
February 1927, by the Commissioner of 
Income-Tax, Bengal. 

(а) Income’Tax—“Assessment for a year, in 
which source of Income, which existed in the 
previous year is non-existent is valid. 

An aseessmeat for a year is valid ia law when 
the source of income is non-ezisbeut in that 
particular year but was existent in the previous 
year. [P. 55}, C. 1 ; P. 557, C. 2] 

(б) Income-Tax — Explained. 

Rankin, C. J .—The income-tax is one tax and 
not an aggregate of different taxes. [P. 555, C. 2] 
(c) Income-Tax Act (1922), S. 9— House pro¬ 
perty Income—Interest due on a mortgage though 
not actually paid is allowable. 

An amount of interest due on a mortgage debt 
but not actually paid is an allowable item of 
expenditure under head ‘’house property in¬ 
come under S. 9.” CP- 558, C. 1] 

Langford James and H. R. Pankridge 
•—for Incoma-Tax Commissionar. 

M. N. Kanjilal —for Assessee. •' 

Rankin, C. J .— This is a Raferanco 
made under S. 66 of the Indian Income 
Tax Act of 1922 by the Commissioner of 
Income-Tax, Bengal. Two questions are 
referred to us and I will take them 
separately. The first question is as 
follows : 

Is an assessment for a year valid in law when 
the source of income is non-existent in that 
partioular year ? Is not S. 3 itself a bar to 
xnaking an assessment in such a case ? Is nob 
the phrase 'of which he is the owner* in 8. 9 a 
bar to making an assessment in the case of house 
property ? 

The assessment in the course of which 
this question of law arises was the assess- 
made upon one Behart Lai hlullick 
for the income-tax year 1924-25. The 
# eaeoao e was owner of a house property 


and land owner living apparently at 
8 Durpa Narain Tagore Street in Cal¬ 
cutta—a dwelling-house in which he had 
a one-third share. The “previous year" 
with which we have to deal is 1923-24 
and the assessee in his “statement of 
total income during the previous year” 
declared the amount of profits or gains 
or income during the previous year as 
having accrued to him from two sources 
numbered respectively 4 and 9 in the 
form provided by Rule No. 19 of the 
Rules made by the Board of Inland 
Revenue under S. 59 of the Act. In 
respect of “property" as shown in detail 
in Sch. A, he declared the income to 
have been Rs. 3,116. Two items of 
property are included in this : (a) certain 
house property at 191, Harrison Road, 
which was let out to tenants and for 
which in 1923-24 the assessee actually 
received as rent Rs. 3,900 : and (b) the 
dwelling-house in Durpa Narain Tagore 
Street, the annual letting value being 
pub down as Rs. 1,724. These two 
items when certain deductions have been 
made account for the figure Rs. 3,116. 
The source No. 9 in the form was 
declared to have yielded in 1923-24 an 
income of Rs. 8,306. This was ground- 
rent received by the assessee for certain 
buatee lands at 14 Mechuabazar Street, 
let out to tenants. 

The claim made by the assessee was 
that the bouse property at Harrison 
Road and the bustee land at Mechua- 
bazar Street had been mortgaged by 
him and that although in the “previous 
year," i.e., 1923-24, he had derived in¬ 
come therefrom as aforesaid he had in 
the year of assessment, i.e., 1924-25, 
received no income therefrom in fact by 
reason that a mortgage suit had been 
brought against him and the properties 
were sold on the 16th of August 1924. 
He claimed accordingly that in 1924-25 
he had no source of income and was nob 
liable to be assessed for the income-tax 
year 1924-25. 

The learned advocate who appears be¬ 
fore us on behalf of the assessee contends 
in effect that the principle of the deci¬ 
sions under the English Income Tax Acts 
in Brown v. National Provident Institu,- 
tion (1) and Whelan v. Henning (2) is 
applicable to the Indian Incoms-Tax Act 
of 1922 with the result that if an 

(1) [1921] A. C. 222. 

(2) [1926] A. 0. 293, 
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assessee has no income in the year of 
assessment from a particular source,^ no 
income-tax is due from him notwibh* 
standing that in the “previous year” he 
did, in fact, derive an income from that 
source. 

The income-tax authorities who have 
dealt with the case do not appear to 
have examined into the facts or come to 
a final and definite conclusion as to 
whether in rejpect of (a) the dwelling* 
house, (b) the house property, or (c) the 
bustee lands the assessee is really en¬ 
titled to say that he had no income 
whatever in the year of assessment. They 
reject the contention that the principle 
of Drowns case (1) applies to the Indian 
Act of 1922 and at the request of the 
assessee have referred this question to 
the Court framing it at the assessee’s 
request in the terms stated above. 

Ordinarily a case for the opinion of a 
Court of law should be stated on the 
basis of a careful finding of facts. In 
this way only is it possible to avoid the 
raising of questions, academic or^ mis¬ 
leading, and in this way only is it 
possible for a Court of law to deal use¬ 
fully or correctly with any questions of 
law. In the present case, however, it 
is apparent from the form of the return 
prescribed by Rule No. 19 that on the 
view taken by the income-tax aubhori* 
ties, they are not bound oi‘ entitled 
in any year of assessment to make an 
enquiry into the income of any year 
save the “previous year” and that they 
cannot be called upon to conduct an en¬ 
quiry into the income of two years with 
a view to ascertain what sources of in¬ 
come persisted throughout both the 
years. 

Learned counsel for the Board of In¬ 
land revenue is anxious bo have a deter¬ 
mination from us upon the question 
whether the principle of Browns case 
(1) applies in India under the present 
Act and he is prepared to admit with 
reference to this particular assessment 
upon this particular assessee whatever 
fflkhts are necessary to raise this highly 
important question. I will assume ac¬ 
cordingly to take the clearest case that 
whereas in the “previous year,” i. e., 
1923*24, the assessee received an income 
from ground-rent of the bustee lands, he 
has in the year of assessment derived no 
income whatever from ttat source. 


For the purpose of understanding the 
law upon this question under the Eng¬ 
lish Acts prior to the Finance Act 1926, 
it makes no difference whether we 
examine the Act of 1842 (5 and 6 Viet.* 
Chap. 35) or the Act of 1918 (8 and 9 
Geo. V, Chap. 4). Upon a true con¬ 
struction of either Act the tax for each 
income-tax year was charged upon the 
income of that year. The assessee had 
to make his return and the assessment 
upon him had to be made at a time 
when a large portion of that year bad 
still to run. To ascertain the amount of 
future receipts many • rules were provi¬ 
ded. What the assessee in England bad 
to return as the true figure upon which 
he was liable to pay was a national or 
statutory income computed with refer¬ 
ence to any one source in a way which 
might depend upon special circum¬ 
stances. Save in one special type of 
case (which may be shortly referred to 
as case 3 of Sch. D) it never was—and 
on the face of the English statute ib 
could nob well be—doubted that the 
statutory income upon which assessment 
in any particular year was made was 
an income which the legislature deemed 
the assessee to have received in the year 
of assessment. On the words of the 
English Acts, it is in almost every case 
as plain as express language can be that 
the legislature imputed the statutory 
income to the assessee by way of 
computation or meashrement of bis in¬ 
come for the year of assessment. Accord¬ 
ingly the English Acts and the rules of 
computation which they applied to the 
various possible sources of income were 
construed upon the principle that in no 
year of assessment did the legislature 
intend to impose the tax in respect of 
income derived in previous years. If in 
the year of assessment the assessee had 
derived some income from a particular 
source, the amount for purposes of taxa¬ 
tion might have to be computed at least 
provisionally by reference to his income 
from that source in one or more of the 
years immediately preceding. If, how¬ 
ever, the assessee in the year of asses” 
ment derived no income from a source 
which in the previous years had yielded 
income, the statutory rules as to compu¬ 
tation of the present and future by 
reference to the past did not apply so as 
to impute to the bar of assessment an 
income which did not exist at all. 
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basis and subjecfc-mafcfcer of fche tax was 
the income in the year of assessment. 
As a matter of law this is true because 
it is the true construction of the English 
statutes and for no ‘other reason. In 
Brown's case (3), Rowlatb, J., put this 
matter in the simplest words : 

There is no doubt that the general scheme ol 
the income-tax is that it is piyable in respect 
of a source of income existing in the year of 
assessment, though the amount is often 
measured by the results of previous years. 

The contention of the Board of Inland 
Revenue before us upon this reference 
is that in 1922 the Indian legis¬ 
lature, which in previous Income-tax 
Acts had clearly followed the English 
Acts in the general schema and in fche 
principle of putting the tax upon the 
income derived during the year of 
assessment, intentionally departed from 
that principle and determined in each 
year to levy fche tax not upon the in¬ 
come of the year of assessment, i. e., the 
current year, whereof a part is un¬ 
expired at the time of assessment, but 
on the income of the previous year; 
and that under the Indian Act of 1922 
the income of the previous year appears 
not as a standard by which fche next 
year’s income is fco be computed, nor as 
a measure nor as an element is one 
average, but as being itself the subject- 
matter of fche tax. However familiar 
one may be as lawyer or as patient 
with the English principles, one cannot 
profess in either capacity that there is 
anything absurd, impossible or unjust in 
levying income-tax upon the actual re¬ 
ceipts of a completed year in the year 
which follows. One can see readily 
enough that there may be grave diffi¬ 
culties in changing from the one system 
to the other, difficulties too in combin¬ 
ing taxation of a simply retrospective 
nature in res'pect of the profits of the 
preceding year with a system of deduc¬ 
tion as the source in the year of assess¬ 
ment at the rate imposed for that year : 
also that, as Bowlatt, J., pointed out in 
the case already cited [Brown's case (3)], 

a postponed tax like this has the inconvenience 

letting the tax-payer go in the year when he 
has the income, and taxing him when he has 
parted with it. perhaps by bankraptcy, or of los' 
log the tax altogether when the tax-payer has 
escaped by death. 

It may be on the other hand, that the 
. IndM legislature has seen its way to 
. impose the income-tax ’directly upon 

« (81 S E. B. 497. 


actual receipts to get rid of national or 
statutory jincomes altogether, to avoid 
so far as possible the labour of subse¬ 
quent adjustments and the inconve¬ 
nience of refunds of tax by a scheme 
which gives to the taxpayers a substan¬ 
tial time between the end of the year 
the income of which is charged and the 
time at which they are required to pay- 
These considerations, of course, are 
for the legislature, and the only ques¬ 
tion for the Oourt is as to the meaning 
of what the legislature has said. I refer 
to them, in the first place, because they 
are matters on which it is specially 
necessary that the Income-tax Act of 
1922 should be carefully scrutinized, and 
in the second place, because it is desira¬ 
ble to notice that until it is first decided 
whether or not the tax is a retrospective 
tax on the past year nothing can b© 
gained by the reflection that the income- 
tax is a tax on income or that a non¬ 
existent income cannot be charged or 
made to yield revenue. There is, how¬ 
ever, one principle often appealed to in 
the English cases which is even move 
clearly applicable fco the Indian than fco 
the English Acts, namely, that fche in¬ 
come-tax is one tax and not an aggregate 
of different taxes. 

For the present purpose the proper 
starting-point is the Indian Income Tax 
Act (7 of 1918). By S. 14 sub-S. (2) 
it was provided that : 

there shall be levied in respect of the year 
beginning with the first day of April 1918, and 
in respect of each subsequent year, by collection 
in that year and subsequent adjustment as 
hereinafter provided income-tax upon every 
assesses in respect of his taxable income in that 
year at the rate specified in Sch. I, 

The amount of the taxable income of 
an assessee was determined by the 
machinery described in S. l7 which pro¬ 
vided for a return to be made in a pres¬ 
cribed manner of the total income during 
the previous year. By S. 18 the col¬ 
lector, if satisfied that such return is 
correct and complete, was directed to 
assess : 

the sum payable by the assessee for the year 
in which the return is made on the basis of 
such return. 

By S. 19 when the collector had as¬ 
certained the total income actually 
received by or accrued to the assessee in 
• the previous year, he was to compute 
the income-tax which would have been 

payable if it bad been levied in such 

00 
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previous year with reference to the 
amount of the income so ascertained and 
"the law then in force; and the difference 
between the sum so computed and the 
aggregate of the sums already paid by 
or on behalf of the assessee in respect of 
income-tax for such previous year was to 
be paid by or refunded to the assessee. 
This system of adjustment involved a 
running account between the Govern¬ 
ment and the tax-payer, a provisional 
assessment being first made on the in¬ 
come of the preceding year and the 
assessment being adjusted and corrected 
when the income in the year of assess¬ 
ment had been ascertained. There, can, 
therefore, be no doubt that the tax was 
laid upon the income of the ^ar of 
assessment and the principle affirm^ in 
Brown's case (1) was given full en^t. 
Ss. 5 to 11 inclusive correspond roughly' 
to the schedules of the English Acts.- 
They state the classes or heads or in¬ 
come to which the Act applies and make 
provision in respect of each for specific 
allowances or exclusions. 

Kow, the Act of 1922 (11 of 1922) pur¬ 
ports to consolidate and amend the law 
relating to income-tax and super-tax. 
Strictly speaking, it does not of itself 
impose the tax at all. This is to be done 
by the Finance Act of the year. S. 7 of 
the Finance Act (12 of 1922) provides : 

Income-tax for the year beginning on the 
first day of April 1922 shall be charged at the 
rates specified in Part I of the Third Schedule. 

and specifies that " total income " in 
this schedule means “total income “as 
■defined in 01. (15) of S. 2 of the Indian 
Income-tax Act, 1922. The third Sche¬ 
dule gives rates of income-tax specifying 
different rates: 

When the total inoome is Rs. 2,000 or up¬ 
wards, hut is less than Rs. 5,000: when the 
total income is Rs. 5,000 or upwards, but is less 
than Ks. 10,000. 

and so forth; in other words, it pro¬ 
vides a graduated scale according to the 
amount of the “ total income. ” Provi¬ 
sion having been made by the Finance 
Act in this manner, S. 3 of the Income- 
tax Act is attracted. S. 3 is as follows : 

Where any Act of the Indian Legislature en¬ 
acts that income-tax shall be charged for any 
year at any rate or rates applicable to the total 
incomeof an assessee, tax at that rate or those 
rates shall be charged for that year iu accord¬ 
ance with, and subject to the provisions of, this 
Act, in respect of all income, profits and gains 
of the previous year of every individual com¬ 
pany,, firm and Hindu undivided family. 


It will be noticed that the tax to be 
charged “ for “ any year is “ in respect 
of “ the income of the previous year. 

Ss. 6 to 12 have the same function as 
Ss. 5 to 11 in the Act of 1918. Thpy 
state the heads of income which are 
chargeable and authorize specific allow¬ 
ances or exclusions. It will be observed 
that the words “total income’’ which 
occur in the Finance Act are defined as 
the total amount of income, profits and 
gains from all sources to which this Act 
applies continued in the manner laid 
down in S. 16, and it is clear that S. 16 
which deals with certain specific exemp¬ 
tions has meaning only with reference 
to the amount of the income of the 
“ previous year. ” S. 18 which deals 
with deductions as the source on 
“ salaries ” and “ interest on securities “ 
provides by its fifth clause that credit is 
to be given to person from whose income 
the deduction was made for that de¬ 
duction in the assessment, if any, made 
for the following year. S. 22 which 
imposes the duty of making a return pres¬ 
cribes that it is to be a return of the 
total income during the previous year. 
There is nothing in this section which 
suggests that it is any part of the duty 
of the income-tax officer to make enquiry 
into the receipts or probable receipts of 
the assessee during the .current year. S. 25 
deals with the case where any busi¬ 
ness, profession or vocation is discontinued. 
It differentiates strongly between such' 
businesses according as they were com¬ 
menced before or after the commence¬ 
ment of the Act. As regards the latter 
the first clause empowers the income-tax 
officer to accelerate the ordinary course 
of things and to make an assessment on 
the profits of the period beween the end 
of the previous year and the date of dis¬ 
continuance without waiting until the 
following year. In such a case the 
assessee may at once be charged not only 
with the tax in respect of the profits of 
the previous year, but also with the tax 
in respect of the profits of the broken 
period. When, however, a business was in 
existence and paying tax prior to the Act 
of 1922, we find it provided that the 
assesses need pay no tax on the profits 
of the broken period and may further 
claim, if it suits him, to escape tax upon 
the profits of the previous year by paying 
tax upon, the profits of the broken period 
only. The reason why a different treat" 
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ment is given to busmesses commenced 
before 1922 which are discontinued after 
that year is because such businesses will 
really have paid income-tax twice on the 
profits of the year 1921-22, or, to put the 
matter in other words, they would have, 
apart from special provision, to pay tax 
on the profits of one year more than 
the previous system. This section, like 
S. 3, uses the words'* in respect of” which 
are also the crucial words in Ss. 7 to 12 
inclusive. In my opinion, S. .25 is in¬ 
capable of being interpreted otherwise 
than as a provision to prevent injustice 
being caused by the tax being made for 
the first time a simply retrospective tax. 
The absence of all provisions for adjust¬ 
ment (see S. 68) and a complete avoidance 
of any phrase which would suggest that 
the purpose of the Act is to measure or 
compute finally or provisionally the 
amount of the income received during 
the year of assessment produces a strik¬ 
ing contrast between the Indian Act 
of 1922 and English Acts. 

It is quite true that the sections which 
describe the heads of income reproduce 
the language of the Act of 1918 without 
changing from the present to the past 
tense. The language of Ss. 6, 7, 10 and 
11 of the Act of 1918 affords little room 
for any such change. Bub just as in the 
Act of 1922 agricultural income continues 
to be defined as rent or revenue derived 
from land which is used for agricultural 
purposes, so the property to be taxed is 
still described as property “of which he 
is the owner" (S. 9) and allowance under 
the head business is made for rent paid 
for the premises in which such business 
is carried on (S, 10). So too by S. 14 
the tax shall not be payable by an 
assessee in respect of any sum which he 
receives as a member of a Hindu undi¬ 
vided family. It seems to me to be reason¬ 
ably clear in Ss. 9 and 10 that though 
the present tense U used throughout, the 
sections are to be applied to the state of 
facts in the '’previous year” or in the case 
of an exceptional assessment under S. 25 
(1) a completed portion of the year of 
assessment. They afford no reasonable 
ground fora contention that the particular 
sources numbered {Hi) and (iu) must per* 
sisfe throughout two years in order to be 
chargeable. It is here that it is import¬ 
ant to remember that the income-tax is 
oBe tax as S. 3 shows it to be. 

!rhere are doubtless some difficulties in 


this view with reference to the tax on 
“ salaries ” which is payable by deduc¬ 
tion at the source. If the Finance Act 
of any year imposes a tax upon the in¬ 
come of the previous year, then in these 
cases the tax seems to be deducted before 
it is authorised or imposed. Section 18 
says it is to be “ leviable in advance by 
deduction at the time of payment." 
The draftsman does, not seem to be in 
sight of the difficulty. Leviable in ad¬ 
vance of what? In advance of its 
imposition ? The tax is to be deducted 
apparently at the rate laid down by the 
current Finance Act. In respect of the 
income of this year the Finance Act of 
next year may impose quite different 
rates or (theoretically) no income-tax at 

all. Section 18 uses the words 

in respect of income chargeable under the 
following heads : (i) salaries and ; (ii) interest ou 
securities. 

When any given Finance Act is passed 
it is too late to levy in advance income- 
tax “ in respect of ” such income of the 
previous year. What seems logically 
necessary is an addition to S. 3 to make 
it read in effect: 

Where any Act of the Indian legislature en¬ 
acts that income'tax shall be charged for any 
year at any rate or rates applicable to the total 
income of an assessee, 

(1) tax at that rate or those rates shall be 
charged for that year in accordance with and 
subject to the provisions of this Act in respect 
of all income, profits and gains of the previous 
year of every individual company, firm and 
Hindu undivided family ; 

(2) tax at that rate shall be deducted in 
accordance with and subject to the provisions 
of this Act from all salaries payable in that year 
on account of the income-tax, if- any, to become 
chargeable in respect thereof for the following 
year; and 

(3) tax at the maximum rate shall be de¬ 
ducted in accordance with and subject to the 
provisions of this Act from all interest upon 
securities payable in that year on account of the 
income-tax, if any, to become chargeable in 
respect thereof for ihe following year. 

Sfcill, however, one may criticise the 
language of S. 18. This is the only 
meaning which in my judgment can be 
given to it having regard to the language 
and the scheme of the Act. In my judg¬ 
ment the first question put to us for our 
opinion must be answered in favour of 
the Inland Revenue and against the 
assessee. 

As the facts of the present case have 
not been fully investigated, it may be 
well to add that this judgment is not to 
be taken as an opinion that the assessee 
has DO grievance. If be was the owner 


558 Calcutta Behabi Lal Mullick, In re Assessment of (Buckland J.) 1927 


of the house property and bustee lands 
before 1922 and paid tax thereon under 
the Act of 1918, then in 1922-23 he paid 
tax for the second time on the income of 
1921*22, and if he has to pay for the 
year 1924-25 it may therefore be that he 
is paying for one year more than he 
■would have done under the 1918 Act. 
This will be so if in 1924*25 he received 
no income from these sources. If he has 
lost his property by a mortgage sale in 
1924, then although neither S, 25 nor 
any other section of the Act of 1922 
protects him, the case may be a very 
hard one and he may have special claim 
to some consideration at the hands of 
the Inland Revenue authorities. 

The second question is stated as fol¬ 
lows : 

Is an amount of interest due oa a mortgase 
debt but not actually paid an allowable item 
of expenditure under head ‘ house property in* 
oome ’ under S. 9 of the Act. 

In my opinion this question should be 
answered in the affirmative, i. e., in 
[favour of the assessee. Apart from the 
consideration that a taxing statute should 
be construed, if possible, by confirming 
oneself to the ordinary meaning of the 
words used and that there is special ob¬ 
jection to any construction which puts a 
burden upon the subject when the inteu* 
tion of the legislature to impose it is not 
clear, I think that Ss. 9 and 10 of the 
Act of 1922 must be construed on the 
footing that when the legislature means 
paid " it says " paid." In S. 10 there 
IS a special definition of the word for the 
purposes of that section. In S. 9 certain 
allowances are authorized by way of 
deduction from " the bona fide annual 
value of the property—itself a hypo¬ 
thetical figure. The first two allowances 
have reference to repairs and do not de¬ 
pend upon proof of any actual expendi¬ 
ture. The third and the fourth are 
■expressly made to depend upon what has 
actually been paid. The sixth is defined 
only by a limit and the seventh is left 

to the discretion, as regards amount, of 
the income-tax officer. In this context 
I am of opinion that the absence of the 
word paid ^ in the fourth clause is not 
without significance. lam not satisfied 
that the legislature has intended to 
charge on the basis of the sum which a 
nypothetioal tenant would give save 
«Pon the assumption made in favour of 
assessee that the real income of an 


incumbrancer is the difference between 
the yearly value and the interest. 
Though I desire in no way to pronounce 
upon the policy, convenience or equity 
of the matter, I cannot ignore the fact 
that there may be many reasons, for mak¬ 
ing this assumption. If this be the right 
construction of the statute, I do not 
think that any exercise of the rule-mak¬ 
ing power conferred by S. 59 can affect 
the question: still less do I think that 
the headings to Soh. A of the form pres¬ 
cribed by B. 19 are to be taken as rules. 

In my opinion the assessee is entitled 
to the allowance in respect of interest 
on the mortgage. 

As we were asked by counsel for the 
Inland Revenue to treat this as a test 
case and as the assessee has succeeded 
on one of the two questions, I think 
that the assessee’s costs before us should 
be paid by the Inland Revenue. 

C. C. Ghose, J. —I agree. 

Buckland, J, — As I am in entire 
accord with the learned Chief Justice 
as to the effect of the more general as¬ 
pects of the matter which he has dis¬ 
cussed and of the sections of the Income- 
tax Acts to which he has referred, I 
propose to limit myself to an examina¬ 
tion of the sections which bear directly 
upon the question which we have to 
decide. 

The essential point of difference bet¬ 
ween the contentions advanced on behalf 
of the assessee and the Crown respec¬ 
tively lies in the questions whether the 
amount of tax payable in the current 
year has to be computed by reference to 
the assessee’s income for the previous 
year though payable in respect of the 
assessee’s income for the current year, 
or whether it is payable in respect of the 
assessee s income for the previous year 
though payable in the current year. In 
the former case the previous year’s in¬ 
come is but a basis of computation which 
gives rise to the contention that if in 
the current year the assessee has no in¬ 
come, no tax is payable. The view put 
forward on behalf of the Crown makes 
it immaterial whether the assessee has 
any income in the current year. If the 
Crown’s view prevails, the assessee, though 
he must pay the tax in the current year 
tor which he is assessed, pays in respect 
of his income for the previous year and 
the state of his income for the current 
year is negligible. 
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But for such resemblances as are to be 
found between the Indian Income-tax 
Acts of 1918 and 1922 and between the 
former of these and the Income-tax Act, 
1918 (8 & 9 George V, Chap. 39), and 
were the assessee's Advocate limited to 
the Act of 1922, most of the materials 
upon which his argument has been 
founded would not be available to him. 

There is no difference between the 
definition of “ previous year ” in the two 
Indian statutes The difference between 
the two Acts lies in the reference in the 
material sections of the Acts to the 
period so defined or, to state it otherwise, 
in the purpose for which the words 
“previous year” are introduced into 
such sections. 

By S. 14 of the Act of 1918 it is pro¬ 
vided that 

there shall be levied in respect of the year 
beginning with the 1st day of April 1913 .... 
income-tix upon every assessee in respect of his 
taxable income in that year ; 

that is to say, income-tax must ba 
paid ” in respect of ” the income for the 
current year. 

Section 17 of the same Act requires a 
return of the assessee’s income for the 
previous year, and under S. 18 the sum 
payable for the year in which the return 
is made may be assessed upon the basis 
of such return. Nothing could be clearer 
than that the previous year's income is 
introduced solely as a means of ascertain¬ 
ing by reference to it the amount of tax 
payable in the current year in respect of 
the income of the current year. It would 
be a careless form of expression to say 
that the income for the current year is 
estimated by reference to the income of 
the previous year, but the notion of an 
estimate is not altogether absent, for the 
result is that the amount of tax payable 
in respect of an unascertained income is 
arrived at by reference to an income, the 
amount of which is ascertainable. 

Section 3 of the Act of 1922 provides : 

Where any Act in the Indian legislature en> 
acts that income-tax, shall be charged for any 
year .... tax .... shall be ohargad 

for that year.in respect of all 

Inoome, profits and gains of the previous year 

^ I • • 

This takes no account of the income 
of the previous year as a basis of assess¬ 
ment only, for not only cannot that be 
imported into the use of the words “ in 
respect of ” as suggested in the course of 
Argument, but the words “ in respect of 
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as denoting that which is to be taxed 
have been used frequently both in Eng¬ 
lish and Indian statutes. The words 
involve nothing in the least degree ob¬ 
scure, and they cannot have one effect 
in S. 14 of the Act of 1918 and another 
in S. 3 of the Act of 1922. It is to be 
observed that the section provides that 
income-tax shall be charged, not in 
respect of the income of that year, i. e., 
the current year, as one would have 
expected to find had the legislature in¬ 
tended to express that which the assessee 
contends it has expressed, but for ” 
that year. It is unnecessary to say that 
“ in ” must be read for “ for either 
word would jiroduce the same result,. ,~ 

It is impossible upon an analysis '"of 
S. 3 to hold that the previous year’s 
income is but the basis of assessment 
on which the tax has to be paid in res¬ 
pect of the income for the current year. 
Fundamentally the determination of the 
question rest exclusively upon the con- 
sti-uction of that section, for there is no 
other which deals with it directly. 

Comparing the result attained with 
that under the Act of 1913 to which I 
have referred, one finds that under the 
Act of 1922 the income by reference to 
which the amount of tax payable in the 
current year has to be ascertained and 
in respect of which suoli tax when as¬ 
certained is payable are one and the 
same and being income for the previous 
year is an income the amount of which 
is ascertainable. Any notion of an esti¬ 
mate is absent, indeed there is no reason 
for it. 

I agree as to the answers to be given 
to the questions submitted to us for 
revision. 

B.D. Questions answered. 
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Duval and Mitter, JJ. 

Dharanidhar Boral — Defendant 2— 
Appellant. 

v. 

Panchanan Saha and others —Plaintiff 
Defendants—Respondents. 

Appeal No. 2054 of 1924, Decided on 
17th December 1926, from the appellate 
decree of the 3rd 8ub-J., Hooghly, 
D/- 19th July 1924. 
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(а) Civil P. C., 8. 91—Final decree passed— 
Appeal from preliminary decree already filed 
and dismissed—Right to second appeal is not 
barred by the passing of the final decree. 

It is established that an appellant has cer¬ 
tainly a right to have his appeal from prelimi¬ 
nary decree heard even after passing of final 
decree, so long as it is lodged in the first appel¬ 
late Court before the final decree is passed, and 
there is no reason why if the right to prosecute 
the appeal can thus continue before the first 
appellate Court after the final decree is passed, 
the right to second appeal provided by the Civil 
P. C., from the first appeal can possibly be bir¬ 
red ; A. I. R. 1925 Cal. 218, Ref. [P 560 G 2] 

(б) Transfer of Properly Act, S. 91— Pur¬ 
chaser of eqnity not impleaded in mortgage suit 
can sue for redemption without setting aside the 
mortgage decree and sale thereunder. 

If a purchaser of equity of redemption has not 
been made a party to a suit in which the mort¬ 
gagee obtained a decree, the purchaser is entitled 
in a subsequent suit to occupy the position 
which he would have had had he been a party. He 
can sue for redemption and it is not essential for 
him first to proceed to get the mortgage-sale 
set aside before be can bring a suit for redemp¬ 
tion. [P 561 0 1] 

Bifan' Kumar Mukerji and Sarasija 
Palit—lox Appellant. 

Bireswar Bagchi and Mani Lai Bhat‘ 
tacharya —for Respondents. 

Judgment. —In this case the plaintiff 
brought a suit for redemption. His case 
was that the predecessor of Defendant 
No. 4 owned Plots Nos. 1 to 8 and that 
Defendant No. 3 owned Plot No. 9 : and 
that they two morgaged these nine plots 
to Defendant No, 1 on the 11th June 
1898. The predecessor of Defendant 
No. 4, however, sold Plots Nos. 2 to 8 to 
the present plaintiff on the 18th August 
1898. Defendant No. 1 in the year 1910 
sued on his mortgage without making 
the present plaintiff a party. He oh" 
tained a decree on the Ist February 1911, 
which in due course became final and the 
mortgaged property was put to sale on 
the 8th October 1912, and then Defen¬ 
dant No. 1 purchased Plot No. 9 and 
Defendant No, 2 the other plots. Subse¬ 
quently, there appears to have been cri¬ 
minal proceedings. This suit was then 
brought by the plaintiff on the ground 
that he being the purchaser of the equity 
of redemption has not been affected by 
the sale in the year 1921. The first 
Court gave the plaintiff a decree holding 
that he would be entitled to redeem by 
paying the amount of the mortgage- 
decree and that the sum decreed would 
be taken as the whole debt and as the 
price of the mortgaged lands. An appeal 


V. Panchanan Saha 1927- 

was preferred against that preliminary 
decree which was passed on the 24tb 
July 1922, by Defendant No. 2 to tho 
District Judge, on the 3rd August 1922. 
On the 13th September 1922, the Com¬ 
missioner appointed having apparently 
submitted bis reports, the decree of the 
first Court was made by that Court final. 
No further appeal was lodged against that 
decree. The appeal, however, to the Dis¬ 
trict Judge, which was finally heard by 
the Subordinate Judge, was not disposed 
of until 19th July 1924, and from that 
appeal against the preliminary decree a 
second appeal was preferred to this Court 
on the 3rd November 1924. On the ap¬ 
peal coming up for hearing before us the 
learned vakil for the respondent raised 
a preliminary objection that this appeal 
is now incompetent. The first point as 
I gather is that though no doubt an ap¬ 
peal to the District Judge, made before 
the decree final is passed, could 
be heard even after the final decree was 
passed a second appeal will not lie be¬ 
cause by the time the Subordinate Judge 
dismissed the appeal the final decree had 
already been drawn up. We are nob 
prepared to accept this contention. It 
appears to us, though there may be some 
earlier rulings which may throw doubt 
as to whether when there has been a 
final decree an appeal against the preli¬ 
minary decree can continue, to be now 
established that an appellant has cer¬ 
tainly a right to have his appeal heard 
so long as it is lodged in the first appel-i 
late Court before the final decree is 
passed. In this connexion we may refers 
to the case of Nanibala Dasi v. Ichha' 
moyee Dasi (1). Now, if the right to 
prosecute the appeal can thus continue 
before the first appellate Court after the 
final decree is passed, speaking for my¬ 
self I do not see how the right to second 
appeal provided by the Code of Civil 
Procedure from the first appeal cau pos¬ 
sibly be barred. In my opinion, therefore, 
this appeal is still competent to be 
heard. 

As to the merits of the appeal it ap¬ 
pears that in the first appellate Court 
the only point argued was whether the , 
plaintiff had his right of redemption or 
not. The argument urged both in that 
Court and in this Court is that as the 
plaintiff took no proceedings to set aside 
the mortg age sale he cannot redeem. 

(1) A. 1, B. 1925 Cal. 216. 



1927 Raja Sati Prasad v. Mahesh Bhunia (Mullik, J.) Calcutta 561 


Reliance has been obiefiy placed for this 
contention on the case of Ganpat Ijal v. 
Bindahasini Prashad Narayan Singh (2). 
There the decision arose out of a sale held 
in September 1902, that is to say, when 
Ss. 85 to 90 of the Transfer of Property Act 
were still in force. It was there held 
that so long as the sale under the decree 
stood the right to redeem was extinguish¬ 
ed but that at the time of the revision 
of the Code of Civil Procedure in 1908, 
these sections were repealed and O. 34 
of the Code substituted and the words of 
S. 89 of the Transfer of Property Act 
‘ and thereupon the defendant’s right to 
redeem and the security shall both be 
extinguished ’ were not carried into 
0. 34. This was pointed out by the 
Judicial Committee in the case of Sulchi 
V. Ghulam Safdar Khan (3) where it 
was held that where a puisne mortgagee 
has not been made a party to a suit in 
which the prior mortgagee has obtained 
a decree the puisne mortgagee is entitled 
in a subsequent suit to occupy the posi¬ 
tion which he would have bad bad ho 
been a party. This is also the case with 
a purchaser in the present state of the 
law and, therefore, it must be held that 
it is not essential for the plaintiff first 
to proceed to get the mortgage^ sale set 
aside before he can bring a suit for re¬ 
demption. 

The second point raised is as to the 
terms on which the redemption should be 
allowed. Now the learned Munsif sot out 
certain terms and they were on the basis 
of the mortgage-decree and it does nob 
appear that this order was at all attack¬ 
ed in appeal or in the first Court, and in 
the grounds of appeal before us we were 
only asked to give Court interest at 12 
per cent, instead of at 6 per cent on the 
general ground not to find that the basis 
on which the redepaption has been allow¬ 
ed is erroneous. In view of the fact that 
this Was not raised before and that in 
the case coming before us for hearing 
there was no suggestion that the basis 
on which the Munsif has allowed the 
redemption was wrong we are not pre¬ 
pared at this stage specially in view of 
the fact that Defendant No. 2 was only 
a purchaser and was not one of the origi¬ 
nal mortgagees to vary this order of the 


(8) tl930j 47 Oal. 924=66 I. C. 274=47 I. A. 
91 (F. 0.). 

(8) A. I. B. 1922 F. 0. 11=43 All. 469=48 
» (F. O.). 
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Munsif which was not assailed in the 
appeal before the Subordinate Judge. 

The result, therefore, is that the ap¬ 
peal is dismissed with costs. 

D.D. Appeal dismissed. 
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DavAL AND Mullik, JJ. 

Baja Sati Prasad Garga Bahadur and 
others —Plaintiffs—Appellants. 

V. 

Mahesh Bhunia —Defendant—Respon¬ 
dent. 

Appeal No. 2065 of 1924, Decided on 
5bh January 1927, from the Appellate 
Decree of the 2ad Sub-J., Midnapore, 
D/- 5th August 1924. 

(а) Land tenure—Chalcran lands — Wages 
paid in addition—Lands are still Chakran. 

The fact that some wages are paid to the 
tenant in addition, would not change the cbak- 
ran character of the holding. [P. 562, C. l] 

(б) Land tenure—Service tenant refusing to 
serve or denying title—Notice to eject is not 
necessary. 

If a service tenant renounces his character 
as a service tenant and denies the title, of the 
landlord to resume the land, the lease to him 
determineir and no notice is necessary to elect 
him i- 25 C. L. J. 332, Foil. [P. 562, C. 1] 

(c) Landlord and tenant—Service tenant. 
Where a grant came into existence long before 
the Transfer of Property Acc came into force ; 

Held', that no notice toeject a service,tenant 
is necessary. [!’• 602, 0. 2] 

Amarendra Nath Bose and Prohodh 
Ch. Chatterji —for Appellants. 

Apurba Charan Mukerji —for Res¬ 
pondent. 

Mullik, J.—The plaintiffs brought a 
suit for the resumption of certain lands 
on eviction of the defendant on the 
allegation that the lands were chakran 
and that the defendant had refused to 
render service for which the chakran 
grant had been made. The defence was 
that the lands were not chakran but 
ciskar lands. The trial Judge decreed 
the suit holding that the lands were 
chakran. The defendant came up on 
appeal and the lower appellate Oourb 
disbelieved the story of absolute niskar 
and also held that the defendant and his 
people for the service rendered gob wages 
in addition to diet money and on these 
findings the lower appellate Court al¬ 
lowed the appeal and dismissed the suit 
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with c03fes. The plaintiffs have corns up 
before as oa second appeal. 

The principal contention raised before 
us is that the lo^er appellate Court on 
the findings arrived at by it ought to 
have dismissed the appeal. This con* 
tentioa seems to us to be well founded 
and must therefore prevail. The case 
was whethev the lands ware chakran or 
niskar. The learned Subordinate Judge 
rejected the story of absolute niskar. He 
did not disbelieve the findings of the 
Court of first instance to the effect that 
the lands were chakran. The finding 
arrived at by him was tantamount to 
this : that the defendant was for the 
aarvice rendered by him allowed to hold 
the land without paying any rent and he 
was allowed some wages also in addition. 
The fact that some wages were paid in 
addition would nob in our opinion change 
ohe chakran character of the holding and 
that being so, and the defendant refus¬ 
ing to render service, we do not see how 
the prayer of the plaintiff for the re¬ 
sumption of the lands on eviction of the 
defendant therefrom could be success¬ 
fully resisted, In this view of the matter 
we are suported by the ruling contained 
in Ramnath Seal v. Sika Sandari (1), 
where it has been laid down that if a 
service tenant renounces his character 
as a service tenant and denies the title 
of the landlord to resume the land, the 
lease to him determines and no notice is 
necessary to eject him. 

In the circumstances we do not see how 
the judgment of the lower appellate 
Court can be upheld. In the result the ap¬ 
peal is allowed with costs in all Courts. 
The decree of the lower appellate Court 
will be set aside and that of the Munsif 
restored. No order is necessary on the 
application as the parties have already 
been added. 

Daval, J. —I agree. The finding of 
the lower appellate Court does not 
amount to a finding that the land was 
niskar. It finds that it was chakran 
though it was nob the entire profit 
which the defendant would receive for 
carrying palanquin for the zamindars. 
The evidence shows that the finding is 
that the defendant has refused to serve. 
It may be the case that he quarrelled 
over the diet .money or cash payment. 
But that can make no difference in the 
chakran character of the homestead, and 
~U) [IS 15] 25 0. L. J. 332=10 I. C. 34S. 
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as was pointed out in the case of Radka 
Pershad Singh v. Budhu Doshad (2) 
when there is a grant for private or per¬ 
sonal service, the zamindar is entitled to 
resume when the service, is not required 
or when the grantee refuses to render 
him service. 

As to the failure to prove the issue 
of notice it appears that this grant came 
into existence long before the Transfer 
of Property Act came into force in this 
province and no‘notice is necessary. I 
agree that this appeal must be allowed 
and the Munsif’s decree be restored with 
costs in all Ccurts. 

The defendant is allowed three months 
from this date in which to remove his 
hub. 

R.D. _ Appeal allowed. , 

(2j [189-3J 22 Gil. 933. 
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Rankin, 0. J., and 0. 0. Ghose, J. 

Jnanendra Mohan Bhaduri and ai- 
othe) —Appellants. 

V. 

Sm, Annapurna Debi and another — 
Respondents. 

Appeal No. 121 of 1926, Decided on 
Ist February 1927, from an order of 
Greaves. J., D/- 12bh July 1926. 

(а) Arbitration Act—Award under, upheld by 
Court becomes enforceable as a decree—Court is 
not to pass a decree as In one under Civil P. C., 
Soh. 2, para. 20. 

Where an award filed under the Act is upheld 
by the Court as a good award, it is enforceable 
as if it were a decree of the Court; in other 
words, although it was not a decree and not a 
judgment of the Court, execution can bs taken 
out on it in the same manner as though it were 
a decree and the Court is not to pronounce a 
judgment and decree as under Civil F, 0., Sch. 

2, para. 20. [P. 663. 0.1] • 

(б) Arbitration Act—Powers of arbitrator. 

Ko arbitrator oaa give to anybody any right 

to apply to the Court for any direction. 

[P. 563, C. 2] 

(c) Arbitration Act—Motion fs not available 
under the Act for administration of an estate. 

If persons want to administer an estate, they 
oan bring an administration suit, or if they want 
a partial administration in oertain oicoam- 
stances, they oan do so by originating summons, 
but the Court has no right to do it on a motion 
under the Indian Arbitration Aot or to do it 
without properly bringing in the parties either 
by a suit or by an originating summons. 

[P. 564 0. 2, P. 565, C. 13 
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Lxngford Jam&s and Chaudhuri 

for Appollanfcs. 

N. N. Sircar and N. C. ChaUerjea—^iov 
Bespondents. 

Rankin, C. J. —This is an appeal from 
•an order male by Mr. Justice Greaves 
upon a motion on notice, d^-ted the 12th 
of July 1926 headed “In the matter of 
-an arbitration and in the matter of the 
■estate of Babu Bajendra Lai Goswami." 
It appears that Bajendra Lai Goswami 
died in August 1917 and that he left a 
Will which was proved on the 19th of 
December of that year. By that Will 
he left various items of immovable pro¬ 
perty to various persons and made very 
complicated provision for the discharge of 
certain monies which were owing by him 
more particularly to persons who had 
money with him on deposit. Disputes 
and complications having arisen, there 
was an arbitration under the Indian Arbi¬ 
tration Act by Mr. Byomkesh Chakra- 
varti. He filed his award which is dated 
the 29bh of July 1918. 

Now, according to the procedure pro¬ 
vided under the Indian Arbitration Act 
that award when filed could be chal¬ 
lenged under the Act on various grounds, 
but if it was upheld" by the Court as a 
good award, the position was that the 
award would remain filed in Court, and, 
by the terms of the fifteenth section of 
the Indian Arbitration Act, it would be 
enforceable as if it were a decree of the 
Court ; in other words, although it was 
nob a decree and nob a judgment of the 
Court, execution could be taken out on 
it in the same manner as though it ware 
a decree. What happened, in fact, was 
that that procedure was ignored entirely 
and a decree was pronounced by Mr. Jus¬ 
tice Chaudhuri to the effect that 

this Court being of opinion that it would ba 
for the banefit of the said infant respondsnt 
Babindra Nath Chakravarti the following decree 
should be made : And the adult parties having 
agreed to the terms of settlement set forth in 
Schs. B and C it is declared by consent that the 
said award as modified by the, said terms of set* 
•tlement ought to be carried into effect and the 
«ame is ordered and decreed accordingly. 

It may perhaps be desirable to explain 
that the award was attacked as invalid 
before the learned Judge. That was a 
matter over which the learned Judge had 
jurisdiction. It was within his power to 
decide whether the award was a good 
•ward or a bad award. That controversy 

was settled by agreement, and with cer¬ 


tain modifications agreed upon, the par¬ 
ties were prepared to treat the award as 
a good one. I will assume, therefore, 
that it was possible and reasonable for 
the learned Judge acting under the 
Indian Arbitration Act to say that the 
award being modified by consent of the 
parties should stand as a good award : 
and if he had done that and filed it with 
the modifications I will assume that exe¬ 
cution upon the award with the modifi¬ 
cations would have been quite in order. 

^ The learned Judge, and I think the 
arbitrator too, appears to have had in 
mind a procedure which is entirely un¬ 
known to the Indian Arbitration Act. 
They both proceeded on the analogy of 
the second schedule of the Civil Pro¬ 
cedure Code, under which by B. 20 in the 
case of an award without the interven¬ 
tion of a Court, the Court shall, if it 
deems the award to be valid, order it to 
be filed, and having done that it has 
power to proceed bo pronounce judgment 
upon the award. Whether that was 
the kind of confusion in the mind of the 
persons concerned or not, however, must 
be a matter of speculation, That award 
contained at its close a clausa to the 
following effect : 

I further declare that the mvtters decided by 
me are matters of adcaiuiatratioQ of the estate of 
the testator. ' 

Pausing, there, for a mcment, the 
matters were matters of administra¬ 
tion of the estate of the testator. If 
they had not bsen, this declaration would 
have been of no effect at all so far as 
I can see ; but they were matters of ad¬ 
ministration of the estate of the tss- 
tator. 

Atiy of the pirttes h-ereto as also a member or 
members of the Mtnagiaj Committee will be 
entitled a id be at liberty to apply upoa notice to 
all other partes ioterested from time to time to 
the Court for its directioa as occisioa arises aad 
in particular for the appoint neut of a Receiver 
with necessary directions. 

Well, there is no particular object bo 
say in an award that nothing on it shall 
prevent parties from applying to the 
Ccurb if they want bo apply to the Court 
Bnt I may piinb out that no arbitrato? 
can give to anybody any right bo applj 
to the Court for any direction ; and as 
far as I can make out, that paragraph 
has bean a source of a good deal of con¬ 
fusion in ths minds of the parties to this 
litigation. 

The award of the arbitrator did direct 
that certain sums of money were to be 
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charged upon cerfcain properties which 
were to go to the different beneficiaries, 
and we are at the moment concerned 
with the rights of Rabindra Nath Chakra* 
varti who, at the time of the award, was 
an infant. So fa** as he is concerned, the 
award declared that the properties 
to go to him should be such and such 
and they were to stand charged with a 
sum of Rs. 13,063. The award provided 
that when that had been paid off the 
properties should be handed over by the 
executors either to Rabindra Nath or to 
his natural guardian, as the case might 
be, as provided In the award. 

The controversy which had arisen 
prior to tlie application to Mr. Justice 
Greaves was shortly this : Rabindra Nath 
wanted to be put in possession of his pro¬ 
perty by the executors. He wanted 
also an account of their dealings with 
his property for some ten years. The 
executors in the end said that they had 
no objection to handing over the pro¬ 
perty, but that in respect of the expenses 
of probate, the Gaya sradh of the testator 
and the first sradh of his widow they 
had been put to expenses, the share of 
Rabindra Nath in which amounted to 
over Rs. 3,000. They said Rabindra Nath 
ought to pay that money. The second 
matter of contest was over the account. 
The executors said that they kept books 
properly as the testator had done in his 
own lifetime ; and that they offered in¬ 
spection of them and gave all facilities to 
Rabindra Nath’s accountant. 

On the other hand, Rabindra Nath said 
that they did not keep proper books, they 
had not given proper materials to his 
accountant, and, as a matter of fact, he 
claimed that they did not discharge them¬ 
selves of a considerable sum of money, 
amounting to some Rs. 10,000, as ho 
guessed, which they ought to pay to him. 
In that state of things what Rabindra 
Nath did was that he launched a notice of 
motion under the Indian Arbitration Act 
and the matter has been dealt with upon 
affidavits by Mr. Justice Greaves. The 
learned Judge has directed that the pro¬ 
perties which by the award were to go to 
Rabindra Nath shall be handed over to 
him. It burns out that all those pro¬ 
perties are properties outside the origi* 
nal jurisdiction of this Court although 
belonging to the estate, but there is 
one property in the estate which is with- 
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in tho jurisdiction. The learned Judg& 
has directed the executors to make oyer 
to Rabindra Nath all papers and docu* 
meats and all moneys standing to the- 
credit of Rabindra Nath's separate ac¬ 
count and to furnish accounts and he 
has held that Rabindra Nath would be 
at liberty for the appointment of ^ 
Receiver. 

The first thing that has bo be exam.* 
ined is whether this procedure is one 
which can be countenanced and whe¬ 
ther it is open to the applicant in sucb 
a manner to litigate the question whicb- 
he seeks to litigate. I am of opinion 
that the procedure is entirely wrong: 
and that this Court ought to refuse any 
order on any of the mitbers which have 
been dealt with by Mr. Justice Greaves. 
The award of the arbitrator having been 
filed, it was open to the Court to declare 
as to its validity and to put that award 
in the position of an award as to wbicli 
the parties interested could ask for exe¬ 
cution—execution in the ordinary way 
upon a tabular statement by transfer 
to any other Court or in any other 
manner known to law. But it ia 
not the case that this Court has 
ever had brought before it an adminis¬ 
tration suit for the whole of the affairs 
of this testator Rajendra Lai Goswami. 
This Court has never at any time enter¬ 
tained an administration suit of his- 
estate. It has no responsibility what¬ 
ever for administering his estate and thO' 
idea that, because a wrong form of order 
was made at the time this award was dealt 
with under the Indian Arbitration Act- 
or because of what the arbitrator bad 
put in about the parties being at libdrty 
to apply bo the Court, therefore any party 
interested now has only got to launch & 
motion uuder the Indian Arbitration Act 
to get a partial administration of this 
gentleman’s estate, is, I, think entirely 
erroneous. If parsons want to adminis¬ 
ter this estate, they can bring an ad¬ 
ministration suit-, or if they want a par¬ 
tial administration in certain circumstan¬ 
ces, they can do so by originating sum 
mons. When they do that it is nob to be 
doubted that this decree of Mr. Justice 
Chaudhuri will be perfectly good for the 
purpose of showing and establishing that 
the arbitrator’s award, subject to tba 
modifications, is a valid and binding 
arrangement. What is wanted is not a- 
mere execution of that award as though 
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U were a judgment;. If what is wanted 
43 an administration of the estate on the 
basis of that award, then the Court must 
be approached properly. It has no right 
to do it on a motion under the Indian 
Arbitration Act or do it without properly 
bringing in the parties either by a suit 
or by an originating summons. I think 
•it may very well be that persons might 
want to bring an administration suit 
about this estate in a Court other than 
the High Court. It would be competent 
tor them to bring it to the High Court ; 
hub no person will be obliged to bring it 
to-the High Court. Whatever Court it 
is brought in, the award would be just 
as valid or as invalid as if he bad 
brought his suit in the High Court. We 
are dealing with a highly complicated 
Will, and a great deal of the pro¬ 
perty is scattered over different parts of 
-the province. It is highly inadvisable 
to make orders as to immovable property 
where the very basis of our jurisdiction 
is open to challenge. We cannot under¬ 
take to administer this estate upon 
notices of motion brought under the 
Indian Arbitration Act, though of course 
under that Act execution can be bad. 

I do not propose to pronounce upon 
any one of the questions which have 
been agitated in Court. I have done 
my best in this family dispute to induce 
the parties to try to come to some ar¬ 
rangement and lam quite satisBed that 
learned counsel on both sides have done 
their best in that matter to assist the 
Court. It appears that their endeavour 
in that respect is entirely without any 
result. My conclusion is that if the 
parties want this matter bo be fought out 
they must begin and fight out in the 
manner provided by law. 

In my opinion, this appeal must be 
allowed and the order of Mr. Justice 
Greaves must be set aside. We do not 
propose to give any costs to either party 
either here or in the proceedings before 
Mr. Justice Greaves, 

C. C. Ghose, J. —I agree. 

B.p. Apgeal allowed. 
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Ghaham and Mitter, JJ. 

Bahimaddhi Matabbai — Plaintiff— 

Appellant. 

V. 

Naimaddi Howladar and others —De¬ 
fendants—Bespondents. 

Appeal No. 1333 of 1924, Decided on 
Isb April 1927, from the appellate decree 
of the Addl. Disb. J.. Zillah Faridpur, 
D,'- 20th March 1924. 

(а) Bengal Alluvion and Dilnvion Act {Regu^ 
lalion IL of 1825J, S. i —“ Gain "— Land washed 
aioay and re-formed on old site is not gained-— 
Tenure holder cannot claim sxich land as an 
accretion on payment of rent. 

Lind washed away and afterwards re*formel 
on the old ascertained site, is not land gained 
by iucremeut within the meaning of S. 4. 
Therefore, where land is re-formed upon the old 
site, which can be Identided, such land remains 
tbj property of the original owner and in ths 
absence of a contract to the contrary the tenure- 
holder is nob outitUd to claim it as an accretion 
to his land aud hold it on payment of rent ; 
A. I. It. 1922 Rat. 53S (J’. B.), Dist. and not 
Foil. ; 13 M. 1. A. 467 (P. C.), Bel. on and Case 
law cited. [P 567, C 2 ; P 568, 0 1] 

(б) Co’Sharer — Co-sharer tenure holder's 
claiming land re-formed in situ as accretion on 
payment of rent amounts to denial of proprie¬ 
tary title—Other co-sharers can claim joint 
possession without partition. 

Where a co-shater claims the re-formvtion in 
situ as an accretion to his taouce oa payment 
of rent, that amounts to denying the full pro¬ 
prietary title of the co-sharer to whom such 
land belongs and he is entitled to a decree for 
joint possession without instituting a partition 
suit ; 33 Cal. 1201., Rel. on. [P 573, 0 2] 

(c) Practice — Precedents—A case Is authority 
for what it actually decides. 

Per Miller, J .—A case is only an authority 
for what it actually decides and it cannot bj 
quoted for a proposition that would seem to 
follow logically from it; Quinn v. Leathern, (1901) 
A. C. 506, Appl. [P 572, G 2] 

Gunada Charan Sen, Bamani Mohan 
Chatterji and Nirmal Chandra Chakra- 
varti —for Appellant. 

Jogesh Chandra Roy and Prokash 
Chandra Majnmdar —for Respondents. 

Graham, J. —This is an appeal by 
the plaintiff and arises out of a suit for 
ejectment. The facts appear to be 
shortly as follows : The plaintiff-appel¬ 
lant is owner of a 13 annas odd share in 
Estate No. 6592 of the Faridpur Oollec- 
torate, the remaining 2 annas odd be¬ 
longing to Defendants Nos. 1 to 7. On 
the 22nd Chaitra 1300, B. S. correipond- 
ieg to the 15bh March 1894 a tenure 
was created in respect of the lands com-* 
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prised in Sch. ka of the plaint in favour 
of the Defendants Nos. 1 to 4. At that 
time it appears that the lands of this 
schedule only were in existence, and that 
the lands of Schs. kha and ga came into 
existence at a subsequent date. The 
present suit was.instituted on the 11th 
August 1920 and the case set up by the 
plaintiff was that he was entitled to get 
khas possession of the lands of plots kha 
and ga inasmuch as they are not covered 
by the tenancy created in 1894, and 
further that, as the lands in question are 
re-formations in situ of his estate, and 
are not accretions within the meaning of 
Cl. (4) of Reg. 11 of 1825, the tenants- 
defendants are not entitled to treat them 
as an addition to their tenancy. 

Both the Courts below found that the 
lands of Schs. kha and ga were re-forma- 
tions in situ. The tenants defendants, 
however, took up the position that not¬ 
withstanding this fact they are entitled 
to hold the lands as accretions to their 
tenure upon payment of rent. 

The trial Court held that the lands 
were an accretion to the defendants' 
tenure, and that upon this ground as 
well as under the terms of the kabuliyat, 
the plaintiff was not entitled to khas 
possession, but was entitled to receive 
rent. It was further held that the ten- 
ants'defendants had acquired a limited 
tenancy interest in the lands of Sch. 
kha by adverse possession and that they 
had been recognized as tenants of these 
lands. A fair rent was accordingly 
decreed. 

On an appeal being preferred by the 
plaintiff the learned Additional District 
Judge of Faridpur affirmed that decision. 
The plaintiff has now preferred this 
second appeal. 

In so far as the lands of Sch, kha of 
the plaint are concerned we are con¬ 
fronted at the outsat by the concurrent 
findings of fact arrived at in the Courts 
below both on the question of limitation 
and recognition, and there is no sub¬ 
stance in the appeal and it must be dis¬ 
missed so far as that plot is concerned. 

In regard to plot ga, however, no 
question of limitation arises, as the land 
of this plot was not in existence at the 
time when the redord'of-rights was pre¬ 
pared, and the tenants-defendants have 
not been in possession of these lands for 
over 12 years. 
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It becomes necessary, therefore, to 
consider the arguments that have been 
advanced on behalf of the appellant in 
regard to plot ga. These relate to tho 
question of accretion and construction 
of the kabuliyat. The first point urged 
by the learned advocate for the appel¬ 
lant was that on a true construction of 
the terms of the kabuliyat of 1894 it- 
ought to have been held that the defen¬ 
dants were nob entitled to possess the 
lands at all without obtaining a fresh 
settlement from the plaintiff. 

Secondly, it was contended that the 
lands in question having been found to 
be re-formations in situ cannot be held 
to be “ gained ” within the meaning of 
that word in S. 4 of Reg. 11 of 1825,. 
and that that being so that section has- 
no application and the tenants-defen- 
dants cannot claim thereunder to hold the 
lands as an addition to their tenancy. 

In connexion with the first ground 
reliance has been placed upon a passage 
which occurs, towards the end of tho 
kabuliyat (Ex. 1). The material portion 
of this passage has been given in tbo 
vernacular in the judgment of the trial 
Court, and in the translation, which has 
been placed before us, is translated as 
follows : 

I shall not be entitled to keep in my posses- 
sio.i asy land in excess of the land settled with¬ 
out fresh settlement from you. 

The word used for settlement is 
" bandobust,” a term commonly used when 
a fresh settlement is taken. The Courts 
below notwithstanding this passage bav& 
held that the intention was that ths 
defendants would he entitled to bold 
excess lands, i. e., over and above the 
land originally let out to them, subject 
to payment of rent. Speaking for my¬ 
self I do not think this interpretation 
of the passage in question is warranted. 
It seems the intention was, as stated in 
plain words, that, if any land should be 
possessed in excess of the area originally 
let out, a fresh settlement would be 
required. This is made the more clear 
when the passage earlier in the document- 
13 taken into account where it is stipu¬ 
lated that, so far as the land originally 
let out is concerned, if the lands were 
found on measurement to he in excess, 
additional rent would he paid, while, if 
they proved to be less, there would be a- 
proportionate abatement of rent. Ob¬ 
viously the latter passage refers to a 
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different contingency. If the intention 
bad been that the defendants were to be 
entitled to possess excess lands over and 
above the lands comprised in the kabu- 
liyat on payment of rent for the same, 
that intention could easily have been 
expressed. 

On a fair construction of the kabuliyat 
it appears to me that in the event of any 
land being occupied by the tenants over 
and above the area covered by the kabu¬ 
liyat the plaintiff reserved his right to a 
fresh settlement. Admittedly, however, 
the defendants never applied for fresh 
settlement' 

With regard to the second point the 
question involved is whether the tenants- 
defendants are entitled to hold the lands 
of Sch. ga (the plaintiff having lost his 
right to the land of Sch. kha) as an 
increment to their tenure. The answer 
depends upon the construction to be put 
upon S, 4 of Reg. 11 of 1825 known as 
the Bengal Alluvion and Diluvion Regu¬ 
lation. It is conceded that this is the 
only statute under which the defendants 
can claim the right asserted by them. 
Sec. 4 of that Regulation has five 
clauses. The material part of the first 
clause reads as follows : 

IV. First.—When land may be gained by 
gradual accesssion, whether from the reoess of 
the river or of the sea, it shall be considered an 
increment to the tenure of the person to whose 
land or estate it is thus annexed, whether such 
Und or estate be held immediately from Govern¬ 
ment by a zemindar or other superior landlord 
or as a subordinate tenure, by any description 
of under-tenant whatever. 

The second and third clauses have no 
application in the circumstances of the 
present case. 

The fourth and fifth clauses may, how¬ 
ever, be quoted: 

Fourth.—In small and shallow rivers, the 
beds of wh'ch with the jalkar right of fishery 
may have beau heretofore recognized as the 
property of'individuals, any sandbaok, ox chur, 
that may be thrown up, shall, as hitherto be¬ 
long to the proprietor of the bed of the river, 
subject to the provisions stated in the first 
clause of the present section. 

Fifth,—In nil other cases, viz., in all 
oases of claims and disputes respecting 
land gained by alluvion, or by dereliction 
of a liver, or the sea, which are not speci¬ 
fically provided for by the rules contained in 
this Begulatlon the Courts of Justice, in decid¬ 
ing UMn such claims and disputes, shall be 
guided by the best evidence they may be able to 
obtein of established local usage, if there be any 
npplloable to the oase, or, if not, by general prin- 
oiplei of egnity and justice. 

Qq IbebfrU of the appellant stress has 
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been laid upon the word “ gained ” in 
the first clause, and it was contended 
that, unless it can be shown that the 
land has been “gained” the defendants 
cannot have the benefit of the statute. 
It is an admitted fact in the present case 
that the lands in question are re-forma¬ 
tion in situ, or in other words, that they 
form part of the estate of the appellant, 
who, as a consequence of the lands 
becoming submerged was temporarily 
deprived of their enjoymsnt. In these 
circumstances it is argued there has 
neither been any gain nor accretion, and 
the effect of the emergence of the land 
was simply that it was restored to the 
possession of the appellant. In support 
of this contention reference was made 
to the case of Felix Lopez v. Muddun 
Mohwi Thakore (1), whore their Lord 
ships of the Privy Council held that land 
washed away and afterwards re-formed 
on the old ascertained site, is not land 
gained by increment within the meaning 
of S. 4 of Bengal Regulation IL of 1825. 

In two other cases decided by the 
Judicial Committee, viz., Secretary of 
State V. Fahamidaanessa Begum (2) and 
Arun Chandra Singh v. Kamini Kumar 
(3), the word “gained” was similarly 
interpreted, the former of these cases 
relating, however, to Act 9 of 1847, 
which also deals with “ lands gained 
from the sea and from rivers by alluvion 
or dereliction.” Since we heard the 
arguments in this case a quite recent 
decision of their Lordships of the Privy 
Council, dated the 25th February last, 
in the case of Keshava Prasad Singh v. 
Secretary of State (4), has reached this 
country. That was a case of dispute 
between two riparian proprietors regard¬ 
ing certain land which emerged from a 
river not on the side where it had 
originally existed, but upon the opposite 
side as a x'esult of fluvial action, and it 
was held that, as the land in question 
had re-formed on its old site and was 
identifiable as forming part of the plain¬ 
tiff’s estate, it was immaterial upon 
which side of the river it emerged, 
and that the plaintiff was entitled to 
the land. 

(1) [1870] 13 M. I. A. 407=5 B. L. R. 621=14 

W. R. 11 (P. C.). 

(2) [1889] 17 Cal. 590=17 I. A. 40=5 Sar. 39l 

(P. 0.). 

(3) [1913] 41 Cal. 033=22 I. 0. 317=41 I, A. 

32 (P. 0.). 

(4) A. I. R. 1927 P. C. 89. 
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In the course of fcheir jadgmenfe in this 
case thair Lordships raferrei to a numbar 
of cases baaring on the subject including 
the case of Felix Lopez v. Muddun Mohun 
Thakore (1) referred to above. One of 
those cases was the case of Nagendra 
Chiindra Ghose v. Mahomed Esof (5) 
where their Lordships s lid : 

Tvvo observatioQS arise on this statute : 

(1) Thatthare is nothing show that the 
first rale coitamplites 1 lad other thia that 
which c:)aimjQly fills within tha defiaitioi of 
‘ allavion,’ viz., liad giiaed by graduil and im¬ 
perceptible accretion, thj incrcnentum latens 
of tbs civil law. 

(2) Nj express provisioi is mide for the case 
of l in i which has been lost to the original pro¬ 
prietor by the eicroichm^nt of the sea, or a 
rivjr, and which after diluviation, re-appeara on 
the recession-of the sea or river. Baton the 
other hind, there is nothing to taki away or 
destroy the right of the original -proprietor in 
each a case, which must therefore be deter¬ 
mined by ' the general principles of equity or 
justice’ under the fifth rule. That the right of 
the proprietors in the case last put exists and 
is recognized by law in India, is established by at 
least two cases decided at this Board. 

Th3S3 aufchoribica support the view 
that where land is re-formad upon the 
old site, which can be identified, Beg. 11 
of 1825 has no application, for, to quote 
the words of thair Lordships in the case 
ol Felix Lopez V. Maddtim Mohua Tka- 
kore (1), 

Such lands remain the propsrty of the original 
owner. The site is the property, and the law 
knows no distinction between a site covered by 
water and a site covered by crops, provided the 
ownership of the site be ascort.iiael. 

On behalf of the respDndants reliance 
has been placed upon the case of Khubi 
Mahton v. Mohatt Lackmi Dx<i (6). That 
was a case of accretion to a raiyati 
holding from a river the bed of which 
belonged to the zemindar, and dt was 
hold inter alia that in the case of a claim 
by a subordinate holder the section 
applies even when the accreted lands 
belong to the superior landlord. 

With great respect it seems to me to 
be difficult to reconcile this view with 
the Privy Council decisions referred to 
above. If land Is gained,” that is to 
say, if it is in the true sense of the word 
an accretion—something that is addoi 
whether from the river or the sea, 
which had no previous existence—it can 
readily be understood that such an accre* 
tion would be for the benefit not only 
of the landlord but also of the subordi* 
gate tenu re-holder. But whei'e land 

IS) U872J 12 M, 1. A. 107=10 B. L. B 

mi Sir. 358 (P. 6.), 

fSJ A. I. R. 1923 Pdt. 588=2 Pat. 18 (P. B.). 
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merely re-forms on its old site, and there 
is no addition to that which already 
existed, no increase of the property by 
gradual natural additions, then the posi¬ 
tion is different. In that case, to again 
quote their Lordships of the Privy 
Council in Lopez's case (l), the owner 
of the land says : 

I hid the propatty. Ib was my proparty bafore 
ibwascaverei by tha Gauges. Itremaiaedmy 
property aher it was submergad by the Gauges. 
Whau it euiargad bhara was nothiog that took it 
from me aud gave ii to any.other-person. 

In like manner the appellant here, 
while he cannot and does not dispute the 
defendants' right to hold the lands of 
Sch. Ka leased out by the kabuliyat of 
1891, claimi that they are restricted to 
the possession of those lands only and 
that they have no right to possession of 
the accreted lands merely by reason of 
the fact that they happen to be adjacent 
to the land previously leased out by him. 
Nor does such a claim by the tenure- 
holder seem to be founded upon any good 
ground either of law or equity. By the 
kabuliyat of 1891 the appellant settled 
a definite area of -land ascertained by 
measurement with the defendants. Pre¬ 
sumably ib was neither his desire, nor 
intention that that area should be 
extended under any circumstances. At 
all events the kabuliyat contains no 
clause to the effect that the tenants 
should be entitled to possess accretions 
upon payment of extra rent. In the 
absence of any such stipulation the posi¬ 
tion taken up by the landlord, and it 
seems to me that it is a justifiable posi¬ 
tion, is that he and he, alone, is 
entitled to the land, which was always 
his property and has been restored to 
his possession as a result of the recess 
of the water. There is moreover force 
in his contention that, if the tenant be 
allowed the benefit of accretion, he will 
thereby in effect be confiscating what is 
the property of tha appellant. It U 
true that the tenant does not set his 
claim any higher than this: that he 
claims to possess the land on payment of 
rent. Bub even so there would be a con¬ 
fiscation, though only partial, of the 
rights of the owner, since the owner may 
prefer to keep the newly accreted land in 
his khas possession instead of letting it 
out. He has the right, which every 
owner has, of dealing with that which 
belongs to him in any manner that he 
pleases, and it is difficult to ’See why 


EiHiMADDHt V. Niamaddi (Graham, J.) 


1927 Eahimaddhi v. Niamaddi (Mitter, J.) Calcutta 569 


because merely by accident the land 
■which has emerged happens to be ad' 
jacent to the land formerly leased out to 
him, the tenant should be deemed to be 
entitled to hold it as an accretion to his 
tenure. It follows moreover that, if he 
be held to bs so entitled, he will keep 
the owner permanently out of possession 
of hU land. 

The only doubt which suggests itself 
to my mind as to the applicability of 
S. 4 of Reg. IX of 1825 on the facts of 
this particular case arises from the 
language of the fourth clause of that 
section. It seems to me to be arguable 
that this covers the case of reformations 
in situ, and that the effect of this clause 
is that in small and shallow rivers, the 
beds of which may hitherto have been 
recognized as the property of individuals, 
any sand bank or chur thrown up shall 
as hitherto belong to the proprietor 
subject to the right of the subordinate 
tenure-holder to claim the land as an 
increment to his holding as laid down 
in the first clause of the section. It 
seems to me however, that the succeed¬ 
ing clauses must be read subject to the 
first clause, and that the section as a 
whole applies only in the case of accre¬ 
tions in the strict sense of the word. I 
am further of opinion that, although the 
Privy Council cases referred to above are 
almost all cases between rival proprie¬ 
tors and nob as between proprietor and 
tenure-holder, the principle laid down in 
those decisions applies with equal force. 
That principle, as I understand it, is that 
where it can be demonstrated that a 
particular bit of land is the property of 
a particular person, if it should be sub¬ 
merged and then again re-appear, it is 
restored to the owner, or, to be more 
precise, it continues to remain his pro¬ 
perty. To allow a tenure-holder, where 
land happens to adjoin the land thus 
aooretel, to claim the land thus formed 
as an accretion to his tenure would in 
my judgment be an infringement of the 
full proprietary right of the ^ owner, 
and would go against the principle re¬ 
peatedly laid down by the Privy Council. 
In my judgment therefore the appeal, 
80 far as the land of Sch. ga is concerned, 
succeeds upon this ground also as well 
as upon the construction of the kabuliyat. 

One other point which was argued 
requires notice. The learned Additional 
Distriot Judge found that, as the defen¬ 


dants are also co-proprietors of the estate 
with the plaintiff”, the plaintiff was not 
entitled to obtain khas possession without 
bringing a suit for partition. I do not 
think this view is tenable. It is clear 
that the act of the defendants in grab¬ 
bing the land was an infringement of the 
proprietary right of their co-sharers. 
The right of the plaintiff has in fact been 
denied in this suit. In these circum-' 
stances the plaintiff must be held to be 
entitled to ask the Court to grant him 
joint possession along with his*co-sharers. 

In the result the appeal must be allow¬ 
ed in part, the decree of the Court of ap¬ 
peal below being aflermed with respect to 
the land comprised in Sch, kba of the 
plaint, while so far as the land of Sch. ga 
is concerned it must be reversed, and 
there will be a decree in favour of the 
plaintiff-appellant for khas possession 
jointly along with his co-sharers to the 
extent of his share therein. The appel¬ 
lant has been only partially successful 
in this appeal, and I think therefore the 
proper order as to costs will be that 
costs will be in proportion half and half. 

Mitter J.—(After setting out the facts 
of the case his Lordship proceeled.) As 
already stated Mr. Sen raises three 
points in support of his appeal with re¬ 
gard to the lands of ‘ga.’ Schedule. It is 
argued in the first place that upon a true 
construction of the terms of the ka¬ 
buliyat, dated 15th March 1894, the de¬ 
fendants ought to have been held as not 
entitled to ‘ga’ Schedule lands at all 
without a fresh settlement from the plain 
tiff. In the second place it is argued 
that S. 4 of Reg. 11 of 1825 has no ap¬ 
plication to the present case as the 
lands of‘ga’Schedule have been found 
to be re-formations in situ of the 
original lands of the estate which had 
been diluviated, and in support of this 
contention reliance has been placed on 
the case of Lopez v. Muddun Mohun 
Thakore (1) and Secretary of State v. 
Fahainidannessa Begum (2). It is argued 
in the third place that as there has been 
a denial of plaintiff’s title to the re¬ 
formed lands plaintiff is entitled to 
recover joint possession to the extent of 
his share with the Defendants Nos. 1 to 7 
and that it is not necessary that plain¬ 
tiff should bring a suit for partition 
before he can recover possession. 

With regard to the first ground the 
view I take is that the terms of the 
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kabuliyat make it clear that defendants 
shall nob be entitled to keep possession 
of any land which is in excess of the 
lands settled without fresh settlement 
from the plaintiff, The construction pub 
on the kabuliyat by the Courts below to 
the effect, viz , that the defendants are 
entitled to hold possession of additional 
lands subject only to the payment of 
rent is not right. The words in Bengali 
are dharijya jamir atirikfca jami bina 
swatantra bandobasb rakhite yariba na” 
which transtated means 

I shall not bo entitled to keep in my possession 
any land which is in excees of land settled 
without fresh settlement from you, 

These words to my mind leave no 
room for doubt that the (defendants) 
appellants will not bo entitled to retain 
possession of any land in excess of that 
settled without a fresh settlement. It 
is said that if this construction is ac¬ 
cepted defendants will not be able to 
retain possession of lands which 'may be 
accretion bo the tenure and this could 
never have been intended as it would be 
contrary to the express provisions of 
Reg. 11 of 1825 which declare such 
accretion to belong to the tenure-holder 
subject only bo his liability to pay rent 
to the proprietor. It is argued on the 
other hand that the parties intended to 
contract themselves out of the statute 
and as this was a permanent tenure there 
was nothing to prevent the parties from 
entering into such a contract having 
regard to the provisions of S. 179 of the 
Bengal Tenancy Act. It is not necessary 
to determine in this case whether more 
express words were not needed if the 
parties inteqded to •contract themselves 
out of the provisions of Rsgulabion of 
1825, for in this case no question of ac¬ 
cretion arises. It is plain that by the 
kabuliyat in question parties clearly 
intended that if the defendants took 
possession of other lands which originally 
belonged to the estate and which had 
not been settled under the kabuliyat the 
defendants will not be able to take pos¬ 
session of those lands without a fresh 
settlement. The first ground taken be¬ 
fore us therefore seems to bo well founded 
and must prevail. 

The second ground urged before us is 
equally well founded. The lands of the 
ga’ Schedule having been found to be 
re-formations in situ of the original lands 
of the estate cannot be said to be lands 
gained” from the recess of the river 


within the meaning of Gl. (l), S. 4 of 
Reg. 11 of 1825. see the case of Ramar 
nath Tagore v. Chundernarain Chow 
dhury (7). In that case Sir Barnes 
Peacock observed : 

V9e are of opinion that the word ‘gained’ in 
S, 4, Beg, 11 of 1825, does not extend to 'cases of 
land washed away and afterwards re-formed 
upon the old site which can bs clearly 
recognised. 

The learned Chief Justice further 
observed in the same judgment 
that Cl, (1), S, 4 applies only to oases of land 
gained, that is to say formed upon a site .which 
cannot bj recognised as that of any former pro¬ 
prietor. 

In the case of Lopez ^.Muddan Mohiin, 
Thakore (1), their Lordships of the 
Judicial Committee of the Privy Council 
cited with approbation this decision of 
Sir Barnes Peacock and observed as 
follows : 

The very point c»me for consideration in 
India -before a Court comprising Sir Barnes 
Peacock, Mr. Justice Bailey, and Mr, Justice 
Kemp ; and after full consideration, it was dO’ 
oided that lands washed away and afterwards 
re-formed on an old site, which coaid be clearly 
recognised, are not lands ‘gained’ within 'the 
meaning of S. 4, Reg. 11 of 1825. 

In the case of Secretary of State for 
India v. Srimati Fahamidannessa Begum 
(2), their Lordships were dealing with 
Cl. 3 of Reg. 2 of 1819 which applied to 
all lands gained by alluvion since the 
period of the settlement and their Lord" 
ships of the Judicial Committee observed 
as follows: 

Their Lordships cannot think that it was in¬ 
tended by such a provision as this to deal with 
the case of lands in permanent settlement 
which had become derelict of the sea or a river, 
They cannot be said to have been ‘added’ to ths 
estate to which they already belonged. Con¬ 
sidering the solemn assurance .given by the 
Government to the owners of permanently 
settled estates that they should not be liable to 
further assessment in respect thereof, their Lord- 
ships find it impossible to hold that it was ever 
intended by this enactment to subject them to 
an added assessment in respect of laud for 
which they were already assessed benause they- 
had had the misfortune to bs piaotioally de¬ 
prived of it for a time by an incursion of the 
sea or river. 

In the case of Arun Chandra Singh v. 
Kamini Kumar Bardhan (3), where 
lands forming parfc of fche putni taluk 
had been washed away and had again 
re-appeared and the putnidar had ob¬ 
tained abatement of rent in respect of 
lands submerged, it was held that the 
putnidar, by obtaining remissions of rent 
in respect of land washed away, bad not 
abandoned his right to the land when it 

T7J [18643 W. B. Bupp. 45. ^ 
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was re-formed in situ, and that the chur 
formed part of the tenure created by 
the kabuUyat. The suit was brought by 
the zimindar to eject the putnidar from 
certain chur lands which formed part of 
the putni taluk but which had been 
washed away by the river aod had sub* 
sequently re-appeared and re-formed in 
situ. The defendants who were 'putni- 
dacs had obtained abatement of rent 
in respect of lands which had been washed 
away by the river and that the 
plaintiff zamindar contended that these 
lands were accretions to his zamindari 
within the meaning of Reg. 11 of 1825, 
Their Lordships of the Judicial Com¬ 
mittee held that the lands do not come 
within the provisions of S. 4 of Reg. 11 of 
1825 and cannot be claimed by either 
party as accretions to their respective 
property. The reasons underlying the 
decision seem to be that the lands could 
not be regarded as accretions to the 
zemindar’s property as the lands were 
already his in proprietary right before 
diluviation and could not be said to 
have gained from the river within 
the meaning of the section. It could 
not be said to have been gained by the 
putnidar from the recess of a river as 
before diluviation the lands belonged to 
the putnidar in hie putni right. This 
decision supports the contention of the 
appellant. The learned vakil for the 
respondents conceded that the decision 
on Jjopezs case (1) would have governed 
the present ‘case if the question arose 
between two rival proprietors. In other 
words, as I'Understand the argument of 
Mr. Jogesh Chandra Roy, he contends 
that the application of Lopez's case (1) 
must be confined to those where lands of 
one estate become annexed to lands of 
another estate, but it has no application 
to a case where the lands of one estate 
become annexed after emergence from 
the river to the lands of a tenure sub* 
ordinate to the sama estate. I can, 
however, see no distinction in principle 
between the two cases. It is the merest 
accident that the lands of the plaintiff’s 
estate have become annexed to a tenure 
nnder the estate. The lands after emer* 
genoe have legally vested -in the plain¬ 
tiff and I can see no principle which 
can entitle the tenant to retain lands 
which have become annexed to his 
tenure after re*formatioD and which 
justly belong to his landlord. It is said 


that the landlord will get rent and ho 
ought to be content with that. There 
is nothing in law or equity which can 
prevent the landlord from exercising his 
full proprietary right over land which 
legally belongs to him. Neither a 
stranger nor a tenant of his can diminish 
in any way his right as full proprietor. 
In this connexion the following observa¬ 
tions of the Judicial Committee of the 
Privy Council in Lopez's case (1) are 
instructive and may be usefully cited : 

It is to be obsetvoi, however, that that clause 
refers simply to cases of gain, of acquisition by 
means of gradual accession. There are no words 
which imply the confiscation or destruction of 
any private parson’s property whateve'. If a 
regulation is to ba construed as taking away 
anybody's property, that intention to take away 
ought to be expressed in very plain words, or 
be made out by very plain and necessary im¬ 
plication. The plaintifi here says ; '1 b)d the 
property. It was my property before it was 
covered by the Ganges. It remained my pro¬ 
perty after it was submerged by the Ganges. 
There was nothing in that state of things that 
took it from rae and gave it to the Government. 
When it emerged there was nothing that took 
it from me and gave it to any other person” 
And in answer such a claim it would certainly 
seem that something more than mere reference 
to the acquisition of land by increment by 
alluvion or by what other term may be used 
would be reqairel in order to enable the owner 
of one property to take property which had been 
legally vested, in another. 

The learned vakil for the respondents 
has, however, cited the decision of a Fall 
Bench of the Patna High Court in the 
case of Khiibir Mahton v. Mohmit 
Liichmi Dis (6) a? supporting his con¬ 
tention. The question which -was re¬ 
ferred to the Full Bench of the Patna 
High Court was : 

Does Cl. (1), 8. 4 of Reg. 11 of 162o apply to a 
case where the river out of the bed of which 
the accretions have formed is the private pro¬ 
perty of an individual and not tha .'property of 
the Crown. 

This question was answered in the 
affirmative and the learned Chief Justice, 
Sir Dawson-Miller held that in the case 
of a claim by a superior landlord it 
is only where the Crown is the pro¬ 
prietor of the accreted land that the 
section applies, but in the case of a 
claim by a subordinate holder the sectiq^ 
aoplies even when the accreted lands 
belong to the superior landlord. The 
learned Chief Justice held that the Judi¬ 
cial Committee in Lopez’s case (1) in res¬ 
tricting the ■•gain” which an individual 
proprietor might make under the regula¬ 
tion to a “gain” from that which was 
part of public territory, the public 
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domain not usable in the oi'dinary sense, 
that is to say, the sea belonging to Stite, 
a public river belonging to State, was 
considering the claim of a proprietor of 
an estate against the proprietor of a 
neighbouring estate and not the case of 
subordinate tenure*holder claiming 
against his immediate landlord. It is 
true that in 01, (1), S, 4, there is nothing 
to indicate that that clause is not appli* 
cable to rivers which are private pro¬ 
perty, that is to say, in cases where 
the bed of a navigable river belongs to a 
private individual and the riparian bank 
i)eIongs to a different proprietor. But 
the subject which the legistature in¬ 
tended to deal with while enacting the 
Regulation, would clearly indicate that 
Cl. (1). was not meant to be applicable 
to private rivers of the above kind. This 
is apparent from what their Lordships of 
the Judicial Committee said in the fol¬ 
lowing passage : 

1q truth, when the whole words are looked at, 
not merely of that clause, buti of the whole 
Regulation, it is quite obvious that what the 
then legislative authority was dealing with was 
the gain which an individual proprietor might 
make in this way from that which was the 
public territory, the publio domain not usable 
in the ordinary sense, that is to say, the sea 
belonging to State, a public river belonging to 
State : this was a gift to an individual whose 
estate lay upon the river or lay upon the sea, a 
gift to him of that which by accretion became 
valuable and usable out of that which was in a 
state of nature neither valuable nor usable ; 
See Lopez's oase (1). 

These words evidently seem to imply 
that the bank which adjoins the bed of a 
navigable river, which belongs to a pri¬ 
vate individual, will not attract the 
operation of Cl. (l). 

To me it seems that the decision of 
the Patna High Court is contrary to 
what their Lordships of the Judicial 
Committee laid down in Lopez's oase 
(1). The Full Bench of the Patna High 
Court seems to have put a wide interpre¬ 
tation on S, 4 of the Regulation than 
was intended. But it is not necessary 
in this case to express a final opinion as 
to whether^the view taken by the Patna 
High Court is right or wrong. For the 
present case is not a oase where the ac¬ 
cretion was an accretion from a river 
bed which was the property of the land* 
lord. In the present case the lands are 
re-formations of lands which were for¬ 
merly in the direct possession of the land¬ 
lord. This is a circumstance which 
distinguishes the present case from the 


case which was decided by the Full 
Bench at Patna and Mr. Justice Mullick 
who was one of the members of the Fall 
Bench recognizes the distinction for he 
says at page 30 : 

Iq the present case it is not known whether 
the land is re-formation cf land which was for* 
merly in the direct possession of the landlord. 
All that is koowQ is that the bed was the pro¬ 
perty of the landlord before it emerged and the 
question is whether the appellant can claim a 
right of tenancy in the acoretioos either under 
Cl, (J) or under some general principle of equity 
and good conscience. 

The Patna Full Bench, therefore, is 
not a direct authority in support of the 
contention raised by the respondents and 
the facts of that case are, as we have 
shown, distinguishable from the facts of 
the present case. But it is argued for 
the respondents that although the Patna 
case does not directly lend support to 
the contention of the respondents, the 
proposition for which the respondents 
contend logically follows from the deci¬ 
sion of the Patna High Court. The 
answer to this is bo be found in the fol¬ 
lowing observations of Lord Chancellor 
(Earl of Halsbury) in the case of Quinn 
v. ueathem (8): 

A case is only an authority for what it 
actually decides and it cannot be quoted for a 
propositioQ th&t would soom to follow ^logioftlly 
from it. Such a moio of reasoning assumss 
that the law is necessarily a logical OodCj 
wher-eas every lawyer must acknowledge that 
the law is not always logical at all, 

In 1874 in the case oi Hm'sakai Singh 
y. Lootf AH Khan (9), the Judicial Com¬ 
mittee re-affirmed the principle laid 
down in Lopez's case (1), in the following 
words : 

^ The question of law involved in the^e deci¬ 
sions, which is a very important one, was 
brought before this Committee, in a oase of 
Lopez y. Muddun Mohun Thakore (l) in which 
the principles which should govern cases of this 
description were very fully discussed and eluci¬ 
dated, with the result that it was laid down by 
the authority of this Committee that where 
land which has been submerged re-forms, and 
can be identified as having formed part of a 
particular estate, the owner of that estate is en¬ 
titled to it. 

In 1876 in the case of Ranee Sarat 
Sundari Dcbya v. Soorjya Kant Ackarjya 
(lO), the Judicial Committee laid down 
that'where land re-forms by alluvion ou 
a site capable of identification, the right 
of the Owner of the original site to tho 
ehur is indisputable and that suoh owner 

(8) L19011 A, C. 506. _ 

(9) [1874] 2 I. A. 28=14 B. L. R. 268=23 W. 

R.8(P. 0.). 

(10) [1876] 25 W. R. 242. 


1927 

would bo entitled fco recover fche land 
from a party in possession. 

In 1877 theic Lordships of fche Judicial 
Committee held that the doctrine in 
Lopez's case (l) (cannot be taken to apply 
fco land in which, by long adverse posses¬ 
sion or otherwise, another party has 
acquired an indefeasible title. See 
Radha Prosad Singh v. Ram Coomar 
Singh (11). The finding of fche lower 
appellate Court is that with regard fco 
"ga" Schedule lauds defendants have not 
acquired title by adverse possession and 
as fche suit had been instituted within 
12 years from fche date when fche land 
re-formei, the decision in Radha Prosad 
Singh v. Ram Coomar Singh (11), there¬ 
fore, does not govern the present case. 

In the year 1900 their Lordships of 
the Judicial Committee held that land 
submerged by the wanderings of a river 
from its course and afterwards re-emerg¬ 
ing in a form capable of being identified 
does not cease to belong to its original 
owner. The following observations of 
Lord Robertson who delivered the judg¬ 
ment of the _^Judicial Committee in the 
case of Sardar Jagjot Singh v. Rani 
Brijnath Kunwar (12), arc very signifi¬ 
cant : 

It is psrfectly plain that neither the speciiio 
provision of the first sub-section nor the general 
principles of equity and justice lend the slightest 
support bo the-pretension of the appellant which 
is to land that would be gained not from the 
river but from a neighbour. 

Applying the observations to the pre¬ 
sent case it may be said that neither the 
specific provision of fche first sub'S. (l) 
of S. 4 of the Regulation nor the general 
principle of equity and justice lends the 
slightest support to the pretension of the 
respondent, which is to land that would 
be gained not from the river but from 
one’s landlord. 

I am, therefore, clearly of opinion that 
the second ground urged by the appel¬ 
lant is well founded and should be given 
effect to. To hold otherwise,’ i. e., to 
allow the tenant to retain possession of 
lauds which belong fco his landlord would 
be fco allow the tenant fco be unjustly 
enriched. 

Since wo beard this case their Lord¬ 
ships of fche Judicial Committee have in 
the case of Keshava Prasad Singh v. 

11) [1877] 3 Oal. 796=1 0. L. a. 259 (P. 0.). 
13) [1900] 37 Oal. 768=27 I. A. 81=4 C. W. 
N. 655 (P. 0.). 
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Seci etary of State (4) after reviewing 
all fche authorities re-affirmed fche pritT- 
cipJes laid down in Lopez's case (1). 
This recent decision of fche Judicial Com¬ 
mittee lends support, as my learned 
brother has pointed out, to the view 
which wa take in this case. 

The third ground urged before us on 
behalf of the appellant is also well 
founded and mu^b prevail. It is true 
that the defendants are also co-pro¬ 
prietors of fche estate with the plainfcitf. 

have denied plaintiff's title to 
the “ga” Schedule lands as full proprie¬ 
tor. Consequently fche plaintiff is en¬ 
titled bo sue for joint possession with the 
defendants in respect of his share. Mr. 
Roy for the respondents has argued that 
there has been no denial of title inas¬ 
much as the defendants are willing to 
pay rent in acknowledgment of the 
plantiff s proprietary title. This really 
means that plaintiff’s title to receive 
rent is admitted and that his title to 
receive possession is denied. The case, 
therefore, does not fall within the prin¬ 
ciples of the decision of fche Judicial 
Committee in Watson & Co. v. Ram Chiind 
DuU (13). The essential elements of the 
decision in Watson's case (13) are absent 
in the present case. The seizure of pos¬ 
session in fche present case amounted to 
an act ot reprisal and was committed in 
defiance of plaintiff's right. The plain¬ 
tiff was entitled fco cultivate fche lauds if 
he liked bub he was told that be had no 
right fco take possession as his right was 
only fco receive rent. To that extant 
there has been a denial of plaintiff’s full 
proprietary riglifc. The defendants have 
excluded the plaintiff from possession of 
fche disputed lands from fche time they 
re-formed and that they have done in 
denial of plaintiff’s right. There has 
been exclusive possession coupled with 
an assertion of hostile title. It would 
indeed be subversive of fche rights of 
joint owners fco held that it is open fco 
any co-sharer who may appear first on 
fche field fco seize possession of any land 
newly formed by accretion to fche joint 
estate and hold it to the permanent 
exclusion of other co-sharers. This view 
seems fco be in accordance with fche de¬ 
cision of this Court in Surendra Narain 
Sinha v. Hari Mohun Misser (14). 

(13) [1891] 18 Oal. 10=17 I. A. 110=5 Sar. &35. 

(P. C.). 

(14) [1906] 38 Cal. 1201, 
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For the reasons given above I agree 
with my learned brother in allowing the 
appeal with regard to the “ga” Schedule 
lands and in holding that plaintiff is en¬ 
titled to get joint possession with the 
Defendants Nos. 1 to 4, 6 and 7 to the 
extent of their share and in dismissing 
the appeal with regard to the “kha” 
Schedule lands. 

G.B. Appeal partly allowed. 
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SaHRAWARDY AND GAMMIADE, JJ. 

Kishea Dayal Chaukida) —Accused— 
Petitioner. 

V. 

Darjeeling Municipality —Opposite 

Party. 

Criminal Revision No. 848 of 1926, 
Decided on 2lst December 1926, from 
the order of the S. J., Darjeeling, D/- 31st 
March 1926, 

(а) Practice — Calcutta High Court — One 
Division Bench issuing rule—Bench hearing it 
on merits can question the lower Court’s order on 
merits. 

Even where one Division B^nch of the High 
Oourt has issued Rule, the propriety of the 
order can be questioned by the Banoh hearing 
the Rule on the ground that the application 
■was made too lata: .^l. /. R. 1923 Cal. 674. Diet. 

[P. 574, e. 2J 

(б) Criminal P. C., S. ^39—Limitation is 60 
daiji—Practice of Calcutta High Court. 

It is an established practice of the Calcutta 
High Court that an application against an order 
of th} Court below in criminal cases should be 
made within 60 days from the date of the order. 
The practice is uniform, and only in special 
circumstances it can be departed from : 43 Cal, 

1029 and 25 C. L. J. 564. Ref. [P 574 C 2J 

That the application could not be made in 
time owing to the oversight on the part of the 
petitioner’s legal advisers is not a ground lot 
departing from the settled practice. CP 575 0 1] 

N. Barioell and Hetnckandra Dkur — 
for Petiitiouer. 

G. Sircar —for the Grown. 

Suhrawardy, J.— The ordeY com¬ 
plained against in this case wa? passed 
'by the Deputy Magistrate of Darjeeling 
on the 21st December 1925. The order 
was passed under S. 244 (S) of the 
Darjeeling Municipal Act fl of 1900, B.G.) 
•directing the demolition of an unautho¬ 
rised structure in the petitioner’s house. 
The Sessions Judge of Darjeeling was 
ojoved against the order of the Deputy 


Magistrate and he rejected the application 
on the 31st March 1926. The present 
Rule was obtained from this Court on the 
nth August 1926 calling upon the 
Deputy Commissioner and the opposite 
party to show cause why the order com* 
plained of should not be set aside. On the 
face of it this application is too stale. 
But it is argued by the learned counsel 
appearing for the petitioner that inas¬ 
much as one Division Bench of this 
Court has issued the Rule we are not 
entitled to question the propriety of the 
order on the ground that the'application 
was made too late. We have considered 
the matter carefully inasmuch as the 
point of law raised in the case is one of 
some importance and we have come to 
the conclusion that we should not in the 
present case depart from the practice of 
this Court. That an application to this 
Court against an order of the Court below 
should be made within 60 days from the 
date of the order is now well established 
by authorities. It is a question of prac¬ 
tice no doubt; but the practice is uniform 
and only in special circumstances it can 
bs departed from. See the cases of In 
the matter of Khetra Mohun Oiri (1) and 
Baj Chandra Bhuiya v. Emperor (2). 

Our attention has been drawn to the 
case of Abdul Matlab v. Nandalal (3) 
and on the authority of that case it is 
argued that since the High Court has 
chosen to issue a Rule it should be heard 
on the merits. There an application 
was made to this Court and a Rule gran¬ 
ted against an order passed by a Magis¬ 
trate of the 1st class on appeal from a 
Subordinate Magistrate. It was pointed 
out that the proper procedure was to 
move the Sessions Judge for a reference 
to this Court. This the petitioner had 
not done, and it was argued that the 
Rule should be discharged upon that 
ground. The learned Judges held that 
ID the circumstances of the case the 
High Court having issued the Rule it 
should be heard on the merits. The 
consideration that prevailed with their 
Lordships to come to that conclusion are 
very different from those arising in the 
present case. There the matter was to 
be finally decided by- the High Court 
whether it was by way of a reference 

(1) tI916J 43 Oal. 1029 =35 1. 0. 979=20 0. 

W, N. 1170. 

(2) [1916] 25 0. L. J. 564=40 I. 0. 694=18 

Of. L. J. 694 

(3) A. 1. R. 1923 Gal. 674=50 Cal. 42S. 
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by the Sessions Judge or on an applica¬ 
tion by a party to the High Court. It 
■was a mere matter of procedure, and the 
learned Judges rightly thought that it 
should not stand in the way of the 
petitioner obtaining relief in that case. 

In the present case an application 
was made and a Rule obtained ex parte. 
The opposite party has been called upon 
to show cause, and one of the causes 
shown is that the application is made out 
of time. We fail to see why we should 
not take the objection of the opposite 
party into consideration and decide the 
point in his presence- We are not, more¬ 
over, sure that the attention of the 
learned Judges, who granted this Rule, 
was drawn to the various dates on which 
the orders of the Courts below were 
passed. In the body of the petition it is 
stated that the application should have 
been made within 60 days from the 
Magistrate’s decision, but it was not 
made within that time due to an over¬ 
sight on the part of the petitioner’s legal 
advisers. An affidavit was hied sworn 
by a Birrister practising in Darjeeling 
in which he said that he was 
all along under the impression that 
60 days from the Sessions Judge's order 
was the period for moving the High 
Court. It is possible that this affidavit 
caught the eye of the learned Judges and 
they thought that the present applica¬ 
tion must have been made within 60 
days from the order of the Sessions Judge. 
As a matter of fact the application was 
made about five months after the order of 
the Sessions Judge and about eight months 
after the order of the Magistrate. We 
also fail to find any special circum¬ 
stance in this case which will entitle us 
to extend the time in favour of the 
petitioner. As we have said, the peti¬ 
tioner simply says that the application 
could not be made in time owing to the 
oversight on the part of the petitioner’s 
legal advisers. That is hardly a ground 
for departing from the settled practice 
of this Court. This Rule must there* 
iore be discharged. 

Cammiade, J. —Agreed. 

D.D. Rule discharged. 
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DuvaIj and Mitter, JJ. 

Fatiar Bap others — Accused —' 
Petitioners. 

V, 

King-Emperor —Opposite Party. 

Criminal Revision No. 1173 of 1926. 
Decided on 26bh January 1927, from an 
order of the Dy. Mag., Mymensingh, 
D/- 11th November 1926. 

(а) Criminal P. C., S. 360 — Non-compliance 
not resulting in failure of justice is not fatal. 

Aqy non-conpUance with 'provisions of S. 350 
which has not resultsd in any failure of justics 
does not vitiate ths trial. [P 675^C:2] 

(б) Criminal P. C., S. 35 (as amended 1923) 
— Charge under S. 147, I. P. C., including 
acts consii'.uting offences under Ss. 323, 324 and 
325, I, P. C, — Separate conviction and 
sentence on charges for such offences is not 
bad. 

Ssparate sentence on charges under Ss. 323. 
324 and 325, I. P. C., is not bad in law be¬ 
cause the acts in respect of which such charges 
we'-e made were included within the charge 
under S. 147 ; 3 C. W. N. 174 and 8 C. W. N. 
483 held to be no more good law, 

[P 575 C 2 ; P 576 C 1] 

Urukram Das Chakrabarty —for Peti¬ 
tioners. 

Mitter, J.— This rule was issued on 
the District Magistrate of Mymensingh 
to show cause why the conviction and 
sentence of the petitioners should not be 
set aside or such other order made as 
this Court may deem fit and proper on 
grounds Nos. 1 and 2 of the petition to 
this Court. Ground No. 1 runs as fol¬ 
lows : 

That the conviction and sentence passed upon 
the petitioners are bad in law for non-compli¬ 
ance with the provisions of S. 360 of the Cri¬ 
minal Procedure Code. 

It has nob bsea shown to us that any 
non-compliance with provisions of S. 360,j 
Criminal P. C., has resulted in any failure^ 
of justice and having regard bo the deci'l 
sion of the Judicial Committee which dis¬ 
approved a decision of this Court with 
reference to the effect of the provisions of 
S. 360, we think this ground in revision 
fails. 

The second ground on which the rule 
was issued ran to the effect that the con¬ 
viction and separate sentence against the 
Petitioners on charges under Ss. 323, 324 
and 325, I. P. 0., are bad in Jaw in¬ 
asmuch as the acts in respect of which 
such charges were made were included 
within the charge under S. 147, I. p. 
C., and two authorities were cited ip 
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support of this ground, one is the case of 
Bamdihal v. Empress (1) and the other is 
Alim Sheikh v. Shahazada Singh (2). 
These decisions were given before the 
amendment of S. 35, Criminal P, G. As 
has been held in a recent decision in the 
case of Kanchan Holla v. King’Emperor 
(3), the old cases cannot now be held to 
be good law, after the amendment in 
1923 by which words in S. 35 of the 
Criminal Procedure Code : “ A person 

is convicted at one trial of -one or two 
more distinct offences ” tho' word " dis¬ 
tincthas been deleted. We think 
there is no substance in this ground also. 
Besides hurt was caused by the accused 
individually. 

It has been urged that the 'sentence in 
the circumstances of the case is too severe. 
We do not think that on the facts of the 
case we should interfere with the sen¬ 
tence passed. 

The result is that the rule is dis¬ 
charged. The accused will surrender to 
their bail-bonds. 

Duval, J. —I agree. 

G.R. Rule discharged. 

' 1) [1898] 3 O.W.N. 174. ’ 

2) [1904] 8 C.W.N. 483. 

'3) A.IR. 1925 Cal. 1015. 
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SUHRAWARDY vVND CaMMIADE, JJ. 

Sutu Howladar and others —Plaintiffs 
—Appellants. 

V. 

Alep and others — Defendants — Res¬ 
pondents. 

Appeal No. 1140 of 1924, Decided on 
2nd December 1926, from the appellate 
decree of the Dist. J., Bakargunj, D/- 15th 
March 1924. 

Evidence Act, S. 13— Dispute concerntnq land 
— Landlord's papers prepared in course of 
business concerning lands are admissible. 

Under S. 13 zemindar’s papers prepared in the 
course of business and in due management of 
the ^mindati are admissible in a dispute eon- 
cerning the land to which such papers pertain ; 

9 Cal. 741, Dist. ; 16 C. W. N. 116, Sel. on. 

[P 576, 0 2] 

Bepin Chandra Malliclc and Probodh 
Krishna Shome —for Appellants. 

Sarat Chandra Basak and Chandra 
Sekhar Sen —for Respondents. 

Judgment. —The plaintiffs have ap¬ 
pealed against the decree of the District 
Judge of Bakargunj dismissing their suit 
for declaration of their title to the lands 


in suit and for confirmation of their 
possession. They succeeded in the first 
Court. The lower appellate Court has 
found against them on the question of 
title. 

Three points have been argued before 
us on behalf of the appellants. The first 
is as regards the admissibility of certain 
chittahs. These chittahs were prepared 
some 50 years ago by the Government of 
its khas mabal within which admittedly 
the lands in dispute lay. It is con¬ 
tended that these chittahs were prepared 
by the Government not under its sove¬ 
reign authority but as a private landlord 
and, therefore, are not admissible either 
under S. 36 or S, 83 of the Evidence Act, 
The point in dispute between the parties 
is as to whether the lands in suit ap¬ 
pertain to a koli jote under jote Pit- 
ambar Mirdba which is subordinate to 
the taluk owned by the Defendants 
Nos. 4 to 10. In the Government chit¬ 
tahs the lands in suit are shown nob 
within jote Pitambar Mirdba but as in 
the kbas possession of the Governmenb 
let out in ijarah. It is contended on 
the authority of the case of Bam 
Chunder Sao v. Bunseedkur Naik (1) 
that these chittahs are not admissible in 
evidence. In that case the question was 
whether a certain land was lakheraj or 
rent paying. In the Government khaa 
mahal papers they were recorded as rent 
paying. It was held that statement 
could not be received in evidence as it 
was in favour of the party who wanted 
to use it and made by himself. The 
learned Chief Justice observed that the 
Government khas mahal papers could 
not be used in evidence under S. 36 of 
the Evidence Act but might be evidence 
under any other section which might be 
applicable, lb has been decided by & 
series of authorities that zemindars 
papers prepared in the course of business 
and in due management of the zemin- 
dari may be evidence, if not under S. 36 
or S. 83, under S. 13 of the Evidence 
Act : see the case of Upendra Naih 
Ghosh V. Chairman of the Calcutta Cor" 
poration (2). In tho present instance 
the Government landlord asserted that 
the lands in suit were not within the 
jote of Pitambar Hirdha but were in the 
khas possession of the landlord. That 
is an assertion or a claim which makes- 

~ll) [1883] 9 Cal. 741. ^ 

(2) [1911] 16 0, W. N. 116=13 I. 0. 332. 
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the entry admissible under S. 13 of the 
Cvidenoe Acb, These papers were pro" 
pared anti motam more than 50 years 
ago when there was no dispute or like¬ 
lihood of a dispute with regard to these 
lands. We accordingly think that these 
papers .have been rightly admitted in 
evidence. As to their probative value, 
it is for the Courts below to attach such 
importance to them as under the cir¬ 
cumstances and in consideration of other 
evidence in the case they choose to do. 

The next objection taken by the ap¬ 
pellants relates to a sale^ccrtificate 
granted to Basanta Kumar Ghose on the 
purchase of Pitambar Mirdha jote in 
1907. The rent dispute between the 
parties is with regard to the western 
boundary of the jote. According to the 
plaintiffs it was the Baleswar river and 
according to the defendants Pitambar 
Mirdha jote extended up to the chur in 
Baleswar river. The description in the 
sale-certificate supports the defendants’ 
case. ^ It is argue! that the boundaries 
described in the sale-certificate are state¬ 
ments made by the defendants and, 
therefore, should not be admitted in 
evidence. But the fact is that tbe 
plaintiffs’ lessor obtained his title under 
that sale-cerbificate and it is difficult to 
say how a document, under which the 
person, from whom the plaintiffs derive 
their title, obtained his title, cannot be 
used in evidence where a question of 
title is raised with reference to the land 
covered by it or outside it as the case 
may be. Besides as the learned District 
Judge has observed the statement was 
made by the defendants, no doubt, but 
it was a statement made in the presence 
of tbe tenants who were the predeces- 
8ors-iD*title of Basanta Kumar Ghose 
and accepted by Basanta Kumar Ghose 
who took possession of the jote in ques¬ 
tion. We think that the sale-certificate 
has been rightly admitted. - ' 

Tbe third ground is that the deci^on 
in the previous suit ought to have been 
treated as res judicata against the De¬ 
fendant No, 3. i It appears that there 
yas a dispute with regard to the lands 
in suit daring the settlement proceed¬ 
ings and that the Settlement Officer had 
decided it in favour of the defendants. 
The plaintiffs, therefore, institated a title 
suit for declaration of their title to the 
disputed lands against Defendants Nos. 1 
and 2 who were in possession of the 
1927 0/73 & 74 
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lands by virtue of a settlement from 
Defendants Nos. 4 to 10. These defend¬ 
ants were not made parties to that suit. 
The Defendants No?. 4 to 10 who are 
called sarkar defendants thereafter ob¬ 
tained a rent decree against Defendants 
Nos. 1 and 2 and put the holding, com¬ 
prising the lands in suit, to sale and it 
was purchased by Defendant No. 3. The 
first Court found that Defendant No. 3 
was a mere benamidar of Defendants 
Nos. 1 and 2. This finding has not been 
expressly reversed by the learned Judge 
and, therefore, it is argued that Defend¬ 
ant No. 2 being a benamidar is bound by 
the decree which was obtained against 
Defendants Nos. 1 and 2. In the first 
place, this argument is not of much 
value as it is not binding on the sarkar 
defendants. It does not, therefore, mat¬ 
ter much whether it is binding on 
Defendant No, 3 or not. Besides, ac¬ 
cording to the learned Judge the lands 
in suit never belonged to the plaintiffs 
or their lessor. It belonged to the 
sarkar defendants and they had settled 
it with Defendants Nos. 1 and 2. They, 
as a matter of fact, brought a suit against 
the Defendants Nos. 1 and 2 for rent 
and obtained a decree and the holding 
was sold in execution of the decree and 
purchased by Defendant No. 3. This 
shows that the learned Judge was not 
satisfied that Defendant No. 3 was a 
benamidar. Besides we have seen the 
reasons assigned by the Munsif for hold¬ 
ing that Defendant No. 3 was benamidar 
for Defendants Nos. 1 and 2. We are 
not convinced that the arguments ad¬ 
vanced by him are legally sound. This 
objection must, therefore, be overruled. 

There are various other documents to 
which the learned Judge has referred 
for tbe conclusion he has arrived at. 
The learned Judge has not entered into 
the question of possession for according 
to him the lands in suit wore not ac¬ 
cretions to tbe jote as claimed by the 
plaintiffs and as the suit was brought 
only for declaration of title, possession 
being according to the plaintiffs with 
them, and the suit for title having 
failed. We cannot say that the learned 
Judge was wrong in not entering into 
the question of possession in the special 
circumstances of the case. This appeal 
is accordingly dismissed with costs. 

Appeal dismissed. 
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Panton and Mollik, JJ. 

Somokanta Moho7ita and others —Pebi* 
tioners. 

V, 

Sarvestoar Das and another —Opposite 
Party. 

Civil Revision No. 69 of 1927, Decided 
on 24fch Pebruary 1027, from an order of 
the Munsif, Jorhat, D,'- SOfch September 
1926. 

(d) Co-operative Societies Act (1912), S. 42 
(6)— One member of Executive Committee cannot 
sue o^^tcrs to recover sums which he £s made to 
pay to the liquidator. 

in the course of liquidation of a co-operative 
society the liquidator directed payment of 
Rs. 1,000 by each of two members of the Execu* 
tive Committee of the Society. These two gentle* 
men sought to recoup themselves by suing the 
other members of the society for the recovery of 
these sums, 

Held : that the attempt on the part of these 
two members of the Executive Committee to 
pass on their liability to the other members of 
the society was a matter connected with the 
dissolution of the society and that consequently 
it was not a matter in respect of which the civil 
Court had any jurisdiction. 

[P. 578, C. 1 & P. 679, C. 1] 

ib) Civil P. C., S. 115— Decree passed with¬ 
out jurisdiction—Decree appealable but not ap¬ 
pealed against—Revision was allowed. 

Where a decree was passed without jurisdic- 
tiou and though an appeal was provided no 
appeal was hied, 

Held : that a revision may be allowed in excep¬ 
tional circumstances. [P. 578, C. 2] 

Panchanan Ghose, Apurba Oharan 
Miikerji and A, S Aiyer —for Petitioners. 

Khitish Chandra Chakrabarty, Pan- 
chanan Ghosal and M. Nuruddin Ahmed 
—for Opposite Party. 

Judgment. —This Rule is directed 
against certain decrees of the Munsif at 
Jorhat and certain orders made by him 
in execution of those decrees in two suits 
which arose out of the liquidation of the 
Nakari Bamangaon Bank, a Oo'Operabive 
Society registered under Act II of 1912. 
In the course of this liquidation tho 
liquidator directed payment of Rs. 1,000 
by each of two members of the Executive 
Oommittee of the society. These two 
gentlemen sought to recoup themselves 
by suing the other members of the society 
for the recovery of these sums. The suits 
were decreed in the plaintiff's favour by 
the learned Munsif on the 4th August 
1923. Under these decrees the learned 
Munsif made all the defendants liable 
for equal shares of the sum total decreed. 
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Certain of the defendants thereafter 
applied on various grounds to have the 
decrees as against them set aside, with 
the result that the suits were restored 
and re-heard as against these persons. 
On the 15th of July 1924 the learned 
Munsif by his judgment held that the 
effect of S. 42, sub-S. (b) of the Co-oper¬ 
ative Societies Act was to deprive the 
civil Courts of jurisdiction in the matter. 
In the result he dismissed the suits as 
against these particular defendants. He 
observed that the judgment and decree 
so far as they related to the other defen¬ 
dants in the suit 

although based upon erroneous findings on 
questions of law must stand good against all the 
defendants except those in whose cases revival 
has been granted. 

Against this judgment the plaintiffs 
appealed to the District Judge who by 
his judgment of the 15th December 1925 
dismissed the appeal. In the following 
year the decree-holders applied for execu¬ 
tion of their decrees and the judgment- 
debtor raised an objection before the 
executing Court that the decreet were 
null and void and could not be put into 
execution. This objection was disallowed, 
by the Munsif—by his order of the 30th 
September 1926. 

In the present Rule the judgment- 
debtors attack the decrees of the 4th 
August 1923 on the ground that they 
were made without jurisdiction and 
seek to protect themselves against their 
execution. 

For the Opposite Parties it is contended 
that the decrees themselves were appeal- 
able and that no appeal was preferred 
against them and that the present peti¬ 
tions are stale. It is further pointed out 
that an appeal lay against the order of 
the Munsif of the 30th September 1926 
and that no appeal was preferred. The 
circumstances, are, however, in'our 
opinion, somewhat exceptional and we do 
not consider that on proper cause being 
shown the petitioners should be deprived 
of the remedy which they have here 
sought- It has been contended that the 
learned Munsif in his judgment of the 
15th July 192i and the learned District 
Judge in his judgment of the 15th Decem¬ 
ber 1925 were wrong in holding that the 
matter was one which came within the 
scope of 3ub-S. (b) of S. 42 of the Act. 
That sub-section, however, is framed in 
the widest terms. It runs thus : 
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. Save in so far as hereinbefore expressly pro* 
vided no civil Court shall have any jurisdiction 
in respect of any matter connected with the 
dissolution of a registered society under this 
Act, 

Kow this attempt od the part of these 
two members of the ExeoutiveCommittee 
to pass on their liability to the other 
members of the society was, we think, a 
matter connected with the dissolution of 
the society and that consequently it was 
not a matter in respect of which the 
civil Court had any jurisdiction. 

The result then is that the decrees of 
the 4th August 1923 were null and void 
and that no execution of them can pro¬ 
ceed. In this view wo make this Rule 
absolute, set aside the decrees in question 
and stay all further proceedings in 
execution. 

Having regard to the circumstances of 
the case, we make no order as to costs. 

D.D, Rule made absolute. 
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Mukbrji and Graham, JJ. 

Jamiraddin Ahmed — Plaintiff — Ap¬ 
pellant. 

v. 

Mt. Sahera Kliatun Bibi and others — 

Defendants—Respondents. 

Appeal No. 34 of 1925, Decided on 1st 
December 1926, from the appellate decree 
of the 2nd Sub.-J., Tipperah, D/- 24th 
September 1924. 

Muhammadan Law—Restitution of conjugal 
fighU—Wife living in adultery — Husband 
deacrihing her as such is not legal cruelty. 

Under tbe Muhammadan Law, in order to 
establish legal cruelty between man and wife 
there must ^ actual violence of such a charac¬ 
ter as to endanger personal health or safety ; or 
there must be a reasonable apprehension of it. 
To speak of a wife that she has been living in 
adultery al a time when she has been so living, 
can hardly be said to be cruelty at all and in 
any event it cannot be said that this conduct on 
the part of tbe husband disentitled him from 
claiming restitution : 11 M. I, A, 551 (P, C.), 
Bel. on. [P 580 C 1] 

J. N. Kanjilal Sasadhar Roy —for 
Appellant. 

Kali Kinkar Ckakravarti for Bipin 
Chandra Bose —for Respondents. 

Mukerji, J . —This appeal arises out of 
a Boit instituted by a husband for reati- 
tulrioa of conjugal rights against tbe 
wife* Several defences were taken on 


behalf of the wife, one being to the effect 
that there was a fcalak by reason of which 
tbe plaintiff was not entitled to claim 
restitution of conjugal rights any further. 
Various allegations were made against 
the husband in the written statement 
alleging inter alia that he had got no 
means, and that there was cruelty on 
his part. Both the Courts below have 
refused to grant the plaintiff the decree 
asked for in the suit. Both the Courts 
below have come to the conclusion that 
the story as to talak was altogether un¬ 
founded. The Court of first instance 
towards the end of its judgment observed 
that the alliance between the husband 
and the wife was. an unhappy one— 
unhappy from the side of both of them—■ 
that the husband's only fault was that 
he was poor and foolish and that tbe 
wife was too intelligent to be under his 
protection. It observed further that the 
letters of the wife to her paramour—it 
may be stated here that the Defendant 
No. 4 was the alleged paramour of the 
wife—showed that the wife had an in¬ 
telligence far beyond the reach of her 
husband. That Court held that there 
was evidence to show that the wife had 
already given her affection to the said 
Defendant No. 4, ac-d here I may quote 
the words used by the learned Munsif : 
"The law cannot have a duel with nature 
as the latter must have its own course" 
and by this process of reasoning the 
learned Munsif came to the conclusion 
that the husband was not entitled to a 
decree. 

The husband then preferred an appeal 
to the Subordinate Judge. That learned 
Judge aOlrmod all the findings of fact 
which had been arrived at in favour 
of the husband by the Court of first in¬ 
stance- There is no specibc finding on 
the question of adultery in the judgment 
of the Subordinate Judge, but towards the 
conclusion of his judgment tho learned 
Judge states that the suit had been in¬ 
stituted by the plaintiff not for hia own • 
sake but at tbe instigation of tbe father 
of the Defendant No. 4 who wanted to 
extricate his son from the struggle, mean¬ 
ing evidently that the wife was living 
in adultery with the Defendant No. 4. 
That learned Judge, however, also refused 
to pass a decree in favour of tho plain¬ 
tiff. His reasons are that the case was 
one of an unhappy alliance ; that the 
plaintiff had openly charged the wife 
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■with adultery ; and this was clear cruelty 
on the part of the plaintiff and on this 
ground be thought that no specific per¬ 
formance of the contract should be al¬ 
lowed- He further found that there was a 
great risk in the two living together as 
there would be constant quarrels and 
fighting and their lives would be in 
danger and one day one would find him¬ 
self killed 'or both may be killed together. 
He recorded an opinion to the effect that 
the parties could not be expected to live 
in amity and that if all those troubles 
arose out of the negligence on the part 
of the husband the latter should be con¬ 
sidered guilty of ‘contributory negligence.’ 
On those grounds the learned Subordi¬ 
nate Judge affirmed the decree of the 
Court of first instance. 

By ‘contributory negligence’ the learned 
Judge evidently meant that the husband 
had nob taken sufficient precaution so 
that the wife might not go on living in 
adultery. Be that as it may, these are 
all the grounds which have been referred 
to by one Court or the other in refusing 
the plaintiff the relief that be sought for 
in the present suit. As regards cruelty 
the Judicial Committee in the case of 
Moonshee Buzloor Ruheem v. SKumsoon- 

ni&sa Begum (1) has observed thus ; 

The Muhammadan Law, on a question of 
what is legal cruelty between man .•rnd wife, 
would probably not differ naturally from our 
ow'n, of which one of the most recent expositions 
is the following : 'There must be actual violence 
of such a character as to endanger personal 
health or safety ; or there must be a reasonable 
lapprehension of it.* 

“The Court,’’ as Lord Stowell said, in 
Evans v. Evans (2) “has never been driven 
off this ground.’’ Judging the findings of 
the Courts below by the test of this 
observation of their Lordships of the 
Judicial Committee it is clear to my mind 
that the cruelty that has been found in 
the present case falls far short of the 
mark. To speak of a wife that she has 
ibeon living in adultery at a time when 
jshe has been so living, can hardly be said 
to be cruelty at all, and in any event it 
cannot be said that this conduct on the 
part of ,the husband fulfils the require¬ 
ments of the conditions laid down by 
'their Lordships in those observations. 

It has been contended on behalf of the 
respondent, and rightly contended, that 
cruelty is not necessarily the only ground 

(IJ U866] 11 M, I. A. 561=:b \Y. R. 3=2 Subher. 

59=2 Sar. 259 (P, C.). 

<2) [1S70] 1 Hagg. Con. 3S=161 E. R. 466. 


Upon which a claim for specific perform¬ 
ance of a contract of this character may 
be resisted and my attention has been 
drawn to some other observations of 
their Lordships in their judgment in the 
same case, for instance, to the passage 
where their Lordships say : 

It may be, too, that gross failure by the hus* 
band of the performance of the obligations which 
the marriage contract imposes on him for the 
benefit of the wife, might, if properly proved, 
afford good grounds for refusing to him the 
assistance of the Court. 

Their Lordships, however, proceeded to 
observe as follows : 

And. as their Lordships have already intimated 
there may be cases in which the Court would 
qualify its interference by imposing terms on the 
husband. Bub all these are questions to be 
carefully considered, and considered with some 
reference to Muhammadan Law. 

There is in the present case hardly 
anything which may be said to justify an 
inference that in point of fact the plain¬ 
tiff was unable to perform or that there 
was gross failure on bis part to perform 
those obligations which the marriage 
imposed on him for the benefit of bis- 
wife. None of the findings to which I 
have referred, nor any of the reasons 
which have been given by the Courts 
below, would fulfil the requirements laid 
down by their Lordships of the Judicial 
Committee to which I have referred. I 
am accordingly of opinion that there was 
no justification whatsoever for the Coutts 
below to have refused the plaintiff the 
relief that he sought for in the present 
case. 

An unreported case of this Court has 
been brought to our notice in which it 
was laid down in a case in which the 
husband was living in the bouse of his 
second wife and wanted to take his first 
wife, the defendant in the guit, to that 
house, and there was a finding to the 
effect that he was unable to maintain 
his first wife, that the plaintiff in that 
case was not entitled to restitution of 
conjugal rights. The facts of that case 
are entirely different from those of the 
present. To refuse the plaintiff relief in 
a case like the present would be to put 
a high premium on immorality and 
adultery. 

Furthermore, it has been argued that 
the husband has not got means enough to 
maintain the wife, that he has got no 
house of his own, and also several other 
matters have been brought to our notice 
which are to be found stated in para. 11 
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of the wife's written statement. These 
matters were alleged no doubt, but none 
of the Courts below have come to any 
finding which would go to show that 
these allegations are well-founded. 

I am accordingly of opinion that the 
decrees passed by the Courts below can¬ 
not be sustained ; that they should be set 
aside ; and a decree should be entered in 
favour of the plaintiff granting him re¬ 
stitution of conjugal rights which he 
prayed for. The plaintiff will be entitled 
to all costs in all the Courts. Having 
regard to the facts of the case the decree 
for costs will be as against Defendant 
No. 4 only. 

Graham, J. —I entirely agree. In my 
judgment the ratio decidendi, which has 
been adopted by the Courts below, is 
fundamentally erroneous, being contrary 
alike to the principles of Muhammadan 
Xiaw, as well as to the dictates of common 
sense. Having regard to the facts alleged 
and proved and, indeed, it may also be 
said found, there was no real answer to 
the case set up by the plaintiff. No facts 
have been either proved, or found, which 
can deprive the plaintiff of bis right to 
the custody of his wife’s i)erson. Cer¬ 
tainly, poverty can be no ground for re¬ 
fusing to grant to the plaintiff the relief 
which he was entitled to aspect from the 
Court. Nor can it be said that any 
case of cruelty was made out. Ap¬ 
parently the only cruelty which has 
been found consisted in the husband 
openly charging the wife with adultery 
with another man notwithstanding the 
fact that such adultery had, undoubtedly 
taken place, and the findings are to that 
effect. Apart from this there is no other 
finding as to other acts of cruelty. 

In my opinion, the decisions of the 
Courts below amount to a denial of 
justice, and I agree with my learned 
brother that the appeal must be allowed, 

D.D. Appeal allotved* 
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MuEEBJi AND Graham, JJ. 

7. »0. QaUtaun — Judgment-debtor— 
Appellant. 

V. 

.F. E. Dinshaw and others —Deoree- 
boldera—Bespondents. 

Appeal No. 467 of 1926, and Civ. Bev. 
1^. 1188 and 1223 of 1926, Decided on 
17 th. January 1927, 


5 fr (a) Practice — Discreticn^Mottve of a party 
in seeking to enforce a legal right is not altoge¬ 
ther irrelevant. 

In judicial proceedings the question of motive 
is not altogether irrelevant. If there is a dis* 
cretion In the Courts to allow a party to enforce 
0 Q 6 remedy in preference to another, where 
more remedies than one are open, or if an enfor¬ 
cement of a remedy will amount to an abuse of 
the processes of the Court, motive may in some 
cases have to be considered ; but there again it is 
not so much to find out what the real motive of 
the party is, but rather to determine what resul¬ 
tant injury would accrue to his autagonist. 

[P 563 C 2] 

(6) Civil P.C., S. 115— Revision may be con¬ 
verted into appeal. 

It is alway open to the High Court to allow an 
applicatiou under S. 115, Civil P. C., to be con¬ 
verted into an appeal. [P 534 C 1] 

(c) Civil P. C., S. 151— Executing Cozert— 
Inherent power thereof ts not limited to Rr, 11, 
21, 2G and 37 of 0. 21— It can delay issuing 
processes but not so as to ignore just rights of the 
decree-holder. 

An inherent power in a Court to stay or defer 
the issue or operation :of its own processes in 
cases demanding the exercise of such power in 
the interest of jusllco has been always recognis¬ 
ed. 0. 21, Rr. 21, 2C and 37 do not exhaust all 
the discretion of the executing Court, nor does 
B, 11, in the case of a decree for money, limit 
or restrict any Jurisdictiou or discretion which 
an executing Court may have in respect of any 
decree that is before it for execution. [P 585 C 1] 

The right of the decree* holder to execute his 
decree, unless the decree itself impoees a restric¬ 
tion upon the right of immediate enforcement,- 
arises as soon as the decree is complete. But, 
consistently with this right, if the Court finds 
that its processes for its eoforcement should be 
delayed for a while, the Court is not powerless 
but the discretion that it has lies within very 
narrow limits and should not be used to ignore 
the just rights of the decree-holder and putting 
him ofl indefinitely. [P 585 C 2] 

(d) Civil P. G., 0. 21, R. 10— Power of 
simultaneous execution Is not same as power of 
transferring Court to order exccutlan after the 
decree is transferred for execution. 

The power to make an-order for simultaneous 
or concurrent execution of a decree in more 
Courts than one is not the same as the power to 
make an order for execution after a decree ia no 
longer in the file of the Court, having, already 
■ been transferred to another Court for execution. 

[P 5B7 C2] 

(«) Civil P. C., S. 46— Decree transferred for 
execution—Parent Court can Issue precept. 

Alter the transfer of the decree for execution, 
the Court which passed it retains jurisdiction for 
certain purposes out of which 8. 46 is one. The 
object of a precept is to enable a decree-bolder to 
obtain an interim attachment when there is 
ground to apprehend that he may otherwi!:e be 
deprived of the fruits of his decree and it can be 
issued by the parent Court even after the decree 
ie ttansfetred. [P 538 C 11 
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(/) Ci vil P. C., S. i&—VamUy of precept 
cannot be challeyiged by the Court to which it is 
sent. 

The Court to which the precept has bean is¬ 
sued cannot vest itself with jurisdiction to ques¬ 
tion the validity of the precept. The issuing 
Court makes the order aud the Court to which 
it is sent has only to carry it out. If any varia¬ 
tion is to be made it is the issuing Court which 
is competent to make it and not the Court to 
which it is sent, [P 588 0 2J 

Binod Muter, G. G. Biswas, Profulla 
Chandra Chakravarti and Manindra 
Kumar Bose —for Appellant. 

J. Langford James, A. C. Baira, Kali 
Kinkar GhakerbuUij, Narain Chandra 
Kar and Diuarkanath Chakravarti —for 
Eespondenfcs. 

Mukerji, J. —By two indentures of 
mortgage, one dated the 31st March 
1921 in favour of Mr, Framroz Edulji 
Dinshaw and two others, and another 
dated the 28th June 1925 in favour of 
Mr. Framroz Edulji Dinshaw alone, Mr. 
J. C. Galstaun borrowed 30 lacs and 2 
lacs of rupees respectively on hypothe¬ 
cation of some immovable properties. 
In Febuary 1926 the mortgagees having 
attempted to sell the mortgaged proper¬ 
ties without the intervention of the 
Court on the strength of a covenant in 
the deeds, Mr. Galstaun instituted a suit 
in the Court of the Subordinate Judge 
at Alipore for a declaration that the 
mortgagees are not entitled to exercise 
that power of a sale and for an injunc¬ 
tion restraining them from doing so and 
obtained a temporary injunction to that 
effect in his favour. Thereafter the 
mortgagees instituted two suits in the 
High Court of Judicature at Bombay in 
its Original Jurisdiction for moneys due 
on the said mortgages being Suits Nos. 
1418 and 1420 of 1926, on the basis of 
the personal covenants contained in 
them. On the Bfch October 1926 decrees 
were passed in these suits, in the former 
for Rs, 2,12,686-3-0 and in the latter 
for Rs. 31.24,373-5-0. 

Early in November last the two decrees 
were transferred by tbe Court which 
passed them ; the decree in Suit No. 1418 
of 1926 to the first Court of the Sub¬ 
ordinate Judge at Alipore, aud that in 
Suit No. 1420 of 1926 to this Court in 
its Original Jurisdiction. 

On the 10th November 1926 an appli¬ 
cation was made by the decree-holders in 
the first Court of the Subordinate Judge 
• at Alipore for attachment of the move* 


able properties of the judgment-debtor, 
and tbe learned Judge made an order 
for attachment under 0. 21, B. 30, 
Civil P. C. fixing 6th December 
1926 for return and further orders,' 
Thereafter on the objection of the judg¬ 
ment-debtor he passed further orders 
from time to time, allowing the judg*^ 
ment'debtor time to pay up the decretal 
dues. He eventually passed an order on 
the 17bh November 1926 deferring the 
issue of the writ to the 27th November 
1926 aud on the last-mentioned date 
again deferred it till the 22nd December 
1926. Against these two orders the de¬ 
cree-holders moved this Court and ob¬ 
tained a Rule which is Rule No. 1188 of 
1926. 

Rule No. 1188 of 1926 was partly 
heard by us on the 22nd December 1926, 
The time granted by the Subordinate 
Judge having expired, the judgment-de¬ 
btor applied on the 22Dd December 1926 
to tbe learned Judge for further time, 
and the learned Judge again granted 
time to the judgment-debtor till the Slat 
January 1927. The decree-holders moved 
this Court on the 4th' January 1927 
against this and a subsequent order pas-- 
sed by the learned Judge on the 23rd 
December 1926 in connexion with this 
matter, and we directed tbe application 
to be made with notice to the judgment- 
debtor and we also sent for the judgment- 
debtor’s application upon which tho 
order of the 22Dd December 1926 was^ 
made. The notice having been given and 
the application so sent for having arriv¬ 
ed, we heard the decree-holdeiV appli¬ 
cation on the 7th January 1927. Thi? 
application will be dealt with along with 
Rule No. 1188 of 1926. 

It has been already stated that the de¬ 
cree in Suit No. 1420 of 1926 was trans¬ 
ferred to this Court in its Original Juris¬ 
diction early in November last. There¬ 
after at the instance of the decree-holders 
in that suit, a precept under S. 46, Civil 
Procedure Code, was issued by the Bom¬ 
bay High Court on the 2nd December 
1926 to the Subordinate Judge of 24- 
Parganas at Alipore for attachment of 
certain moveable properties of the judg¬ 
ment-debtor. It was received by tho 
Subordinate Judge Ist Court, Alipore, on 
the 6th December 1926 and on that day 
an application was made by the decree- 
holders to execute the same, and th& 
learned Judge made an order directing ^ 
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\?nb oE abtaohment to issue. The judg- 
ment'debtor objected to the issue of the 
•writ but his objections were overruled. 
The issue of the writ, however, was de¬ 
ferred till the afternoon of the 13th 
December 1926. In the meantime the 
judgment'debtor moved this Court and 
obtained a Rule to show cause why the 
order of attachment should not be set 
aside on the ground that the precept had 
been issued without jurisdiction. An 
interim stay was also obtained. This 
Rule is Rule No. 1223 of 1926. The 
judgment-debtor filed an appeal in the 
alternative in this matter, which is ap¬ 
peal from Original Order No. 467 of 
1926. The decree-holders, thereafter, 
moved this Court and at their instance 
and for their protection a Rule was is¬ 
sued calling upon the judgment-debtor 
to show cause why he should not be re¬ 
strained by an injunction from dealing 
with or disposing of the properties for 
the attachment of which the precept had 
been issued, and an interim injunction to 
the same effect was issued. This Rule 
is Rule No. 1229 of 1926. 

Rule No. 1188 of 1926 and the appli¬ 
cation were heard on the 7th January 
1927, 

Before dealing with the main question 
which arises in these two matters it 
will be convenient to dispose of two 
questions about which there is a good 
deal of controversy between the parties 
and on which a mass of materials has 
been placed before us. One of these is 
the question whether the moneys which 
were borrowed by the judgment-debtor 
belonged to the decree-holders or to the 
Maharaja of Gwalior. In my judgment 
the matter has scarcely any bearing 
upon the real questions which are before 
us, and the opinion that we have formed 
on it only affects the general credibility 
of the respective parties. It cannot be 
urged that the rights of the decree- 
holders, assuming that they are benami*’ 
dars for the Maharaja of Gwalior, are 
any less than those of the latter if he 
was the holder of the decree. Bor the 
determination of the main question wo 
have to proceed upon facts which are 
more or less admitted. The other ques¬ 
tion is whether the allegations of the 
judgment-debtor that the decree-holders 
are actuated by malice or vindictiveness 
in resorfciog to the steps that they have 
taken in eonsequence of the judgment- 


debtor’s failure or refusal to comply 
with Mr. Diosbaw’s demands for commis¬ 
sion are true or whether, as alleged on 
behalf of the decree-holders, they insti¬ 
tuted the suits bona fide, as they appre¬ 
hended that the security was or would 
be impaired and took the steps in execu¬ 
tion in the usual course. It has been 
urged on behalf of the decree-holders that 
the question of motive is entirely irrele¬ 
vant and that Courts should not concern 
themselves with the motives which ac¬ 
tuate a party who is asserting a legal 
right, and reference had been made to 
King v. Henderson (1) and Fitzroy v. 
Gave (2). In my judgment the qxiestion 
of motive cannot in a matter like this 
be said to be altogether foreign to the 
enquiry. If there is a discretion in the 
Courts to allow a party to enforce one 
remedy in preference to another, where 
more remedies than one are open, 
or if an enforcement of a remedy 
will amount to an abuse of the pro¬ 
cesses of the Court, motive may in some 
cases have to be considered ; but there 
again it is not so much to find out what 
the real motive of the party is, but 
rather to determine what resultant in*! 
jury would accrue to his antagonist. It 
is not necessary to go in detail into the 
mass of materials that has been placed 
before us on this head. It is sufficient 
to state that materials that have been 
placed before us do not justify us in 
holding that absolute bona fides have 
been established on the part of the de¬ 
cree-holders, but they rather indicate 
that dissatisfied with the neglect on the 
part of the judgment-debtor to pay up 
his dues under the mortgages and ex¬ 
asperated at the obstruction that was 
offered by the injunction, which the 
judgment-debtor had recourse to and 
finding that the power of sale without 
the intervention of the Court which had 
been conferred on them in the deeds 
was rendered nugatory and possibly also 
on account of other differences, they pro¬ 
ceeded to stand strictly upon the rights 
that the law conferred on them. The 
enforcement of these rights is hound to 
put the judgment-debtor to difficulty 
. and disgrace, but the decree-holders’ 
attitude seems to be that if they are 
entitled under the law to the remedy 

(1) [1898j A. O.Ta^ 

(2) [1905] 2 K. B. 364=74 L. J. K. B. 829= 
54 W. R. 17=93 L. T. 499=21 T. L. R 
612. 
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they are seakiog, for, they do not raiod 
the consequences that will follow. We 
seldom find a decree-holder who enter¬ 
tains a sympathy for his judgment-debt¬ 
or; and between want of sympathy and 
vindictiveness there is only difference in 
degrees. 

It will be convenient to refer here to 
an objection that has bean raised as to 
the competency of the application for 
revision in Rule No. 1188 of 1926, and the 
objection, I take it, will apply equally 
well to the application we heard on the 
7th January 1927. This objection is to 
the '','effect that appeals lie from the 
orders complained of. The objection is 
based on the view of S. 47, Civil Pro¬ 
cedure Code, taken in the cases of Siihra' 
maniya, v. Kumara Vein (3), Chidam¬ 
baram V. Krishna Vathiar (4) and Ven- 
katasuhba Mudali v. Manickammal (5). 
The contrary view has been taken in the 
cases of Janardan v. Martand (6), Sns- 
sain Bhai v. Beltu Shah (7), Ram Prasad 
V, Anukiil Chandra (8) and Bajendra 
liishore v. Mathura Mohan (9). Our 
attention has been drawn in support of 
this objection to the observations of 
Mookarjea, J., to be found in the case of 
Srinihash v. Kesheo Prosad (10). This 
last-mentioned case has been explained 
by Mookerjee, J., himself in the later 

Prosad V. Anuhul Chandra 
where the nature of orders in exe¬ 
cution proceedings which may or may 
7 <=;'0ated as coming under S. 47 of 
TT 7 u-t^T . been clearly pointed out. 

^ inclined, following 

the decisions of this Court, to hold that 

oo appeals lie from the -orders com* 

p ained of, I do not see much point in 
this objection, for it is always open to 
us to allow an application under S, 115, 
L-ivil r. 0. to be converted into an ap* 
peal no question of payment of addi- 
loual Court-fees arising in the case. 

0 matter therefore need not be pur¬ 
sued any further. 

Turning now to the substance of the 
—the main question is whether an 
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executing Court has jurisdiction to make 
orders of the discription that have been 
made in this case, or, in other words, 
whether that Court is competent to put 
off the execution in the ‘exercise of its 
discretion upon grounds other than those 
provided for by the Code. 

Order 21, R. 17, sub-R. -(4) says that 
when the application is admitted and 
that is the stage from which we may 
begin, the Court shall enter ‘in the pro¬ 
per register a note of the application 
and the date on which it was made and 
shall, subject to the provisions herein¬ 
after contained, order'execution of the 
decree according to the nature of 
the application. The proviso is not 
relevant for our present purposes. The 
expression “ subject to the provisions 
hereinafter contained” must necessarily 
refer to some provision in the Code it¬ 
self, O. 21, R. 24, sub-R. (1) says that 
when the preliminary measures (if any) 
required by the foregoing rules have 
been taken the Court shall, unless it 
sees cause to the contrary, issue its pro¬ 
cess for the execution of the decrees. 
Speaking of the words " unless he sees 
cause to the contrary ” which occurred 
in the corresponding section, viz., S. 250 
of the Code of 1882 in the case of Ishan 
Chandra Roy v. Ashanulla Khan (11) 
in which the words had been relied on 
as indicating the existence of a discre¬ 
tionary power in the Court to refuse to 
execute a decree against which no ap¬ 
peal had been preferred and the time 
for appealing against which had expiredi 
this Couit observed thus : 

Saotioas 239 and 250 have bean referred to, 
and the words in the latter section, unless ha 
sees cause to the contrary have been relied upon 
as indicating the existence of such a discre* 
tionary power. It appears to us that these 
words are sufdoleatly explained by a reference 
to express provisions contained in other sections 
of the Code (sea for example S. 246) which pro¬ 
vide for setting off cross-decrees against each 
other, the efieot being that no execution of the 
decree for the smaller amount will take place. 
\Ve may also refer to S. 243, and we may bear 
in mind that when a decree-holder dies, while 
execution proceedings are pending, the Oouit 
may properly see cause not to issue its warrant 
until a proper person has been substituted on 
the record in the place of the deceased decree- 
. holder. We are therefore unable to say that 
there are any provisions in the Code which 
indirectly empower a Oourt of first instance to 
refuse to execute a decree against which no 
appaal has been preferred, and the time for 
a ppealing against which has expired and we 

(11) [1884] 10 Cal. 817. 
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think that we would not be justified in import¬ 
ing into the Oode a provision which the legisla¬ 
ture has not thought fit to iaseit expressly or 
by necessary implication. 

These observations so long as they 
ave confined to the facts of the parti¬ 
cular case with which the learned Judges 
were then dealing are, if I may say 
so without being guilty of presump¬ 
tuousness, perfectly correct but if they 
were intended to serve as a general 
interpretation of the expression afore¬ 
said, I would take leave to dissent, 
especially in view of of the express provi¬ 
sions made in the Code of 1908 for the 
exercise of such powers ex debticjustitiae, 
subject to the provisions of the Coda, as, 
the exigencies of any particular case may 
require. There is nobbing in the words 
themselves to indicate that they are to 
be taken in that limited sense. An in¬ 
herent power in a Oourt to stay or defer 
the issue or operation of its own pro¬ 
cesses in caies demanding the exercise of 
such power in the interest of justice has 
been always recognized : see Nanda 
Kiskore Singk v. Bam Golam Saku (12). 

On behalf of the decree-holders, it has 
been urged that there is no discretion at 
all in the Court not to allow a decree to be 
executed except such as is provided for in 
the Code itself, e. g., as in O. 21, Rr. 21, 
26 and 37 and elsewhere. These rules, 
however, in my opinion, do not exhaust 
all the discretion that there is in an exe¬ 
cuting Court. The provisions of O. 20, 
B. 11 have also been referred to on their 
behalf as suggesting that if the payment 
of the amount decreed in the case of a 
decree of payment of money is to be 
postponed, the power to grant such post¬ 
ponement is in the Court which passes 
the decree. This is a rule which, as it 
stood in the Code of 1882, enabled a 
Court to pass an instalment decree, and 
by the amendments introduced in 1908. 
now enables the Court also to postpone 
the payment of the decreed amount not¬ 
withstanding anything contained in the 
contract under which the money is pay* 
able. This rule, in my opinion, does not, 
in the case of a decree for money, limit 
or restrict any jurisdiction or discretion 
which an executing Court may have in 
respect of any decree that is before it 
for execution. In England judgments 
and orders for the recovery of payment 
of a sam of money, except such as are 

Tiaj' 119W) 40 Oal. 956=18 L C. 207=16 0. L. 
a.50B. 
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usually enforced by proceedings for con* 
tempt and except in such cases as accord¬ 
ing to the rules cannot be enforced 
without the leave of the Court, and 
except in cases where the judgments or 
orders impose a restriction upon the 
right of immediate enforcement, may, 
generally speaking, be enforced immedi¬ 
ately upon signing the judgment or 
drawing up or otherwise completing the 
order by the issue of a writ of fieri 
faciss (on goods, chattels, moneys and 
securities) or of alegit (on land only): 
Land Credit Go, v. Lord Fermroy (13). 
So also with regard to a judgment for 
recovery of possession of land for which 
a writ of possession will issue. That it 
is the duty of the judgment-debtor to 
find the judgment-creditor and pay him 
the amount of the 'judgment-debt pro¬ 
vided the latter is within the realm 
cannot be disputed. In re a debtor (14), 
Cozens Hardy, M. R., referring to this 
rule that it is found in very old autho¬ 
rities, Coke upon Littleton and Shep- 
pard’s'Touchstone, and that it has been 
undoubtedly affirmed and reiterated in 
more modern authorities. Farwell, L. J., 

in the same case at page 62 observed : 

The judgment is in the common form that the 
plaintifis do recover so many pounds. It states 
no place of payment, and it is obvious of course 
that execution might issue at once ; 

and further, 

supposing the ordinary rule, therefore, which 
has been established since Coke wrote up¬ 
on Littleton to apply, the debtor would have to 
find his creditor, provided the creditor is within 
the jurisdiction. 

It follows, therefore, that the right of 
the decree-holder to execute his decree 
unless the decree itself imposes a res¬ 
triction upon the right of immediate 
enforcement, arises as soon as the decree 
is complete. But, consistently with this 
right, if the Court finds that its pro¬ 
cesses • for its enforcement should be 
delayed for a while, I am of opinion 
the Court is not powerless; but the dis¬ 
cretion that it has lies within very 
narrow limits and it is quite easy to 
conceive of cases in which this discretion 
may rightly and justly be exercised. 

The view of the law I take does not 
absolve us from the necessity of examin¬ 
ing the orders now before us, for we have 
got to see the exact nature and scope of 
the discretion that has been exercised. 

(13) [1870] 5 Ch. 323=39 L. J. Ch. 177^13 
W. R. 393=22 L. T. 394. 

(14) [1911] 1 K. B. S3. 
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Once ifc is held that the Court had juris¬ 
diction to defer its procesess in execution 
and that it decided to adopt that course 
a very wide margin must be allowed and 
in a matter of judicial discretion its 
exercise will not be readily overruled. 
It Is necessary, therefore, to examine the 
orders from this point of view. 

Tlie writ of attachment under 0. 21, 
R. SO was ordered to issue on the 10th 
Kovember 1926. Thereafter the judg¬ 
ment-debtor files a petition for stay of 
execution for three days to enable him to 
put in an objection. The Subordinate 
Judge heard the parties on the next day, 
and on the 12th November 1926 he defi¬ 
nitely held that there was no ground for 
objection as to the execution of the decree. 
By order which he passed|_on that day he 
appears to have been of opinion that he 
ought to give the judgment-debtor a 
short time to enable the judgment-debtor 
to arrange for payment and that the decree 
holder would not be prejudiced there by. 
He proceeded to pass an order which ran 
in these'words: 

lallowtimeup to Wednesday next the l(th 
instant, and expect the judgment-debtor to he 
ready with the money on that date or at least to 
to be in position to state definitely when payment 
will be made. If no payment is made on the 
I7th instant I shall pass such order as may bs 
necessary for safeguarding the decree-holder’s 
interest. Put up on 17th November 1926 for 
further orders. 

On the I7th November 1926 the money 
was not ready. New matters were then 
brought to the notice of the Court—the 
fact some negotiations were'goingon with 
the Imperial Bank of India for raising a 
loan that the money for which the decree 
had been obtained was still secured by a 
mortgage—a question which barely arose 
in execution—and that the judgment- 
debtor’s credit would be injured. As 
regards a definite statement by the 
judgment-debtor as to when the payment 
was to be made there was none offered 
by the judgment-debtor, but an assurance 
was given that the loan was expected to 
be finally sanctioned by the Imperial 
Bank within ten days. It does not appear 
what justification the Court had for 
accepting this assurance. The Court 
then proceeded to pass an order in these 
terms: 

I, therefore, allow the judgment-debtor ten 
days* time for the present. If at the end of that 
period I am informed that the loan has been 
definitely sanctioned I shall be ready to.grant 
further time such as may be necessary to have 
the transaction completed and .the money paid, 


1927 

I think I could mention that I am convinced 
about the judgment* debtor’s bona fide intention 
of payment and that I feel it to be my duty to 
afford him facilities fox that purpose. Put up on 
the 27th November 1926, for further orders. 

Ifc fchus appears fchafc neifcber of the 
fcwo coudifcions laid down in the order of 
fche 12fch November, one as to payment 
and the other as regards a definite state¬ 
ment as to the date on which payment 
would be made was fulfilled, and yet fche 
learned Judge granted a further stay, 
without any attempt made to safeguard 
the decree-holders’ interest and by the 
order which he passed, he appeared to 
be willing to grant a further stay if he 
was satisfied that the loan was definitely 
sanctioned by the Imperial Bank, On fche 
27th November 1926, fche judgment-debtor 
was not in a position to satisfy the Court 
even on fchafc point and all that the learn¬ 
ed Judge was able to find was fchafc fcho^ 
negotiations had made some progress. 
On this, and being of opinion fchafc the de¬ 
cree-holders had sufficient security for the 
decretal amount ho gave further time to 
the judgement-debtor till the 22nd Decem¬ 
ber 1926, Still no order was made by him 
for fche protection of fche decree-holders. 
Two valuable race-horses, ifc is admitted, 
were sold by fche judgment-debtor; and 
though I am prepared to accept the state¬ 
ment that the sale was in the ordinary 
course and not with a view to prejudice 
the decree-holders the fact remains and it 
is not disputed that the money realised by 
fche sale never reached the decree-holders. 
On the 22nd December 1926 fche Subordi* 
nate Judge was asked by the judgment- 
debtor to grant a month’s further time and 
all that the learned Judge was informed 
was that the valuer had made a favourable 
report and that the Bank bad offered to 
consider the question'of the loan if the 
judgment-debtor agreed to certain con¬ 
ditions. He then granted further time 
till fche 31st'January 1927. This time ho 
thought of fche decree-holders’ safety and 
found that an interim injunction had 
already been issued by this Court. This 
order was passed by him ex-parfce, but fche 
decree-holder was heard on the next day 
and he saw no reason to alter his order. 
These are the facts. 

While it is impossible to define what 
judicial discretion is, it is quite possible 
to give instances of what in a matter liko 
this would bo instances of an exeroi^ of 
the discretion right or wrong; and these 
instances would stand apart from cases 
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where all bounds of such discreMon are 
clearly overstepped and the exercise of it 
is altogether arbitrary. The orders passed 
on the 10th and the 12th would come 
■within the former category, but when by 
gradually enlarging the conditions upon 
which the discretion was being exercised 
the Court ultimately passed its order on 
the 17th and the 27th November 1926 
and again took a much wider view of its 
power as an executing Court on the 22Qd 
December 1926, and stayed the execution 
upon the mere ground that the decree- 
holders had ample security and the judg¬ 
ment-debtor was making bona fide etforts 
to raise a loan, the discretion which the 
Court exercised in passing those orders 
surpassed all conceiveble limits and the 
orders that were passed on these dates 
were clearly arbitrary as ignoring the 
just rights of the decree-holders and 
putting them off indefinitely. These 
orders therefore in my opinion cannot 
possibly be supported. 

To enable us to hold that the orders 
should not be interfered with it has been 
brought to our notice that the agree¬ 
ment in the terms proposed by the Bank 
has now been signed between the parties 
and an.aEBdavit sworn to by Mr. Galstaun 
on 7th January 1927 has been placed 
before us. To take cognizance of these 
matters, however, would be to counten¬ 
ance a position which has been brought 
about undercover of orders which the 
Court had no right to pass. I am con¬ 
strained to hold that the orders must be 
set aside. The Buie accordingly is made 
absolute with costs JO gold mohurs and 
the application of the decree-holder 
heard on the 7th January 1927 granted, 
the order complained of therein bsing 
set aside. 

The learned Subordinate Judge on the 
records arriving in his Court will pass 
proper orders for issuing the writ of 
attachment. 

Appeal from Original Order No. 467 
of 1926 and Rule No. 1223 of 1926. 

The judgment-debtor’s objection as re¬ 
gards the precept is that it was issued 
without jurisdiction. His contention is 
that once a deoree is transferred by the 
Court which passed it to a Court for the 
purpose of eseoution the former Court 
loses all powers of execution except with 
to matters specifically provided 
Code and ceases to have such 
IKJ it withdraws the decree from 


the executing Court or until the latter 
Court returns the decree to it with a 
certificate of non-satisfaction and that 
until then the only Court which has 
seisin of the execution proceedings is the 
Court to which the decree has been sent 
for execution and the Court which passed 
it has no jurisdiction to entertain an 
application for execution. In support of 
this proposition reliance has been placed 
upon the wording of R. 10 of 0. 21, Civil 
P. C., and the authorities relied upon are 
the decisions of the Judicial Committee 
in the cases of Maharaja of Bobbin v. 
Narasaraja (15), affirming on appeal the 
decision" of the Madras High Court in 
Maharaja of Bohbili v. Narasaraja {1^). 
Jnanendra v. Kumar Jogendra Narain 
(17), Rangaswami v. Sheshappa (18), 
and some other cases. On behalf of the 
decree-holders it has been contended 
that these cases are distinguishable and 
that notwithstanding the want of specific 
provision for simultaneous execution of a 
decree in several Courts in any of the 
earlier Codes it has always been held 
that such execution is permissible, and 
reference has been made in this behalf 
to the decisions in the cases of Saroda 
Prosad Mullick v. Luchmeeput Sing 
Deogar (19), as under the Code of 1859, 
Krishto Kishore Dutt v. Rooplal Das (20) 
as under the Code of 1877. Baijnath 
Goenka v. F. II. Holloway (21) as under 
the Code of 1882. Now the power to 
make an order for simultaneous or con¬ 
current execution of a decree in more 
Courts than one is not the same as the 
power to make an order for execution 
after a decree is no longer on the file of 
the Court having already been transfer¬ 
red to another Court for execution. On 
the other hand the decision of the 
Judicial Committee in the case of Maha- 
raja of Bobili v. Narasaraja (15) in my 
opinion cannot, having regard to the 
words in which it is expressed, be regar¬ 
ded as a settler on the question. But 
the words of O. 21, R. 10, Civil P. 0., 
favour the view contended for on behalf 
of the judgment-debt or and that is how 

(15) Tiyi6J 39 Mad.G40=36 i. 0. 682=43 I.A. 

238 (P. C.). 

(16) [1912] 37 Mad. 231—23 M. L. J. 236=16 

I. C. 736= (1912) M.W.N. 751. 

fl7) A. I. B. 1923 Patna 384=2 Pat. 247. 

(18) A. I. R. 1922 Bom. 359=47 Bom. 56. 

(19) [1872] 14 M. I. A. 520=10 B. L. R. 214= 

17 W. R. 280 (P.O.l 

(20) [1982] 8 Gal. 687=10 C.L.R. 609. 

(21) [1905] 1 C. L. J. 315. 
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the law is generally understood. More¬ 
over there are weighty considerations 
that make it the more acceptable view. 
.Tt is conceded, however, that after the 
{transfer of the decree for execution, the 
jOourt passed it retains jurisdiction for 
certain purposes specially provided for 
by the Code [see Baijnath Goenk% v. 
F. H. Holloway (21)]. I do not see why 
3. 46 should not be regarded as one of 
those purposes. The object of a precept 
is to enable a decree-holder to obtain an 
interim attachment when there is ground 
bo apprehend that ho may otherwise be 
deprived of the fruits of his decree and 
seeing that all that can be got under it 
IS an attachment of properties for a 
limited period, so that they may be 
held under attachment pending an appli¬ 
cation for execution to be subsequently 
made. I do not see why this should not 
be the view to be taken of the section. 


Effect must, in my opinion, be given to 
the words “whenever it thinks fit" which 
appear in the sub-S. (1) of this section. 

I am accordingly of opinion that there 
was no want of jurisdiction in the issue 
of the precept. 

In the next place, in challenging the 
validity of the precept various matters 
have been placed before us which would 
go to establish that in the circumstances 
of the case no precept should have been 
issued. This contention, if accepted 
would only amount to this : that in the 
circumstances of the case the Bombay 
High Court was wrong in according 
to the decree-holder’s prayer for 
issuing the precept. The Court to 
which the precept has been issued can 
hardly vest itself with jurisdiction to 
question the validity of the precept on 
grounds such as these or embark upon an 
enquiry of this character. 

Lastly it has been contended that the 
provisions of sub-S. (2) of S. 46 indicate 
that the Court to which a precept is 
sent has that discretion in the matter of 
executing it as it has as a Court execut¬ 
ing a decree and in a fit case may stay 
the execution of the precept and defer 
the making of the attachment. The sub¬ 
section, however, deals only with 
the manner in which the attachment is 
to be made and the procedure to be 
adopted in connexion therewith. In my 
opinion the issuing Court makes the 
order and the Court to which it is sent 
has only to carry it out. If any vari-^^ 


ation is to be made it is the issuing Gourtf 
which is competent to make it. ' 

The grounds urged on behalf of the 
judgment-debtor therefore fail, and the 
appeal and the Rule accordingly must 
fail. The appeal is dismissed with costs 
10 gold mohurs and the rule is dis¬ 
charged. 

Graham, J.—These Rules have arisen 
out of certain execution proceedings, 
which are pending in the Court of the 
first Subordinate Judge of-Alipore follow¬ 
ing upon two decrees made by the Bom¬ 
bay High Court on the 8th October last. 

The-first of these Rules No. 1188, 
which was obtained by the decree-hold¬ 
ers, E. E. Dinshaw and others, is direc¬ 
ted against two orders of the Subordinate 
Judge, dated the 17th and 27th Novem¬ 
ber granting time to the judgment-debtor 
J. C. Galstaun to satisfy the decree. 

Thereafter the judgment-debtor ob¬ 
tained Rule No. 1223 to show causa 
why a writ of precept issued by the 
Bombay High Court to the Subordinate 
Judge of Alipore should not be declared 
to have been issued without jurisdiction 
and subsequently on a further applica¬ 
tion by the decree-holders an injunction 
was granted restraining the judgment- 
debtor from dealing with or disposing ot' 
any of the properties in respect of which 
the attachment order had been issued. 
At a later stage an application was made 
by the decree-holders for a Rule to show 
cause why two further orders of the 
Subordinate Judge, dated the 22nd and 
23rd December, granting further time to 
the judgment-debtor, should not be set 
aside as having been made without juris¬ 
diction. 

The facts so far as they appear to be 
material for present purposes are as fol’ 
lows : 

The judgment-debtor Galstaun bor¬ 
rowed large sums of money from the 
decree-holders on the security of house 
properties in Calcutta. According to 
the decree-holders the value of these 
properties has depreciated, and, becom¬ 
ing apprehensive about their security, 
they instituted two suits in the Bombay 
High Court, and obtained two decrees on 
the 8th October last for money in the 
first instance, one for Rs. 31,24,373-5 and 
the. other for Rs. 2.12,686-3, reserving 
their rights under mortgages. The de^ 
ree for the smaller sum was transferred 
to the Court of the Subordinate Judge of 
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Alipore for execution and the larger de¬ 
cree is said to have been transferred to 
this Court. On the 10th November an 
application was made by the decree- 
holders in the Court of the Subordinate 
Judge for attachment of the moveable 
properties of the judgment-debtor and a 
writ was ordered to be issued. On the 
following day the judgment-debtor ap¬ 
plied for a stay of execution for three 
days, and orders were reserved till the 
next day. On the 12th November the 
judgment-debtor asked for time to put in 
an objection to the execution ; and time 
was allowed until the 17th November. 

On the 17th November the judg¬ 
ment-debtor made a further application 
for time to enable him to raise a loan, and 
the learned Subordinate Judge being of 
opinion that the decree-holders had no 
real ground for apprehension ; and that 
khe credit of the judgment-debtor would 
suffer, if attachment were resorted to, 
granted ten days’ further time to enable 
him to complete certain negotiations 
which bad been entered into with the 
Imperial Bank. 

On the 27th November there was a 
further application for time by the judg¬ 
ment-debtor on the ground that-the nego¬ 
tiations with the Bank had made further 
progress, and he annexed with his peti¬ 
tion copies of the correspondence, and of 
a resolution of the Bank. The learned 
Subordinate Judge thereupon allowed a 
further postponement of execution un¬ 
til the 22nd December, 

It is these orders of the 17th and 27th 
November which form the subject-matter 
of the first Buie. Shortly stated, the 
point involved is whether the Subordi¬ 
nate Judge had jurisdiction to grant 
time, or whether he was bound to issue 
attachment as soon as the application 
was presented to the Court by the de¬ 
cree-holders. The learned counsel for the 
judgment-debtor argued that under O. 21, 
Br. 17, 24 and 26 of the Code of Civil 
Procedure the Subordinate Judge had 
jurisdiction to extend the time for satis¬ 
fying the decree. Sub-S. (4) of R.17, O. 21 
lays down that when an application for 
execution of a decree has been admitted 
the Court shall subject to the provi- 
flioQS hereinafter contained, order execu¬ 
tion of the decree.’* 

Rule 24 provides that 

whan the praliminary measares (if any) re- 
^nfrad hy the foregoing rules have been taken, 


the Court shall, unless it sees cause to the con¬ 
trary, issue its prooess for the execution of the 
decree. 

Rulo 26 relates to stay of execution 
and the portion, which has boon relied 
upon, reads as follows : 

The Court to which a decree has been sent 
for execution shall, upon sufBcieot cause being 
shown, stay the execution of such decree for a 
reasonable time, to enable the judgment-debtor 
to apply to the Court which passed the decree 
.for an order to stay the execu¬ 
tion. 

It is contended on the basis of the 
above rules that the Subordinate Judge 
had jurisdiction ; and that ha bad a dis¬ 
cretion to postpone attachment, if he 
considered that there were sufficient 
grounds for allowing time. It was fur¬ 
ther argued that the Subordinate Judge 
exercised his discretion, and that unless 
it can be shown that he exercised that 
discretion arbitrarily, and in such a man¬ 
ner as to cause irreparable loss or injury 
to the aggrieved party, this Court ought 
nob in the exercise of its rovisional juris¬ 
diction to interfere. 

It was next contended that, apart 
from these provisions of the Code con¬ 
ferring a discretion upon the Court in 
express terms, every Court has inherent 
jurisdiction to pass such orders as may 
be necessary for the ends of justice. The 
Court below, it was pointed out, had not 
refused to execute the decree, but had 
merely allowed time to the judg¬ 
ment-debtor to arrange for payment. The 
security, it was argued, is ample, and 
therefore there can be no question of 
irreparable injury or loss. 

So far as R. 26 of 0. 21 is concerned it 
seems to be plain that it can be of no 
avail to the judgment-debtor, inasmuch as 
the ground on which it was sought to stay 
execution is not the ground mentioned 
therein. There was 'apparently no sug¬ 
gestion of making any application to the 
Bombay High Court for stay of execu¬ 
tion. 

Adverting to R. 24 (1) the words “ un¬ 
less it sees cause to the contrary " have 
been relied upon, and they would appear 
at first sight to confer a discretion upon 
the executing Court to postpone execu¬ 
tion. It was held, however, in the case of 
Islian Chandra Roy v. Ashanullah Khan 
(ll), that these words are to be explained 
by reference to express provisions in the 
Code, e. g., Ss. 343 and 246 (correspond¬ 
ing to O. 21, R. 29, and O. 21, R. 18 
respectively in the present Code.) It was 
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held further that it is not open to a 
Court of execution to refuse to execute a 
decree against which no appeal has been 
preferred, and in respect of which^the 
time for appeal has expired. Upon 
general grounds this view seems to com¬ 
mend itself, since the function of an exe¬ 
cution Court is to execute the decree, and 
as a general rule a person, who has ob¬ 
tained a judgment, is entitled to obtain 
execution forthwith. Moreover it can 
hardly have been intended by the legis¬ 
lature that a Court exercising the limited 
functions of an executing Court should 
have discretion to postpone execution 
from time to time, the consequence of 
which might well be to frustrate the 
decree and perhaps bo render it infructu- 
ous. In the absence of any such power 
plainly conferred by the Code, and of any 
authority in favour of such power, we 
must in my judgment hold that the 
orders postponing execution were made 
without jurisdiction. At the same time 
I should like to make it clear that I am 
nob prepared to go so far as to hold that 
an executing Court has under no circum 
stances whatever any discretion bo allow 
time. There may be circumstances in 
which the Court would have discretion 
to grant reasonable time, e. g., in case of 
illness of the judgment-debtor, or again in 
the circumstances referred to in the spe* 
oific provisions of the Code alrea'dy men¬ 
tioned above. Bab that discretion would 
not extend bo repeatedly postponing exe¬ 
cution of the decree in such a way as bo 
prejudice the rights of the decree-holder, 
and where, as bore, such a course has 
been adopted, I think it must be held 
that the executing Court has failed to 
exercise a jurisdiction vested in it by law. 
In my opinion therefore this rule must 
be made absolute. 

In Rule No. 1223 the question involved 
is whether the precept issued by the 
Bombay High Court should nob be de¬ 
clared to have been issued without juris¬ 
diction. In this connexion allegations and 
couaber'allegations have been made as to 
vindictiveness on the part of the 'decree- 
holders, it being alleged on behalf of the 
judgment-debtor that the decree-holders 
has been acbua,ted by malice because he 
failed to obtain from the judgment-debt¬ 
or a large sum of money by way of com¬ 
mission for securing a renewal of the 
mortgages, while on behalf of the deeree- 
holders on the other hand it has been re¬ 


presented that, so far from betraying any 
vindictive spirit, he has treated the judg¬ 
ment-debtor with every possible consider¬ 
ation, and has repeatedly given him time 
to make payment. 

The question as to the notice which 
actuated the decree-holders is entirely 
irrelevant, and the matter must be de¬ 
cided with reference bo the legal rights 
of the parties, and not upon any such ex¬ 
traneous considerations. 

The general question as to the jurisdic¬ 
tion of an executing Court to go behind a 
decree was recently considered by a Full 
Bench of this Court in the case of Goto, 
Chand Haidar v. Profalla Kumar Ttoy 
(22). It has been urged on behalf of the 
judgment-debtor that that decision con¬ 
cludes the matter, and that the Court 
below nob only had jurisdiction, but that 
it was its bounden duty to refuse to act 
upon the precept, if it was of opinion 
that it had been issued without jurisdic¬ 
tion. The present case, however, would 
hardly appear to be covered by the Full 
Bench decision. What was held in that 
case was that, where it was apparent 
that the Court which made the decree 
had no jurisdiction, whether pecuniary 
or territorial, to make it, the executing 
Court is entitled to refuse bo execute it 
on the ground that it was made without 
jurisdiction. No such question arises 
here, and it cannot be said that the pre¬ 
cept on the face of it is bad. No question 
of pecuniary or territorial jurisdiction is 
involved. The allegation here is that 
the Bombay High Court had no jurisdic¬ 
tion to issue the precept by reason of the 
fact that it had already transferred the 
decree to this Court for execution, and 
therefore had no longer any seisin of the 
case. That is a question of law not alto¬ 
gether free from difficulty, the decision 
of which must depend upon the interpre¬ 
tation of S. 46 and other sections and 
rules of the Code of Civil Procedure, and 
it seems to me that the execution Court 
is nob the proper Court to consider such 
matters. The function of an executing 
Court is to execute, and nob to decide in¬ 
tricate questions of law, such power as it 
has to decide being limited to questions 
arising out of the decree itself. When a 
decree has been transferred, or precept 
issued, the existence of a decree, or pre¬ 
cept susceptible, and capable of execution 
i s assumed, and it seems to me that it_^ 
(22) A.I,R. 1925 Oal. 907=63 Cal. 166 {F.B.). 
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the duty of fche executing Courfc to pro- 
oeed upon that assumption. Ha^an All 
V. Guari Ali Mir (23). The proper place 
to raise the question of jurisdiction is in 
the Court which passed the decree, or 
precept, and to allow such a question, as 
is involved here, to be raised in the exe* 
outing Court would in my opinion be to 
adopt a most dangerous principle fraught 
with possibly mischievous consequences. 
IE the Court had no jurisdiction to issue 
the precept, the ordinary course would 
be to assail the order by way of review 
or appeal. I venture to think that it 
can never have been intended that such a 
matter should ba raised and decided in 
the executing Court, the result of which 
would be that the executing Court would 
be virtually sitting in appeal over the 
Court which issued the precept. 

Adverting to S. 46 of the Code of Civil 
Procedure the material portion of that 
section lays down that the Court which 
passed the decree may, whenever it 
thinks 6t, issue a precept. It has been 
urged on behalf of the judgment-debtor 
that the Bombay High Court, having 
transferred the decree to this Court, had 
no longer any seisin of the case or juris¬ 
diction to issue the precept. It Is well 
settled, and this has not been disputed, 
that the Court which passes a decree can 
issue executing writs simultaneously to 
more Courts than one. If that is so, there 
does not seem to be any reason why a 
Court having already transferred a decree 
for execution, should not issue a precept, 
which is but another and a special form 
of execution to another Court. It is no 
doubt true that what the section appears 
to contemplate is the issue of the precept 
in the first instance, i.e., before the decree 
is transferred, the object of the procedure 
apparently being preventive, and not to 
bring the properties to sale, but to enable 
the decree-holder to obtain an interim 
attachment where there is ground to 
apprehend that he may otherwise be de¬ 
prived of the fruits of his decree. But, if 
the jurisdiction to issue the precept 
exists, the position cannot be altered in 
any way by reason of the fact that the 
precept was nob issued until after the 
decree had been transferred, It is con¬ 
ceivable that circumstances might arise 
after the decree had been transferred 
which might render the issue of a pre* 
oepfc necessary. It is clear from the 


language of the section that the Court 
which passed the decree can alone issue 
the precept, and that the Courfc fco which 
fehe decree has been transferred, would 
nofc have jurisdiction fco do so. The re¬ 
sult therefore would be that in the event 
of such cireumsfcauoes arising after trans¬ 
fer of the decree, if the Court which 
passed the decree ceased to have any 
jurisdiction, the pi’ovision as fco procedure 
by precept would bo rendered nugatory 
and the decree-holder would be without 
remedy. I do not think that that can 
possibly have been the intention. The 
section itself says in plain terms that the 
Gjurb which passed the decree can 

whenever it thinks fib issue a precept,” 
and I do not think that it can be held bo 
lose that jurisdiction by reason of the 
fact that it has previously transferred the 
decree to another Court for execution. 
There is authority for the view that when 
the Court which has made a decree has 
transferred it for execution to another 
Court, it docs not completely lose all 
jurisdiction in respect of execution there¬ 
of : see Baijnath Goenka, v. F. H. Hollo’ 
(21). Id the case in question this 
was illustrated by reference fco Ss. 232 
and 295 of the former Code of Civil Pro¬ 
cedure (corresponding to O. 21, E. 16 
and S. 73 respectively of the present 
Code). Reference may also be made in 
this connexion to 0.2l, R. 26 of the Code, 
which supports the same conclusion. 

In my judgment we must hold that the 
Subordinate Judge had no jurisdiction fco 
question fehe validity of the precept upon 
the ground which has been urged here, 
and I would hold further that, if he had 
jurisdiction, the Bombay High Court had 
in fact jurisdiction fco issue the precept. 

I am also of opinion that upon the appli¬ 
cation for attachment being presented fco 
the Subordinate Judge he was bound 
under S. 46 fco proceei with the attach¬ 
ment. The language of sub-S. (2) of 
S. 46 is clear and unambiguous, and says 
that “ the Court, fco which a precept is 
sent, shall proceed to attach the pro¬ 
perty.” 

In my judgment therefore this rule 
must be discharged. 

The result is that 1 agree with the 
conclusions at which my learned bro¬ 
ther has arrived, and with t9e orders 
which be has made in disposing of these 
rules. 


(US) [4903] 31 Gal. 179. 


D.D. 


Order accordingly. 
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Mukerji and Graham, JJ. 

Chainnan, Municipzl Corporation of 
Faridpore —Defendant—Appellant. 

V. 

Goar Gop%l —Plaintiff—Respondent. 

Appeals Nos. 18L and 182 of 1925, 
Decided on 9bh December 1926, from 
the appellate decrees of the Ist Sub-J., 
Faridpore, D/- 25fch September 1924. 

(a) Bengal Municipal .4cMl834), S. 6 (3)— 
Expression "surrounded by one set of boun¬ 
daries" illustrated. 

There were two plots of land belonging to 
plaintiff with a building on each of them. One 
of these buildings was divided into three com¬ 
partments and the other into two, and these five 
compartments were in the occupation of five 
different tenants. On the north as well as on the 
south of the buildings there were two plots of 
land which formed open spaces which were not 
divided and they were common to all the com* 
partmsnts in the buildings. 

Held : that lb cannot be said that tbs 
premises are surrounded by one set of boundaries 
within 8. 6 (3). [P. 592, C. 1 , 2 ; P. 593, C. 13 

(&) Bengal Municipal Act (18843, S. 363— 
Claim for damages for wrongful act of Muni¬ 
cipal Officers—S, 363 applies. 

Section 363 is applicable only to those oases 
where the plaintiS claims damages or com¬ 
pensation for some wrongful act committed by 
the Commissioners or their- officers in the 
exercise or honestly supposed exercise of their 
statutory powers ; 6 Gal, 3 ; 3 C. L. J. 376 ; 3 
C. L. J. 36q and 12 C. L. J. 410, Foil. 

[P. 592, C. 2] 

(c) Bengal Municipal Ac^(l694), S . 6 (3)— 
Occupation is the basis* 

A bolding means land held by an occupier 
under one title and one set of boundaries, that 
is to say, it is on the basis of occupation and 
not on the basis of ownership the question as 
to whether certain premises form the holding or 
not is to be determined ; 12 C. L. J. 410, Bef. 

[P. 593, C. 1] 

Bhupendra Kumar Miller and 
Dharmadas Set —for Appellant. 

Hiralal Ohakraburlty —for Eospon- 

dent. 

Mukerji, J.— The Chairman of the 
Municipal Corporation of Faridpore who 
was the defendant in the suits out of 
which these appeals have arisen and 
who was unsuccessful in the Courts 
below has preferred these appeals. The 
facts relating to the suits may briefly be 
stated as follows : 

There were two plots of land with a 
building on each of them. One of these 
buildings was divided into three com¬ 
partments and the other into two, and 


these five compartments are, it is alleged, 
now in the occupation of five different 
tenants. In September 1922 the Munici¬ 
pality assessed taxes on these lands and 
buildings on the footing that they 
consisted of five different and separate 
holdings. This position was resisted on 
behalf of the plaintiff and be then 
instituted the two snits which have 
given rise to these appeals. In both 
these suits the prayers of the plaintiff 
substantially were to the effect that the 
assessments made after splitting up the 
two holdings into five were ultra vires, 
that the extra taxes realized on the basis 
of such assessment should be refunded 
and there was also further prayer 
amongst others, to the effect that 
damages and compensation might be 
awarded to the plaintiff for the wrong* 
ful act on the part of the defendants in 
making the assessments as aforesaid. It 
may be mentioned here that this last 
prayer does not seem to have been 
pressed in the suit and at any rate no 
relief on the basis thereof has been given 
to the plaintiff. 

Two contentions have been urged be¬ 
fore us in support of this appeal. The 
first one relates to the question of 
limitation. It has been urged that the 
suit is barred by reason of the provisions 
of S. 363 of the Bengal Municipal Act. 
That section has been construed in a 
series of decisions of this Court as being 
applicable only to those cases where 
the plaintiff claims damages or compen¬ 
sation for some wrongful act committed 
by the Commissioners or their officers, 
in the exercise, or honestly supposed 
exercise, of their statutory powers: see 
Chunder Sikhur Bhundopadhya v. Obkoy 
Churn Bagchi (L), Shudkangshu Bhusan 
Roy Chowdhury v. Bejoy Kali Roy 
Chowdhury (2), in re Bishunpada 
Chatterjee (3) and Shama Bihi v. Chair’ 
man of Baranagore Municipality (4). 
Leaving aside the last of the prayers 
mentioned above which, if pressed, would 
have brought the suit within the class 
of suits contemplated by S. 383 of the 
Act, the suit, in so far as it consisted of 
the rest of the prayers in the plaint, is 
not a suit which falls under the category 
or those that are contemplated by that 


( 1 ) 

( 2 ) 

(3) 

(4) 


1881 

1906 

1906 

1910 


6 Cal. 8 (F.B.). 

3 C. L. J. 376. 

S C* L* J, 36n. 

12 0. L. J. 410=6 I. 0, 675. 


1927 Rahamat Sheikh v. King-Emperor Calcutta 593 


secsfcion. I am accordingly of opinion 
that: tihe appallant’s drsb contention must 
fail. 

The next confcaution of the appellants 
is bo the effect that the Courts below 
have erred in law in holding that the 
premises bo which the suits relate 
formed two holdings and not ffve. In 
support of this contention reference has 
been made bo the deffnition of “holding” 
given in S. 6, Sub-S. (3) of the Act and 
to the decision of this Court in the case 
of Shah Hamid Hussain v. Chairman of 
Patna Municipality (5). S. (6h Sub-S. (3). 
leaving aside the proviso to which we 
need not pay any attention for the pur¬ 
poses of the present case, says that 

“holding” means “land held under one title or 
agreement and surrounded b 7 one set of 
boundaries." 

The decision to which reference has 
been made above lays down that a “hold¬ 
ing” means “land held by an occupier 
under one title and one set of boundaries, 
that is to say, it is on the basis of 
occupation and not on the basis of 
ownership the question as to whether 
certain premises form the holding or nob 
is to be determined. It may be conceded 
that inasmuch as there are ffve tenants 
in the five different compartments the 
requirements of the first part of the 
definition of holding, as given above, is 
satisfied bat then the question arises as 
to whether it can be said that the 
premises in question are surrounded by 
one set of boundaries So far as this 
matter is concerned the findings of tho 
Courts below are to the effect that on 
the north as well as on the south of the 
buildings there are two plots of land 
which formed open spaces which have 
not been divided and that they are 
.common to all the compartments in the 
buildings. If this finding be treated as 
a correct one, and there is no reason to 
suppose that it is not correct, then it 
is clear that it cannot be said that the 
premises are surrounded by one set of 
boundaries. The Courts below, therefore, 
in my opinion, were right in the view 
that they took and this contention of tho 
Appellants also fails. 

These appeals accordingly must be dis* 
znissed with costs. 

Graham, J. —I agree. There is no 
reason to doubt that the action of the 

(5) [1912J 17 O. W. N. 812=:15 I. 0. 648=17 
0. L. J. 81. 
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Municipality was perfectly bona fide ; 
bub the question is whether it is legally 
entitled to treat the holdings as five 
separate holdings and to assess them on 
that basis. Having regard to the words 
“surrounded by one set of boundaries” 
in the definition of holding in S. (6), Sub- 
S. (3) of the Bengal Municipal Act, I do 
Dottbink that there can be any doubt 
that the Municipality is not entitled to 
adopt that course. 

I agree, therefore, with my learned 
brother that the appeals must be dis¬ 
missed. 

Appeals dismissed. 
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SUHRAWARDY AND CAJIJIIADE, JJ. 

Rahamat Sheikh and another —Appel¬ 
lants. 


v. 

King'Emperor —Opposite Party. 

Criminal Appeal No. 722 of 1926, 
Decided on 16th March 1927, from an 
order of the Asst. S. J., Pabna, D/- 7th 
September 1926. 

Criminal P. C., S, 27G— Chooiiny of 

jurors. 

Where of the juorors that were summoned to 
act, only five were present on the day on which 
the case against the accuSfed was taken op and 
they were chosen as jurors. 

Held : that the procecdure was not illegal ■ 
A. 1. R. 1927 Cal. 242, Diss. from ; 8 Cal. 739 
DUt. \ A. I. R. 1925 Cal. 798, Foil. [P 696, C 2] 

(6) Criminal P. C., 5s. 326 and 276—Prot-f- 
sfoHS are imperative. 

The provisions of Ss. 326 and 27G, Criminal 
P. C.. are imperative and their violation will 
render the constitution of the Court illegal. It 
is not a question of jurisdiction, but more a 
question relating to the constitution or even the 
very existence of a valid ferum ; much less is 
it an irregularity curable by S. 537, Criminal 
P.C., or with the consent of parties. [P 595, C 1] 

(c) Criminal P, C., S. 276— Choosing is to be 
done when more than necessary number are 
present. 

The provision of choosing jurors by lot is 
applicable only when the persons summoned to 
act as jurors are present in such number as to 
make it possible to choose them by lot and when 
such number is not present tha Judge is to take 
the help of persons present in Court to form 
the jury. [P 596, O 1 ] 

(d) Criminal P. C.. S. 276 “Deficiency'* 
means “deficiency in the number required.'* 

The word “deficiency" and "number of 
jurors required" in the second proviso tj 
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S. 27G mean deficiency in the number of jurors 
required to make up the jury and not to make 
up A sufficient number for the purpose of selec¬ 
tion by lot. [P 596, 0 2] 

Jaknnabi Ckaraii Das Gupta —for 
Appellants. 

Heramba Gh. Guha —for the Crown. 

Suhrawardy, J.—This is an appeal 
by seven persons all of whom have been 
convicted under S. 147. Indian Penal 
Code, and sentenced to two years’ and 
one year’s rigorous imprisonment and 
four of them (Appellants Nos. 1 to 4) 
have also been convicted under S. 325, 
Indian Penal Code and sentenced to four 
and five years’ rigorous imprisonment 
and a fine of Rs. 200 each, io default one 
and a half years’ rigorous imprisonment 
the sentences of imprisonment to run 
concurrently. They were unanimously 
found guilty by a jury of five and con¬ 
victed as above. The real ground upon 
which this appeal is based is with regard 
to the irregularity complained of by the 
accused as to the empanelling of the 
jury. It appears from a reference^ to 
the order-sheet of the Assistant Sessions 
Judge that of the jurors that were sum¬ 
moned to act only five were present on 
the day on which the case against the 
accused was taken up. The learned 
Judge thereupon passed the following 

order : _ ^ c . 

Among the jurors summoaed five jurors are 

only present and they are chosen jurors neither 
party having got aay-jbjacbioQ. 

It has bsen represented by the Crown 
that the five jurors who acted io the 
present case were selected to act with 
the consent of both parties. It seams so, 
but it does not materially affect the 
question that has baen raised which is 
one of illegality in the trial. The ground 
stressed is that jurors were not selected 
according to the procedure laid down in 
the Criminal P. C., and therefore the 
Court was not rightly constituted and 
hence the trial must be held to he no 
trial under the law. It is argued that 
under S. 276, Criminal P. 0., the jurors 
must be chosen by lot and the Judge had 
no authority to ask the five persons pres¬ 
ent to act as jurors without choosing 
them by lot; and in support of this 
contention reference has been made to 
the recently decided case of Bholanath 
Hazra v. Emperor (1) of which the facts 
are similar. In that case what happened 
was that 12 jurors were summoned to 

(1) A. I. R. 1927 Oal. 242. 


attend but only five appeared and those 
were empanelled as jurors. The learned 
Judges (Ghotzoer-and Duval, JJ.) who 
decided that case held that the procedure 
followed was in contravention of S. 276 
and therefore the trial was illegal. I 
regret very much to say that I cannot 
bring myself to accept the decision as 
correct on the materials on which it is 
based. I respectfully submit that the 
learned Judges who decided that case 
did not give a correct interpretation to 
the previous decisions of this Court which 
lay down a contrary rule. 

In Empress v. Jkubboo (2), the Sessions 
Judge himself selected the jurors instead 
of choosing them by lob; but as no objec¬ 
tion was taken by the appellant in that 
case at the trial Field, J., thought that 
the objection was not one which ought 
to be entertained for the purpose of 
interfering with the verdict in view of 
the provisions of S. 283 of the Code of 
Criminal Procedure (Act 10 of 1872) 
corresponding to S. 537 of the present 
Code. This case was considered in Bro* 
jendra Lai Sirkar v. King-Emperor (3). 
There what happened was that for some 
reason or other on the date fixed for the 
trial of the case only three jurors were 
in attendance. Thereupon nine other 
persons were summoned from among the 
residents of the town and eight of them 
appeared. Two of them were found to 
have no relationship with the accused 
persons and were asked by the Judge to 
act as jurors. On these facts Stevens, J., 
was of opinion that the trial was con¬ 
trary to law and so invalid. 

In the first place, according to the 
learned Judge, the procedure laid down 
by S. 326, Criminal P. G., was not fol¬ 
lowed in not subsequently summoning 

the jurors out of the jury list but from 
the residents of the town, on the day 
fixed for the trial. It appears that the 
persons summoned were specially selected 
and were not summoned after being 
chosen as the law requires by lot from 
the list of persons liable to serve on the 
jury. The next irregularity which ap¬ 
peared to the learned Judge on the face 
of the proceedings was that instead of 
proceeding to choose by lot from among 
the jurors who were present including 
the jurors formerly summoned, the 
Sessions Judge seemed to have at once 

~T2) 1882] 8 Gal. 739=19 W. R. 233. 

(3) [1902] 7 0. W. N. 188. 
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exempted most of those persons merely 
on their own representation and chosen 
only two bub not by lot. The learned 
Judge rightly observed that the pro¬ 
cedure laid down by the legislature for 
summoning the jurors by lob and again 
when they appeared before the Court for 
selecting them by lot was to secure 
impartiality in the trial by avoiding a 
packed jury ; and there can be no ques¬ 
tion that when it is possible to follow 
this procedure it must be followed and a 
violation of the rule will render the 
constitution of the Court illegal. With 
reference to the decision of Mr. Justice 
Field in the case of The Empress v. 
Jkubboo Matoii (2), Stevens, J., said that 
it was unnecessary to say more with 
reference to that case than that it could 
apparently be distinguished from the 
case then before him, as it did not appear 
from the report of that case that objec¬ 
tions were taken at the time to the 
selection of the jurors as was done in the 
case before him. I am prepared to go 
further and bold that the provisions of 
jSs. 326 and 276, Criminal P. C., are im- 
iperative and their violation will render 
jthe constitution of the Court illegal. It 
is not a question of jurisdiction but more 
a question relating to the constitution or 
even the very existence of a valid forum; 
'much less is it an irregularity curable by 
S. 537, Criminal P. C., or with the con¬ 
sent of parties. 

The above case upon which the learned 
Judges who decided the case of Bhola- 
nath Hnzra v. Emperor (1) have relied, 
lias neither on its facts nor on the law 
laid down there, Any bearing on the ques¬ 
tion before them. The view taken in 
that case seems to be that when three of 
the jurors out erf the number summoned 
were present the Sessions Judge should 
liave acted under the provisions of S. 276, 
Cl. (2), Criminal F. C., or postponed the 
trial and summoned more jurors out of 
the persons entitled to serve on the jury, 
and further he was wrong, when he bad 
11 persons before him, not to choose 
iurors by lot but to ask two of the parsons 
Teoently summoned by him to act as 
jurors. We oannot say what the learned 
Judges in that case would have said if 
the Sessions Judge had asked two persons 
.present in the precincts of the Court to 
<K>inplete the number of jurors required. 
1 am nob called upon to defend the 
irregularity pointed out in that case but 


I am decidedly of opinion that the ratio 
of that case has no application to the 
facts of the present case or the case of 
Bholanath Hazra v. Emperor (1). The 
learned Judges also relied upon the deci¬ 
sion in the case of Emperor v. Bradshaw 
(4). There the accused being a Euro¬ 
pean ben jurors were summoned to attend 
on the date of trial hub only three of 
them appeared and tho^e three were 
empanelled without being selected by 
lot. Thera were therefore only three 
jurors with whose help the case was 
beard by the Sessions Judge. According 
to the rules, referred to in the judgment 
of the High Court, the number of jurors 
should have been five and the learned 
Judge, in deciding that case further held 
that the jury should have been selected 
by lot. The facts of that case too do not 
help us in coming to a right decision on 
the question raised in the present case 
excepting the observation made therein 
that the jury should be selected by lot 
according to the provisions of the Cri¬ 
minal P C. 

The case of The Government of Bengal 
v. Miichu Khan (5) was dismissed by the 
learned Judges who decided the case of 
Bholanath Bazra v. Emperor (l), with 
the remark that that case did not lay 
down any different proposition of law. 
With all respect I think that the ratio 
decidendi of that case was not correctly 
appreciated and the view taken in the 
case of Bholanath Hazra v. Emperor (l) 
is in direct conflict with the view of 
law taken in Muchu Khans case (5). 
In the latter case the facts were 
that on the date fixed for the trial out 
of 14 special jurors summoned 3 only 
appeared. The Sessions Judge thereupon 
called four gentlemen who l^appened to 
be in the precincts of the Court to serve 
as jurors and make up the required 
number of seven. They were nob chosen 
by lob and were not all on the jury list. 
The learned Judges (Nowbould and 
Mukerji, JJ.) held that the procedure 
adopted was nob illegal in view of the 
provisions of 01. (2) of S. 276, Criminal 
P. C. I agree with the interpretation 
put by the learned Judges upon S. 276 
with all its provisos read together. 
S. 276 requires that the jurors shall be 
chosen by lot from the persons suna 

(4) C19111 33 Ail. 3d5=9 iT C. 278=8 A, L. i 
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(5) A. I. R. 1925 Cal. 798. 
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moned to act as such. The second pro¬ 
viso to that section clearly indicates that 
in case of a deficiency of persons sum¬ 
moned the procedure laid down in the 
first part of the clause need not be fol¬ 
lowed and the number of jurors required 
may be chosen from such persons as may 
be present. In other words, the provi¬ 
sion of choosing jurors by lot is appli¬ 
cable only when the persons summoned 
to act as jurors are present in such num¬ 
ber as to make it possible to choose them 
by lot, and when such number is not 
present the Judge is to take the help of 
persons present in Court to form the jury. 
The learned Judges who decided the 
case of Bholanatk Hazra v. E7nperor (i) 
were of opinion that if enough jurors 
were not present to permit their being 
chosen by lot, the proper course for the 
Sessions Judge to follow was to make 
good the deficiency by calliug some per¬ 
sons who were present (presumably ac¬ 
cording to second proviso to S. 276), 
then adding them to the five , summoned 
jurors to choose from the whole body the 
necessary five by lot to act as the jury 
in the case. This of course presupposes 
that the number to be requisitioned out 
oif the persons present in Court must be 
more than the number required to form 
the jury and enough to make up the de¬ 
ficiency in the number required for the 
purpose of drawing lot. If this pro¬ 
cedure were followed I venture to think 
that it would have been as much against 
the provisions of S. 276 Criminal P. 0., 
as the procedure adopted by the Sessions 
Judge in that case and condemned by 
Chotzner, J. That section provides that 
jurors shall be chosen by lot only from the 
persons summoned to act as jurors and not 
out of a body consisting of some persons 
summoned and some called by the Judge 
under the second proviso to that section. 
There is also no provision in law that the 
Sessions Judge may choose more persons 
present than the number required to 
complete the jury. 

Then again a reference to S. 279, Cri¬ 
minal P.C. upon which the learned Judge 
in Muchu Khan's case (5) relied, ought, 
in my opinion, to set the matter at rest. 
That section says that when objection is 
taken to a juror by a party the place of 
such juror shall be supplied by any other 
juror attending in obedience to a sum¬ 
mons, or if there is no such other juror 
present, then by any other person present 


in Court whose name is on the list of 
jurors, or whom the Court considers to* 
be a proper person to serve on the jury. 
It is idle to say that in the circumstances^ 
mentioned in that section, any claim to 
choose the juror by lot can be made. 

Suppose instead of five there were four 
jurors present on the date of the trial. 
The Judge undoubtedly had the power 
under the second proviso to S. 276 to 
choose only one person who may be pres¬ 
ent to complete the required number. 
In that case according to the interpreta¬ 
tion I have ventured to put upon S. 276 
there will be no choosing of jurors by 
lot; for it is not specifically provided 
that in such a case the number to be 
chosen by the Judge must be more than 
the number required and the jurors 
chosen by lot out of the total number. 
There is no reason why the drawing of 
lots should be insisted upon-when the re¬ 
quired number is present. 

The question therefore that falls for 
consideration is as to the meaning to be 
attached to the words "deficiency” and 
“number of jurors required" in the 
second proviso to S. 276. I take them 
to mean deficiency in the number of 
jurors required to make up the jury and 
not to make up a sufficient number for 
the purpose of selection by lot. 

The result of all these considerations is 
that in my opinion the procedure that 
has be'en followed by the Seisions Judge 
in this case is not illegal or contrary to 
law and therefore the trial was not 
vitiated. I am further of opinion that, 
the case of Bholanath Hazra v. Emperor 
(L) has not been correctly decided. It- 
would have been my duty to refer this 
matter to a Full Bench, but in tho 
special circumstances of this case 1 do 
not think I am called upon to do so. 
The learned Judges in Bholanath Hazra’9 
case (l) have, according to my opinion^ 
not given full effect to the decision in 
the case of Government of Bengal v, 
Muchu Khan (5). If they bad done so 
and appreciated the reasonings there it 
would have been proper for them, diff^er- 
ing from the view taken in that case, to 
have referred the point of law to a Full 
Bench. Of the two confiicting decisions, 
therefore, namely, in Bholanath Hazra's 
case (1) and Muchu Khan's case (5), I 
choose to follow the latter. In this view 
I hold that the trial was not vitiated. 
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oThe learned vakil who has appeared 
^or the appellants has not ai’gned any 
other ground which would require any 
serious consideration. He has urged that 
the conviction under S. 147. Indian Penal 
'Code, in the circumstances of the case 
as bad. The accused were charged under 
Ss. 14:7, 325/149 and 366/149 and some of 
them were charged with the substantive 
orTences under 366 and 325, Indian 
Penal Code. They have been acquitted 
by tb-o jury of the charge under Ss. 325/ 
3.49 and 366/149. They have also been 
■acquitted of the charges under S. 366. On 
these findings the learned vakil argues 
that the conviction under S. 147 ought 
not to stand. We do not think that there 
as any substance in the contention. The 
common object mentioned in the charge 
under S. 147 is to abduct the woman 
Omejau. That common object has been 
found by the jury to be the common 
■object of the unlawful assembly. They 
have further found that some of the 
accused individually caused grievous hurt 
to several persons. On that finding they 
have convicted some of the accused under 

S. 325, Indian Penal Code and acquitted 
all under Ss. 325/149. As I read the 
verdict of the jury I do nob find any 
illegality in it. This argument is appli* 
cable to the cases of three of the appel¬ 
lants. As regards the other four it is a 
tfnatber of no importance because the 
sentence under S. 147 is to run con* 
•currently with the sentence under S. 325. 
The appeal is accordingly dismissed. As 
regards the sentence we do nob thiuk it 
is severe. 

Cammiade, J.—I agree with what 
my learned brother has said with re¬ 
gard to the inbe rpretationot ihe previsions 
of S. 276, Oriminal P. 0. It is true that 
according to the terms of that section 
dhe jurors have to be chosen by lot from 
-amongst the persons summoned to act 
*9 such. It is, however, in my opinion, 
■with all respect to the learned Judges 
•who decided the case of Bholanath Hazra 

T. Emperor (1), only in cases where the 
•namber of jurors summoned exceeds the 
-number required to sit, that selection by 
lot becomes necessary. The object of 
4<he provisions of that section is to pre¬ 
vent the packing of jurors, and that 
obieot is safeguarded by the summoning 
■oi jurors whose names have been drawn 

lot in the first instance. Even after 
attendance of the jurors and even 


after their being chosen to sit, it is open 
to the accused or to the prosecution to 
object to their sitting, so that when no 
objection is made to the sitting of any 
particular juror, it must be taken that 
the object of S. 276 is fully carried out. 

The difficulty which arises in the case, 
as my learned brother has pointed out, 
is in connexion with the meaning of the 
words “deficiency" and‘‘ the number of 
jurors required"—words which appear in 
the second proviso to S. 276, Criminal P. 
0. In my opinion, there can be no diffi¬ 
culty as to the interpretation to be pub 
on those terms. The second proviso 
reads as follows : 

In case of a deficiency of persons summoned, 
the number of jurors required may, witti the 
leave of tbe Court, be chosen from such persons 
as may be present, 

The word “ chosen " does not mean 
chosen for the purpose of a lottery. The 
word “chosen’-’ will be found in the 
section its-vlf and it then has the meaning 
of chosen to sib : so if the word “chosen’’ 
occurs in this proviso, it can only denote 
that if there is deficiency in the number 
of person? required bo sib, one or more 
persons required bo fill the ‘deficiency 
may be selected. That this interpreta¬ 
tion wa? pub upon the second proviso 
seems to appear from the decision in the 
case of The Government of Bengal v. 
Mnchic Khan (5). It does not clearly 
appear from the report that the two 
vacant seats in the jury were filled from 
among the four pei'sons who were sub¬ 
sequently called by the Court. Bub the 
acceptance of that meaning seems to be 
implied, l»ecause the words we find used 

in the judgment are as follows: 

Section 270, Criminal P. 0. provides that in 
case of a deficiency of persons summoned the 
Eu nb^r of jurors required may, with the leave 
of the Court, be chosen from such other persors 
as may be r resent. 

So that the section, as I understand it, 
means that if the number* of the persons 
who had been summoned and who were 
in attendance fell short of the required 
number, the vacant places may be filled 
from among the persons who may be 
present in Court or subsequently called 
by the Court. In these circumstances I 
entirely agree with my learned brother 
that the appeal should be dismissed. 

d.d. Appeal dismissed. 
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Ma'oazzdm Ali Kha'i and others^ 
Appellants. 

V. 

Shebash Chandra Pakrashi and another 
—Respondents. 

Civil Appeal No. 23 of 1926, Decided 
on 12th April 1927, against the Original 
Order of the Dist. J., Pabna and Bogra, 
D/- 22nd December 1925, 

(a) Bengal, Norlh'Wesiern Provinces and 
Assam Civil Courts Act, S. 10—District Judge 
ab’ient from place of his office—He has no Jurist 
diction to hear appeals—Another Judge acting 
fo' him should hear them. 

Where the District Judge leaves the place 
^vhere his Court is held, the oaly person who 
has any right to deal with an appeal lying to 
the DLstricb Judge would be the Bubordioate 
Judge who is then discharging the office of the 
District Judge. Assumption of jurisdiction by 
the District Judge in respect of such an appeal 
Would bs wholly irregular. There is no inten¬ 
tion on the part of the legislature to have a 
duplication of characters or to give people a 
choice to vo before one officer or another. 

[P 599 C 2, P 600 C Ij 
(6) CMl P. C., O. 3% R. 2 (3) —Abettors of con¬ 
tent vt of Court cannot c/e punished. 

Clause (3), R. (2) is not intended to give the 
Court power to visit for contempt of Court 
people against whom no order is m.ide or terms 
imposed aud therefore abettors of contempt of 
Court cannot be punished. [P GOO C 2] 

(c) Civil P. C., 0. 39, R. 2 (3)— Attachment. 
Attachment of property is not a suitable form 
of remedy except where a person is ordered to do 
something and he does not do it. [p 600 G 2] 

Pugh and Nazim Alt —for Appellants. 
Girija P. Sanyal and Bansori Lai 
Sirkar and Jitendra Mohan Banerji — 
for Respondents. 

Rankin, C, J. —This is a somewhat 
unusual case and in certain aspects it is 
regrettable. 

It appears that there was an election, 
the date of which is not given in the 
paper-book, for the Serajgunj Local 
Board. One of the thanas that sent re¬ 
presentatives to that Local Board is 
called the Ohauhali Thana, and it 
appears that a certain Babu Shebash 
Chandra Pakrashi was declared elected 
to the Local Board for that thana. 
There was then a suit for setting aside 
that election and on the 9th May 1925, 
by the judgment of the Munsif that 
election was declared invalid and Shebash 
Ohandra Pakrashi was restrained from 
acting as a member. There was a meet¬ 


ing of the Local Board on the 3rd July 
1925, apparently for the purpose of 
electing a Chairman and Vice-Chairman, 
and for electing nine persons to represent 
the Local Board on the District Board. 

It was at one time alleged that, apart 
from the circumstance that there was no 
representative from the Cbaubali Thana, 
other illegalities affected what was done 
in that meeting. The meeting having 
.been held on the 3rd July 1925, we find 
that on the 13th November 1925 Shebash 
Chandra Pakrashi and another gentle¬ 
man who bad been elected to the Local 
Board of Serajgunj instituted a suit and 
presented a petition asking that a tem¬ 
porary injunction should be granted 
against the defendants being the persons 
elected to represent the Local Board on 
the District Board, restraining them 
from attending at a meeting of the 
District Board which had been announced 
for the 26th November, that is to say, 
13 days after the suit and four months 
after the illegalities complained of. 
When this meeting had been first 
announced I do not know. The Munsif 
dealt with the application for iojunitioo 
and we are informed that he dealt with it 
not as an ex-parte application, but in the 
presence of both parties and he refused 
the application. This bad happened on 
the I6th November 1925. Thereupon 
on the 24th November proceedings took 
place which to my mind are astonishing 
in more ways than one. 

It appears that the District Judge was 
at the time sitting at Bogra—a place 
where he has to take sessions and not a 
place at which civil business is done by 
the District Judge at all. An appli" 
cation was made to him on the 24tb 
November being the presentation of an 
appeal against the order of the Munsif 
and being a petition asking for a tem¬ 
porary injunction to restrain the persons 
whom I have mentioned from attending 
this meeting on the 26th November, that 
is, in two days’ time. The learned 
District Judge who in the ordinary way 
would have had nothing to do with such 
an application—it being part of the 
legitimate business of the senior Sub** 
ordinate Judge in charge of the office of 
the District Judge at Pa.bna—made a» 
order to issue notices upon the respon¬ 
dents to show cause on the 30th Novem¬ 
ber. In the meantime, the respondents 
are directed not to join in the said 
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meebiog ”—in ofcher words (as the only 
question before the Munaif was whether 
those persons should be restrained from 
taking part in the meeting of the 26th 
November) the District Judge reversed 
the decision of the Mansif for all pur¬ 
poses and granted the very relief which 
the Munsif had refused—and ail this in 
the absence of the respondents. 

The paper-book in this appeal does 
nob contain the petition on which this 
District Judge acted in this manner, but 
the document is on the r63ord. It is a 
somewhat lengthy Bengali document 
and we have done our best to discover 
what representation was therein made 
as to the irreparable injury that would 
be sustained by the appellants if those 
nine persons were permitted to attend 
this meeting. It appears that this docu¬ 
ment contains all sorts of grievances but 
it is entirely lacking in any statemerit 
which purports in any sensible way to 
show that there would beany rexl injury 
at all. It is stated that if the meeting 
of the Local Board held on the 3rd of 
July 1925 had been properly conducted, 
one of the plaintiffs would have been 
elected to the District Board and that 
the Ohauhali Thana was not represented 
at the meeting of the 3rd July of the 
Local Board. One would have thought 
that no Judge would think of interfering 
with the proceedings of a local authority 
on such materials. The petition is 
demurrable and discloses no reason for a 
summary interference with the proceed¬ 
ings of the local authority. 

Now, there are two separate questions. 
The first question is wh3ther the learned 
District Judge had any jurisdiction to 
entertain this matter at all. The second 
question is whether the learned DLtrict 
Judge was acting oppressively and 
wrongly in making the order with which 
we are now concerned. There is a great 
difference between these two questions 
for the present purpose, Whether an 
order is right or wrong, if it is made with 
jurisdiction it is the duty of the parties 
to obey the order and the obedience that 
has to be given to orders of the Court 
cannot be dependent on people’s opinion 
M to their propriety. I procesd there¬ 
fore to deal with the first question of 
jurisdiction. 

In the Bengal, North-Western Pro- 
▼inoes and Assam Civil Courts Act (Act 
12 of 1837), S. 14 provides that it is for 


the Lo3al Government, by notification in 
the official gazette, to fix and alter the 
place or places at which any Civil Court 
under this Act is to be held. In this 
case the fixed place was Pabna. By S. 10 
it is provided that 

in the event of the death, resignation or 
removal of the District Judge, or of hia being 
incapacitated by illness or otherwise for the 
performance of his duties, or of his absence from 
the place at which bis Court is held, the 
Additional Judge, or if an Additional Judge is 
not present at that place, the senior Subordinate 
Judge present thereat shall, without relinquish¬ 
ing his ordinary duties, assume charge of the 
office of the District Judge and shall continue in 
charge thereof until the ofifice is resumed by the 
District Judge or assumed by an officer appointed 
thereto. 

Now, under that section absence from 
the place at which the Court is held is 
dealt with in the same way as resignation 
or removal or incapacity by illness and 
the duty of doing the work is cast 
imperatively upon the Subordinate Judge. 
We also know that the office is to be 
resumed by the District Judge according 
to the plain terms of the section. It was 
not disputed that in this case the assump¬ 
tion of jurisdiction by the District Judge 
was irregular—certainly it was highly 
irregular and particularly unwise. 

But it is contended that he was not 
without jurisdiction, because, the District 
Judge, although he was not at the place 
where his Court is held, must be taken 
to be still the District Judge and so the 
procedure adopted by him cannot be 
said to be more than an irregularity on 
his part. It is also argued that there 
may be at the same time two officers each 
of whom is discharging the office of the 
District Judge. In my opinion, however, 
the statute cannot be so construed. 
There is no intention on the part of the 
legislature to have a duplication of 
characters or to give people a choice to 
go before one officer or another. If, for 
example, one puts to oneself the question 
whether this District Judge at Bogra 
could have summoned parties in a con¬ 
tested case before him at Bogra and 
proceeded to exercise civil jurisdiction 
over them, then the answer must be that 
such proceedings would be wholly with¬ 
out jurisdiction. The parties would have 
been under no duty or obligation what¬ 
ever to attend the Court. In my judg¬ 
ment the learned District Judge having 
left Pabna and being absent from the 
place where his Court was held, the only 
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person who had any right to deal with 
jthe appeal was the Subordinate Judge 
'who was then discharging the office o£ 
■the District Judge. In my opinion there¬ 
fore this order of the District Judge is 
withoTib jurisdiction. I have already 
ipoinfced out that it was, in any possible 
.view, irregular. Nobody supposes that 
it was in any way usual that civil busi¬ 
ness of Pabna should be done at Bogra. 
The order made was also wrong on the 
merits. 

There is another point, however, which 
requires to be animadverted upon. It 
appears that there was a certain pleader 
who was a candidate for the Chairman¬ 
ship of the District Buard, and, the defen¬ 
dants in this case were apparently—most 
of them—his supporters. On evidence 
which does not appear to me to be very 
definite or very strong—the District 
Judge found that these people had been 
heard discussing the matter and that 
this pleader had been heal'd saying that 
the order was made without jurisdiction 
and that it would bo no oCFence if it was 
disobeyed. In that view the learned 
District Judge has not only punished for 
contempt of Court the persons who were 
guilty of a breach of his order of the 


tended to give the Court power to visit 
for contempt of Court people against 
whom no order is made or terms imposed. 
I have the greatest difficulty in seeing 
that anybody can be guilty of disobedi 
ence of an order except the person to 
whom the order is directed. 

There is a still further point about the 
order under appeal. That order directs 
the attachment of the properties of all 
the parties, and, as regards Respondents 
Nos. 1 and 3 bo 9 it directs that they be 
detained in civil prison for a fortnight 
as well. It is quite true that the terms 
in which R. 2 of 0. 39 is expressed are 
misleading and ill-advised in that they 
read as if the Court wore obliged to order 
an attachment of property and unless 
this is done, cannot order imprisonment. 
That may be the reason why the learned 
District Judge has made the orders in 
the way he has done. 

Attachment is a singularly unsuitable 
form of punishment in such a case as the 
case of the Khan Bahadur. If a person 
is ordered to do something and be does 
not do it, attachment of his property 
may be a very useful form of pressure to 
compel him to do his duty. But it seams 
to me that to order attachment of the 


24th November 1925, but he has directed 
the properties of this pleader to be 
attached as a person who was abettin‘» 
the other people in committing the com 
tempt of Court. 

There can be no doubt that according 
to the English cases there does exist in 
the High Court in England a power to 
commit for contempt persons who abet 
disobedience of an injunction. B it for 
the purposes of the mofussil Courts this 
jurisdiction has to be taken as it appears 
in O. 39 of the Code of Civil Procedure, 
In my judgment there is no reason to 
suppose that any such power was in¬ 
tended to be conferred by the terms of 
R. 2 of that order. It is quite true that 
the phrase used is “ the person guilty of 
such disobed’ence or breach. *' It is used 


properties of the Khan Bahadur was a 
somewhat ill-advised order in this case. 
This case presents several regrettable 
incidents. 

I hold that the learned District Judge 
on the 22ad December 1925 had no juris¬ 
diction to make the order which was 
made and that the parties therefore can¬ 
not be visitei with punishment for dis¬ 
obedience to it. 

In my judgment the order of the 
District Judge should be set aside and 
this appeal must be allowed with costs. 
The hearing-fee is assessed at ten gold 
mohurs. 

Majumdar, J.— I agree. 

G'B. Appszl alloioed. 


with reference to 01. (1) and 01, (2). 01. 2 
gives the Court the power of granting an 
injunction 


on such terms as to the duration of the injunc¬ 
tion, keeping an account, giving security or 
otherwise as the Court thinks fit. 


The person guilty of such disobedi¬ 
ence or breach ” includes a person guilty 
of a breach of any such terms. It seems . 
to me wrong to argue that 01. (3) is in- 
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RAHKIN, 0. J., AND 0. 0. Ghose, j. 
Surajtnull Askaran —Appellant. 

V. 

Ohandmull Moolchand and others — 
Respondents. 

Appeal No. 5 of 1926, Decided on 2nd 
February 1927, from the Original Judg¬ 
ment of Pago, J.. D/- 29fcb July 1925. 

Arbitration—Award appealed to Committee of 
Calcutta Baled Jute Association—Parlies not 
satisfied on question of fact—Committee not 
precluded by rules to take fresh evidence — 
Failure to take fre'^h evidence amounts to mis- 
conduci—Instead of referring back the matter to 
same Committee Court can set aside award and 
<Ieal with the matter itself. 

A dispute between the buyer and the seller of 
jute was referred to arbitration cf two arbitrators 
relating to its quality or condition. The arbi¬ 
trators disagreed and the matter was dealt with 
by an umpire. The umpire made his award 
and the aggrieved party appealed agaiust his 
award to the appeal Committee of the Calcutta 
Baled Jute Association. Before the Committee 
both parlies contended that the issue of fact 
upon which the award was baaed, w«s not cor¬ 
rectly decided, but the umpire refused to go into 
fresh evidence. Under the practice of the Com- 
mlteea its position was not like that of a Court 
of Appeal, i, e., they did not bind themselves by 
the materials before the umpire was examined on 
•question of fact, 

Held : that Committee’s refusal to take new 
evidence and aflord the pirtics an opportunity 
to be present at the hearing and adduce rebut¬ 
ting evidence constituted clear misconduct on 
their part and their award must be set aside. 

CP 602 C 2] 

Held further: that the contractual forum which 
the parties intended to erect for the purpose of 
eettling their disputes having failed to operate, 
the Court of law was entitled to deal with the 
matter on the award being set aside, as sending 
hack the matter to the same Committee would 
he unfair to the parties. [P 603 C 1] 

N; N. Sircar and B, C. Ghosh —for 
Appellant.' 

B. C. Muter and A. K. Bay —(or Res¬ 
pondents. 

Rankin, C. J ,— This is an appeal from 
4 judgment of my learned brother Mr. 
Justice Page who has set aside an award, 
made by the Committee of the Baled Jute 
Association upon an appeal, as the pro¬ 
ceeding is called, under the rules of that 
body. Putting the matter quite shortly, 
lb was a dispute between the buyers and 
sellers of jute. The buyers said that 
ftUhough the original time ended at the 
end of September and an extension bad 
been granted till the 15th of- October 
^920 there was a further extension till 
(be doth of October. The sellers denied 


that the extension bad been given and 
accordingly they refused the claim of 
the buyers that they were in default for 
not delivering at the end of October. 

"What happened was in effect this : 
There was first of all an abortive arbitra¬ 
tion before a Mr. Holzman and that was 
followed by proceedings which set it 
aside and there was another arbitration 
before two arbitrators, a Mr. Holzman 
and a Mr. Singleton. These arbitrators 
disagreed and the matter was dealt with 
by Mr. Connow as umpire. Mr. Connew, 
on the 20tb of May 1921, awarded dam¬ 
ages to the buyers, the firm of Chand- 
mull Moolchand, against the sellers, the 
firm of Surajmull Askaran. He ordered 
Messrs. Surajmull Askaran to pay Rupees 
6,000 by way of damages for their failure 
to deliver at the end of October. There 
can be no doubt that that was the view 
taken by him because, as a matter of fact, 
he stated in his award that the damages 
were the difference between tbe con¬ 
tract-rate and the market-rate on the 
30th of October 1920. Thereupon the 
sailers Messrs. Surajmull Askaran, who 
are now the apreliants before us, appealed 
to the Committee of the Baled Jute Asso¬ 
ciation and both sides took the view that 
the question to be decided was whether 
or not there had been an extension from 
the 15th of October to the 30th and 
what was the market-rate at the end of 
October. 

The appellants before the Oommitteo, 
if one may so call them, were Messrs. 
Surajmull Askaran. In their grounds of 
appeal they alleged that “ the letter of 
Messrs. Massey & Go. was written on the 
information of some Babu " who, as a 
matter of fact, did not put through the 
alleged extension. They went on to say : 

Under the circumstanoea the arbitrators can¬ 
not possibly decide tbe caae without taking oral 
evidence of the ‘ Babu ’ and of our representa¬ 
tive Ful Chand Serowgee who is supposed to 
have consented to an extension and which he 
emphatically denies that he consented to the 
alleged extension. 

We pray that the arbitrators should fix a 
time to enable us to give evLdeoca on our beh aU 
and no justice can be done to the merits of the 
case without allowing us to submit our evidence. 
Apart from the question of extension we have a 
very strong case on tbe question of the rate of 
the alleged damages as tbe figure claimed is 
absolutely fictitious and wholly ' exaggerated, 
We beg to reserve our submissions on this point 
viz., as to tbe amount of tbe grossly exaggerated 
claim which has no relation to prevailing 
market-rate. 
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We shall submit our evidence on being asked 
by the learued arbitrators to do so. 

That was the view of the sellers be- 
fofo the Committee. 

The view of the buyers who had suc¬ 
ceeded before Mr. Connew was this. 
They said : 

With reference to the alleged grounds of ap¬ 
peal submitted by Messrs, Surajmull Askaran 
We respectfully submit to call for the umpire’s 
fair doings of the matters referred to as he took 
evidence of Babu Ful Chand and others con¬ 
cerned of the market-rate. 

It will not be out of place to mention here 
that Babu Ful Chand of Messrs. Surijmull 
Askaran admitted the extension before Mr. 
Connew, the umpire, and he further admitted 
that the arrangement of the extension was 
previous to the unpleasantness between Babu 
Ful Chand and the Moolchand. Babu Moolchaud 
and Messrs, Massey & Co. must be called on the 
questiOD'of the arrangement. 

That was the case of the two parties. 

The rules which this Association has 
made to control appeals to the Committee 
do not anywhere state that the com¬ 
mittee shall be entitled to restrict them¬ 
selves to the materials which were be- 
fore the umpire or the arbitrators. They 
nowhere make a provision restricting 
the right of a party to insist that his evi¬ 
dence upon a question of fact relevant 
to the case shall be taken. It is not 
clear what the, Committee’s duties are 
from the rules themselves, but in cases 
where the quality or the condition of 
the jube is the subject-matter in dispute, 
it appears that tha Chairman can appoint 
at his discretion an expert to examine 
the jute and report to the Committee, so 
that in those cases, at all events, the 
Committee does not appear to act like a 
Court of Appeal or to bind itself prima 
facie bo the miterials to be taken before 
the tribunal whose order is under ques¬ 
tion. 

There is another piece of evidence 
which seems to show the same thing and 
I will refer to the letter, dated the 13th 
of June 1921, which the Secretary wrote 
to Mr. Connew. At the same time he 
was writing to the parties fixing the date 
of the hearing of this appeal; The 
Secretary wrote to Mr. Connew: 

The Committee will bear the appeal to-mor¬ 
row . . . They will be glad if you will 
kiodly attend to give evidence. 

It appears, therefore, that this Com¬ 
mittee, in hearing appeals, takes evidence, 
hut it is not at all clear because there 
was no proper record of the proceedings, 
so far as this Court knows, either before 


Mr, Connew or before the Committee. 
It looks as if there was some oral e-vi- 
dence taken before Mr. Connew, although 
it does not appear to have been reduced 
to writing, and it looks as if the Com¬ 
mittee, too, might have taken evidence 
from Mr. Connew himself. It has to be 
remembered that, according to the case 
of the plaintiffs, Mr. Connew was a per¬ 
son who could give evidence of an actual 
admission made on the part of the pres¬ 
ent appellants that they had consented 
to an extension. I am not, therefore, 
prepared to dispose of this case on the 
basis that this Committee treated them¬ 
selves as a Court of Appeal in the ordi¬ 
nary sense. I am not prepared to hold 
that the Committee’s functions were such 
as to entitle them to restrict themselves 
to the materials recorded before the 
umpire. I think they purported to deal 
with the case de novo and they were 
entirely unable to deal with the case 
de novo without taking evidence. Fur¬ 
ther, if they took evidence from Mr. Con¬ 
new as to whether an admission was 
made in his hearing or not and did not 
afford an opportunity to the parties 
to be present at the hearing or to give 
rebutting evidence if they desired, they 
were guilty of very clear misconduct. 
It seems to me, therefore, that on the 
question whether the Committee’s award 
reversing the decision of the umpire can 
stand, the learned Judge is right. 

It does not seem to me to be reason¬ 
able to say that the aggrieved person 
who has, without bis evidence being 
taken, had an award in his favour re¬ 
versed, is bound to go-on and show the 
exact reasons which motived the tribunal 
. to reverfe the previous award. If the 
proceedings taken by the Committee are 
nob such as thoy should have taken, then 
the duty of finding out exactly where 
the ultimate harm has been produced is 
nob upon the plaintiffs at all. We are 
not to support an award of that character 
by guessing as to whether or not the 
misconduct may have been in the end 
entirely innocuous. I have, therefore, 
no hesitation in refusing to accede to the 
argument that it is conceivable that tbie 
Committee may have held that there 
were no damages although there was an 
extension in point of fact. Indeed, on 
the facts of this case, as far as one can 
tell them, and in view of the agreement 
as to the amount of damages made betr 
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ween the parties in the end, there seems 
to be no reason at all for such an extra¬ 
vagant supposition as that no award was 
made because there was no damage- I 
think, therefore, that the learned Judge’s 
judgment should be supported. 

One more point was* pressed upon us 
by Mr. Sircar and that was this. He 
said : Assuming that the award of the 
Committee is bad, why should the effect 
of that be to leave the matter to be 
decided in a Court of law ? Is not the 
result really this : that Mr. Connew’s 
award is left standing subject to any 
right that Messrs. Surajmull Askran may 
have to appeal to the Ccmmittee and get 
it set aside? With regal'd to that matter 
it has to be observed that any such 
appeal has to go back to the same Com¬ 
mittee. -There is only one Committee 
here that discharges the duty of dealing 
with such appeals. The learned Jud^e 
has held quite properly that he does not 
want this matter sent back to that Com¬ 
mittee because be does not think it 
would be fair to the parties. That being 
so, it is quite clear that the contractual 
forum which the parties intended to 
erect for the purpose of settling their 
disputes has failed to operate and it 
would be entirely unreasonable to hold 
either party bound by the award of Mr. 
Oonnew, which was never intended to be 
absolutely final, because of the circum¬ 
stance that the further right of appeal 
has failed owing to the conduct of the 
Committee. I think the position is that 
the matter is at large and this Court of 
law is entitled to deal with it on the 
award being set aside. In my judgment, 
therefore, the question resolves itself 
into the question of how much damages 
the plaintiff shall have if he proved the 
extension to the satisfaction of the Court. 
The learned Judge's judgment has not 
been challenged before us as regards that 
part of the case, nor has Mr. Sircar for 
the appellants taken any point as to the 
case being incompetently brought by 
way of suit rather than by way of peti¬ 
tion under the Indian Arbitration Act. 

In these circumstances, I think the 
appeal fails and must be dismissed with 
costs. 

C. C. Ghose, J. —I agree. 

O.B. Appeal dismissed. 
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Duval and Mitter. JJ. 

Kshetra Lai Singha Roy —Plaintiff— 
Appellant. 

V. 

Prohlad Chandra Majiimdar and 
anothei —Defendants—Respondents. 

Appeals Nos. 1871 and 1872 of 1924, 
Decided on 9th December 1926, from the- 
appellate decrees of the Sub-J., Burd- 
wan, D/' 17th April 1924. 

Bengal Tenancy Act, S. 105~Froceedlngs- 
based on assumption that lands are rent paying. 
—Question of Uabilily to pay rent not decided — 
Question is not barred. 

Where proceedings under S. 105 are based on 
the assumption that the Jand coDceroed is rent? 
paying and owing to there being no appearance 
on behalf of the tenants the question whether 
the land is rent paying or lakheraj land could, 
not be agitated, the plea that lands are not 
rent paying lauds is not barred by the provisions 
of S. 105. [P 604, 0 2] 

Sitaram Banerfee and Dejoy Prosad/ 
Sinqha —for Appellant. 

Hiralal Chakravxrti and Shamdao^ 
Bkattacharjee —for Respondents. 

Mitter, J. —These two appeals have 
been preferred by the plaintiff and arise- 
out of two suits which were tried to~ 
gether by consent of parties. The plain¬ 
tiff, the landlord, brought a rent suit 
against the Mazumdars. The landlord* 
sued for rent at the rate of Rs. 55-14-0 
with cess and damages for the years 1325* 
to 1328. He based his claim on a decree 
under S. lOo passed -by the 'Assistant 
Settlement Officer under Chap. X of tha- 
Bengal Tenancy Act. The other suit was 
filed by the tenant Mazumdars against the- 
landlord alleging that the disputed pro¬ 
perty in respect of which the rent suit 
was brought was lakheraj tank and that- 
no rent was ever paid in respect of it to- 
the landlord. It was further alleged in 
the plaint in that suit that the Assistant 
Settlement Officer had no jurisdiction to- 
assess rent of tanks as they were not agri¬ 
cultural holdings and that consequently 
the decree under S. 105 is not binding orr 
them. The Court of first instance decreed 
the title suit of the tenants and dismis¬ 
sed the rent suit of the landlord holding: 
that it was established by evidence thafr 
theMuzumdars had been possessing these- 
lands for a long time without payment 
of rent and from other evidence it came 
to the conclusion that it was Iakhdra>ji 
and that no rent was assessable on it 
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An appeal carried'by the plainfcifT feo 
the Subordinate Judge who affirmed the 
decision of the first Court and dismissed 
both the appeals. The landlord has 
appealed in both the cases. 

It has been contended before us by the 
learned vakil for the appellant that the 
title suit was not maintainable as the 
■ question which was raised in that suit 
formed the subject-matter of the proceed¬ 
ing under S. 105 of the Bengal Tenancy 
•Act and reliance was placed on the deci* 
•sion of a Full Bench of this Court reported 
in Bechciram Choudhiiri v. Puran Chan¬ 
dra Chatterji (l). I may mention here that 
the lower appellate Court rested its 
decision on the ground that the period 
'for limitation for a declaratory suit was 
six years and that the plaintiff was en¬ 
titled to bring a suit within six years 
;and three months under the provisions of 
Cl. (4) of S. 111-B of the Bengal Tenancy 
•Act. That ground has also been attacked 
by the learned vakil for the appellant in 
this Court and it is contended that the 
suit is barred by six years’ period of 
dimitatioD as the plaintiff was not en¬ 
titled to the deduction of three months 
within which it Wa.3 necessary to bring 
-a suit under S. 105. « 

With regard to the last of these con- 
'tenbions we think that the contention is 
■wholly untenable having regard to the 
express provisions of S. lll-B, 01. 4. 
The sub-clause of the section runs as 
‘follows : 

Where the making of an application or in¬ 
stitution of a suit h.as been delayed owing to 
•the operation of sub-S. (1) the period of three 
months therein mentioned shall be excluded in 
computing the period of limitation prescribed 
■for such suit or application. 

It wa9 nob open to the tenant bo bring 
a suit within the three months. Con¬ 
sequently the period must be excluded in 
computing limitation. This ground of 
-appeal, therefore, fails. 

With regard to the other ground as to 
the bar raised by the proceedings under 

105 it is found by the lower appellate 
Court that in the proceedincs for settle- 
i.ment of fair and equitable rent in the 
•disputed tank the plaintiff did not ap¬ 
pear. The proceeding was an ex-parte 
•one. No issue as to whether the land 
was or was not liable to pay rent was 
Taised by the Revenue Officer. On this 
-ground the lower appellate Court held 
■t hat the proceedings under 3. 105 did 

<1) A. I. R. 1925 Cal. 645=52 Cal. 894 (P. B.). 


not operate as a bar to the maintainabi¬ 
lity of the tenants' suit. As we have al¬ 
ready stated the first Court, in 
holding that proceedings under S. 105 
did not operate as bar to the tenants' 
suit for declaration rested its decision on 
the ground that the Assistant Settlement 
Officer bad no jurisdiction. It is nob 
necessary to go into that question, for it 
seems to us that it cannot be said in this 
case that the question whether the land 
was mal or lakberaj was raised at any 
stage of the proceedings under S. 105. 
It is true that the landlord came to 
Court on the basis of the finally published 
Record of Rights. As there was no ap¬ 
pearance on behalf of the tenants the 
question whether the land was rent-pay¬ 
ing or lakberaj land could not be agitated 
and could not form the subject-matbei 
of the proceedings under S. 105. The 
S. 105 proceedings were based on the as¬ 
sumption that the land was rent paying. 
This ground of appeal also fails. 

The result is that both the appeals 
are dismissed with costs. 

Duval, J.—I agree. 

( 5 .B Appeals dismissed. 
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0. 0. Ghose and Graham, JJ. 

Surjya Kumar Singh —Petitioner. 

V. 

Secretary of State and anothei —Op¬ 
posite Party. 

Civil Rule No. 791 of 1926, Decided on 
22nd November 1926, from an order of 
the Small Cause Court J., Karimgung 
(Sylhet), D/- 11th March 1926, in Suit 
No. 1846 of 1925. 

Right of stUt—Witness refused travelling 
expenses—Suit to recover does not Ue. 

A civil suit for recovery of the expenses alleged 
to have been inciurred by plaiotifi in obedience 
to a subpoena in a criminal case requiring him 
to give evidence, is not maintainable. His prbpsr 
remedy is to move a superior Court. 

[P 605, 0 1] 

Birendra Kumar De —for Petitioner. 

Surendra Nath Guka —for Opposite 
Party. 

Judgment. —In this case we are of 
opinion that on the pleadings the Small 
Oiuse Court Judge was entirely right in 
holding that a suit of this nature is not 
maintainable. If the plaintiff was ag- 


I 
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grieved bV Wny order of the Magistrate 
v7bo tried the case in which the plaintid* 
gave evidence, his proper remedy was to 
move a superior Court. In no case was 
he, as the plaintiii, entitled to maintain 
a civil suit for recovery of the expanses 
alleged to have bean incurred by him in 
obedience to a subpoena in a criminal case 
requiring him to give evidence. 

The Rule is accordingly discharged 
with costs. We assess the hearing fee 
at three gold moburs. 

D.D. Buie discharged, 
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Costello. J. 

Ladha Singh —Plaintiff. 

v. 

Mwishiram Agarwalla —Defendant. 

Original Suit No. 100 of 1927, Decided 
on 6th May 1927. 

sjt S'pecijic Relief Act, 5.31 —Misstatement in 
pro-note as to rate of interest owing to mutual 
mistake can be rectified—Evidence Act,S.Q2, 
proviso 1. 

The Court can correct the terms of a docu- 
roeut if it is proved to the salisfactioa of the 
Court that auy of such terms are iuaccurate 
owiog to a mutual mistake. It cao also correct 
a misstatement in a promissory note if in fact 
a term had been placed in the note without 
really representing the true bargain between the 
parties; Druieff y. Lord Parker (ISOS/ 0 Eq. 
131. Foil. ; (1885) A. W. N, 42, Ref. [P COG C 2] 

B, C, Sen and N, C. Chatterjee —for 
Plaintiff. 

Costello, J.— In this undefended ac¬ 
tion the plaintiff is suing the defendant 
firm for the recovery of the sum of 
Rs. 24,598, being the amount of principal 
and interest due on the promissory note, 
dated 1st April 1924, and it is stated in 
para. 1 of the plaint that this promissory 
note was executed on 1st April 1924 in 
favour of the plaintiff for the sum of 
Rs. 18,700 to be paid on demand with 
interest thereon ‘at the rate of 1 per 
cent, per mensem, by inadvertence 
wrongly stated in the promissory note as 
" 1 per cent, per annum.*' It appears 
that the promissory note was in fact to 
all intents and purposes given in rene¬ 
wal of a previous promissory note which 
was for the sum I think of something 
like Bs. 15,000 and the promissory note 
now sued on represents the amount of 
the plaintiff under the original promis- 
. note together with the accrued in- 
ffttast thereon as provided in that note. 


It IS stated on the face of the* docu¬ 
ment now sued on that the rate of'in¬ 
terest payable on the sum of Rs. li8,70Q» 
is to be at the rate of'Re. 1 per cent, per 
annum from the date of the note to the 
date of the demand in full. The ques¬ 
tion 1 have to determine is whether that 
in fact represented the real bargain bet¬ 
ween the parties and, if it did not, whe¬ 
ther I ought in the circumstances of the 
case to make such a rectification of the 
document as will enable the plaintiff to 
recover the full amount which he is 
claiming in the suit. (The judg¬ 
ment here quoted Ss. 91 and 92 ot 
the Evidence Act 1872, and pro¬ 
ceeded.) The principle on which the^ 
Courts act in correcting instruments is> 
that the parties are to be placed in the- 
same position as that in which they 
would have stood if no error had been 
committed, and there is no doubt to my 
mind that the law on the point is quitfr 
well settled viz., that the Court can cor¬ 
rect the terms of the document if it 
is proved to the satisfaction of the Court 
that auy of such terms are inaccurat© 
owing to a mutual mistake. The pre¬ 
sent case is in my ojunion covered by the 
decision in Druieff v. Lord Parker (1) 
where it was held that it was competent 
for the Co.irt to correct a misstatement 
even in a negotiable instrument such as: 
a bill of exchange or a promissory not© 
if in fact one of the terms had been pla¬ 
ced in that document without really re¬ 
presenting the true bargain between the; 
parties. There is a similar decision in 
an old ca?e decided in 1885: Bisseser 
Singh y. Bhagahan Das (2). I am not at 
all sure that in the circumstances of that 
particular case the decision was correct,, 
but it is sufficient for my purpose to say 
that if it appears that there is a prima 
facie mistake in the document it is opeu 
to the Court to rectify it. The real 
question therefore which Ibave to decid© 
is whether there was a mutual mistake 
or not. ^\^ith regard to that there is the 
evidence of the plaintiff thatl what was- 
really agreed between the parties was 
that the rate of interest should be the 
same as under the previous promissory 
note viz., at the rate of 12 per cent, per 
annum, and the plaintiff further says 
that he was unware when the defendant 

(1) [I80a]5 Eq. 131=37 L. J. Ch. 24X=iG 
W. R. S57=18 L. T. 46. 

(2) [1885] A. W. N. 42. 
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wrote out the promissory note sued upon, 
that he had in fact inserted therein that 
the rate of interest would be only one 
per cent, per annum instead of one per 
cent. ,per mensem. I have some doubt 
as to whether this document was drawn 
up in the form in which it appears ow¬ 
ing to any mistake at all ou the part of 
the defendant. It seems to me having 
regard bo the ordinary course of business 
amongst commercial people of the des¬ 
cription of the plainbilT and the defen¬ 
dant it would be much more likely that 
inadvertently the defendant should have 
written “ per mensem" rather than 

per annum.” 

It therefore appears to me that the 
words in the promissory note must have 
been inserted of design rather than of 
accident. At the same time, however, 
the defendant has not chosen to defend 
this suit and to come before the Court 
and give an explanation from his side of 
the matter. Therefore having regal’d to 
the fact that this is an undefended suit, 
I think on the whole that I am justified 
in accepting the evidence of the plaintiff 
4 ind coming to the conclusion that what 
is expressed on the face of this document 
does nob represent the real bargain arri¬ 
ved at between the parties. I am not 
at all sure that the plaintiff ought not 
to have brought appropriate proceedings 
under S. 31 of the Specific Relief Act to 
have this document rectified: bub looking 
at the matter broadly and having regard 
to the form in which the plaint is fram¬ 
ed, as I have already said, equally hav 
ing regard bo the fact that there is no 
other explanation from the side of the 
defendant, I will act in the matter upon 
the basis that it was a mutual mistake 
and therefore it is open to the Court to 
•ascertain what the real contract bet¬ 
ween the parties was. 

In the circumstances therefore with¬ 
out attempting to give a definite judg- 
<ment with regard to the principles of 
law applicable to cases of the kind be- 
■cause ordinarily it is not competent for a 
.plaintiff to recover interest at a higher 
rate than what appears on the face of the 
instrument itself, I find that the plain- 
•tiff is entitled to recover the full amount 
■asked in the prayer of the plaint. The 
plaintiff will also be entitled to interest 
-on decree at 6 per cent, and costs on 
‘Scale No. 1. 

D.D. Suit decreed . 
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DCJVAti AND MITTEB, JJ. 

Beliari Lull Sen and others —Plaintiffs 
—Appellants. 

v. 

Gour Chandra Biruni and others — 
Defendants—Respondents. 

Appeal No. 1863 of 1924, Decided on 
6bh December 1926, from the appellate 
decree of the Dist., J., Bankura, D/- 10th 
May 1924, 

Civil P.C.,S. 11—Prior proceedings against 
shebait apparently in person—Idol effectively 
represented by shebait — Decision is against^ 
idol. 

Where iu the previous commutatiou proceed- 
logs the plaiutiS iu the subsequent suit was not 
described as a shebait of the idol, but it was 
fouod that he appeared but did not setup any 
interest adverse to that of the idol but defended 
the commutation proceedings as a shebait 

Held : that there was effective representation 
of the idol in the commutation proceedings 
although the suit was nomioally brought against 
the present plaintiff, as such proceedings were 
really directed against the debutter estate ; 6 
M, I. A. 393, (P. C.), Bel. on. [P 607 ,C 1,2] 

Bankim Chandra Mukerji and Charu 
Chandra Ganguli—lox Appellants. 

Panchanan Ghose and Surendra 
Krishna Ghose —for Respondents. 

Mitter, J.—This is an appeal by the 
plaintiffs and arises out of a suit for a 
declaration that the defendants are only 
bhag tenants and that the decree in the 
Commutation Case No. 130 of 1921 is nob 
binding against the idol, the plaintiff. It 
may be mentioned here that the present 
suit was instituted by one Behari Lai 
Sen puporting to act as a shebait of the 
idol Sri Sri Ourga as also on behalf of 
the Plaintiffs Nos. 2 to 12 who allege 
that they had also the powers of super¬ 
vision over this endowment. The suit 
was for recovery of paddy and bhag rent 
for the year 1328 which they assessed at 
Bs. 50. The defence was that on the 
question as to whether money rent or 
bhag rent was recoverable the decision 
of the Settlement Officer under S. 40 of 
the Bengal Tenancy Act is conclusive 
against the plaintiff. The defence also 
alleged that with regard to their status 
as to whether they were bhag tenants 
or occupancy raiyats there was a previ¬ 
ous decision in Suit No. 392 of 1919 
which was conclusive between the 
parties. The Munsif granted a decree 
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in park for fche money rent with propor¬ 
tionate costs against Defendants Nos. 1, 
2 and 4 and ex-parte against fche others. 
Ho also held that Plaintiffs Nos. 2 to 12 
got no locus standi in the suit, and that, 
therefore, they were not necessary 
parties. An appeal was carried to the 
Court of the District Judge of Bankara 
who upheld tho decision of the First 
Court and dismissed the appeal. 

In second appeal before us it has heen 
contended that the decision in the com¬ 
mutation proceedings under S. 40 is not 
binding on the plaintiff landlords be¬ 
cause the deity Sri Sri Durga was not a 
party to the previous commutation pro¬ 
ceedings and that the sbebait Behari was 
there in his personal capacity and not 
as a shebait. Jt has also been contended 
before us that the proceedings under 
S. 40 are without jurisdiction regard 
being bad to the fact that the tenants 
were not occupancy raiyats within the 
meaning of S. 40 of the Bengal Tenancy 
Act. 

With regard to the first point it is 
true that in the commutation proceed¬ 
ings Behari was nob described as a she¬ 
bait of fche idol. Bub it appears that 
Behari appeared bub did not set up any 
interest adverse to that of the idol but 
defended fche commutation proceedings 
as a shebait for we find in the judgment 
in fche commutation proceedings that one 
of the grounds taken was that it would be 
a hardship if fche bhag rent were turned 
into a money-rent it being a dobubber 
property. Both the Courts have found 
that the idol was effectively represented 
by Behari in those proceedings and this 
finding is supported by fche remark which 
We have just quoted from fche judgment 
in those proceedings. 

The casei which have been cited be¬ 
fore us to show that the decree against 
the shebait in his personal capacity is 
not binding on the debufcter estate have 
no application to fche facts of the pre¬ 
sent case. Here it has not been sug¬ 
gested that Behari had any interest 
adverse to that of fche debufcter estate. 
In this connexion we may state that fche 
observation of fche Judicial Committee 
in the case of Hunoormnpersaud Panday 
V. Bahooee Munraj Koonweree (1) can 
properly be applied. In that case a 
mortgag e-bond was executed by fche 

fi; U856J 6 M. I. A. 393 — 18 W. R. 81 = 2 

■:’ Saiher. 29=1 Sit. 552 (P. 0.). 


guardian of an infant heir descri}>ing 
herself iS fche proprietress of fche estate 
and a suit was instituted by the infant 
after attaining majority for fche recovery 
of possession of the property from the 
mortgagee. To that suit fche guardian 
(Ranee) was made a party defendant. 
Their Lordships at page 4L2 observed : 

They consider that the acts of tho Raoes 
cannot be reasoaably viewed otherwise than as 
acts done on behalf of another, whatever des¬ 
cription she gave to herself, or others gave to 
her ; that she must be viewed as a manager 
inaccurately and erroneously described as pro¬ 
prietor or heir. 

In this view we think that the lower 
Courts were right in coming to fche con¬ 
clusion that there was effective repre¬ 
sentation in fche commutation proceed¬ 
ings although fche suit was nominally 
brought against Behari as such proceed¬ 
ings were really directed against the 
debufcter estate. This ground of appeal, 
therefore, fails. 

With regard to the second ground, 
namely, that the Commutation Officer 
had no jurisdiction because fche tenants 
were not occupancy tenants we think 
that fche decision in Suit No. 790 of 
1919 is conclusive and bars the re agifca- 
fcion of fche same questions in the present 
suit. From that decision it appears 
that fche Court came to fche finding that 
the defendants were occupancy raiyats. 
It has been contended before us that that 
was not a ground of fche decision as the 
Court also came to fche finding in fche 
alternative case on fche assumption that 
they were not occupancy tenants. But 
we think that the decision was based on 
both fche grounds. Consequently, so far 
as the finding as fco the question of oc¬ 
cupancy right is concerned we think that 
fche decision is right. This ground also 
fails. 

The result is that the appeal is dis¬ 
missed with costs. 

Duval, J.—I agree. 

D.D. Appeal dismissed. 
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Mukerji and Graham, JJ. 

Ismail Munshi and anothei Defend¬ 
ants 1 and 2—appellants. 

V. 

Nicimat Khan and others —Respon¬ 
dents. 

Appeal No. 2337 of 1921, Decided on 
7th December 1926, from appellate de¬ 
cree of the 3rd Sub'J., Dacca, D/ 27th 
September 1921. 

s}< (a) Cetii P.C., 0.1, R. S—Permission va¬ 
lidly granted for suit—Fresh permission for 
appeal therefrom is not necessary. 

If a peroiissioa baa been validly granted for 
re-presentation of the suit in the Court of first 
instauce, no fresh permission is necessary foe the 
purposes of au appeal if an appeal is preferred 
from the trial Court’s decree. S3 far as this 
question is concerned, the proceedings in appeal 
may very well be regarded as proceedings in 
continuation of the suit aud the result of the 
appeal would bo taken as the result of the suit 
itself. [P610C 1] 

(6) Civil P. C., 0. 1. R. Q—Defendant per- 
tinitted to represent public — Written statement 
7 iot specifically mentioning that he was appearing 
inre preseniatlve capacity—Public cannot be said 
as not represented. 

Where the defendant was permitted to appear 
in the suit as representing the public and ho 
was aware of the fact that he was required to 
app,::ar ia the suit and defend the same in his 
personal capacity, as well as representing the 
public, <atid being aware of these conditions he 
did appear ill the suit and contest it. the mere 
fact that he did not choose to state specifically 
in the written statement that he was appearing 
not merely in his individual capacity, but also 
as representing the public, does not indicate that 
the public were not represented. [P 610 C 2] 

(c) Civil P. C., 0. 1, R. 8—Order can be made 
against the will of person asked to represent. 

An order for representation under B. 8 ™ay 
be :nade by a Court notwithstanding that it is 
objected to by the person who is asked by the 
Court to represent the public: Wood v. Mc¬ 
Carthy (1803) 1 Q. B. 775, Rel. on. fP 610 C 2] 

id) Civil P. C.. 0. 1, R. S—Notice must show 
names of persons permitted to represent other 
persons interested. 

Order 1, Rule 8. requires that the Court 
should exercise a judicial discretion in permitting 
some deduite person or persons to sue or be sued 
on behalf of all the persons interested, and it fur* 
thet requires the Court to give to the persons 
interested notice of the institution of the suit 
which must iutslude a notice of the names of the 
persons who have been permitted to represent 
others, so that the persons interested may have 
an opportunity of knowing who have been 
selected to represent them: 17 Cal. 906, Foil. 

[P 611 Cl] 

Where, however, a decree is passed after issue 
of a notice defective in the above respect the 
decree is binding as against the persons who 
have appeared and contested the suit, irrespective 


1927 

as to whether the decree would bind the public. 
or the other persons interested, [P 611 C ly 

(e) Civil P. C.. 0. 1, R. 8 —Leave need not be 
express. 

The leave of the Court, necessary under.0,1, 
R. 8, need not be express, and it is enough if it 
can be gathered from tho proceedings : 2L Gal, 
180 ; 29 Cal. 100 and A. I. R. 1921 Cal. 993, Rel 
on. [P 611 0 21 

S. C. Basak and Sasadkar Boy (Sr.)— 
for Appellants. 

Sarat Chaiidra Boy Choudkuri and 
Amullya Ghandra Sen —for Respondents. 

Mukerii, J. —The Defendants Nos. 1 
and 2 are the appellants in thU appeal. 
The facts relating to the suit out of 
which this appeal has arisen, are as 
follows: At the instance of the Defen¬ 
dants Nos. 1 and 2 certain proceedings 
under S. 133 of the Criminal Procedure 
Code were taken by a criminal Court in 
respect of an alleged public channel or 
water-course. The said public channel 
or water-course is said to have been in 
existence over the plaintiffs land, and 
through it, it is alleged, the surplus 
water of the lands lying to the south of 
the plaintiffs’ land used to be drained off 
towards the north. As a result of these 
criminal proceedings the alleged public 
channel or water-course was found to 
have been obstructed and an order was 
passed under the provisions of that Code 
for the removal of that obstruction, the 
practical result of which was that tho 
channel or water-course, such as it was, 
was re-excavated. Thereafter the plain¬ 
tiffs who were interested in the lands 
over which the alleged public channel or 
water-course is said to have existed 
instituted the present suit. In this suit 
they asked for several reliefs and it is 
necessary to mention here only two out 
of them, namely, first, a declaration that 
the plaintiffs were entitled to the lands 
on which the channel is alleged to hav® 
existed, and, secondly, a declaration that 
the Defendants Nos. 1 and 2, or the 
public in general, had no right of over¬ 
flow of surplus water over any channel 
or watercourse through the plaintiffs 
lands. There was a prayer for a de¬ 
claration that the proceedings held m 
the criminal Court were ultra vires and 
there were other prayers as well; but 
with these we are not concerned at the 
present stage. In this suit the plaintiffs 
impleaded as defendants the Defendants 
Nos. land 2, who are'the appellants 
before us as the principal defendants, and 
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twelve other persons as the pro forma 
defendants; and they purported to insti¬ 
tute this suit against the Defendant No. 
1, not merely in his personal capacity, 
but also as representative of the public. 

The Munsif dismissed the suit bolding 
in effect that the passage or water-course 
was in existence over the plaintiffs" land 
and that, therefore, the plaintiffs ware 
not entitle! to any relief in the present 
suit. On appeal preferred by the plain¬ 
tiffs the Subordinate Judge took a con¬ 
trary view and held that there was no 
public channel or water-course over the 
plaintiffs’ land aad, therefore, gave the 
plaintiffs a decree to the terms of which 
it is necessary to refer here. By this 
decree the decree passed by the learned 
Munsif was reversed and the plaintiffs’ 
suit was decreed their title to the dis¬ 
puted land was declared, and it was 
further declared that there was no 
public channel or water-course over the 
plaintiffs' land. The decree further direc¬ 
ted that the principal defendants, namely, 
the appellants before us, do ffllup the 
channel or water-course and restore the 
disputed land to its original condition. 
Against this decree the present appeal 
has been preferred. 

The contentions urged before ns ulti¬ 
mately resolve themselves into two.—The 
first contention relates to the propriety 
of the decree that has been passed by the 
Subordinate Judge in view of the findings 
that he has recorded in his judgment, 
In this connexion a vdry ingenious at¬ 
tempt has been made on behalf of the 
appellant before us to induce us to hold 
that the findings at which the learned 
Subordinate Judge has arrived are in¬ 
consistent with the position which 
would justify the decree that he has 
passed. It Has been urged in substance 
that whereas in the judgment of the 
learned Subordinate Judge there are 
passages which go to indicate that the 
water of lands lying to the south of the 
plaintiffs’ land drained out to the north 
through some depression on the plaintiffs’ 
laud, he has eventually held that there is 
no channel or water-course, and on that 
footing has given the plaintiffs the relief 
motioned above. Beferonce, for in¬ 
stance, has been made to a passage in the 
judgment of the learned Subordinate 
Judge which runs in these words: 

Xlia general slope is from east to west and 
froni south to north though the slope is not 
uniform, it then appears that the rain-water 


falling in the char dr.ains o2 and towards the 
north and that it collects also in the depression 
o! the char in the middle between the slopes to 
the east and west. Tide-watir also comes over 
the char from the north and during the rains 
the chat is submerged' except the high bank of 
a river in the east. Tide water and flood water do 
not appear to require any channel over the 
plaintiffs to pass out except parhaps the residgue. 

Obher passages to the same effect and 
as tending to show that this was what 
was the state of things on the plaintiffs’ 
lands were drawn to our notice. Read¬ 
ing the judgment as a whole, however, I 
am of opinion that the finding at which 
the learned Subordinate Judge arrived 
in this case was clearly this: that al¬ 
though the allegation of the defendants 
was that the drain or channel existed 
over the plaintiffs’ land, and that surplus 
rain-water cf the lands lying to the 
south of the plaintiffs’ land used to be 
drained off over that channel that allega¬ 
tion of the defendants had not been 
proved or established in the case. The 
learned Subordinate Judge clearly said in 
his judgment that tide-water and flood- 
water did not require any channel to pass 
out and that he was not satisfied that 
there was any water-course or channel 
over the plaintiffs’ land and that the water 
which collected in the plaintiffs’ land 
or the lands to its south passed out of it 
by the natural flow of water without 
any channel. In other words he found 
that there never was any defined pass¬ 
age in the shape of a channel or water¬ 
course such as was alleged on behalf of 
the defendants through which the said 
water used to pass off towards the north. 
This, in my opinion, is the view which 
may be gathered, and gathered very 
clearly, from what has been said by the 
learned Subordinate Judge in his judg¬ 
ment. The depression that is referred 
to in the passage which I have quoted 
above is not the water-course or channel 
which is claimed on behalf of the defen¬ 
dants. I am, therefore, of opinion that 
the findings of the learned Subordinate 
Judge are not inconsistent and the first 
ground urged on behalf of the appellants 
must fail. 

The second ground relates to the 
validity of the proceedings which were 
taken in connexion with the representa¬ 
tion of the public by the Defendant 
No. 1 in the suit. It may be observed 
at the outset that in the written state¬ 
ment that was filed on behalf of the 
Defendants Nos. 1 and 2 no objection in 
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particular was taken to the validity of 
these proceedings, and although two 
issues were framed regarding the main¬ 
tainability _'of the suit, and the form 
thereof, those issues appear not to have 
been pressed during the trial of the suit 
in the Court of first instance. In the 
judgment of the learned Subordinate 
Judge there is also no mention of any 
objection having been taken so far as 
this matter is concerned. These, how¬ 
ever, are objections which relate to the 
legality of the procedure that was 
adopted and the validity of the decree 
tnat has been passad and having regard 
to the insistence and ability with which 
they have been put forward before us. wa 
think we must deal with them here. 

In the memorandum of appeal that 
has been presented to this Court there 
is one paragraph in the grounds which 
relates to some of these objections and 
that ground, taken along with arguments 
that have been advanced before us, means 
to object to tbe validity of the proceed¬ 
ings on the ground that although there 
may have been a permission duly granted 
by the Court for I'epresentation of * the 
public by the Defendant No. 1 in the 
Court of first instance there was no such 
permission either taken or granted for 
the purposes of the appeal that was 
heard by the lower appellate Court, it 
being remembered that the plaintiffs 
were the appellants in that appeal. No 
authority has been brought to our notice 
for the proposition that if a permission 
has been validly granted for such repre¬ 
sentation of the suit in the Court of 
first instance a fresh permission is neces¬ 
sary for the purposes of an appeal if an 
appeal is preferred subsequent to the 
disposal of the suit by the Court of first 
instance and, in my opinion, it would be 
unreasonable to hold that in point of 
fact a fresh permission for the purposes 
of the appeal would be necessary under 
the law. The law does nob require such 
permission to be given, and so far as this 
question is concerned the proceedings in 
appeal may very well be regarded as pro¬ 
ceedings in continuation of the suit and 
the result of the appeal would be taken 
as the result of the suit itself. I am of 
opinion that if there has been a permis¬ 
sion properly granted for the representa¬ 
tion of the public by some of the defen¬ 
dants in a suit it is not necessary that a 
fresh permission should have to be taken 
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or granted for the purposes of such an ap¬ 
peal in that suit at any subsequent stage. 
It has next been said that although the 
Defendant No. 1 may be taken to have 
been permitted to appear in the suit as 
representing the public, he entered 
appearance not in his character as repre¬ 
sentative of the public but in his own 
personal capacity and in support of that 
our attention has been drawn to the 
written statement that was filed in the 
suit on behalf of the defendants. It is 
true that in this written statement the 
Defendant No. 1 nowhere says that he 
was in point of fact appearing as repre¬ 
sentative of the public. But at the same 
time there is nothing to show that he 
objected to appear in that capacity. The 
position seams to be that the Defendant 
No. 1 was aware of the fact that he was 
required to appear in the suit and defend 
the same in his personal capaoity as well as 
representing the public; and being aware 
of these conditions he did appear in the 
suit and contest it. In the circumstances, 
in my opinion, it cannot be said that the 
mere fact, that he did not choose to state 
specifically in the written statement that 
be was appearing not merely in his in¬ 
dividual capacity, but also as represent¬ 
ing the public, indicates that the public 
were not represented. It was argued 
that there was no obligation on the said 
defendant to represent the public; but 
then it must be remembered that an 
order for such representation may be 
made by a Oourb notwithstanding that it 
is objected to by the person who is asked 
by the Court to represent the public. 
In this connexion reference may be made 
to the decision o Wood v. McCarthy (1) in 
which it has been held that an order 
may be made under 0. 16, R. 9, which 
corresponds ta 0. 1, R. 8 of the 
Civil P. C. authorizing one or more 
persons to defend on behalf of persons 
interested against the will of the persor 
or persons so authorized. 

A third objection has been taken iL 
connexion with these proceedings and 
that relates to the notice that was issued 
the purposes of this representation, 
j-his notice to which our attention has 
been drawn gives first of all the names of 
the plaintiffs as Niamat Khan and others. 

It purports to state that a suit has been 
instituted by the plaintiffs against the 

(1) [1893J 1 Q. B. 775=63 L. J. Q, B. 373=H 
W. R. 523=:69 L. T. 431=5 R, 403. 
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•defendants for the declarations to which 
I have already referred, and it calls upon 
the public or such members of the public 
«,3 may so desire to appear and contest 
the plaintiffs' claim. There is then a 
schedule attached showing the plots of 
land with regard to which a declaration 
was sought for by the plaintiffs in the 
suit. It has been contended before us 
that the notice does not satisfy the re- 
■quirements of law, and I may say at once 
that I feel very much pressed by this 
contention. The object of a notice re¬ 
quired by O. 1, R. 8 of the Civil P. G., has 
been clearly explained in the case of Kali 
Kanta Sarma v. Gouri Prosad Sarma (2), 
where Mr. Justice Banerji, delivering the 
Judgment of this Court, observes thus: 

Section 30, as we understand it, requires that 
the Court should exercise a Judioial discretion 
in permitting some definite parson or persons to 
sue or be sued on behalf of all the persons in¬ 
terested, and it further requires the Court to 
give to the parsons interested notice of the in¬ 
stitution of the suit which must include a notice 
of the names of the persons who have been per-; 
mitted to represent others, so that the persons 
interested may have an opportunity of knowing 
who have baea selected to represent them. Now, 
in the present case, no such thing was done. In 
the first place the Court did not give permission 
to any definitely named persons among those in¬ 
terested to represent the rest; and in the second 
place the notice issued by the Court did not 
show who the persons were that had been selected 
to represent the remaining persons interested. 

Judged by the test laid down in. that 
case the notice in the present case falls 
far short of the requisite. It did not io 
point of fact mention the fact that the 
Defendant No. 1 would be authorized to 
represent the public in the suit and the 
public in general could not possibly have 
any idea as to the persons who wore 
going to represent them for the said pur¬ 
pose. Whether a decree obtained in a 
suit in which a notice of this character 
was issued would be binding on the public 
or not is a question with regard to which 
wo are nob called upon on the jjresent 
occasion to express any definite opinion. 
In the present case, however, the Defen¬ 
dant No. 1, knowing that ho had been 
asked to represent the public, bad ap¬ 
peared in the suit and presumably taken 
all the defences that were possibly open. 
The decree that has been passed in the 
anit can under no circumstances be 
treated as not binding as against the 
defendants, at any rate, who have ap¬ 
peared and contested the suit under the 

(8) [1690] 17 Cal. 90^ 
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circumstances to which I have referred. 
If in future the public succeed in show¬ 
ing that they were nob properly repre¬ 
sented, or that the decree is not binding 
on them or in a future suit in which the 
public are properly represented it is 
found that the channel or water-course 
does exist in fact and that there is a 
right of the public to drain off their 
surplus water through the same, the 
Defendants No. 1 and 2 would not ba 
prevented from coming in as members of 
the public and getting the benefit of 
that decree ; for, on the present occasion, 
we think they are bound by the present 
decree on the footing that they did not 
represent the public properly, but ap¬ 
peared in the suit on their own behalf. 

Another ground has been taken, namely, 
that there is no specific order granting 
the permission required by O, 1, R. 8 ; 
bub having regard to the order in the 
order-sheet to which our attention has 
been drawn, and taking the same in con¬ 
junction with the proceedings that have 
taken place, it is open to us to infer that 
such permission was granted. It has 
been laid down by this Court in a series 
of decisions that the leave of the Court 
necessary under O. 1, R. 8, Civil 
P. C., need nob be express, and it is 
enough if it can be gathered from the 
proceedings: see Dliitnpat Singh v. 
Paresh Nath Singh (3), Kalu Jihahir v 
Jan Meah (4), and Krishna Knmar Deh v. 
Atnl Chandra Ghose (5). 

Lastly, it has been argued that the 
public were a necessary party to the suit 
and the provisions of O. 1, R. 9, Civil 
P. C., will nob enable the plain¬ 
tiffs to maintain the suit in the absence of 
the public. Reference in this connexion 
has been made to the case of Performing 
Bight Society v. London Theatre of 
Varieties (6) and the observations of Vis¬ 
count Cave, L. G. at page 14 in that case, 
which are in these words : 

Further, under 0. 16, R. K, (whLoh corres¬ 
ponds to O. 1, R. 9, of our Code) no action can 
now b3 defeated by reason of the misjoinder or 
non-joinder of any party ; but this does not 
mean that judgment can ba obtained in the 
absence of a necessary party to the action, and 
the rule is satisfied by allowing parties to ba 
added at any stage of a case. 

(3) [18941 21 Cal. 180. 

(4) [1902] 29 Cal, 100, 

(5) A. I. R. 1924 Cal, 993. 

(6) [1924] A. C. 1=93 L. J. K. B. 93=40 T. L. 
B. 52=130 L. T. 450=68 8. J. 99. 
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These observations were made in con¬ 
nexion with a suit in which the interest 
of the plaintiffs, the Performing Right So¬ 
ciety, Ltd., in the performing rights was 
equitable only, and they brought an action 
to obtain a perpetual injunction against 
an infringement of their rights without 
joining the legal owners of the copyright 
as parties to the action, and it was held 
that the plaintiffs were prevented by the 
law and practice of the Courts from 
obtaining the perpetual ‘injunction which 
they claimed. It is nob possible to say 
in the present case that the reliefs which 
the plaintiffs have obtained were not 
such as they were not entitled to obtain 
in a suit against the Defendants Nos. 1 
and 2 only, though a decree in such a 
suit will not be of any avail as against 
the public in general. 

These are all the contentions that have 
been urged before us in this appeal and 
as they fail the appeal must be dismissed 
with costs. 

Graham, J— I agree. 

D.D. Appeal dismissed. 
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C. C. Ghose, J. 

In the matter of the Jajodia Cotton 
Mills, Ltd. 

Civil Petition for winding up of the 
Jajodia Cotton Mills, Ltd., Decided on 
16th July 1926. 

Promissory note^Execiition hy Directors of 
o Company—Liability o/ the Company discussed. 

A promissory note ran as follows : “We pro¬ 
mise to pay to ... or order the sum of .. . value 
received” and it was signed by two Directors of 
the Company and below the signatures was gdven 
theiir discription as Directors. Below Aese 
signatures was the signature of the Managing 
Agents. The pro-note also bore the seal of the 
Company. 

Held : that the pro-note did not bind the 
Company. [P 612 C 2 ; P 613 0 2J 

A. K. Roy, Langford James and R. C. 
Ghose —for A’pplicants. 

S. N. Bannerjee and B. L. Mitter—(or 
Jajodia Cotton Mills, Ltd. 

C. C. Ghose, J. —On tha 2nd June 
1926 an application was presented before 
me on behalf of the Japan Trading Co., 
Ltd., for an order that the Jajodia Cotton 
Mills, ^ Ltd. be wound up under the 
provisions of tha Indian Companies Act. 
The usual directions for advertisement of 
the substance of the petition were given 
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and the petition was made returnable on 
2nd July 1926 for hearing. On the llth 
June 1926 the Jajodia Cotton Mills, Ltd. 
made an application for an order that the* 
Japan Trading Go., Ltd. may be res¬ 
trained from proceeding with the peti¬ 
tion for winding up presented by them,, 
from taking any further steps in respect 
thereof, and from issuing any further 
advertisements, and the said petition be- 
struck out and taken off the file and pro¬ 
ceedings thereunder stayed. 

The petition for compulsory winding: 
up and the petition of the Jajodia Cotton* 
Mills, Ltd., have come on for hearing 
before me together. I have had the ad¬ 
vantage of hearing elaborate arguments- 
OQ both sides. Everything that learned 
counsel who have appeared in this case- 
have by their industry been able to lay 
their hands on has been brought to my 
notice and 1 now proceed to consider th& 
points raised. 

The Jajodia Cotton Mills, Ltd. have 
taken four points before me. They are- 
conveniently summarized in paras. 12 and- 
20 of the petition of the Jajodia Cotton 
Mills, Ltd. The case of the Japan Trad¬ 
ing Co. is that they are the holders m 
due course of a promissory note executed 
on the 24th July 1925 for a sum of 
Rs, 6,00,000 and that the said promissory 
note was presented to the Jajodia Cotton. 
Mills, Ltd. for payment, but it was dis¬ 
honoured and returned unpaid. There¬ 
after it is alleged that the Japan Trading. 
Co. caused a letter to be written to and 
delivered to the Jajodia Cotton Mills^ 
Ltd. on the 31st March 1926, drawing 
attention to the fact of the dishonour of 
the promissory note and giving statutory 
notice under S. 163 of the Indian Com¬ 
panies Act to enable them to make an 
application to this Court for winding up.. 

The promissory note runs as follows ’ 

“Calcutta 24th July 1926."' 

( 1926 ” ig struck out and “1925’" 
written in place of it, and the name 
Sukhdeodas Ramprosad”, who are the- 
Managing Agents of the Jajodia Cotton 
Mills, Ltd., appears below). Then the 
body of the note runs as follows : 

On the Slst March 1926 we promise 
to pay to Messrs. Sukhdeodas Ramprosad 
or order the sirm of rupees six lakhs 
(Rs. 6,00,000) value received. 

D. H. Wilmer.” 

(Then there is a Nagri signature pur¬ 
porting to be that of Badhakissen 
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Santalia, and against the signature of 
D. H. Wilmer and Radhakissen their das- 
oripbion is added, i. e,, Diraotors, Jajodia 
Cotton Mills, Ltd. Below tha signatures 
of the two Directors is the signature of 
the Managing Agents, Sukhdeodas Ram- 
prosad, who are described as such in tha 
promissory note. On the left hand side 
there is the seal of tha Company. 
“Jajodia Cotton Mills, Ltd., Incorporated 
1919.”) 

On the back of the promissory note the 
following endorsement occurs : 

“Pay to tha Japan Trading Go., Ltd., 
or order. 

Sukhdeodas Ramprosad 
By Ranglal Jajodia, a partner.” 
. The first point taken on behalf of the 
Jajodia Cotton Mills, Ltd. is that the 
promissory note in question is not a note 
made by the Company and that as such 
is nob binding on the Company. In sup¬ 
port of this contention attention has 
been drawn by learned counsel for the 
Jajodia Cotton Mills to two cases, viz., 
Dutton V. MciJ'sh (l) and Srilal Mangtulal 
V. Lister Antiseptic & Dressing Co., 
Ltd. (2). On the other hand, Mr. A. K. 
Roy, appearing for the Japan Trading 
Co., Ltd. has contended that the promis¬ 
sory note in question was in fact and in 
truth a note made by the Company, and 
that as such it was and is binding on tha 
Company. In support of his contention 
Mr. Roy has drawn attention to several 
case?, some of which I shall notics 
presently. 

It is settled law that in making bills 
of exchange Directors of a limited Com¬ 
pany must be careful not to use forms 
which pledge their personal credit. Thus 
for instance where the promissory note 
ran as follows : 

“We, the Directors of the A B Com¬ 
pany, do promise to pay, etc.” and where 
the promissory note was signed by the 
Directors it was held that such a promis¬ 
sory note made the Directors personally 
liable although the seal of the Company 
was on the promissory note, [see Dutton 
V. Afnrs/i (i)J , Where the promissory 
Dote ran as follows : 

“I promise to pay, etc., 

(33.)—J. H. Smothursb Laundry, Ltd,, 

J. H. Smethurst, 

__ Managing Director,” 

U)tU7l]6Q.B. 851=40 L. J. Q. B, 176=19 
764=24 L. T. 470. 

(S) A. L B. 1925 Gal. 1062=52 Cal. 602. 


it was held not to make the Director 
personally liable : sea Chapman v. 
Smethurst (3). 

Again where the promissory note ran 
as follows : 

I promise to pay etc., 
but it was signed 
For the M. Railway Company 

J. S. 

Secretary, 

it was held that the Company was 
bound : sea Alexander v. Sizor (4), 

Again where the promissory note ran 
as follows : 

We jointly pro^nise to pay £ 600 for valaa 
recsivad in stock oa account of the Company,. 

and it was signed by three Directors. - 
it was held that the promissory note 
was one by whch the Company was 
bound : sea Lindas v. Melrose (5). 

The above cases may be taken as 
typical of the line of cases relating to 
this matter and scrutinizing the pro¬ 
missory note in question as closely as 
possible and giving to the arguments 
which have been advanced by Mr. Roy 
my very best ‘consideration and not 
overlooking the points sought to be made 
in the joint affidavit of D. II. Wilmer 
and Radhakissen Sanbalia, a copy of 
which has been annexed to an affidavit 
made by one of Mr. Rjy’s clients, I have 
come to the conclusion that the pro¬ 
missory note in question 'is one which 
did not and does nob bind tha Company. 
Therefore so far as the first point is con-1 
cerned, that must bo decided in favour 
of the Jajodia Cotton Mills, Ltd. 

The second point taken by Mr. Banner- 
jee relates to the question of the proper 
stamp having been put on the promissory 
note in question. Whatever defect the 
promissory not had,has bean cured by the 
certificate of the stamp officer, and I am 
of opinion that tea objection has now 
no substance. 

The third objection taken by Mr. 
Bannerjee is that there has been ma¬ 
terial alteration in the document after 
execution thereof and that as such tha 
instrument has been avoided. I have 
considered what is in tha promissory 
note and I am satisfied that it was a 

(3) C1909J 1 K. B. 927=7{i L. J. K. H. eo4=” 
16 Maosou 171=100 L. T. 465=14 Com. 
Gas. 94=25 T. L. R, 383=53 S. J. 340. 

(4) [1869] 4 Ex. 102=33 L. J. Es. 59=20 L. 

T. 38. 

(5) [1853] 3> H. & N. 177=27 L. J. Ex. 326 = 

G W. R. 411=4 Jur. (N. S.) 439. 
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clerical error •which had been corrected 
and that there has been no material 
alteration of the ‘kind suggested by 
Mr. Bannerjee in the course of his argu¬ 
ment. Therefore the third objection 
has no substance and must be decided 
against Mr. Bannerjee. 

The fourth objection is this : The 
Jajodia Cotton Mills, Ltd. urge that on 
the 28th May 1926 an arrangement was 
arrived at with the Japan Trading Com¬ 
pany and the partners 'of Sukhdeodas 
Bamprosad, whereby the latter made 
over two cheques to the Japan Trading 
Co. for Es, 20,000 each, one bearing 
date 29th May 1926 and the other 31st 
May 1926, and it was agreed that the 
Japan Trading Co. would not take any 
proceedings against the Jajodia Cotton 
Mills, Ltd. and free and release the said 
Company in respect of all claims, if any, 
on the said promissory note. It is further 
stated on behalf of Mr. Bannerjee’s 
clients that as against the cheque which 
bore date the 29th May 1926 a sum of 
Es. 20,000 was paid in cash to the Japan 
Trading Co., and that on a receipt being 
asked for, no receipt was granted and 
that in conrequence of the refusal on 
the part of the Japan Trading Co. to 
grant a receipt for the said sum of 
Es. 20,000, payment of the second cheque 
waa stopped. This contenton is referred 
to at great length in the affidavit of 
Yukie Obsaka, and it appears tome that 
the matter cannot be disposed of merely 
on affidavits but must necessitate in- 
•vestigation on oral evidence. There is 
also another point taken on behalf of the 
Jajodia Cotton Mill?, Ltd., being the 
point elaborated in para. 18 of the 
petition of that Company. That also 
is dependent on an enquiry into the 
facts and such enquiry, in my opinion, 
cannot be satisfactorily held merely on 
affidavits. 

I have therefore'to consider what 
should be done in this case, and I have 
come to the conclusion ^that the Japan 
Trading Co. have not made out a suffi¬ 
cient case for an order under S. 162 of 
the Indian Companies Act. The result 
therefore is that the petition for wind¬ 
ing up must be dismissed with costs, the 
Japan Trading Go. being left to take such 
steps as they may be advised to enforce 
such rights as they -may have by reason 
of their being endorsees and holders of 
the promissory note in question. 
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What I have stated just now disposes- 
of the application for a compulsory • 
winding up. It follows therefore that 
it is unnecessary to make any order on 
the petition of the Jajodia Cotton Mills- 
except that they will be entitled to th& 
costs of that application. 

G.B. Petition dismissed. 
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Duval Mitter, JJ. 

Umapati Mulcerjee and others —Defen¬ 
dants—Appellants. 

V. 

Sheikh Soleman and others —Plaintiffs 
—Respondents. 

Appeal No. 1738 of 1924, Decided on 
22nd December 1926, from the appellate 
decree of the Dist. J., Birbhum, D/- Slst 
March 1924. 

(a) Civil P. C., 8. Question tchether cer’ 

tain land Is included in a decree is one under 
S. 47. 

The question whether certain lands were or 
were not included in a coortgage decree or sale 
should be determined under S. 47 and not by 
separate suit : A. J. B. 1922 P. C. 252, 
Foil. [P 615, C 1 & 2] 

5^ [b) Civil P, C., S. il^AppUcalions under 
— Art. 181 applies. 

The article applicable for applications under 
S. 47 of the Code is Art. 181 which gives three 
years from the date when the right to -apply 
accruis. [P615, 0 2] 

(c) Limitation^ Act, Art, 181— Properhj 
wrongly sold—Right to apply to recover arises 
on date oj sale. 

The right to apply to recover property 
wrongly sold in execution accrues at the date 
of sale. tP6l5,-C2j 

Apurha Charan Mukherjee —for Ap¬ 
pellants. 

Jadunatk Kanjilal and Nripendra 
Chandra Das —for Eespondents. 

Mitter, J. —This is an appeal from a 
decree of the District Judge of Birbhum 
affirming a decree of the Munsif of Suri. 
The appeal has been preferred by the 
defendants and arises out of a suit 
(Title Suit No. 29 of 1920) commenced 
by the plaintiffs, who are the widow and 
sons and daughters of Milan Sheikh 
before the Munsif. Plaintiff’s case is 
that Plot No. 2 of the plaint belongs to 
the widow of Milan and that the other 
plots of the plaint are not covered by 
the mortgage executed by the sons of 
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Milan in favour of tho father of Defen¬ 
dant No. 1 and were in possession of the 
plaintiffs even after delivery of posses¬ 
sion to Defendant No. 1, bub that Defen¬ 
dants Nos, 2 to 4 forcibly took possession 
of them alleging that they took settle¬ 
ment of them from Defendant No. 1. 
The defence of the defendants is that 
the disputed lands were mortgaged by 
the sons ; of Milan Sheikh and were 
sold in execution of the mortgage decree 
and purchased by Defendant No. 1. 
Defendants Nos. 2 to 4 claim to have 
taken settlement from the decree-holder 
auction-purchaser. Defendants deny the 
title of the widow and daughter of 
Milan Sheikh in Plots 1 and 3 and they 
allege that the sons of Milan- gob the 
disputed lands (Plots 1, 2 and 3) on 
partition and the widow and daughters 
of Milan got other lands. Numerous 
issues were raised, amongst which it is 
necessary to notice Issues Nos. 4 and o. 
issue No. 4 runs as follows : 

Have the plaintifis any title to the lands in 
suit ? 

Issue No. 5 was to the following 
effect : 

Do the lands in suit appertain to Plots C to 8 
oi the sale-certificate as alleged by the defen¬ 
dants ? 

The Munsif held thafc Plots 1 and 3 
did not belong to the widow and 
daughters of Milan and further held 
thafc the disputed lands were not inclu¬ 
ded in the mortgage executed by the 
sons of Milan, i. e., Sheikh Soleman and 
his brothers, who are Plaintiffs Nos. 1 
to 3 in this suit and reipondenfcs before 
US. The Munsif accordingly declared 
the title of the plaintiffs to Plots Nos. 1 
and 2 and a part of Plot No. 3 of tho 
plaint and directed that they will re¬ 
cover possession from the defendants. 
I ought to state that the widow and 
daughters of Milan are Plaintiffs Nos. 4, 
5 and 6, respectively, in the suit. The 
defendants preferred an appeal to the 
District Judge, who affirmed the decision 
of the Munsif, holding that the lands 
decreed were outside the mortgage, 
Against the decision of the District Judge 
a second appeal has been preferred to 
this Court and it has been contended 
before us by the learned vakil for the 
defendants that the suit is barred by 
the provisions of S. 41 of the Civil 
P. 0. and that the question whether the 
disputed lauds were or were not included 
i in the mortgage decree or sale should 


have been determined in a proceeding 
under S. 47 of the Code, as it is a 
matter which arises in execution of the 
mortgage decree between the parties to 
the suit. Beliance has been placed on 
the decision of the Judicial Ooramittea 
in the case of Ramahhadra Naidu v- 
Kadiriyasami Naicker (1) in support of 
this contention. This contention of the 
appellants is well founded and the res¬ 
pondents admit that S. 47 would bar 
the suit, but the learned advocate for 
the respondents asked us to treat the 
suit as a'proceeding under S. 47 of the 
Code and to apply the provision of 
S. 47 (2) to the present case. The suit 
could be treated as a proceeding under 
S. 47 subject to any objection as to 
jurisdiction and limitation. There was 
no objection on the score of jurisdiction, 
as the Court trying the suit was com¬ 
petent to entertain an appUca.fcion under 
S. 47. The objection as to limitation 
could not be decided when we first heard 
the appeal on the 25th November as the 
records af the mortgage execution case 
had not been sent up. We, therefore, 
sent for the records of the execution case 
and we have again heard the parties 
who wore given an opportunity of in¬ 
specting the record. It appears that 
the sale in execution of the mortgage 
decree took place on tho 5fch December 
1917, and it was not confirmed bill 
31st January -lOlS. The suit was in¬ 
stituted in May 1920. The article ap¬ 
plicable) for applications under S. 47 
of the Code is Art. 181 of Sch. 1 of 
the Indian Limitation Act, which gives 
three years from the date when the right 
to apply accrues. The right to apply 
accrued at the date of sale and the suit 
was well within three years from that 
data. Consequently, if we treat this 
suit as an application under S. 47 it 
would be instituted in time. The con- 
currant findings of both Courts that the 
lands decreed were outside the mort¬ 
gaged lands are binding on us in second 
appeal. 

Another point has been taken on, 
behalf of the appellants, viz., that the 
decree in favour of Plaintiffs Nos. ‘4, 5 
and 6. i- ^be widow and daughters 
of Milan cannot be sustained as it has 
been found by both Courts that they 
have fiofc no title to the decreed lands 

'(1) A. 1. R. 19^*^ i'-C- 252 = 11 Mad. 483=48 
I. A. 155 (P. C.). 
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which belong to the Plaintiffs Nos. 1, 

2 and 3. This has not been contro¬ 
verted by the learned advocate for the 
respondents. The result, therefore, is 
that the decree of the Mansif will bo 
varied to this extent, viz., that instead 
of there being a decree for declaration 
of title and recovery of possession in 
favour of all the plaintiffs, there will be 
a decree in favour of Plaintiff s 1, 2 and 

3 alone. With this slight modification 
the decrees of the Courts below are 
affircnod. The reipoidents will be en¬ 
titled to gat the costs of this appoal. 

Djval, J. —I agree. 
d.d. Decree varied. 
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B. B. Ghose and Pan'TON, JJ. 

Jogendra Nath Maiti and others — 
Appellants. 

V. 

Earn Gopal Dis and others —Respon¬ 
dents. 

Appeals Nos. Hi and 192 of 1925, 
Decided on 5th January 1927, from the 
original decrees of the 4bh Sub-J., 
24 Parganas, D/- 30th July 1924. 

(а) Appeal — Foruvi—Mesne profits — Valu¬ 
ation of suit. 

Obiter ; When the value of the meaue profits 
deoreed, taken along with the value of the* land, 
exceeds Bs. 5,000, the value of tha suit must be 
taken to exceed Rs. 5,000, though the suit was 
valued at less. than. Rs. 5,000 by the plaintiS, 
and an appeal from a decree therein lies to the 
High Court. [P 617 0 2] 

(б) Civil P. C., S. 11—Order made at an 
earlier stage is binding at a subsequent stage. 

An order made at an earlier stage in the same 
proceedings is binding upon the Court at a 
subsequent stage : 6 All. 269 (P. C.).. Foil. 

[P 617 0 2] 

(c) Mesne profits—Mesne profits must be 
moulded according to facts of each case — Pur¬ 
chaser of holding in execution is entitled'to 
mesne pro fils on the basis of what he mighty have 
grown on land^Defendant's indolence is no 
ground for depriving the plaiMiff of his dues. 

Mesne profits is in ths nature of damages 
and it must be moulded according to the 
circumstances of each case by the Court in its 
discretion,’ [P 618 0 1] 

A purchaser of the bolding of a cultivating 
tenant, in execution of a mortgage decree, is 
entitled to mesne profits on the basis of the 
produce which he might have made if he cultl* 
vates the land himself and the indolence of the 
defendant or his reluctance to cultivate the land 
himself ought not to be a ground for depriving 
the plaintiff purchaser of his just dues : 35 Cal. 
1000, Foil. [P 613 C 1] 


S. C. Basu, S. 0. Maity and Apurha 
Charan Mukerjee —for Appellants, 

Ganada Charan Sen and Satindra 
Nath Eoy Chowdhury for Someswar 
Prasad Mukerji —for Respondents. 

B. B, Ghose, J .—These two appeals 
arise out of a decree by which mesne 
profits were assessed. The facts are 
these : 

One Sib Chandra Das was the tenant 
with regard to several jamas under De¬ 
fendants Nos. 3 to^5. The total area of 
the jamas is 129 bighas. Sib Chandra 
mortgaged these jamas to the plaintiffs 
some time in 1901. The Defendants 
Nos. 3 to 5 brought one suit for rent for 
all those jamas in 1905 against Sib 
Chandra. A decree was passed in that 
suit on 2nd August 1905. The decree 
was executed in 1906 and Defendants 3 
to 5 purchased the interest of the mort¬ 
gagor Sib Chandra in execution of their 
decree and took possession. Under the 
law the landlords opold not claim to 
have purchased the jamas free from in¬ 
cumbrance having brought one suit for 
rent for a number of jamas. The plain¬ 
tiffs then brought a suit on their mort¬ 
gage against Sib Chandra in 1909 in 
which the Defendants 3 to 5 were joined 
as defendants. The Defendants 3 to 5 
claimed a paramount title and asked to 
be discharged from the suit, and that was 
done. The mortgage suit was decreed 
and the plaintiffs purchased the property 
in execution of their owo decree and 
took symbolical possession in July 1912. 
The Defendants Nos, 3 to 5, who were 
in actual possession, resisted the plaintiffs 
in taking actual possession. 

Thereupon the plaintiffs brought the 
suit out of which this appeal arises, which 
was No. 51 of 1916, against Defendants 3 
to 5 for khas possession and wasiiat. In 
that suit other persons were joined as 
defendants who were said to have been 
in possession of the property under 
Defendants 3 to 5. This suit was decreed. 
Khas possession was allowed and a decree 
made tor mesne profits. The plaintiffs 
took possession in May 1917. Proceed¬ 
ings were then taken for ascertainment 
of mesne profits and a commissioner was 
appointed. The commissioner made his 
report on the 30th April 1918. In his 
opinion the plaintiffs were entitled to 
get mesne profits calculated on the basis 
of the produce which might have been 
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grown on the land. The defendants did 
not produce any paper showing what was 
actually received from the land in ques¬ 
tion. Objections were taken by both 
parties to the report of the commis¬ 
sioner. The plaintiffs wanted more, and 
the defendant, amongst other things, 
■urged that mesne profits should be calcu¬ 
lated on the basis of rent. The matter 
came up before the Subordinate Judge 
for hearing and in his judgment dated 
the 8th September 1920 the Subordinate 
Judge held that the plaintiffs were en¬ 
titled to mesne profits on rental basis, 
that is, on the assumption that the lands 
in suit were let out to tenants by the 
defendants on cash rent and bhag rent. 
He held therefore that the commis* 
•sioners calculation was wrong and he 
■said that he would determine the amount 
■of cash rent in taking further evidence, 
.and he also said that he would determine 
the bhag rent on the evidence taken by 
the commissioner. 

Subsequently the defendants produced 
•certain collection papers, and the ques¬ 
tion came up before another Subordinate 
Judge who succeeded the previous Sub- 
•ordinate Judge, and he decided the 
matter by his judgment dated the 30fch 
July 1924. The Subordinate Judge held 
that the plaintiffs were only entitled to 
mesne profits calculated on the basis of 
ths rent realized by the defendants. He 
held that the rent and cesses payable by 
the tenants on the land amounted to 
about Rs. 260 per year. From this 
amount he deducted the rent payable 
for the land to the defendants as land¬ 
lords, and he calculated the annual 
profits on the difference. In addition to 
this sum he gave the plaintiffs a decree 
for Rg, 1,050 which the Defendants 3 to 5 
took as Salami from the tenants they 
had settled on the land. The total 
amount came up to Rs. 2305-9-0. The 
plaintiffs have appealed against that 
decree and claimed Rs. 5,500 in addition 
to what has been allowed by the 
Subordinate Judge. Their appeal is 
No. 114 of 1925. The defendants appeal 
against that part of the decree by 
which the Subordinate Judge allowed the 
plaintiffs the amount of Salami which 
the defendants bad obtained from their 
tenants as also certain costs allowed 
against them. Their appeal is valued at 
Rs. 2,958-8-0 ; this appeal is No. 192 
of 1925. 


A preliminary objection has been taken 
on behalf of the respondents that the 
appeal of the plaintiff's does not lie to 
this Court. Their- ground is that the 
Xilaintiffs valued their land in their plaint 
at Rs. 2,800 and tentatively valued the 
mesne profits at Rs. 1,200. This amount 
falls below Rs. 5,000 and that would not 
entitle the plaintiff's to prefer an appeal 
to this Court from the decree of the Sub¬ 
ordinate Judge. The plaintiffs on the 
other hand, say that mesne profits wei*e 
valued by the Subordinate Judge at 
Rs. 2,305 and this added to the value of 
the land would give the value of the 
suit as over Rs. 5,000 which would 
entitle them to prefer an appeal to this 
Court. Even if the question were open 
to us for consideration we should have 
held that the appeal to this Court is 
competent. 'When the value of the 
means profits, taken along with the value 
of the lands exceeded Rs. 5,000, the value 
of the suit must be taken to exceed 
Rs. 5,000. But I do not think that this 
question is open to us for decision. This 
matter was raised before a District Court 
at a preliminary stage of the hearing of 
the appeal and it was decided by that 
Court, by its judgment dated 26th August 
1925, that the appeal to this Court was 
competent. It is urged on behalf of the 
respondents that we are not bound by 
that decision. But this^contention would 
be against the well-known principle laid 
down in the leading case of Ram Kirpal 
SJiukul v. Mt. Rup Kuari (1), where it 
was observed that an order made at an 
earlier stage in the same proceedings is 
binding upon the Court at a subsequent 
stage. Their Lordships of the Privy 
Council pointed out that if that were not 
so there would be no end of litigation. 
This principle has been re-afflrmed by 
the Privy Council in later cases which 
it is unnecessary to refer to- I therefore 
hold that the appeal is competent. 

The question then arises upon what 
basis mesne profits should be calculated. 
The evidence shows that Sib Chandra 
was a cultivating raiyat. An attempt 
was mado to establish from the evidence 
that he used to let out lands in Bhag. 
But from the evidence of defendants’ 
own witnesses it is quite clear that Sib 
Chandra bad his own ploughs and culti¬ 
vated the land himself. There is no 

(l) [188G] G All. 2G9=ll I. X 37=(i886) 
A. W. N. 28G (P. C.). 
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reason to hold that Sib Chandra was a 
rent receiver or a person who used to 
derive profits from land by letting it out 
in Bhag. It is possible that some por¬ 
tion of the land which ha could not 
himself cultivate for some reason was let 
out in Bhag. Bat that does not make 
him any the lass a cultivating tenant 
who used to cultivate the land himself. 
The plaintiffs, by their purchase in exe* 
cution of the mortgage made by Sib 
Chandra, were entitled to Khas possession 
of the land and to cultivate it themselves. 
Under these circumstances, when the 
defendants kept them out of possession, 
there is no good reason for depriving the 
plaintiffs mesne profits on this basis of the 
produce which the plaintiffs might have 
grown on the land, and what the defen¬ 
dants would have got if they had culti¬ 
vated the land themselves. 

The learned advocate for the respon¬ 
dents relies upon the case of Lachmi 
Na-rain v. Mazhar Abbas (2) for the pro¬ 
position that the basis on which mense 
profits should be calculated depends upon 
the mode of the defendants’ occupation 
of the land, and it is contended that as 
in this case the defendants were in pos¬ 
session by letting out the land to tenants 
the rental basis should be taken for the 
calculation of the mesno profits. But 
that case really does not support the 
contention of the learned advocate. The 
matter has been discussed at page 1005 
of the report where many of the previous 
cases have been cited. Mesno profits, as 
his been wall settled, is in the nature 
of damages and it must bo moulded 
according to the circumstances of each 
case by the Court in its discretion. In 
the present case as I have already stated 
the plaintiffs were entitled to actual 
khas possession and there is no reason 
why they should be deprived of the 
profits which the defendants might have 
made by actually cultivating the land. 
As was observed in the case cited above 
the indolence of the defendant or his 
reluctance to cultivate the land himself 
ought nob to be a ground for depriving 
the plaintiff of his just dues. I am there¬ 
fore of opinion that the Subordinate 
Judge’s decision, that the plaintiffs are 
entitled only to mesne profits on the 
basis of rent realized, is not correct. The 
commissioner’s view should therefore be 
accepted. 

(2) [1908] 35 Oil. 1000=1*2 0. W. N. 650. 


The next question is as to what should 
be the amount of mesne profits. On be¬ 
half of the appellants it is stated that 
they would be satisfied with what the 
commissioner found to be the produce 
for each year. The defendants, it is said, 
never took any objection to the amount 
or the value of the produce found by him 
in his report. There is, however, one 
objection taken, objection No. 16 in 
the defendants’ petition before the Subor¬ 
dinate Judge which may be read as an 
objection taken to the quantity of paddy 
and the price. But it is a very vague 
statement. It runs thus ; 

The finding of the learned Commissioner with 
regard ts the produce of paddy per higba and 
the price of paddy per maund is absolutely 
groundless, 

We, however, allowed the learned 
advocate for the respondents to point 
out the evidence on their behalf which 
would show that the Commissioners 
estimate is erroneous. Going through 
the evidence on behalf of the plaintiffs 
as wall as the defendants which was 
placed before us it seems that the Com¬ 
missioner has taken a very proper view 
of the evidence. The plaintiffs in their 
evidence stated the quantity of paddy 
as well as the value at a higher rate 
than was accepted by the Commissioner. 
The defendants on the other hand gave 
a lower rate and in some instances the 
same rate. The Commissioner after con¬ 
sidering the evidence in an elaborate 
report came to the conclusion that differ¬ 
ent quantities of paddy could be pro¬ 
duced on different classes of land and he 
divided the lands in two classes. I do 
nob think that this can be assailed as 
erroneous. The Commissioner has been 
very careful in his report and he shows 
that for one year which was a bad year, 
that is, 1321, he calculated the profits 
at a much lower rate than in the other 
years. The Commissioner also dedncted 
the costs of cultivation in assessing the 
mesne profits. I think therefore it is 
quite reasonable to calculate mesno 
profits at the rate found by the Commis¬ 
sioner. The defendants might have pro¬ 
duced bettor evidence in support of their 
allegation as to the quantity of paddy 
produced by showing in their accounts 
as to what the quantity of bhag paddy 
was, they had realized for the lands 
which were let out in bhag. But that 
V 7 as not done. (After considering evi* 
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dence the judgment proceeded.) The 
plaintiffs would be entitled to mesne 
profits at the rate o£ Rs. l,568*10-0 for 
the years 1320, 1322 and 1323 B. S. 
with interest at 12 per cent per annum, 
and for the year 1321 B. S., Rs. 1023 
with interest at 12 per cent per annum. 
The learned advocate for the plaintiff 
has calculated the amount which they 
would be entitled to get on this basis at 
Rs. 8,995-13 as. Out of this the lower 
Court has allowed Rs. 2,305-9-0 and the 
plaintiffs therefore would be entitled to 
get Rs. 6,690-1-0 in addition to what 
has been allowed by the lower Court. 
They have however valued their appeal 
at Rs. 5,500. They cannot ask for more 
because the appeal cauld not have been 
valued tentatively as all the evidence 
was taken in the lower Court on which 
the plaintiffs might have valued their 
appeal properly. The plaintiffs should 
be held to have abandoned a part of 
their claim in the appeal. 

The result therefore is that the plain¬ 
tiffs will get a decree for Rs. 7,805*9-0 
including what was allowed by the 
Court below with interest at 0 per 
cent per annum from the date of the 
decree of the lower Court that is, the 
30bh July 1924, until roali^^ation. The 
plaintiffs are entitled to their costs of 
this appeal and of the lower Court. 

With regard to the appeal of the 
defendants, F. A. 192 of 1925. having 
regard to the basis of the calculation wo 
have adopted in this Court, the plaintiffs 
are not entitled to get any portion of 
the salami, and it is not necessary to 
express any opinion as to whether the 
plaintiffs would otherwise have been 
entitled to the salami ai was decreed by 
the Court below- This appeal therefore 
with regard to the salami only valued at 
Rs. 1,050 is allowed and dismissed as to 
the rest, bub without costs. 

Panton, J.— I agree. 

B,D. Appeal No. Ill allowed. 

Appeal No. 192 partly allowed. 
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Rankin. C. J., and C. C. Ghose, J. 
(SriwaCi) Saroj Bala Bose —Appellant. 

V. 

Jatindra Nath Bose and others —Res¬ 
pondents. 

Privy Council Appeal 'No. 40 of 1926, 
Decided on 5bb January 1927. 


(o) Civil P. C., Sch. 2. para. l~Reference by 
all parties except one whose rights are not in 
dispute is valid. 

Where a reference is mide to arbitration by 
all parties to the suit except one whose rights 
are not in dispute, the reference is nob invalid. 

[P 620 C 2l 

(6) Civil P. C., Sch. 2, para. lO^Notice of 
filing not given to a party but filing made known 
to his pleader and admitted by such pleader — 
Para. 10 is complied with—Civil P. C,, O, 3, 

R . 5 . 

Where a notice of filing of an award is net 
given to the party but the order filing the av/ard 
is cominunicated to his pleader and the pleader 
admits such communication, it is a sutiicient 
compliance with the mandatory provisions of 
para. 10 having regard to O, 3, R. 5. iP 621 C 1] 

B. L. Milter and Santimoij Majumdar 
—for Appellant. 

Provask Chunder Milter, Manindra 
Nath Bancrji and Narayan Chandra 
Kar —for Respondents. 

C. C. Ghose, J. —This is an application 
for leave to appeal bo His Majesty in 
Council against a final order made by 
this Court on the 26th of July 1926 in 
Appeal from Original Order No. 53 of 
1921 arising out of Title Suit No. 191 of 
1920 in the Court of the 2nd Subordi¬ 
nate Judge of the 21 Perganas.^ The 
order complained of is one which aOirmed 
the decision of the Court immediately 
below. As regards the amount or value 
of the subject-matter of the suit in the 
Court of Ist instance and in dispute on 
appeal to His Majesty in Council, it is 
more than Rj. 10,000. In these circum¬ 
stances the only question that has got to 
be enquired into is whether the appel¬ 
lant for leave to appeal to His Majesty 
in Council has satisfied this Court that 
the appeal involves some substantial 
question of law. The facts shortly stated 
are as follows. 

On the I8th cf .\ugust 1920, the said 
suit was filed in the Court of the 2Dd 
Subordinate Judge of the 24*Perganas 
by the plaintiff' Prjfulla Kumar Bose 
against four defendants for partition of 
the estate of one Priya Nath Bose who 
was the grandfather of the plaintiff and 
the father of Defendants Nos. 1 and 2 and 
the father-in-law of Defendants Nos. 3 
and 1. It is unnecessary to mention the 
names of the defendants other than the 
Defendants Nos. 3 and 4. Defendant 
No. 3 is Sm. Niroj Sundari Bose, the 
widow of the eldest son of the testator 
and the applicant for leave to appeal to 
His Majesty in Council is Defendant 
No. 4 Sm. Sarojbala Bose. 
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It appears that on the Slsfc of June 1921, 
A petition of compromise to which the 
Defendant No. 3 was no party, was filed 
before the Subordinate Judge. The 
testator Priya Nath Bose had left a Will 
under which the Defendant No. 3 was 
entitled to a maintenance of Rg. 25 a 
month and a right of regidence in the 
family dwelling house No. 73, Amherest 
Row. As stated above she was no party 
to the petition of compromise and she 
had at no time entered appearance in 
the suit itself. There was no dispute, 
however, as regards the rights of the 
Defendant No. 3 in the estate left by the 
testator Priya Nath Bose, When the 
petition of compromise was brought to 
the notice of the learned Subordinate 
Judge, he came to the conclusion that as 
the plaintiff had not adduced any evi’ 
dence whatsoever as against the Defen¬ 
dant No. 3, the suit should stand dis¬ 
missed as against her and he pagged an 
order accordingly. As regards the parties 
to the petition of compromise, the 
learned Subordinate Judge finding that 
there was no dispute as regards the shaves 
of the other parties in and to the estate 
of the testator and further that the 
parties had waived accounts as against 
each other, passed a preliminary decree 
in accordance with the petition of com¬ 
promise. One of the terms, being 01. 9 
of the petition of compromise, provided 
for a referenco to certain arbitrators 
named therein to partition the estate'of 
the testator by mstes and bounds. 

The arbitrators, under the reference to 
them, made an award which was filed in 
Court on tho 27th of October 1922. Upon 
the said award being filed, the learned 
Subordinate Judge passed the following 
order: “haform the pleaders of both 
sides. Put up for final orders on the 
10th November next.” It appears from 
the original record which we have ex¬ 
amined for ourselves that two of the 
pleaders engaged in the case signed their 
names against the said order in the order 
sheet. It is suggested that the pleader 
for the Defendant No. 4 who is the 
present applicant before us did not sign 
the order sheet. Be that as it may, it 
appears from the evidence of the pleader 
of the Defendant No. 4 Jiva Priya Roy 
(see in this connexion page 104 of the 
paper-book) that the Bench Clerk of the 
Subordinate Judge informed him of the 
fact of the filing of the award in Court 
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by the arbitrators and that thereupon 
betook time from the Court to inform 
his client of the fact of the award having 
been so filed. After certain adjournments 
had been granted by the learned Subor¬ 
dinate Judge a final decree in accordance 
with the award was. passed by him on 
the 22nd of November 1922, 

Thereafter on the 20th of December 
1922 two petitions were pregenbed bo 
the learned Subordinate Judge by the 
present applicant one under 0. 9, R. 13 
Civil P. C., asking for the setting aside 
of the said final decree and another under 
para. 15 Sch. II of the Code of Civil Proce¬ 
dure praying for the setting aside of the 
award made by the arbitrators. Those 
two petitions were heard together and 
the learned Subordinate Judge came to 
the conclusion that no case had been 
made out for the setting aside of the 
final decree or for the setting aside of 
the award. Against this judgment an 
appeal was brought to this Court and, 
as stated above, their Lordships Mr, 
Justice Suhrawardy and Mr. Justice 
Mallik by their judgment dated the 28th 
of July 1926 dismissed the said appeal. 

At the hearing of the present applica¬ 
tion the learned Advocate General who 
appeared on behalf of theapplicanb urged 
two points, namely, (1) that the reference 
to the arbitrators was illegal inasmuch 
as Defendant No. 3 who was a party to 
the suit had not joined in the reference 
to arbitration and (2) that no notice of 
the filing of the award had been given 
to the parties undes para. 10 Sch. II of 
the Code of Civil Procedure. 

As regards the first point, as will 
appear from what has already been stated 
above, there was at no time any dispute 
as regards the rights to which the Defen¬ 
dant No. 3 was entitled under the will 
of the testator. She had not appeared 
in the suit and the plaintiff had not 
adduced any evidence as against her. In 
these circumstances the Subordinate 
Judge dismissed the suit as against the 
Defendant No. 3 and the reference to the 
arbitrators proceeded on the footing that 
there was and could be no question as 
regards the rights to which the Defen¬ 
dant No. 3 was entitled under the will of 
the testator. 

As regards the 2nd point there can be 
no doubt on the record before us that 
there was a notice in writing of the fact 
of the filing of the award by the arbi* 
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tratorg. The only question that there¬ 
fore remains for our consideration ig 
whether such notice was communicated 
to the parties in this suit or rather to 
the present applicant. 

The present applicants’ pleader in the 
Court below has stated definitely in 
in unambiguous language that the fact 
of the filing of the award of the arbi¬ 
trators, was duly communicated to him 
by the Bench Clerk. It follows that the 
order made by the learned Judge must 
have bean shown to the applicant’s 
pleader. It may be that his signature 
was not obtained to the order sheet 
against order No. 38 dated the 27th of 
October 1922; but the e7idenc0 of the 
pleader taken with the order itself is, in 
my opinion a sufficient compliance with 
what has been described as the manda¬ 
tory provisions of para. 10, Sch. II of the 
Code of Civil Procedure. In this connex¬ 
ion reference may also bo made to O. 3 
E. 5, of the Code of Civil Procedure. 

In my view, therefore, the learned 
Advocate General has failed to satisfy 
the condition ef the last clause of S. 110 
of the Code of Civil Procedure, in 
other words, the points urged before us 
do not in my opinion, involve any sub¬ 
stantial question of law. In these 
circumstances the present application 
must stand dismissed and dismissed with 
cost—hearing fee, five gold mohurs. 

Rankin, C. J .—I agree. 

R.D. Application dismissed. 
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CuMiKG akd Graham. JJ. 

J. G. Gaistaun —Complainant —Peti¬ 
tioner. 

V. 

Banku Behary Dhar —Accused—Oppo¬ 
site Party. 

Criminal Revision No. 120 of 1927, 
Decided on 8th April 1927, from an order 
of the 4th Presy. Mag., Calcutta, D/- 27th 
January 1927. 

2 }c Criminal P. C., S, 195 —S. 195 contemplates 
only civil, criminal xnd revenue Courts—Land 
Acquisition Officer is not a Court. 

Althoagh the word used in 8.195, sub-S. (2), 
Jb‘' includee”, the Courts which can make a 
complaint under that section are restricted to 
the CouctB detailed in S. 476. Criminal P. C., 
namely, civil, criminal and revenue. Lac^ 


Acquisition ColJpctor is not a Court within 
S. 195 so far as S. 207, Indian Penal Code, is 
ccncerued. His iuuotioa really is to ascertain 
cn behalf of the Government what is the value 

of the property which the Government proposes 
to acquire and to make an offer to the party. 
In doing so he is allowed to import his own 
knowledge into the matter ; 32 Cal. 605, (F. C.> 
Bel. on. [p 623 C IJ 

B. C. Chatterjee, Charu Chandra 
Biswas and Manindra Kumar for 

Petitioner. 

Narcndra Kumar Bose and Hira Lai 
Ganguly —for Opposite Party, 

Cuming, J. This is a Rule granted 
by my learned brothers Mr. Justice 
Suhrawardy and Mr. Justice Mitter 
calling upon the Chief Presidency Magis¬ 
trate to show cause why the order of the- 
Pourth Presidency Magistrate discharging 
the accused, the opposite party in this 
Rule, should not be set aside on the 
ground that the Magistrate has erred in 
holding that the Land Acquisition Col¬ 
lector is a Court and as such his sanction 
was necessary for a prosecution under 
S. 207, Indian Penal Code. 

The facts of the case are briefly these : 
The petitioner sought to prosecute the 
opposite party for having fraudulently 
claimed the compensation awarded in 
respect of Premises No. 10, Howe’s Lane, 
before the Second Land Acquisition Col¬ 
lector knowing that he had no right or 
rightful claim to such award intending 
thereby to prevent that money from^ 
being taken in execution of a decree or 
order which had been made or which he 
knew was likely to be made further by a 
Court of justice in a civil Court suit ; 
and the petitioner contended that there¬ 
by the opposite party had committed an 
offence under S. 207, Indian Penal Code. 
The case proceeded for some time and a 
certain number of witnesses were exa¬ 
mined. Then the learned Magistrate 
Mr. H. K. De passed the following order : 

This is .1 cAse under 8. 207 Indian Penal 
Code. From the ruling cited before me I am of 
opinion that the Land Acquisition Collector’s 
Court is a competeat Court and as such under 
8. 195 (1) (bj. Criminal P. C., without the sanc¬ 
tion in writing of the Collector the complainant 
has no legs to stand upon. No sanction in 
writing of the Collector has been adduced in 
evidence. The prosecution has not called the 
Collector. I. therefore, discharge tho accused 
under S. 2-53, Criminal P, C, 

I may here point out that S. 195, 
Criminal P. C., as it now stands con¬ 
templates not a sanction but a complaint 
by a public servant so far as 01. (aj ig 
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concerned or by a Court under Cla. (b) 
and (c). Apparently the amendment of 
the Code made in 1923 has escaped the 
notice of the learned Magistrate. 

The matter has been somewhat further 
'Complicated by the explanation which 
has been submitted by the learned Magis* 
trate in reply to the Buie. In this ex’ 
planation the learned Magistrate ap¬ 
parently states that he held that the 
proceedings continued before the tribu¬ 
nal and that the tribunal was a Court 
and hence sanction was reciuired. He 
does not state definitely whose sanction 
is required. Bub presumably it would 
be that of the tribunal. I need hardly 
say that if his contention is correct the 
Court who could alone -complain would 
be the tribunal, I can only say that 
this explanation is at entire variance 
with his own order of the 27th January 
1927. There he states that the Land 
Acquisition Collector’s Court is a com¬ 
petent Court and so 

without the sanction in writing of the Col- 
lector, the complainant has no legs to stand 
upon. No sanction in writing of the Collector 
has been adduced in evidence. 

How possibly in his order the learned 
Magistrate could mean to refer to the 
tribunal I do not understand, unless the 
learned Magistrate did not realize the 
difference between the Land Acquisi¬ 
tion Colle.ctor and the Improvement 
Tribunal. 

I think, we must decide the Rule on 
the plain words as given in the Magis¬ 
trate’s order, namely, that no sanction 
has been given by the Land Acquisition 
Collector. 

Mr, Chat ter jee who has appeared in 
support of the Rule has argued that the 
Land Acquisition Collector is not -a 
Court. Mr. Bose who has appeared in 
opposition to the Rule has argued that 
even if he is not a Court for the purpose 
of the Land Acquisition Act, he^ is a 
Court for the purpose of S. 195, Criminal 
P. C. The expression Court is nowhere 
defined in any of the Codes. Mr. Chafe’ 
terjee relies on the case of Ezra v. Secre" 
tary of State (l), with special reference 
to pages 619 and 621. This case went 
upon appeal from this Court to the 
Privy Council and the judgment of this 
Court (Mr. Justice Ameer Ali and Mr. 
Justice Stephen) is reported in pages 605 
to 624 of the volume. At page 619 the 

^(1) Cl.y05J 32 Gal, 605=32 I. A. 93=1 C. L. J 
227=9 C, W. N. 454 (P, C.). 


learned Judges in considering the .ques* 
tion as to whether the Land Acquisition 
Collecter is or is not a judicial officer or 
Court states as follows: 

He is, ia no sanse of ths term, a judicial 
odicer ; nor is ths procseding before him a judi¬ 
cial procesding. In this view we are supported 
by the decisioa of this Court in Durga Dai 
Bukhit V. Queen-Empress (2). The award which 
ha makes does not possess any finality so fai as 
the persoas interested are concerned, for uodec 
S. 18 any person interested who has not accepted 
the award may within a certain time by written 
application to the Collector retjuire a reference 
of the matter for the determination of the Coart. 
This shows that so far as the Collector is con¬ 
cerned, he is not a Court. 

And further at page 621 the learned 
Judges point out : 

His determination was not a judicial act; 
he was acting merely as an agent of the Govetn- 
meut to ascertain the value and to make a tender, 

Mr. Bose concedes for the sake of argu¬ 
ment that so far as regards the Land 
Acquisition Act he may not be a Court; 
bub 30 far as regards proceedings in that 
Court, he contends, he is a Court under 
S. 195, Criminal P. C. Mr. Bose points 
out that S. 195, sub-S. (2) now runs as 
follows : 

In Cls. (b) and (c) of sub-S, (1) the teroi 
‘Court* includes a civil, revenue or criminal 
Court, 

Mr. Bose points out that before the 
amendment of 1923 the ^word used was 
*'means.” Hence he contends* that the 
section contemplates other Courts besides 
civil, revenue or criminal Courts. His 
contention is that a "Court’’ means an 
authority who is empowered to take 
evidence and to decide a matter. In 
support of his contention he relies upon 
the case of Empress v. Narayan Gan^ 
payya (3). In that case the question 
was whether a mamlafcdar was or was 
not a Court. The learned Judges in . 
disposing of the matter remarked : ‘I 
should describe him as a revenue Court/ 
but it matters very little whether you 
describe him in that way or as a civil 
Court. The judicial result-is precisely 
the sams in a matter of this kind. I say 
that he was a "Oourt” for these reasons : 
he had power to summon witnesses, to 
take evidence, although it may be cot 
to administer an oath to consider the 
evidence and to make a final order which 
might be an order of great importance 
and would be final unless changed by his 
superior on revision or appeal until ther^ 

(2) C1900J 27 Cal. 820. 

(3) C19141 39 Bnm. 310=27 I. 0.117=16 Boa, 

L. R. 678. 
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had been a declaration of a civil Court 
which conflicted with it, I do not know 
whether that decision helps us much in 
the present case. Reading S. 475, Cri¬ 
minal P. 0., together with S- 195, Cri¬ 
minal P. 0., it is difficult to see what 
would be the Court other than civil, 
revenue or criminal Court contemplated 
by S. 195, sub-S. (2). Section 47G pro¬ 
vides that any civil, revenue or criminal 
Court can in certain circumstances make 
a complaint to the Magistrate with re¬ 
gard to certain offences which are dealt 
with in Cls. (b) and (c) of sub-S, (1) of 
S. 195, Criminal P. 0. 

As far as can bo seen S. 47C is the only 
section which gives any Court powers to 
make a complaint. This section seems 
to deal only with civil, revenue or cri¬ 
minal Court. Therefore, it seems to me 
that although the word used in S. 195, 
sub-S. (2) is “includes,” the Courts which 
can make a complaint under that sec¬ 
tion are restricted to the Courts which 
we find detailed in S. 476, Criminal P. 0. 
Whether S. 195. sub*S. (2) helps us much 
in determining the question whether the 
Land Acquisition Collector is or is not a 
Court, I am not very certain. But, after 
a careful consideration I have come to 
the conclusion that he is not a Court. 
His function really is to ascertain on 
behalf of the Government what is the 
value of the property which the Govern¬ 
ment proposes to acquire and to make an 
offer to the party. In doing so he is 
allowed, as has beau pointed out in the 
case of Ezra v. Secretary of State (1), to 
import his own knowledge into the 
matter. In the case of Durga Das Rukkit 
V. Queen-Empress (2) (with special refer¬ 
ence to page 826) a question arose as to 
whether a Deputy Collector under the 
Land Acquisition Act was or was not a 
judicial officer or a Court. In that case 
the question was whether his sanction 
was or was not required under S. 195, 
Criminal P. C., and it was held that he 
could not be regarded as a Court. 

The conclusion to which I have finally 
come is that the Land Acquisition Deputy 
Collector is not a Court and that ho, 
therefore, could neither give sanction 
nor more correctly make a complaint 
under 8.195, Criminal P. 0., so far as 
S. 207, Indian Penal Code., is concerned. 
His sanction or rather his complaint was 
not necessary for a prosecution under 
, S. 207, Indian Penal Code. 


That being so, the Rule must be made 
absolute. The order of discharge is set 
aside and the Magistrate is ordered to 
proceed with the case from the point at 
which he has discharged the accused. 

Graham, J. —I agree. 

D,D. Buie made absolute. 
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Eaxkin, C. j., and G. C. Ghose, J. 

Sarat Chandra Khan —Appellant. 

V, 

Upendra Nath Bose —Respondent. 

Appeal No. 129 of 1926, Decided on 
Slst January 1927, from the order of C. 
C. Ghose, J., in Original Civil Suit No. 
692 of 1920, D/- 25feh June 1926. 

Ltmitalion Act, S. 12—A j}pellant required 
to do certain things before delivery of copies to 
him—Default in doing these things will disen- 
title appellant from claiming exclusion of whole 
time. 

Any failure in reasonable diligence which 
produces uunecessiry delay owing to default of 
appellant to do things required by law to be done 
by him at some stage of obtaining copies, will 
disentitle an appellant to claim the whole of 
the time actually occupied in obtaining the copy 
as the time unnecessarily occupied is not time 
“ requisite ” within S. 12 : A. I. fl. 1922 P. C. 
352 ; A, I. jR. 1925 Cal. 735, Cons. [P 624 C 1] 

S. C. Bose —for Appellant. 

B, li. Ghosh —for Respondent. 

Ranlfln, C. J.—The first question is 
whether this appeal was brought out of 
time. The order appealed from was 
pronounced on the 26th June 1926 and 
the memorandum of appeal was filed on 
the 6tb November 1926, the last day of 
the long vacation. The law gives to an 
appellant twenty days excluding the 
time requisite for obtaining a copy of 
the order appealed from. Cases which 
show bow this rule is to be applied to 
the rules and practice of this Court on 
the Original Side are Nibaran v. Martin 
& Co. (1), Pramatka v. Lee (2), Gobind v. 
Official Assignee (3) Kamrudin v. Mitter 
(4). 

These decisions show (i) that a copy 
of the order must be applied for within 

(1) [1^] 32 C. L. J. 127=:58 I. C. 408. 

(2) [1919] 23 C. W. N. 563=52 I. C. 582 on 
appeal A. 1. R. 1922 P. C. 352=49 Cal 
999# 

(3) A. {. R. 1925 Cal. 291, 

(4) A. I. R. 1925 Cal. 735=52 Cal. 342. 
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twenty days of its being pronounced and 
(ii) that it will be of no avail to apply 
for such copy unless within the twenty 
days a requisition to draw up the order 
has been given either by the appellant 
or by some other party to the cause. 
Even if these conditions are complied 
with the time to be excluded will not 
necessarily be the whole of the time 
which in fact elapsed between the date 
of the application for a copy and the 
date on which the copy was furnished. 
Under the Original Side rules, there are 
certain points at which the time to be 
occupied by the process of obtaining a 
copy of the order is in the control of the 
appellant to some extent : (a) the draft 

of the order has to be approved or 
amended, (b) The fees for the copy 
order have to be paid in stamps ; (c) 

the order when ready has to be taken 
up. Any failure in reasonable diligence 
which produces unnecessary delay at one 
or more of these stages will disentitle an 
appellant to claim the whole of the time 
actually occupied in obtaining the copy 
of the order. The tims unnecessarily 
occupied is not time “ requisite ” within 
the meaning of S. 12 of the Limitation 
Act, 1908. 

4 

There is, however, another matter as 
to which time is within the control of 
the appellant. This appears by S. 27 of 
Ch. 16 which gives to any party a right to 
apply to have the order drawn up if the 
party in whose favour it was does 

not do so within four days. The present 
case requires us to consider this. Appli" 
cation for a copy was made on the 29th 
June, but a requisition'to draw up tho 
order was not given till l5bh July, 
Meanwhile, of course the application for 
a copy was entirely ineffective. 

In my opinion the decisions show that 
the proper way for ascertainig whether 
the appellant is in time is to look first 
at the date on which he applied for a 
copy. By that date so many days out of 
the twenty given to him by Art. 151 of 
Schedule I of the Limitation Act had 
been exhausted, and he had so many left. 
The time requisite for obtaining the 
copy begins to run in his favour from 
that date. But if he could and should 
have applied to have the order drawn up 
before any such application was in fact 
made whether by himself or any other 
party or, if unnecessary delay was occa" 


sioned by his conduct at any of the other 
points at which time was within his 
control, he can get no credit for the time 
wasted. Such time as well as the time 
elapsing between the obtaining of the 
copy and the filing of the memorandum 
of appeal must be debited against the 
balance remaining to his credit out of the 
twenty days at the time when he 
applied for the copy of the order. 

Now the order in this case was made 
on 25tb Juue and the appellant applied 
for a copy on 29th June, so he had six* 
teen (if not seventeen) days left to him 
out of the twenty days allowed. He 
might and should have applied for the 
order to be drawn up by (say) Ist July. 
He wasted fourteen days before doing so 
on 15th July. He took from 12th to 
16th August to approve the order but 
that period included a week'end. I see 
nothiug else against him, though there 
was some delay between 3rd September 
when be paid the fees and 14th Septem* 
her when he got the copy. But in any 
case if we go back a fortnight from 3rd 
September that only takes us to 20th 
August. As at that date the appellant 
bad sixteen days still to run out of the 
twenty allowed to him he was not there* 
fore out of time when on 27th August 
the long vacation commenced and as the 
memorandum was filed by the opening 
day in November he is not barred by the 
statute. 

Id these circumstances, an order may 
be made approving of the index as set 
forth in paragraph 6 of the petition and 
giving fourteen days from to*day as 
time in which to file the paper'book. 
Costs of this application to be respon* 
dent’s costs in the appeal. The judg* 
ment, if any, to be included in the 
paper-book. 

Ghose, J. —I agree. 
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. Rankin, C. J., and Mukerji, J., 

Cotton Trading Company Ld,, 

—Appellant, 

V. 

Jajodia Cotton Mills, Ld, — Respon¬ 
dent;. 

Appeal No. 107 of 1926, Decided on 
24th Novembai* 1926, from an order of 
G. G. Ghose, J. 

(rt) Couipanies Act (1013), S. 163— Notice 
by creditor’s solicitors ts not enough. 

A<lemancl by the solicitors of a creditor is uot 
sufi&pient for parposcs of S. 103, (P. G20. C. 1] 

(b) Companies Act (1913), S. 103 (1)— Com¬ 
pany fiiusi Oo in default at the lime of service. 

Sab-Seebiou (1) bo S, 1G3 means th\t the coni- 
paoy to be served musb ,vt bhe bime of the service, 
be ill default aud that, being in default, it is to 
be served with a demand uuder rather special pro* 
cautions so that if it inak-^s further default for a 
period of three weeks the quesbioa of its inability 
to pay tha debts is set at rest. (P. CdO, C. 2] 

Langford James and A. K. Boy —for 
Appellant. 

S. N. Banerjee, Binod Mitter and 
K. P. Khaitan —for Respondent. 

Rankin, C. J.—This is an appeal by 
the Japan Gotten Trading Gompany, 
Limited, which presented a petition be¬ 
fore Mr. Justice 0. G. Ghose for the com¬ 
pulsory winding up of a company called 
the Jajodia Cotton Mills, Limited. 
Several points were dealt with by bhe 
judgment, but there is a point not dealt 
with by the judgment, as to which wo 
are not satisfied, that it over was aban¬ 
doned and which we think is fatal to the 
petition. 

It appears that a firm called Sukdoodas 
Ramprosad were the managing agents of 
the company. They were also IBanians 
and apparently debtors of the petition¬ 
ing creditors. They obtained a promis¬ 
sory note for Rs. 6,00,000 from the com¬ 
pany payable on the Slsb of March 1926 
and they endorsed that promissory note 
to the petitioning creditors. It is as 
endorsees of that promissory note that the 
Japan Cotton Trading Gompany, Limited, 
claim to be entitled to wind up the 
Ootton Mills, Limited. 

The first question in such a case, logic¬ 
ally no doubt, is the question whether 
there is a good petitioning creditor’s debt, 
and two points as to that are contested 
at the present stage of this case. The 
first point of contest is that it is said 
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that upon a true coUvStruction of the pro¬ 
missory note it is not a note binding tho 
Jajodia Ootton Mills, Limited, at all, but 
is really a note on which tho directors, 
D. 11. Wilmer, Radha Kissen Sonthalia 
and the firm of Sukdeodas Ramprosad 
were personally liable. 

The second question is this : that to¬ 
wards the end of May 1926 it is alleged 
that an arrangement was made between 
the Japan Trading Company, Limited, 
and Messrs, Sukdeodas Ramprosad either 
on their own behalf or both on their own 
behalf and on behalf of the Jajodia 
Cotton Mills, Limited, whereby Messrs. 
Sukdoodas Ramprosad were to give two 
cheques amounting in all to Rs. 40,000 
upon the term that the petitioning cre¬ 
ditors would abandon their rights on this 
promissory note against the Jajodia 
Cotton Mills, Limited. 

Apart from these two points there is 
another. It is said by the company that 
in this case the petitioning creditors 
have not served a statutory notice in 
compliance with S. 163 of the Indian 
Companies Act and that in their petition 
for winding up they make no other case 
as regards the inability of the company 
to pay its debts. 

Now, there can be no doubt that the 
petition before us is based as regards 
proof of inability to pay the debts upon 
two notices which are relied upon under 
S. 163. Both are from Messrs. Fox and 
Mandal, the petitioning creditor’s solici¬ 
tors, saying that they were 

in>.tructed to demand payment to the Japan 
Cotton Trading Company, Limited, or to us as 
their solicitors the sum of Rs. 6,00,000 (six lacs) 

and giving notice that tho promissory 
note l)ad been dishonoured by non-pay¬ 
ment and that in default the Japan 
Cotton Trading Company Limited would 
adopt legal proceedings. 

Those notices are letters signed by the 
solicitors in their own name Fox and 
Mandal, and the objection taken before us 
is that that does not comply with the 
of sub-S. (l) to S. 163 : 

If a creditor, to whom the company is indebted 
in a sum exceeding Rs. 500 then due, has served 
on the company a demand under bis band re¬ 
quiring the company to pay the sum so due. 

We have, therefore, to consider in this 
case whether it is correct to apply for 
the purposes of S. 163 the general common 
law principle gui facit per alium facit 
per sc in accordance with the decision in 
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In re Whitlay Partners, Limited (1). It 
soeius to me v6ry difficult to say that the 
words “uoder his hand” in a section of 
this character are complied with by any 
notice in writing or by a notice which is 
' signed by somebody acting in the^ ordi¬ 
nary way as a solicitor of the petitioning 
creditors. The effect of the statutory 
notice is that unless the debt is paid 
within three weeks, or some arrangement 
is made with the creditors, the company 
is in the position of being conclusively 
estopped from denying that it is unable 
to pay its debts. It is a highly formal 
and important document, although it is 
perfectly true that the demand may bo 
made in any terms. It has to be served 
on the company by leaving the same at 
its registered office and it has to be a 
demand ‘‘under the hand” of the credi" 
tors. I think that those words must be 
taken to have a special intention. The in¬ 
tention must be that there can be no doubt 
at all about such a notice as this being 
recognised as a notice directly authorised 
by the creditors and as one to which will 
attach or may attach the very serious 
consequences which the Companies Act 
imposes. That any solicitor’s letter 
making a demand in any form, if left at 
the registered office of the company, 
should be regarded as a notice that the 
company must be wound up on the cre¬ 
ditor’s petition if the debt were not paid 
within three weeks is, I think, not the 
intention of the statute. I am far from 
saying that any good would be done by 
attempting to draw any analogy bet¬ 
ween this statutory notice and such a 
notice as the Bankruptcy notice under 
the English Bankruptcy Act. But it is 
clear that “under his hand” has some 
special purpose in this connexion; and 
in view of the fact that a consequence so 
serious is attached to non-complianca 
with the notice I am not of opinion that 
there is here nothing to prevent the 
general common law principle from being 
applied. That being so the two notices 
founded upon in this petition as being 
statutory notices are not sufficient. 

The only other question which arises 
is whether the letter written on the 31sfc 
of March 1926 signed in the name of the 
petitioning creditors by their manager 
Mr. Y. Obsaka would not be a sufficient 
c ompliance. In this case it appears that 

(l) [1886] 32 Ch. D. 337=55 L. J. Oh. 510=34 
^Y. R. 505=54 L. T. 912. 
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the promissory note was payable on the 
31st of March—the very day on which 
this letter was sent. The letter runs as 
follows: 

Rafetriag to our letter of the 26th March 
current, we bag to present to you herewith for 
payment the promissory note for Rs. 6,00,000 
date 1 24th July 1925 executed by you in favour 
of Messrs. Sukdeodas Ramptosad and by the 
latter endorsed over to us for valuable consider¬ 
ation. In default of payment, we shall place 
the matter in the hands of our solicitors. 

Thera might; be no great difficulty in 
allowing these petitioning creditors to 
rely upon this letter instead of the two 
letters founded upon in the petition as 
statutory notice, bub, in my opinion, this 
letter is not such a notice as satisfies the 
conditions of S. 163. One may take 
either of two views with regard to the 
letter. First, it does nob appear that the 
promissory note was one payable on 
demand; and, therefore, as at present 
advised, I think that presentment for 
payment was necessary before it could be 
said that on the 31st of March the money 
was due. At the time this letter was 
written and at the time it was served 
upon the company presentment had not 
been completed in order to make the 
money due. Whether or not the peon 
who served this letter was charged with 
the duty of receiving the money and 
could, on being told that the money 
would not be paid, have produced out 
of his pocket another letter and then 
served it and so satisfied the sectiou l 
need not consider! but at the time this 
letter was served that money could not 
be said to be due because presentment 
was being made for the first time by the 
very letter itself. If, on the other hand, 
one takes the view that presentment was 
not necessary at all to charge the makers 
of this promissory note, then the company 
was nob in default until the end of that 
day. At the tims the letter was served 
upon them they had still some time in 
which they could or could not pay the 
money; and, in my judgment, in no way 
can that letter be regarded as a com¬ 
pliance with S. 163. In my view sub* 
S. (l) to S. 163 means that the company 
to be served must, at the time of the 
service, be in default and that, being in 
default, it is to be served with a demand 
under rather special precautions so that 
if it makes further default for a period of 
three weeks the question of its inability 
to pay its debts is set at rest. For this 
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reason I think this pebibion was pcesentocl 
wibhoub fche petitioning crediboi's having 
gob their tackle properly in order. 

It is said that even if the petitioning 
creditors should fail in making out that 
the company is unable to pay its debts 
hy means of the statutory notice, they 
should be allowed to prove the company’s 
insolvent position In my judg 

ment, that could only be done by amen¬ 
ding the petition. Bub in the present 
case it is said'that the balance sheet pro 
duced by the company itself in the course 
.01 the proceedings warrants our holding 
that the company is unable to pay its 
debts. Apart from the fact that if the 
petitioning creditors wanted to show 
that this company was unable to pay its 
debts, they ought to have made a definite 
case so that the company could answer 
it. I cannot tell for certain, looking at 
this balance sheet, anything much more 
than this that this company hai some 
lao 3 ordinary shares paid up, furthei 
5 lacs preference shares paid up, that it 
I)orrow 0 d large sums in addition to that 
from time bo time and has apparently 
lost something like Rs. 2,72,000. That 
is an account of the position of the 
company. Whether it is impossible for 
this company by creating a mortgage 
over its freehold property or over its 
plant and machinery to raise money is 
another matter. These are questions at 
which I can only guess. I do nob want 
to pretend for a moment that this balance 
sheet would inspire ms with any confi* 
■dence in the concern, bub it is not right 
that this balance shseb produced by the 
respondents should be taken as against 
them as proof on fche face of it that they 
are unable to pay their debts. 

We find that there are two matters on 
which Mr. Justice Ghose made a de¬ 
cision. He held that the promissory 
note in this case is nob a note of the 
company. I do nob propose to give any 
opinion on that point, not would it be 
iair to do so in view of the fact that the 
company's case has not been argued be 
fore ns. The same observation applies bo 
fche question whether there was any 
arrangement releasing the company from 
■fche claim of the petitioning creditors. 
Bub fche effect of our judgment is that 
these two matters are no longer mabbors 
covered by decision and the parties will 
nob any further bo deemed to be bound 
d)y Mr. Justice Ghose’s finding. 


There is a further matter, viz., blio state 
of the account between Messrs. Sukdoodas 
Kainnrosad and the petitioning creditors. 

1 doubt if that has any bearing on the 
matter and in any case I say nothing 
about it. 

Bub there is yet one matter upon which 
I do desire bo say something. When this 
petition was presented, the company 
without waiting for it to come on for 
hearing, applied to Mr. Justice Ghose for 
an order fco have the petition taken otT 
the file and the advertisements stayed, 
and so forth. The company took no 
advantage by that procedure because the 
hearing was adjourned bo the same day 
as the hearing of the pebibion, bub I find 
that the learned Judge has given against 
the petitioning creditors the costs of the 
company in making that application. 
We have gone through the points in this 
case and it is only necessary for me to 
say that there was no case at all for 
taking the petition off the file or any¬ 
thing of that sorb. It was a case which 
was bound to be dealt with in the 
presence of the creditors and shareholders 
and after advertisements. I think the 
order of the learned Judge directing the 
petitioning creditors bo pay those costs to 
the company was unfounded and I am 
prepared to interfere with that order as 
to costs and to discharge it. The result 
is that this petition is disposed of by 
this Court on the basis that the petition¬ 
ing creditors have not satisfied the Oourt 
by propsr proof that the case comes 
within S. lo2, Cl. (fi), that the 
compaay is unable to pay its debts. Tbe 
questions as to the liability of the 
company and as to the arrangement are 
left open. 

The order of the learned Judge is 
varied by discharging that part of it 
which directed the petitioning creditors 
to pay bo the company costs of the 
iabermediabe application, but the petition 
is otherwise dismissed with costs and the 
appeal is dismissed with costs. As to 
the intermediate application Mr. Baner- 
jae’s clients will get the costs of one 
affidavit only on the ground that it was 
used as part of their opposition fco fche 
petitioning creditors'pebifeion but will get 
no costs of launching the application or 
of the hearing of fche same. 

Mukerjt, J.—I agree. 

D.d. Order varied. 

Appeal dismissed. 
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B'luhuii Chandra Proihan — Accused 
—Appellant. 

V. 

Ki'iii-Empsro) —Opposite Party. 

Criminal Appeal No. 34 oE 1927, De¬ 
cided on 2Gth May 1927, from the order 
of the Addl. S. J., Miinapur, D - 20th 
November 1926. 

(а) Crlviinal P. C., S. il^i—Condnci of jury 
called in qvcstioyi—Court enquiring into it — 
Enquiry judicial. 

Whenever ihe conduct of the jury is taken 
exception to, during the progress of the trial in 
the Sessions Court, tho presiding Judge has 
undoubted jurisdiction to enquire into the same 
and such au enquiry is a judicial enquiry, la 
the course of such an enquiry the Sessions 
Judge is entitled to call upon any persons tc ap- 
l^ear before him, to administer oath to such per¬ 
sons and to require them to give evidence ; .4. 

I. R. 1923 Cal. 724, Ref., [P629, C IJ 

(б) Criminal Trial—Jury cannot talk to per' 
sons connected with accused. 

The jury are not entitle I to discuss the case 
which is being tried before them, or to talk to 
persons connected with the accused before them. 

[P 629, C 2] 

(c) Criminal P. C., S. i 76 —Enquiry need not 
be exhaustive. 

Haviog regard to the terms of S. 476, Criminal 
P. C.,‘auy preliminary enquiry that may be 
deemed rnscess.iry b.fore miking a complaint 
need not be of an exhaustive nature. [P 629, C 2] 

Bir Bhushan Datt —for Appellanfe. 

Khundki) —for fche Crown. 

Judgment. —This appeal mus!: be 
dismissed. Whab has happened in this 
case is this: A trial was going on be¬ 
fore the learned Sessions Judge in which 
theaeoused had been charged wiiih hav 
ing committed an offence punishable 
under 3.395, I. P. C. It appears that 
certain other people had been committed 
to take their trial in the Sessions Court 
in respect of an offence punishable under 
S. 412, I. P. G. There was an order 
made in the last-mentioned case that the 
trial of the accused under S. 412, I. P. G., 
should be taken up after the trial of the 
case under S. 395 had been concluded. 
It appears further that one of the ac¬ 
cused in the case under S. 412, I. P. G., 
was the tadbidkar of the accused in the 
case under S. 395. The appellant before 
us is the President, Panebayat of 
the Union, and it is said that he noticed 
on one particular day that the foreman 
of the jury, who were trying the accused 
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under S. 395, I. P. G., was talking-to the 
accused ;n the case under S, 412, who 
was the tadbidkar of the accused in the 
case under S. 395. He thereupon 
brought the matter to the notice of the 
learned Sessions Judge. 

The leaimed Sessions Judge thereupon 
determined to hold an enquiry into the 
matter, and as preliminary thereto, the 
appellant before us was required to file 
an affidavit stating what he bad observed 
in respect of the matter to which he had 
drawn the attention of the 'learned Ses¬ 
sions Judge. The appellant filed an 
affidavit which was sworn to before tho 
sherisfcadar of the Gourb. The affidavit 
was brought to' the notice of the Ses¬ 
sions Judge on the 26th July 1926, when 
be, after perusing the affidavit, called 
upon the appellant before us to step into 
the witness-box and to state orally on 
oath the circumstances referred to in 
his affidavit. The appellant thereupon 
gave evidence before the learned Ses* 
sioQS Judge. It subsequently transpired 
that the sheristadar had no power to 
have affidavits sworn before him. It 
followed thereupon that no action could 
be taken on the affidavit referred to 
above, but the learned Sessions Judge 
having come to the conclusion in the 
course of the enquiry which he held^ 
wherein the appellant before us gave* 
evidence, that the information which 
had been supplied by the appellant was 
false, directed that complaint should be 
lodged againb the appellant for having, 
committed an offence punishable under 
S. 193,1. P. G. He accordingly drew up 
proceedings under S. 476, Oriminal r. 0-»- 
in respect of the statement made by the 
appellant during his examination on the 
26th July 1926 at the enquiry referred 
to above. 

It is argued before us that the proceed-* 
ings initiated by the learned Sessions 
Judge under S. 476, Criminal P. G., are 
incompetent, because there is no provi¬ 
sion whatsoever in the Code of Oriminal 
Procedure, which authorized the learned 
Judge to hold an enquiry, such as he 

did in the midst of the trial of the ac“ 
cased under S, 395, 1. P. C., into the 
circumstances to which attention had 
been drawn by the appellant and that, 
therefore, the enquiry which be held 
was not and should not be treated as a 
judicial enquiry, and no oath could be 
administered to the appellant on the 
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26bh July 1926. Ib ia furbher argued 
^bat bhsL'e is nobbing in bha Code of 
Oi'iminal ProoodUL’a which prevented or 
•could prevent the foreman of the jury 
from talking to the tadbidkar of bha ac¬ 
cused in the case under S. 395. 

Lastly, it is argued that the learned 
Judge has nowhere recorded that it is 
expeiient in the ends of justice to make 
a complaint such as he directed to be 
made under the provisions of S. 476, 
Criminal F. G., nor did he 6nd as a fact 
that the evidence before him was of such 
;a nature as could warrant his taking ac- 
ifcion in the manner in which he did. 

It is perfectly true that there is no 
express provision in the Code of Crimi¬ 
nal Procedure for an enquiry of the 
nature such as was held by the learned 
Sessions Judge during the progress of 
the trial of the accused under S. 395, 
I. P. 0., but there can be no doubt what¬ 
soever that the learned Judge had 
power to make such an onquiry, and ’n 
this connexion reference may be made 
to the case of Rahim Shaik v. Emperor 
(1). As observed in that case, it would 
the farcical to hold that when a matter 
•of this description is brought to the 
.notice of the learned Sessions Judge in 
'the midst of a Sessions trial he has no 
jurisdiction bo make an enquiry, such as 
in his discretion he may consider neces- 
•sary in the ends of justice. 

In our opinion, whenever the conduct 
of bha jury is taken exception to during 
the progress of the trial in the Sessions 
Court the presiding Judge has undoubted 
jurisdiction to enquire into the same, 
lb follows from what has been stated 
above that an enquiry such as is re¬ 
ferred to must in the nature of things 
be a judicial enquiry. In the course of 
such an onquiry the Sessions Judge is 
entitled to call upon persons to appear 
before him, to administer oath to such 
persons and to require them to give evi¬ 
dence. We must therefore negative the 
first point argued before us. 

As regards jibe second point, the state- 
meat of the proposition carries, in our 
opinion, its own refutation, Wa entirely 
dissent from the propositioa sought to 
be canvassed before us that the jury 
were entitled (wa leave aside the cases 
referred to in Ss. 293 and 300, Criminal 
G.) during the progress of a trial of 
fli ogse to talk to persons connected with 
~tXI A, I. R. 1923 OaJ. 724=50 Cal. 872. 
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the accused. The jury are obviously 
not entitled to discuss the case which 
is being tried before them, or to talk to 
persons connected with the accused be¬ 
fore them. The second point must, 
therefore, be negatived. 

As regards the third point, the learned 
Judge's order shows that in his opinion 
the appellant had given false evidence 
before him. That order by itself and in 
view of •the proceedings staged under 
S. 476, Criminal P. C , carries the im¬ 
plication that the learned Judge must 
have felt that the ends of justice re¬ 
quired that an enquiry bafore a Magis¬ 
trate should take place, lb is nob 
necessary, having regard’bo the terms of 
S. 476, Criminal P. G., that any preli 
minary enquiry that may be deemed 
necessary should be of an exhaustive 
nature. The third point also fails and 
the result is, as stated above, that this 
appeal must stand dismissed. 

D.D. Appeal dismissed. 
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OtJMtNG AN'D MaLUK, JJ. 

J/. A, Sassoon and Sons, Ltd, —Appel¬ 
lants. 

V. 

Gosto D^'iari De and others —Respon¬ 
dents. 

.Appeal No. 89 of 1927, Decided on 12bh 
May 1927. from original order of the 
Disfc. J., Hooghly, D - 13th January 1927. 

(a) Prc'hlcncij To-.cns Insolvency Act, (1900), 
S. IS—S. IS apitUes where adjudication order 
has been made. 

Ssebion 18 only applies to a case where the 
Judge exercisiog insolvency jurisdiction has 
already made an order of adjudication. 

[P G30, C 2] 

^ tl) Government of India .4c/, (L915), S. 107— 
Single Judge of High Court exercising insolvency 
jurisdiction cannot exercise powers under S. 107. 

The power of supsrinteudeuce as contemplated 
by S. 107 is exercised by the High Court as a 
whole in what is the execution capacity and not 
by a single Judge exercising insolveuoy juris¬ 
diction. 

Therefore, where the lusolveucy Judge of 
ths High Court made the order staying insol¬ 
vency proceedings in the Court of the District 
Judge at I-Ioogbl 3 '. 

Held : that the District Court at Hooghly 
which is a Court of concurrent jurisdiction 
with the Insolvency Court of the High Court 
was not bound by the order of stay. [P 631, 0 1] 

(c) Presidency Towns Iniolvency Act, (1909) 
S.dO^Insolvency Judgt’of Sigh Court cannot 
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exercise extraordinary power of calling up a case 
fiovi viofussil Court. 

The Judge of the High Court presidiDg over 
the insolvency Court cannot exercise the extra* 
ordinaTy po^ve^ of calling up any case pending 
before a niofussil Court under S, 90^ [P 629 C 2] 

II. D. Bose, A. N. Ghose and Manindra 
Kumar Bose —for Appellants. 

Provas Chandra Mitlra, Taraheswar 
Pal Choudhury, Anil Chandra Dutt, 
Bimal Chandra Das Gupta, Nanda Gopal 
Bane^jitin^ Gopal Chandra Muhherji — 
for Kesponclents. 

Cuming, J. —This is an appeal by 
^lessrs. j\[. A. Sassoon & Sons, Creditors 
No. 1 of an insolvent Gosto Behari De, 
against the order of the District Judge of 
ilooghly, declaring the said Gosto Behari 
De to be an insolvent. The facts of this 
case are briefly these. The insolvent 
Gosto Behari De was a banian of the firm 
of Messrs. M. A. Sassoon Sc Sons. He 
a))parently carried on business for some 
time in Calcutta and got into financial 
difficulties. 

On the I3th November 1926 he made 
an application before the District Judge 
of Hoogbly to be declared an insolvent. 
Notices appear to have been served on 
various parties. Meanwhile, on the l7th 
December 1926, the present appellants, 
Messrs. M. A. Sassoon Sc Sons applied 
to the insolvency Judge in the High 
Court bo have Gosto Behari De declared 
an insolvent. On this application an or¬ 
der was passed fixing the hearing of 
this application in the High Court for 
Tuesday, the 18th January 1927, and 
there was a further order that all fur¬ 
ther proceedings in the Court,of the 
District Judge of Hooghly on the ap¬ 
plication of the said debtor, Gosto Behari 
De, in the Insolvency Case No. 75 of 1926, 
be stayed pending the hearing of the 
application in the High Court. It does 
not appear that this order was communi¬ 
cated to the Court concerned by the insol¬ 
vency Court in the High Court as is the 
usual practice where proceedingsof a Court 
are stayed by the order of another Court. 
When the case was called on for bearing 
before the District Judgo the present 
appellants produced a copy of this order 
and disputed the jurisdiction of the Dis¬ 
trict Judge of Hooghly to 'continue his 
proceedings. The District Judge, how¬ 
ever, continued his proceedings and on 
the 13th January 1927 he adjudicated 
Gosto Beb^l^e insolvent. This order 


has been challenged in appeal by Messrs. 
M. A, Sassoon k Sons on the ground that 
the proceedings in the Court of the Dis¬ 
trict Judge of Hooghly having been stayed 
by the order of the insolvency Judge of 
the High Court the further proceedings 
were ultra vires and out of jurisdiction 
and therefore his order was bad in law. 
The respondents have contended on the 
other hand that the Judge in the insol¬ 
vency Court of the High Court had no 
power to stay the further proceedings 
in the insolvency Court at Hooghly. 
Therefore the District Judge acted within 
his jurisdiction and legally in continuing 
the proceeding and declaring Gosto 
Behari De insolvent. 

The sole point to be decided in this ap¬ 
peal is whether the Judge in the insol¬ 
vency Court of High Court had any 
power to stay the proceedings in the 
Court of the District Judge at Hooghly. 
Mr. Bose who has appeared for the ap¬ 
pellants has suggested to us that the- 
learned Judge, Mr. Justice Buckland, acted 
either under S.IS of the Presidency Towns 
Insolvency Act or under the general 
power of superintendence which the 
High Court has over the Subordinate 
Court under S. 107 of the Government of 
India Act. With regard to Mr. Bose's 
first contention S. 18 certainly would not 
justify the order of stay made by Mr. 
Justice Buckland. S. 18 provides that 

the Court may, at any time, after the making 
of an order of adjudication stay any suit or 
other proceeding pending against the insolvent 
before any Judge or Judges of the Court or io 
any other Court subject to the superintendence 
of the Court. 

Section 18, clearls*, only applies to a 
ca?e where the Judge exercising insol¬ 
vency jurisdiction has already made an 
order of adjudication. That, however, is 

not the case at present, for admittedly 
no order of adjudication had been made 
in the case. No other provision of the 
Presidency Towns Insolvency Act has 
been shown to us under which any stay 
order could be made. No doubt in fch& 
exercise of his extraordinary original 
jurisdiction a Judge on the Original Side 
can call up any' case pending before a 
mofussil Court. That, however, is done 
in the exercise of his extraordinary juris¬ 
diction, It is quite clear from S. 90 of 
the Presidency Towns Insolvency Act 
that the Judge presiding over the Insol¬ 
vency Court does nob exercise this extra¬ 
ordinary power. S. 90 states 'that 
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la proceedings under this Act the Court sba II 
haye the like power and follows the like proce¬ 
dure as it has and follows in the exercise of its 
original civil jurisdiction, 

and clearly therefore not of extra¬ 
ordinary jurisdiction. 

Mr. Bose has next contended that the 
Court would have powers under S. 107 
of the Government of India Act which 
gives the High Court power of superinten¬ 
dence over subordinate Mofussii Court’s 
to stay proceedings in the Court of the 
iDistrict Judge. The power of superin¬ 
tendence as contemplated by S. 107 of 
the Government of India Act, is exercised 
by the High Court as a whole in what, in 
my opinion, is the execution capacity and 
not by a single Judge exercising insol¬ 
vency jurisdiction. 

The conclusion, therefore, to which I 
am bound to come is that the District 
Court at Hooghly which is a Court of 
concurrent jurisdiction with the insol¬ 
vency Court of the High Court was not 
bound by the order of stay granted by 
Mr, Justice Buckland and therefore the 
District Judge of Hooghly was right in 
disregarding it and completing his pro¬ 
ceedings. 

These are the only points which have 
been urged on behalf of the appellants. 
The appeal must therefore fail and is dis¬ 
missed with costa. Hearing-fee ten gold 
mohurs of which five gold mohurs will 
he paid to the insolvent and the remain¬ 
ing five gold mohurs to the other res¬ 
pondents. The connected Rule is dis¬ 
charged without costs. 

Mallik. J.-I agree. 

Appeal dismissed. 

G.B. Rale discharged. 
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C. G. Ghose and Graham, JJ. 

Emperor 

v. 

Rajah Ali Fakir —Accused. 

Criminal Beference No. 4 of 1927 and 
Criminal Appeal No. 208 of 1927, Decid¬ 
ed on 19th May 1927, from a reference 
made by the let Addl. S. J., Mymensingb, 
»/- 23rd March 1927. 

(a) Criminal P. C., 8. 297— Sessions Judge 
should present jury points in favour of accused 
not merely read out evidence—Jury told that 
jf was no difficulty In coming to the conclu^ 


sfpft that accused was guilty—There is grave 
misdirection. 

Where, iu a case uuder Ss.- 302 and 324, 
the Sessions Judge, while charging the jury 
practically withdrew the case from the jury and 
told them in so many words that the case itself 
presented no difficulties whatsoever and that no 
reasonable man could have any doubt whatsoever 
that the accused had any intention other than 
that of killing the deceased or at the very least, 
the intention of inflicting bodily injuries suffi¬ 
cient, in the ordinary course of things, to cause 
death and in dealing with the evidence in the 
case the Judge did nothing more than read out 
the evidence to the jury and finally in dealing, 
with the points raised by the defence, he observ¬ 
ed that they all seemed to be very trivial and 
beside the point : 

Held : having regard to the way in which the 
Sessions Judge summed up the case to them, they 
could nob but come to the conclusion that there 
function in the case was to register his opinion. 
It is not enough to merely read out the evidence 
to the jury : it is incumbeut on the Judge to 
analyze that evidence and to present to the 
jury such points as could legitimately arise m 
favour of tbo accused and therc-fore there was 
grave misdirection. [P 632 C 1,2 ; P 633 0 1] 

(6) Criminal Trial—Trial for murder—Every 
procedure must be strictly followed—Penal Code, 

8. 302. 

It is imperative in cases where accused is be¬ 
ing tried for bis life that the provisions of the 
law should be strictly adhered to and that the 
accused .should not have any manner of griev¬ 
ance with regard to the procedure adopted at 
the trial. 632 0 2] 

(c) Criminal P. C., S. 374— Entire case is open 
to High Court if trial has been according to law 
in Court below—Otherwise retrial should be 
ordered. 

No doubt the entire case is open to the High 
Court under S. 374, but that assumes that what¬ 
ever has happened, before the case comes to the 
High Court, has been done in strict accordance 
with the provision.? of the law. Bub if there has 
been no proper trial then the only course that is 
open to the High Court is to direct a re-trial, 

[P 633 C 1] 

Khundkar —for the Crown. 

Hemendra Chandra SeJi —for Accused. 

C. C. Ghose, J, —This is a reference 
under S. 374, Criminal Procedure Code, 
the reference being numbered 4 of 1927. 
There is also an appeal by the accused 
which is numbered 208 of 1927. The 
accused was charged with having com¬ 
mitted offences punishable under Ss. 302 
and 324, Indian Penal Code and the case 
for the prosecution shortly stated is as 
follows : 

It appears that the accused has a 
younger brother named Kaseem. The 
latter had helped the accused for a long 
series of years in the cultivation of his 
lands, and it appears that by the profits 
of the successful cultivation of his lands] 



632 Calcutta Emperor v. Rajab Ali Fakir (0. C. Chose, J.) 


other lands had been acquired. Kaseem, 
tiot unnaturally put forward a claim to 
a share in the acquired lands, but the 
accused was not prepared to admit 
Kaseem s claim. In the end the accused 
got dissatisfied ; and shortly before the 
date of the occurrence he had separated 
ii’om his brother and retained all the 
lands. There were therefore disputes 
between the brothers and their mother 
tried to intervene and bring about a 
settlement of the same. The accused, 
however, ])roved obdurate and the 
mother told him that she would inform 
the elders of the village and would ask 
for their insdiation. This apparently 
made the accused very angry. It appears 
that the accused immediately thereafter 
took a dao and struck his mother on the 
forehead with it. There were other 
wounds inflicted by the accused on the 
mother and as the result of the injuries 
the mother died. While the mother was 
bsing attacked Kaseem and his wife 
threw themselves at the feet of the 
accused and implored him to stop. 
Kaseem was attacked by the accused and 
he got very serious injuries. The wife 
of Kaseem was liberally hacked to death 
by the accused, the injuries inflicted on 
, her being no less than 21 in number. 
She was a little girl of 16 with a four 

months old child in her womb. She 
also died. 

The accused was arrested by the police 
and sent up for trial. Tha trial wai 
held by the learned First Additional 
Oasions Judge of Mymensingh and a 
juiy. It appears from the learned .Tudge’s 
charge to the jury that the learned 
j-udge practically withdrew the case 
from the jury and told them in so many 
words that the case itself presented no 
difficulties whatsoever and that no rea¬ 
sonable man could have any doubt 
whatsoever that the accused had any 
intention other than that of killing his 
mother aod his brother’s wife, or at the 
very least, the intention of •inflicting 
bodily injuries sufficient, in the ordinary 
course of things, to cause death. The 
learned Judge proceeded to refer to some 
of the exceptions bo S. 300, Indian Penal 
Code ; and in dealing with the charge 
under S. 324, Indian Penal Code, he 
observed that there could be no shadow 
of doubt that an ofifence under S. 324, 
Indian Penal Code, was committed by 
the accused against Kaseem and that the 
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ask of the jury was very simple. In 
dealing with the evidence in the case it 
appears that the learned Judge did noth¬ 
ing more than read out the evidence 
to the jury and finally in dealing with 
the points raised by the defence, he 
observed that they all seemed to be very 
trivial and beside the point. No doubt, in 
the beginning of the charge to the jury 
the learned Judge gave certain cautions 
to the jury but the charge taken as a 
whole is entirely one-sided and the jury, 
having regard to the way in which the 
learned Judge summed up the case to 
them, could nob but come to the conclu¬ 
sion that their function in this case was 
to registor the opinion of the learned 
Judge. We regret to have to make this 
observation in a case of this desoription, 
but there can bo no doubt that the jury 
were practically told that there was no 
use considering the matter from any 
point of view other than the point of 
view presented by the prosecution and 
that in the events which had happened, 
there was only one course open to them, 
viz., to bring in a verdict of guilty. In 
our opinion the charge of the learned 
Judge to the jury offends against the 
most elementary rules to be observed in 
cases of summing up the evidence to the 
jury after the examination and cross* 
examination of the witnesses are finished 
and there has been no proper trial of the 
case in this instance. The accused was 
entitled, as a matter of right, to a proper 
summmg-up of the case to the jury ; in 
this instance he did not get that and 
the jury did not receive that assistance 
from the learned Judge which they were 
entitled to get. 

In this view of the matter, there is no 
escape from the conclusion that there 
has been no proper trial in this case. 
The charge was under Ss. 302 and 324, 
Indian Penal Code ; the accused was be* 
ing tried for his life and it is imperative 
in cases of this description that the pro¬ 
visions of the law should be strictly 
adhered to and that the accused should 
not have any manner of grievance with 
regard to the procedure adopted at the 
trial. It is not enough to merely read 
out the evidence to the jury : it was 
incumbent on the learned Judge to 
analyze that evidence and to present 
before the jury such points as could 
legitimately arise in favour of the ac¬ 
cused. That has not been done ; and on 



misdireotion. 

Tlie learned Deputy Lagal Remecn* 
brancer has argued that the entire case 
is open to us under S. 374, Oriminal Pro¬ 
cedure Oode ; no doubt that is so ; bub 
that assumes that whatever has hap¬ 
pened, before the case comes to this Court, 
has been done in strict accordance with 
the provisions of the law, namely that 
there has been a proper trial before a 
Judge and jury. But if we are unable 
to say that there has been a proper trial 
in this case, then the only coarse that is 
open to us is to set aside the conviction 
and sentence and to direct a re-trial. 

In this view of the matter we set aside 
the conviction and sentence and direct 
that the accused be re-tried before the 
learned Sessions Judge of Mymensingh 
and a jury. We very much vegrab that 
this course has been forced upon us ; 
but as far as we can sea, there is no help 
for it. 

Graham, J. —I entirely agree. There 
are passages in the learned Additional 
Sessions Judge's charge the effect of 
which was to withdraw from the jury 
the determination of facts which it was 
their province, and their province alone, 
to decide. Some of these passages may 
be quoted : 

There might have been suiTicient provocation 
CO justify Bajab ia using as much force as was 
necessary to turn his mother out of the bari, but 
I can see nothing to justify B ijab’s previous and 
murderous attack oi his motoer. If .Kasceni, 
^fbet seeing his mother being killed bdorc his 
«ye3 had killed Kvjab, I should hold that he had 
dndeed grave and sudden provocation. 

Again : 

The fact that it made Bajab want to kill his 
mother goes tc show that he knew his case was 
bad, and that she was right, and ha-did not want 
the division discussed in a baithak. 

Then again 

As regards S. 321, 1. P. G., there can be no 
shadow of doubt that an offence under S. 324, 
I. F. 0. was committed against Kaseem, and 
•again your task is simple. 

These directions from the Judge are 
open to serious objection because they 
are calculated to suggest to the jury that 
there was practically no doubt as to the 
tn^in facts*; that is to say, the attack on 
the accused's mother and on Easeem and 
Easeem’s wife. But these were obviously 
matters for the decision of the jary ; and 
do matter how clear the case may have 
Appeared to be, it was the bounden duty 
)Ot the Judge to leave them to the jury 


to decide. It is true that at tlio 
commencement of the trial the learn¬ 
ed Judge had told the jury that 
they were the judges of fact and were 
nob bound by his opinion, but that 
direction cannot cure the defect, inas¬ 
much as these passages come at a later 
stage in the charge, and in my judg¬ 
ment they must have created a wrong 
impression in the mind of the jury and 
may have induced them not to consider 
the evidence with that care which they 
would otherwise have bestowed upon it. 

Another point which may be mention¬ 
ed IS the fact already mentioned by my 
learned brother that there is no proper 
summing-up in the charge. It is nob 
enough merely to read out the evidence 
in extenso. What the learned Judge 
should have done was to sum up the 
evidence on both sides and to place the 
case succinctly before the jury. 

5’or these reasons I agree with my 
learned brother ; and much as we regret 
having to adopt such a course we have 
I think no alternative but to direct a re¬ 
trial of the case, 

G'B. Ee-trial directed. 
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MaUaraj Bahadur Sin<ih —Appellant. 

V. 

Karani Mai —Respondent. 

Appeal No. 206 of 1926, Decided on 
I5tb March 1927, from the appellate 
Order of the Dist. J., Rangpur, D/- 8tb 
February 1926. 

(a) Bengal Tenancy Act, S. 153. Explanation^ 
Irregularity in pubUsliing or conducting sale alio 
includes fraud. 

Fraud iu publishing or couductiog a sale cau* 
not be kept separate from irregularities in the 
publicatioa or conduct thereof for the purpose of 
the explanation to S. 153 :18 C. lY. N. 12G6 and 
22 C. L. J. 244, Diss. ; 17 C. TK. N. 84, Dist. 

Where the Jluosiff dismissed an application to 
set aside a rent sale on the ground of fraud iu 
publishing and conducting it : 

Held ; that uo appeal lav to the District 
Judge. [P 035 C 2j 

(6j Appeal — Competency — Lower appellate 
Court having no Jurisdiction—Whether second 
appeal lies. 

Where no appeal lay to the lower appellate 
Court bat it entertained and decided ife 
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iihat ground alone there has been grave 
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Held-. {Per ^lukcrji, J.), possibly, if no appeal 
lay to the lower appellate Court, an appeal lies 
from its decision to the High Court. [P 635, C 2] 

Naresh Chandra Sen Gupta aod 
Urukramdas ChaJcravarli —for Appellant. 

Jitendra Kumar Sen Gupta —-for Res* 
pondeut. 

Mukerji, J. —This appeal arises out 
of proceedings held for setting aside a 
rent sale. The application to set aside 
the sale was dismissed by the Munsiff. 
There was an appeal preferred from this 
order to the District Judge and the 
learned Judge has ordered the sale to be 
set aside. Brom the order of the learned 
District Judge the present appeal has 
been preferred by the decree-holder. An 
application under S. 115 of the Code of 
Civil Procedure directed against the said 
order, has also been filed on bis behalf. 
The sale was held in execution of the 
decree which had been obtained in a 
suit for rent and the said decree as well 
as the order refusing to set aside the 
sale were passed by a Munsiff, who, it is 
conceded, had final jurisdiction to deal 
with the matter under S. 153 of the 
Bengal Tenancy Act. 

The first ground that has been urged 
on behalf of the decree-holder is to the 
effect that the order which was passed 
by the Munsiff in the present case was 
one from which no appeal lay. It has 
been contended on behalf of the respon¬ 
dent that the order is covered by the 
exception contained in S. 153 as it 
decides a question relating to title to 
land or to some interest in land as 
between parties having conflicting claims 
thereto ; in other words, it has been 
urged that the question as to whether 
the sale should or should not be set aside 
is a question which relates to title to 
land or to some interest in land as bet¬ 
ween the decree-holder who is the auc¬ 
tion-purchaser in the present case and 
the judgment-debtor on the other and 
that, therefore, the order is covered by 
this exception. On behalf of the appel¬ 
lant it has been pointed out that by rea¬ 
son of the explanation to S. 153 a ques¬ 
tion as to the regularity of the proceed¬ 
ings in publishing or conducting a sale 
in execution of a decree for arrears of 
rent is not a question relating to title to 
land or to some interest in land as bet¬ 
ween parties having conflicting claims 
thereto. On behalf of the respondent 
in support of the contention that an ap¬ 


peal did lie from the decision of the 
Munsiff reliance has been placed upon, 
the Pull Bench decision of this Court in 
the case of Kali Mandal y.Ramsarbaswa- 
Chakravarii (1). In this case it was 
decided by a Full Bench of this Court, 
one of the learned Judges who sat in 
that Bench dissenting, that an order 
setting aside or declining to set aside a 
sale in execution of a decree for rent, the 
decree-holder being the purchaser, falls 
within the proviso to S. 153 of the 
Bengal Tenancy Act, and is appealable 
although there could be no appeal from 
the decree in the suit on account of the 
prohibition contained in that section. 
The answer that is given on behalf of the 
appellant is that this decision is met by 
the explanation which was subsequently 
introduced by S. 153 of the Bengal Ten¬ 
ancy Act to which I have already re¬ 
ferred. The respondent relies upon cer¬ 
tain decisions of this Court to which I 
shall presently refer for establishing the- 
posibion that notwithstanding the in¬ 
troduction of this explanation the effect 
of the aforesaid Full Bench decision has 
not been altogether nullified. The first 
case relied upon is that of Beni Madhah 
Ilayw. Bissessi(,r Bharati This was 
a case in which a question arose as to- 
whether a sale held in execution of 
decree for rent was to be set aside on 
the ground that the judgment-debtor had 
applied for setting it aside after making 
the necessary deposit in compliance 
with the provisions of S. 174 of the » 
Bengal Tenancy Act. In deciding this 
case the learned Judges observed thus : 

The explauation provides that, a question as 
to regularity of the proceedings in publishing 
or conducting a sale in execution of a decree 
for arrears of rent is not a question relating to 
title to land or to some interest in land as bet* 
ween patties having conflicting claims thereto. 

In the case before us, no question arises as to 
the regularity of the proceedings in publishing 
or conducting the sale. The question raised is 
whether the judgment-debtor has complied with 
the requirements of S. 174 for reversal ol the 
sale. We are therefore of opinion that the case 
is not covered by the explanation and that the 
rule laid down in Kail Mandal v. Bamsarhaswa 
Chakravarii (1) governs the matter. 

It will be seen that the ground upon 

which the sale was sought to be set aside 

in that case was not one which can be 

Said to relate to the regularity of the 

* (1) [1905] 32 Cal. 957 = 1 0. L. Z. 476 = 9- 
C. W. N. 721 (P. B.). 

(2) [1911] 17 C. W. N. 84 = 15 I. 0. 436 = 16 
C» Le J« 42* 
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proceedings in pnbliehing or conducting 
the sale but that something had been 
done after the sale •was over which under 
the law, entitled the judgment-debtor to 
claim that the sale should be set aside. 
The next case that has been referred to 
in this connexion is that of Arjiin Das 
V. Guncndra Nath Basu Mallih (3). In 
that case a sale was sought to be set 
aside under S. 47 and 0. 21, R. 90 of 
the Code of Civil Procedure and one of 
the grounds of irregularity alleged in the 
case was that there was no proper ser¬ 
vice of notice under 0. 21, R. 22 of the 
Code. The Court of first instance in 
that case refused to set aside the sale 
and that order was upheld on appeal by 
the District Judge- From the decision 
of the District Judge in that case an ap¬ 
plication in revision had been filed be¬ 
fore this Court and in dealing with that 
application the learned Judges observed : 

\Ve may finally add that although tha ap¬ 
plication must ba deemed to have been made 
under S. 47 of the Code of 1005, a second appeal 
may at first sight seem barred under S. 153, 
B. T. Act, as the claim in the suit for reot was 
under Rs. 100 ; but a second appeal does lie in 
this case on the authority of the decision of the 
Full Bench in Kail Mandal v. Havtsarbaswa (1) 
the effect of which, as explained in Beni ^fadha^> 
V. Blssessur (2J has not been completely nullified 
by the explanation added to B. 153. 

With the utmost deference to the 
learned Judges I must say I do not find 
anything that was said in B^ni Madhah 
V. Bissessur (2) as supporting the view 
that the learned Judges took. If ti^e 
question that arose under O. 21, R. 22 is 
not a question relating to the regularity 
of proceedings in publishing or conduct¬ 
ing the sale, it is not within the expla¬ 
nation, but as a question under S. 47 
Civil Procedure Code. I find it extre¬ 
mely difficult to regard it as a question 
relating to title to land or to some in" 
terest in land as between parties having 
confiioting claims thereto. 

The third decision to which our at¬ 
tention has been drawn is the case of 
Nabin Chandra Ghowdhury v. Bcpin 
Chandra Boy Chou'dhnry (4), in which 
one of the learned Judges expressed an 
opinion that the question as to fraud in 
publishing or conducting a sale is not 
oovered.by the Explanation to S. 153 of 
the Bengal Tenancy Act and that the 

(8) [1914] 18 C. W. N. 1266=27 I. C. 294 = 20 
0. L. J. 841. 

(4) [1916J 22 0. L. J. 244 = 29 I. C. 308 = 19 
0. W. N. 953. 


Explanation only applies to cases whero 
there is a question of irregularity in 
publishing or conducting a sale. This 
view was not approved by the other 
learned Judge who dealt with the case 
and he proceeded on the footing that 
when the Munsiff had dismissed an ap¬ 
plication made more than thirty days 
after the sale on the ground that S. 18 
of the Limitation Act could not be availed 
of by the petitioner that was not a 
finding upon a question as to the irregu¬ 
larity of the proceeding in publishing or 
conducting a sale aud the Explanation to 
S. 153 of the Bengal Tenancy Act con¬ 
sequently did not apply. With the 
greatest respect to both the learned 
Judges I am unable to agree in the view 
that was taken by either of them. I am 
not prepared to accede to the proposi¬ 
tion that fraud in publishing or conduct¬ 
ing a sale is meant to be kept separate 
from irregularities in the publication or 
conduct thereof for the purpose of the 
Explanation to S. 153 of the Bengal Ten¬ 
ancy Act nor am I able to subscribe to 
the proposition that because the Expla¬ 
nation to S. 153 does not cover the case 
of decision on the question of limitation, 
the said decision, therefore, necessarily 
amounts to a decision on a question of 
title or conflicting claims as between the 
decree-holder and the judgment-debtor. 

Personally I do not feel pressed by 
these decisions and I am inclined to 
take the view that in a case like this no 
appeal lay from the decision of the 
learned Munsiff ; and if the Full Bench 
has really decided otherwise it will, 
perhaps, on a proper occasion, be neces¬ 
sary for a much larger Bench to con¬ 
sider the question. In the view that I 
have taken of the matter I do not pro¬ 
pose to pursue the discussion any further 
because I am of opinion that whether 
an appeal did lie to the District Judge 
or not the appellant is not entitled to 
any relief at our hands. If no appeal 
lay from the decision of the Munsiff 
then having regard to the facta to which 
I shall presently refer we shall not be 
justified in setting aside the order of the 
District Judge in the exercise of our 
powers under S. 115 of the Code of Civil 
Procedure. If an appeal did lie to the 
District Judge then there is a second 
appeal to this Court and possibly also, 
as has been held in some cases, if no 
appeal lay to him an appeal lies from 


o3G Calcutta Saraj Basiki Dibi 

his decision to this Court. On such an 
appeal it is possible to interfere with his 
tindings on the facts. 

The learned Munsitf found in the case 
that the evidence about service of writs 
•of attachment and sale proclamation was 
very meagre and that the price fetched 
at the sale was grossly inadequate and 
the value was grossly misstated in the 
sale proclamation. Though he came to 
.’this finding he dismissed the application 
to set aside the sale on the ground that 
it was barred by limitation. On the 
question of limitation the learned Mun* 
sill' appears to have taken a wrong view 
as he did not take into account the prin¬ 
ciple that if there has been wilful sup¬ 
pression of tho sale notices an inference 
might be drawn to the effect that there 
was fraud ; and if fraud was established 
then it was for the decree-holder to 
establish that the petitioner had know¬ 
ledge at a time which would disentitle 
him to avail of the provision of S. 18 of 
the Limitation Act. The learned Dis¬ 
trict Judge's findings are to the effect 
that there are indications to show that 
a decree was obtained against a dead 
man, and that the execution proceed¬ 
ings were certainly started against a 
dead man. As regards service of notices 
under O. 21, B. 22 and-O. 21, R. 66, the 
learned Judge has found that there was 
no proper service of these notices. He 
has recorded a finding to the effect that 
the gross under-statement of value in the 
sale proclamation and suppression of 
the notices reveal a deliberate falsehood 
on the part of the decree-holder. These 
findings are proof against appeal as well 
as revision. 

In this view of the matter the appeal 
must be dismissed with costs, hearing- 
fee being assessed at two gold mohurs 
.and the application in revision must be 
rejected. 

Roy, J .—I agree. 

■G.I3. Appeal and petition dismissed. 
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Eakkik, C. J., and Majumdak, j. 

Saraj Basini Debi —Appellant. 

V. 

Mohendra Nath Bhaduri and others — 
Respondents. 

Appeal No. 3 of 1927 and Civil Rule 
No. 98(M) of 1927, Decided on 27th April 
1927, from the original order of the 
Dist. J., 24-Pergannas, D/- lOth Septem¬ 
ber 1926. 

(а) Lunacy Act (1922). Ss. 62. 40. 41, 42 and 
Gi~AppUcation under S. C2—Procedure to be 
followed indicated—There can be no inquisition 
without an order directing it. 

The first thing which has to be done upon an 
application for directing an inquisition under 
B. 62 is that the Judge either with notice to the 
lunatic or without notice should carefully consi¬ 
der whether the case is ooe which calls for an 
order directing an inquisition. If he considers 
that it calls for an order directing an inquisition, 
then it is his obvious duty to record an order 
directing an inquisition. When he has once done 
that he is then, by the combined operation of 
S. 62 with Ss. 40, 41 and 42 of the Act, to take 
certain steps with regard to notice. [P 633 0 1] 

It is only a preliminary investigation which is 
required to justify an order directing an inquisi¬ 
tion. Then, an order having been duly made 
directing an inquisition, the dale having 
arrived and proper notices having been given, 
tbe inquisition itself proceeds. Without an 
order directing an inquisition the inquisition 
itself is without jurisdiction. 

[P 637 C 2, P 638 0 1] 

The evidence taken at the inquisition is evi¬ 
dence to be given by people in the ordinary way 
coming as witnesses before the Court. When 
that inquisition terminates it terminates in a 
judgment which finds or does not find that the 
person is of unsound mind, and upon that find¬ 
ing the jurisdiction arises to give orders as to 
tbe custody of tbe luuatic and to tbe manage¬ 
ment of tbe estate. [P 638 G 2] 

(б) Lunacy Act, S. 40— Notice must be issued 
after an order for inquisition is made—No gene¬ 
ral notice is to be issued. 

The notice contemplated by S. 40 is a notice 
to be drawn up after there has been an order 
directing an inquisition. It is notice of such 
order and of the time and place at which the 
inquisition is to be held. It is not a notice of 
the petition. There is nothing in the Lunacy 
Act about general notices. [P 638 0 1, P 639 0 2] 

(c) Lunacy Act (1922), S. 83“—.4 person ad¬ 
judged lunatic upon irregular proceedings-^ 
Any relative having interest in that persons 
affairs can appeal. 

Where a person has been adjudged lunatic up¬ 
on inquisition held in irregular and improper 
proceedings, any person, who is a relative and 
has a right to see that the alleged lunatic s 
estate and liberty are dealt with according to 
law, has a right of appeal. [P 911 0 8J 
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(d) ^\tri$diction—High Court—Lunacy juris¬ 
diction—High Court has power to interfere with 
improper order on its own account. 

High Ooart has a power, ou its own account 
under its lunaoy jurisdiction to see that a per¬ 
son imoroperly dealt with as an alleged lunatic 
is dealt with properly and accordiog to law. 

[P 612 C 1] 

Sarat Chandra Roy Chowdhury and 
T. N, Bay —for Appellant. 

Narendra Kumar Bose, Biresivar Pag- 
chi, A tut Chandra Gupta and Probodh 
Nath Sanyal —for Respondents. 

Rankin. C. J . —This is an appeal 
against an o>'der made by the learned 
District Judge of the 24*Pergannas, 
dated the lObh of September 192G. 

On the 28th of August 1926 an appli¬ 
cation was made bo the learned District 
Judge asking that 

yqur Honour will be pleased to direct an in¬ 
quisition for the purpose of ascertaioiug whether 
Peary Mohan Roy of No. 46, Ghakrab^ria Road, 
North Bhowanipur, District 24-Pergannas, is of 
unsound mind and incapable of mauagiog him¬ 
self and his adairs and pass necessary orders for 
the managemeot of the estate of the lunatic and 
for the mainteoanco of the dependent members 
of his family by authorizing the Court of Wards 
to take charge of the whole estate oc otherwise 
as the Court thinks just and proper. 

Th© application wa3 made by Mohen¬ 
dra Nath Bhaduri and Brojendra Mohan 
Moitra being sons-in-law of the alleged 
lunatic. The unfortunate gentleman, 
who was the subject of the proceedings, 
is a zemindar with considerable ?proper- 
ties and is an advocate of this Court. 
The petition disclosed detailed facts of 
considerable strength. It would appear 
from the petition that Peary Mohan Roy 
had been attacked with insanity in tbe 
year 1918, again in 1922 and that in 
March 1926, he had again been suffering 
from marked mental derangement. At¬ 
tached to the petition were medical 
certificates in very clear and definite 
terms by three medical gentlemen of 
experience and, indeed, of distinction. 
In the petition there was careful mention 
of the names and addresses of the near 
relatives of tbe alleged lunatic. No less 
than eleven persons are specified and 
their addresses are given. As a 'matter 
of fact the present appellant, who is the 
married sister of the alleged lunatic was 
not included in that list. In ttbese cir- 
cumsbanees I propose to ,state first what 
I ooDoeive to be the procedure that 
Bhoald have been adopted by the Oiatriot 
Judge under the Indian Lunacy Act of 
^ 191^. Having done that 1 will then 


describe the procedure that was actually 
adopted. ^ 

The case is one whicli comes directly 
under S. G2 of the Act which eays that 

the District Court , . , m-... __ 

plicatioo, by order direct au inquisition for” ?he 
purpose of ascertaining whether such person 
of unsound mind and iucaplble of • 

himself and his afiairs. * managing 

The Statute is silent as to what is to 
be done by the District Court before 
passing such an order. In the case of 
Maui Lai Sil v. Nepal Cliaiid 7 a Pal fl) 
this CoLirt upheld such an order 
upon a vended application without any 
further materials such as medical oerti^ 
hcates. In the case of Muhavwad 
Yaqub V. Nazir Ahmed (2). the learned 
Judges gave elaborate directions insisting 
upon the degree of care and caution that 
has to be employed before such an order 
should be made. They pointed out that 

an inquisition once commenced must I a 

prosecuted to the bitter end and that it 
was a very serious oppression to order 
an inquisition into the state of mind 
a person unless there were solid and sub¬ 
stantial materials showing that such 3 

course wag really necessary. ^ 

In a case to which I was myself a mrHr 
the decision of the Allahabad Gouilwas 
referred to and certain observations 

made therein were approved. It bsQ 
beau suggested in the able argument foi- 
the respondents in this ease that the- 
directions given by the Allahabad Hieh 
Court are unnecessarily elaborate ]\r,- 
Gupta has contended that the statute 
has directed one enquiry and rhat it 
wrong for the Court by judicial decision 

to impose the necessity of two In 

judgment it m clear enough on the f^ce 

of the Act that tiiera are not to be two 

enquiries of the same character It i, 
quite true that it h only a preliminary 
investigation which is required to justify 
an order directing an inquisition I 
not dissent from the proposition that in 

a case where there are strong medical 
oertihcates It might even he a 8tran..e 

and a rash thing to refuse an inquisition 
Whether or not some of the observa- 
tions made in the Allahabad case to 
which I have referred go too far „ 
matter upon which there may well i 
room for consideration. That auesfJnn 

(2) a9.0J 42 All. 504=58 I. 0. 617=18 A. L.. 


i3o 33 not: arise in the present case, and I 
do not propose to prejudice that question 
by observations in either direction, otill 
it is indubitable that an order diroeting 
,an inquisition into a man's state OE mind 
:ls a very serious thing and that such an 
lorder is intended by the statute to be a 
judicial determination careiully made up¬ 
on adequate materials. I do nob under¬ 
stand how it can in general be wise to 
imake such an order without at all events 
Iservingsome sort of notice upon the 
jlunatic first, and I should think that in 
this country a certain amount of care 
and attention, in a matter of this sort, is 
in no case thrown away. Bub the first 
thing which has to be done upon an 
application such as was presented in 
case is that the learned Judge either with 
notice to the lunatic or without notice 
should carefully consider whether the 
case is one which calls for an order 
directing an inquisition. If ha considers 
chat it calls for an order directing ‘an 
inquisition, then it is his obvious duty 
to record an order directing an inquisi¬ 
tion. Whan he has once done that, then 
the petition is a spent petition which has 
served its primary purpose. When he 
has one done that, he is then by the 
combined operation of S. 6i with bs. 4U, 
41 and 42 of the Act to take certain 
sbeps'with regard to notices. What is the 

notice that has to ba given under b. 4U . 

Notice shall ba givea to the allegei 
of the time and place at which itxs proposed to 
hold the iaquisitioQ. If it appears that a per¬ 
sonal service on the alleged lunatic wo 
ineffectual, the Court may direct such * 

uted service of the notice as it thii«» 

Court may also direct a copy of such notice t 
be served upon any relative of the alleged 1 
tic or upon any other person to whom, m 
opiniou of the Court, notice of the application 

should be given. . 

The notice contemplated by S. 40 is a 
notice to be drawn up after there has 
been an order directing an inquisition. 
It is notice of such order and of the time 
and place at which the inquisition is to 
be held. It ie notice of the petition. 
When the learned Judge has decided to 
record an order directing an inquisition, 
he has certain matters to consider. He 
does nob need bo record so elaborate au 
■order as is provided for in the case of a 
High Court by S. 38 (2); bub there is a 
provision that in certain circumstances 
the inquisition directed should be held 
not by the District Judge himself, but 
by some subordinate Court nearer to the 


place where the lunatic happens to be: 
and there are provisions also with regard 
to assessors and other matters, which the 
learned District Judge may have occasion 
to consider at the time when he draws 
up the order for the inquisition. Under 
the jurisdiction with which we are con¬ 
cerned it may be worth while to notice 
that orders for the custody of ^ lunatics 
and for the management of their estates 
do not come into question at all, until 
there has bean a finding of lunacy as a 
result of au inquisition. There is no 
question of interim orders on such mat¬ 
ters pending the determination as to the 
parson’s state of mind. 

Now an order having been duly made 
directing an inquisition, the date having 
arrived and proper notice having been 
given the inquisition itself proceeds. 
The whole thing is bottomed upoQ_ the 
previous order directing an inquisition, 
and if there is no such order, then in my 
judgment the officer purporting to hold 
the inquisition is not holding an inquisi¬ 
tion at all. He is merely a worthy 
gentleman wasting his own time and 
other people’s. The proceeding in such a 
case, so far as I can see, have no validity 
or effect at all. When the inquisition 
proceeds, it may be true that the peti¬ 
tion which resulted in the order direct¬ 
ing the inquisition may be a matter 
upon which the deponent can be cross- 
examined or other people can be cross- 
examined; but the evidence taken at the 
inquisition is evidence to be given by 
paople in the ordinary way coming as 
witnesses before the Court. It is not a 
proceeding by which evsry thing on the 
file is evidence straightway. It is a 
procasding of special solemnity and 
importance, and the learned Judge has 
bo deal with it from the point of view 
that he is now charged with the duty of 
looking after the interest of somebody 
who may be entirely unable bo look after 
his own interest. When that inquisition 
terminates, it terminates in a judgment 
which finds or does nob find that the 
person is of unsound mind and upon that 
finding the jurisdiction arises to 
orders as to the custody of the luaafcio 
and to the management of the estate. 

Now in this case what happened was 
that a petition having been presented, 
the order recorded on the 28th of 
1926, is as follows: “Register. The lUCh 
September 1926, is fixed for hearing 
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preaumbly for hoaringof fclie pefcifelon or 
application. “Issue general notices and 
special upon the other relatives," I take 
that to msau issuing general notices and 
special notices upon tbs relatives other 
than the applicants. “Applicant to pay 
process-fee Rs. 7-8*0 and supply notices 
within a week." 

Before commenting upon that order it 
may be as well to discover what is meant 
by general and special notices. Notices 
of what and to whom ? We have ascer¬ 
tained from the learned advocates at the 
Bar that the notices which were issued 
under this order were in a form which is 
nOT before me. It is headed : 

Applioatioa for luquisitioa for tbs purposa of 
asaertainiog whether Peary Mohau Roy is a. 
person of unsound mind and incapable of rninag- 
ing himself and his atiairs as also for orders of 
the management of the estate and for the main* 
tonance and custody of the lunatic and for ths 
maintenance of the dependent members, etc. 
The pjtitioners above-named having applied for 
inquisition and other reliefs in respect of ths 
aforesaid lunatic’s per^ion and properties, tho 
10th day of September 1920 his been fisei for 
the hearing of the application, and notice is 

hereby given to.so that if any other relative, 

friend, kinsman or well-wisher of the aforesaid 
lunatic desire to be appointed or declared guar¬ 
dian of the lunatic or to make any submission 
relating thereto, he should enter appearance in 
parson in this Court on the aforesaid date and 
be prepared to adduce 02 that day any docu¬ 
mentary and oral evidence he raiy desire to ad¬ 
duce in support of hie claim to such appoint¬ 
ment or declaration. 

When, fiherefore, wa coma airo?^ the 
clause" issue general notices and special 
upon the other relatives" we have to 
take that order with the form of the 
notice that was employed, and the first 
Question that the Court has bo ask itself 
is what does all this mean ? That this 
was such a notice as is contemplated by 
S- 40 of the Lunacy Act is clearly an 
absurd idea. The notice prescribed is a 
notice that the Court has determined to 
bold an inquisition. So far as the alleged 
lunatic is concerned, it is a most import¬ 
ant notice. It is a notice which tells 
him that he is in such a serious position 
that the Court has determined to en* 
Quire into his state of mind and that his 
liberty and his right to manage his own 
affairs is now in peril by virtue of a 
ooQsidered judgment of a District Judge. 
This document is a notice, first that 
somebody has applied for an 'inquisition 
and, secondly, that that application is 
going to be heard on the lOfch of 
September next. Then it wanders off 


belling about relatives, friends, kinsmen 
and well-wishers who are invited to 
come in and submit thoir claim—ap¬ 
parently to be appointed guardian of 
the lunatic. Some research as to the 
origin of this form of notice, which is 
wholly out of place and a complete 
muddle as .regards procedure, has lad to 
the following result. This notice is 
clearly an adaptation of the form of 
notice provided by this Court when an 
application is made for the guardianship 
of an infant. The form in question is 
one which is .governed by 3. 11 of the 
Guardians and Wards Act; and one has 
only to read S. H of the Guardians and 
Wards Act and the form of notice, Civil 
Process No. 133 of the General Rules and 
Circular Orders of this Court, p. 411, to 
sea that a form of process has been taken 
from one kind of jurisdiction and applied 
wibheut any reason at all to another. 
There is nothing in the Lunacy Act 
about general notices. There is a definite 
provision in the Lunacy Act for notice 
to the lunatic and to such relatives or 
other parsons as the District Judge may 
think it desirable to give notice to. 
Under tha Guardians and Wards Act the 
provision for notice to tha minor is a 
provision about general notice, that is 
to say, tha notice has to be affixad in the 
Court housa and a copy has to be affixed 
to the permanent place of residence of 
the minor. 

In the present case our information is 
that the notice to the lunatic, and the 
only notice to him before the date on 
which he was adjndioabad to be of un¬ 
sound mind, was the notice which I have 
already read which was affixed bo the 
alleged lunatic's residence, apparently by 
way of analogy to S. 11 of the Guardians 
and Wards Act. I have some sympathy 
with learned District Judges and with 
their Poshkars in respect of the fact that 
it does not appear that any proper set of 
forms has been provided for their use in 
connexion with lunacy proceedings ; and 
I have no desire to be disrespectful or 
unduly critical when I say that it is 
beyond all question that the procedure 
adopted in this case is entirely mis¬ 
conceived. Now general notices and 
special notices having been ordered and 
having been issued, on the day appointed 
certain relations put in what the learned 
Judge calls a petition of consent, that 
is to say, they pub in a petition whereby 
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they sbabei-l that they qnibe agreed that 
this poor gentleman was of unsound mind 
and was incapable of managing his own 
affairs. Thereupon the learned Judge 
took evidence—a medical gentleman was 
called who gave evidence—and the 
learned Judge having regard bo the atti¬ 
tude adopted by so many relatives and 
to the medical certificates and so forth 
recorded bis order. He started off nob 
by saying that on such and such a day 
by an order duly made it was directed 
that an inquisition was to be hold into 
the state of mind of Peary Mohan Roy ; 
he started off by referring bo the petition. 
Having referred to the ’petition he says : 

In view of tli3 circum3t.iQC3S set forth iatbe 
petition, 1 direct aa inquisitio-i under the 
Indian Lunaev Act (Act. i of 1912). In con- 
uesioa with the proceedinga ia this matter Major 
Hingston. I ^E. S.. has been esvniined and he 
has testified to the fact that Peary Mohan Roy 
is a dangerous lunatic and is quite incapable of 
minagiug himself and his affairs. He considers 
it necessary that the lunatic should be kept in 
restraint and thinks it desirable that he should 
be sent to a Lunatic Asylum. 

The case is uncontested and it is agreed by all 
the p.irties coacetued that Peaty Mohan Roy 
thoulJ be sent as soon as possible to the Lunatic 
Asylum at Rincbi. In the circumstances stated 
above, I find that Peary Jlohan is a person ^ of 
unsound mind and is Incapable of maaiging 
himself and his affairs. 

"With gi'uat respect fco the learned Judge, 
at the end of the evidence and of the pvo’ 
ceedings he was a little late to direct the 
inquisition. Indeed so paradoxical is this 
that the learned Judge’s successor sug¬ 
gested that there had been some slip of the 
pen and that the word “direct** should 
be “ directed.” Unfortunately it is quite 
impossible to take that view. I do not 
think that the learned Judge ha_i^ suffi¬ 
ciently considered what an inquisition is ; 
but it is quite certain that if an inquisi¬ 
tion is to be directed at all, it must be 
directed before it is held, and that unless 
there is a good direction for an inquisi¬ 
tion no person can even begin to bold 
lone. Accordingly the contention with 
which we have to deal in this case is 
narrowed down ■ to'this ; whether-the 
order of the 28th August 1926 can by 
some benevolent construction be deemed 
to be an informal order directing an 
inquisition. In my opinion, there is no 
way of giving validity to these proceed¬ 
ings after that fashion. The order ‘of 
the 10th of September shows to my 
mind quite clearly that, at the time when 
the petition was first ordered to be 
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registered, there was no intention of 
coming to an ex-parte conclusion as to 
the necessity of holding an inquisition. 
The fact is that the learned Judge had 
mistaken the nature of his duty and from 
the first had issued orders about notices 
under the impression that the matter 
was one to be dealt with more or less 
as an ordinary suit, namely tnotices 
should be given to the parties and the 
application should be considered in their 
presence. 

The result is in my judgment that the 
proceedings adopted by the learned Judge 
are entirely bad. There has been, prior 
to the proceedings no order directing an 
inquisition and there has been no notice 
served upon the lunatic of a decision on 
the part of the Court to make him the- 
subject of lunacy proceedings. 

In these circumstances there would be 
little doubt about the duty of this Court, 
were it not for the fact that something 
remains to be considered with reference 
to the present appellant, the sister of the 
alleged lunatic. The sister of the alleged 
lunatic was not included in the petition 
as a relative to whom notice ought to gOv 
There is no right on the part of a relative 
in such a case as this to get any notice 
at all. The matter is entirely in the 
discretion of the 'Court and the Court 
may omit a relative, and may include a 
person who is not a relative. But 
it is noticeable and unfortunate that 
this gentleman’s sister is nob included 
in rather a lengthy list of relatives. 
When the alleged inquisition was being 
held, all the parties were of one mind. 
So there was no person there who in fact 
was opposing the making of the order. 
Whether it is really credible that all 
these proceedings took place, without the 
sister’s knowing anything at all, is * 
matter which may be said to be extremely 
doubtful, at all events if the lady was 
taking any particular interest in her 
brother. However, after the order had 
been made, the lady and her husband 
made an application to the successor of 
the learned Judge to set aside the finding 
as to lunacy and the incidental proceed* 
ings. 

The learned Judge had made, an order 
to the effect that, until the lunatic was 
sent to Ranchi Asylum, he should bo 
kept in the custody of his wife ^ and, as 
regards the management of his property* 
it appears that there was a manager 
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already employed to manage the lunatic’s 
property. He directed that after a short 
time this manager should give way to a 
certain Babu Sudhiadra Nath Mukherjee 
whom be appointed Receiver. The vakil 
for the applicant said that he would hie 
an application asking that the Court 
of Wards might be authorized to taka 
charge of the estate and the order made 
was 

The arrangements mentioned above will con- 
•tiaue until ©rises are passed with reference to 
that application, if and when filed. 

Now, the sister took up a very carious 
position. She professed to be doubtful 
whether her brother was really a lunatic 
at all and in her petition she made a 
• deplorable and abusive attack upon the 
alleged lunatic’s wife and introduced pre¬ 
judicial matters upon other topics. This 
makes one doubt whether her proceedings 
are really actuated by an opinion that 
they are necessary in her brother’s 
interest. 

The learned Judge who heard her 
application expressed his doubt as to its 
bona fides and some complaint has been 
made on her behalf that this expression 
of opinion is unmerited and uncalled for. 
So far from thinking that it is unmerited 
and uncalled for, I think her application 
and her action in this matter deserve all 
that the learned Judge has said about her. 

Now, in these circumstances the 
Court has before it ao appeal by this lady 
from the order adjudicating Peary Mohan 
Roy a lunatic. It hii also before it a rule 
obtained by her asking in effect that, if 
the finding ol icianity is maintained, the 
lunatic should be sent at once to Ranchi 
and that somebody else should be ap* 
pointed Receiver and that the Court of 
Wards should take charge of his property. 
As 1 have said, the facts brought to our 
notice, in my opinion, show that the pro” 
ceedings in the District Court have been 
entirely erroneous and improper. If 
therefore this lady has a right of appeal 
her motive would matter little to this 
Court, because this Court is concerned 
with the interest of the lunatic The 
question whether she has a right of 
'appeal is not an easy one. By S. 83 of 
the Act it is said : 

An appeal shall lie to the High Court from 
any.oider made by a District Court under this 
chapter. 

Tbit is the first thing. Thera can be 
no doubt that the lady is a person who 
would have beeo competaut to apply for 
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an inquisition because she is a relative ” 
within the definition given by 01. (ll)of 
S. 3. That matter was considered in a case 
which I have already referred to, namely, 
the case of Mani Lai Sil v. Nepal 
Chandra Pal (1). She is also a person 
who comes within the first part of the 
3rd clause, of S. 40 : 

The Court may also directa copy of such 
notice to be served upon any relative of the 
alleged lunatic ; 

and there can be no doubt that had 
her name been included with the other 
names in the application, she too would 
have got notice. Under exactly the 
same statutory provision of the Act 
(Act 35 of 1858) this Court held that a 
relative who had received a notice and 
taken part in the proceedings was 
entitled to appeal. The question who- 
ther a relative who had not received a 
notice was entitled to appeal was not 
before the Court, though there are some 
expressions in the judgment which 
favour the view that a relative, even in 
such circumstances, may belentitled. 

There can be no doubt that it is some¬ 
what paradoxical to say that the sister 
of a person found, by an improper set of 
proceedings purporting to be an inquisi¬ 
tion, to be a lunatic, has no grievance 
recognized by the law. 1 think it 
would be paradoxical in such a case 
as this, if this Court, upon the applica¬ 
tion of the sister, felt obliged to say, 
in spite of the character of the 
proceedings in the Court below, that it 
was unable to interfere. It appears to 
me that there are probably two logical 
lines and two only. One is to hold that 
the only appellants from such an order 
would be the applicant and the alleged 
lunatic, either by a next friend or other¬ 
wise, or to hold that any person who is 
a relative and has a right bo see that the 
alleged lunatic’s estate and liberty are 
ujalfc with according to law, has a right 
of appeal. I go further than that. It 
docs seem to mo that in the lunacy 
jurisdiction this Court, when proceedings 
of the character I have endeavoured to 
describe are brought to its notice, has a 
right and power on its own account to 
reach out its hand and ensure that this 
alleged lunatic is dealt with properly 
according to law. 

It is said that if there is an appeal 
provided from an order even, although it 
is an appeal restricted to certain persons, 
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this Oourb has no right of revision under 
S. llSofbheOode of Civil Procedure. 
I doubt that estrecnely, but I do think 
that in this jurisdiction it cannot bub 
be right to say that this Court has a 
power on its own account to see that a 
person improperly dealt with as an al¬ 
leged lunatic is dealt with properly and 
according bo law. My own view is that, 
taking the statute as it stands, the sister 
has a right to appeal on the ground that 
she is near relative and a person who 
has the right to insist upon her brother 
and his affairs being properly dealt with. 
But even if that be wrong I am of opi¬ 
nion that the sister may be put aside 
altogether and with this record before 
us we have a right bo interfere. Accord¬ 
ingly, in my judgment, the correct form 
of order is this : I think this appeal 
should be allowed. I think an order 
must be made to the effect that all the 
proceedings of the District Court, from 
the moment this application was re¬ 
ceived on the 28fch of August 1926, be set 
aside and that the Oourb be directed to 
take up that application from the very 
beginning and to deal with it according 
to law. 

I want bo make it particularly clear 
that if this matter is dealt with again, 
the fact that the application was made 
in August 1926 will nob prevent its 
being the duty of the District .Judge to 
ascertain whether at the time of this 
new inquisition—if an inquisition be 
ordered—whether at this latest time the 
alleged lunatic is or is nob of unsound 
mind. The data of the presentation of 
the petition has nothing bo do with 
that. The matter will have to be exam¬ 
ined afresh, and* at the time when it 
is examined tho quaibion is—aye or no, 
Is this unfortunate gentleman of un¬ 
sound mind ? I would point out further 
that one of the reasons why this case is 
being remanded is that the learned 
Judge may first of all make a proper 
order, after taking such steps as he 
thinks necessary, and serving such notices 
as in his discretion he thinks necessary, 
direoting or refusing an inquisition. 
Having made that order ha will 
then direct notices bo be given under the 
Lunacy Act forgetting—-If it is possible 
for him bo forget—that such things 
exist as the Guardians and Wards Act or 
the procedure prescribed by S. 11 there¬ 
of. 


I do not think that there should be 
any order for .costs of this appeal. It 
will ba in the discretion of the learned 
District Judge, when the matter goes 
back, to him, to award or refuse costs to 
the petitioners before him of the abor¬ 
tive proceedings, as well as of the fresh 
proceedings, if the alleged lunatic is 
found bo be of unsound mind. No order 
is made on the Rule save that it be 
discharged. 

Majumdar, J. —I agree. 

G.B. Rule discharged. 
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Page and Graham, JJ. 


Jagathari Saha —Defendant— Appel¬ 
lant. 


V. 


Medini Mohan Burdhan and another 
—Plaintiffs—Respondents. 

Appeal No. 210 of 1925, Decided on 
30bh May 1927, from the appellate order 
of the Addl. Disb. J., Tipperah, D/- 18bh 
February 1925. 

ifi Civil P. C., O. 41, i?. 23— Order without 
jurisdiction—If it purports to be one under 
R. 23 appeal lies^Civil P. C.. 0. 43, B. 1 (w). 

Although the Court ordering the remand may 
have had no jurislicbiou under B. 23 to pass 
the order, nevertheless, if-the order of remand 
as m vde purports to be an order under 0. 41, 
B. 28 and appears to be in form and substance 
au order under that rule, it is to be regarded 
as an order of remand passed under B. 23 and 
therefore, subject to appeal ; 31 C. L. J. 954, 
Foil [P 643 C 2, P 644 0 1] 

Where the lower appellate Court in a case 
which was not decided on a preliminary point, 
instead of retaining tbe appeal in bis Court 
and referring merely an issue to be determined 
by the trial Court, illegally and without juris¬ 
diction remanded the case to tbe trial Court 
for the issue of limitation to be determined 
and the case disposed of by that Court. 

Seld : no appeal would lie as the lower 
appellate Court did not purport to act under 
R. 23. [P 644 0 1] 

S. C. Basak and Bepin Chandra Basu 
—for Appellant. 

Surendra Nath Guha —for Rsspon- 
dants. 

Page, J. —This is an appeal from an 
order of the Additional District Judge 
of Tipperah remanding a case ^r re¬ 
hearing and disposal to the Munsifs 
Oourb at Oomilla. Under O. 43, 
R. 1 (u) 
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an order under R. 23 of 0. 41 reminding a 
•case, where an appeal would lie from the decree 
of the appellate Court, 

is app0:ilabl9. If; is concsied tbafi an 
•order of remand made under the Code 
is nofc appealable unless ib is within the 
ambit of 0. 41, B. 23. 0. 41, R. 23 
roads as follows : 

Where the Court from whose decree au appeal 
is preferred has disposed of tfao suit upoa a 
preliminary point and the decree is reversed in 
appeal, the appellate Court may, if it thinks fib, 
by order remand the case, and may further 
direct what issue or issues shall be tried in the 
oaae so remanded, and shall send a copy of its 
judgment and order to the Court from whose 
■decree the appeal is preferred, with directions 
■So re-admifc the suit under itj original number 
in the register of ci9il suits, and proceed to 
determine the suit ; and the evidence (if any! 
recorded during the original trial shall, subject 
to all just exceptions, be evidence during thj 
trial after remand. 

Afc the trial in the course of the pro- 
-ceeding^ oat of which the present ap* 
peal arises, the plaintiff sought to re¬ 
cover a sum of R^. 1,356 in i*e?pecb of 
which a bond had baen executed by 
Defendant No. 1 ai agent and manager 
of Defendant No. 2. The suit wai heard 
upon the merits, and after all the issues 
raised had been determined, the learned 
Munsif decreed the suit as against De¬ 
fendant No. 2 and dismissed the suit 
as against Defendant No. 1. Defendant 
No. 2 appealed, and at the hearing before 
■the learned District Judge he held, 
agreeing with the learned trial Judge, 
that Defendant No. 2 was prima facie 
liable for the sum that the plaintiff 
claimed. The learned Di.sfcricfc Judge 
having, upon the merits of the case so 
far as they had been investigated, ex¬ 
pressed his opinion that the decision of 
the learned Munsif was correct proceeded 
as follows : 

The next question is the question of limita¬ 
tion which does not appear tome to have been 
■Buffioiently explored in the lower Court. No 
issue was drawn under this head, 

and the learned Judge added : 

I think, therefore, that the issue of limitation 
■should be expressly raised, and that definite 
evidence bearing expressly on that issue should, 
if possible, be produced. The case is, therefore, 
«ent back for re-heacing and disposal to the 
learned Munsif on the issue of limitation. Both 
iparties will be at liberty to produce evidence 
bearing on that issue. The costs of this appeal 
"Will be coats in the action.. 

Now, it is the common case, both of 
the appellant aod the respondents, having 
to what took place at the trial 
«Dd on the appeal, that the conditions 
€et out under O. 41, R. 23, upon the ful- 


filmenfc of which alone the appellate 
Oourt could remand the case under that 
rule, had not bean fuJfillod. for the 
learnsd Munsif had nofc disposed of the 
suit upon a i>r 0 liminary point upon 
the merits, and the decree passed by the 
learned Munsif was nofc reversed on ap¬ 
peal by the leai'ned District Judge. In 
those circumstances the learned District 
Judge had no jurisdiction to make an 
order of remand under O. 41, R. 23, and 
if in fact be had passed the order of 
remand purporting to act; under R. 23, 
he was acting illegally, and I should 
have thought that the order was subject 
to revi-jioD under S. 115 of the Code of 
Civil Procedure as having been made 
wicho'jt jurisdiction. A conclusion of 
the matter in that sense would be in 
consonance with the judgment of 
Walmsley and Shamsul Hada, JJ., in 
^h.Q oi Mohendra Nath Chakravaiti 
V. Ramtaran Bandopadhya (1). Ifc ap¬ 
pears. however, that in Basumati Devi 
V. Taritbasmi Dasi (2), Richardson and 
Beachcroft, JJ., in respect of the order 
of remand passed in that case observed; 

It may he that regard beiug had to the terms 
of R. 23. this is not a case in which it was 
strictly speaking, open to tbe learned Sub-’ 
ordinate Judge to mike an order under that 
rule. But whether the order was regularly made 
or irregularly made, it appears to me to be in 
form and substance an order under that rule. 
Th.it bjing so, the order must be treated as an 
order under R. 23 from which an appeal lies. 

This decision was prior to the decision 
in tbe case of Mohendra Nath Chakra- 
varti. V. Ramtaran Bandopadhya (1) and 
does not appear to have been brought to 
the attention of the Court in the latter 
case. The case of Basnmati Devi v. 
Taritbasini Dasi (2) has been followed 
in a series of cases, viz , Parbati Charan 
Saha V. Secretary of State (3), Bhairab 
Chandra DuU v. Kali Kumar Dutt (4), 
Kayem Biswas v. Bahadur Khan (5) . see 
also the case of Gokul Prasad Har 
Prasad V. Ram Zuwar (6) and Kulsum- 
un-nissa v. Ram Prasad (7) and the law 
as it obtains afc present appears to be 
that although the Court ordering the 
remand may have had no jurisdiction 
under R. 23 to pass the order under that 

(1) 11919] 31 0. L. J. 357=55 I. O. 96=23 
C. W. N. 1049. 

(2) [1919] 31 0. L. J. 351=44 I. C. 416. 

(3) (19211 35 0. L. J. 445. 

(4) A. I. R. 1923 0al.C06. 

(5) A. I. R 1925 Cal. 12-58. 

(6) A. I. R. 1922 All. 254=44 All. 176. 

(7) A. I. B. 1922 All. 226=44 All. 492. 
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rule, nevertheless, if the order of remand 
as made “purports to be an order under 
0. 41, R. 23,” and “appears to be in form 
and substance an order under that rule,” 
it is to be regarded as an order of remand 
passed under R. 23, and, therefore, sub¬ 
ject to appeal. For the purposes of this 
case it is enough to say that R. 23 makes 
no reference to orders which the Court 
has no jurisdiction to make under the 
rule, but which “purport to be” made un¬ 
der the rule. But taking the procedure 
laid down in the case to which I have 
referred (other than the case decided by 
Walmsley and Shamsul Huda, JJ.)., in 
my opinion the learned District Judge 
in the present case did not purport to 
make an order under O. 41, B, 23, but 
purported to pass an order under O. 41, 
R. 25, within the ambit of which, it is 
conceded by the appellant, the facts 
of the present case are to be found. The 
learned District Judge, purporting to 
. act under O. 25, instead of retaining the 
appeal in hi^ Court and referring merely 
an issue to be determined by the trial 
Court, illegally and without jurisdiction 
remanded the case to the trial Gjurfc for 
the issue of limitation to be determined 
and the case disposed of by that Court. 
The order under appeal in the present case 
was one which the learned District Judge 
had no jurisdiction to pass either under 
O. 4i, R. 23 or under 0. 41, R, 25. But, 
in order that an appeal should lie from 
the order of remand in the present suit, 
it is incumbent upon the appellant to 
satisfy the Court (taking the law for the 
present to be that stated in the cases to 
which I have referred, other than the 
case decided by Walmsley and Huda, JJ.) 
that the order was passed or “purported” 
to have been passed under O. 41, R. 23. 
For the reasons which I have stated, in 
my opinion, the order of remand in the 
pressnt case neither was passed, nor 
purported to have been passed, under 
the provisions of 0. 41, R. 23. The 
result is that no appeal lies from that 
order, and the present appeal must be 
dismissed with costs, the hearing-fee 
being assessed at two gold mohurs. 

Oraham, J. —I agree. The order ap¬ 
pealed against in this instance was an 
anomalous order which, strictly speaking, 
cannot be brought either under R. 23 or 
R. 25 of O. 41 of the Code of Civil Pro¬ 
cedure. It is clear that R. 23 can have 
no application, since the suit was not dis¬ 


posed of on a preliminary point, nor was 
the decree reversed on appeal. But I 
think that it is equally clear that the 
order in question could have been appro¬ 
priately made under 0. 41, R. 25. That 
rule reads as follows : 

Where the Court from whose decree the ap¬ 
peal is preferred has omitted to frame or try 
any issue, or to determine any question of fact, 
which appears to 'the appellate Court essential 
to the right decision of the suit upon the merits, 
the appellate Court may, if necessary, frame 
issues, and refer the same for trial to the Courts 
from whose decree the appeal is preferred, and 
in such a case shall direct such Court to take- 
the additional evidence required ; and such. 
Court shall proceed to try such issues, and shall 
return the evidence to the appellate Court 
together with its findings thereon and the 
reasons therefor. 

Now, here the issue which the Court 
had omitted to frame and decide waa 
the issue of limitation, and what the 
learned Additional District Judge na 
doubt intended was to deal with the- 
ca «0 under this rule. Instead, however, 
of adopting the procedure laid down in, 
the latter part of this rule he appeara 
to have adopted a procedure laid down 
under R. 23 -and remanded the case bo- 
the Court below for trial of the issue. 

In my judgment, on the facts of thia 
particular case the order in question pur¬ 
ported to be and was, though irregular 
in form, in substance one under R. 25* 
and that being so, no appeal lies to 
this Court, and the appeal must bo 
dismissed. 

G.B. Appeal dismissed. 
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Cuming and Graham, JJ. 

Mafizaddi —Accused—Appellant. 

V. 

King-Emperor —Opposite Party, 

Criminal Appeal No. 648 of 1926, Deci¬ 
ded on 25th March 1927, from the order 
of the Addl. S. J., Dacca. 

(a) Penal Code, S. 366— Kidnapping is quit& 
different from abduction. 

Kidnapping is an entirely distinct ofience from 
abduction, the necessary ingredients being en¬ 
tirely difierent. [P 645 C 2] 

^ (b) Criminal P.C., S. 172— No statement is- 
recorded under S. 172. 

What is intended to be recorded under S. 172 is 
what the .Police Officer did, the places where he- 
went, the people he visited, what he saw, &or 
and no statement can be recorded under this sec¬ 
tion and therefore it would'not be a privileged 
one. [P645 0-2J 
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^ (fl) Criminal P. C. {amended 1923), S. 162— 
Object of amendment is that Police should not 
claim any privilege. 

The object o{ amending S, 1G2 is that the 
police ‘should no longer claim any privilege in 
respect of any statement on the ground that it 
is a statement recorded under S. 172. It is 
quite immaterial whether the statement is 
labelled as recorded under S. 172. [P 646, C IJ 

sN (d) Criminal P. C., S. 162— Actual words of 
the witness need not be'recorded — Memo, of state¬ 
ment is enough. 

It is immaterial whether the statement re¬ 
corded is the actual record of the words used by 
the witness. It is sufhoient even if the state* 
meet is recorded in tbe form of a memorandum 
of what the witness had said to the police officer. 
It is not necessary, in order that an accused 
person may be allowed under S. 162 to contra¬ 
dict tbe witness that the statement must contain 
the very words used by the witness. [P 646, C l] 

[$) Criminal P. G., S. 162 (proviso)—Trial 
Court refusing copy of witness' statement— 
Accused prejudiced by refusal—Trial is bad. 

Where the trial Court refused to allow the 
defence to have a copy of the stiteaient of a wit¬ 
ness made to the Sub-Inspector and it was found 
by looking at the statement that the accused 
had been seriously prejadiced by not being allow¬ 
ed to use the statement in ccoss-exaniiniug that 
witness. 

Held : that the trial was bad. CP 646, 0 2] 

(/) PenalCode.S. 36^—Charge of kidnapping 
or abduction in one head is bad. 

Where an accused was charged in one head 
under one charge with ‘kidnapping or abduction’; 

Held : thit the ingredient of the two offences 
being obviously different, the accused was enti¬ 
tled to know which of the charges he was asked 
to raeot. CP G46, C 2J 

Siires Chandra Talukdar and Amulya 
Chandra Sen —for Appellant. 

Khundkar —for the Grown. 

Cuming. J. —This is an appeal by one 
Mafizaddi against the order of the learned 
Additional Sessions Judge of Dacca, Mr. 
K. N. Roy who agreeing with the verdict 
of the jury found the accused Ma6zaddi 
guilty under S. 366, Indian Penal OoJe, 
and sentenced him to four years rigorous 
imprisonment. 

I may here point out that one of the 
•difflcultiai with which we are confronted 
in dealing with this ca^e is that it is im¬ 
possible to ascertain what is the oflence 
of which the appellant has been found 
guilty. For this reason he was charged 
that be on or about the 26th day of 
November 1925 at Rabapara kidnapped 
or abduoted Jamiia Kbatoon and thereby 
oommitted an offence punishable under 
S. 366 Indian Penal Code. The jury in 
delivering their verdict found the ac- 
euaed person guilty under S. 366 Indian 
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Penal Code; whether, therefore, he was 
found guilty of kidnapping or whether 
he was found guilty of abduction it is 
impossible to say. I need hardly point 
out that kidnapping is an entirely 
distinct offence from abduction the neces¬ 
sary ingredients being entirely different. 

The first point raised by Mr. Talukdar, 
which point I think must succeed, is as 
follows : The main witness in the case 
was the girl Jamiia Khatun, When this 
witness was put into the box and was 
examined in chief tbe defence pleader 
desired to cross-examine this witness 
with the object of breaking down her 
testimony by putting to her certain 
statement which it is alleged she had 
made to the Sub-Inspector who inves¬ 
tigated the casa. The learned Additional 
Sessions Judge held that this statement 
was recorded by the Sub-Inspector under 
S. I7i:» Criminal P. G., and therefore it 
was privileged. 

Speaking for myself I have always 
been of opinion that S. 172, Criminal 
P. C., does not deal with the recording 
of any statement by witnesses. Nor do 
I understand that a statement can be 
said to be recorded under S. 172, Criminal 
P. C. S. 172 (I recite merely the material 

portion of it) runs as follows: 

Every police officer making an iuvestigatioa 
under this Chapter shill day by day enter his 
proceedings ia tbo iovestigatioa in a diar}- sett¬ 
ing forth the time at which the information 
reached him, the time at which he began and 
closed his investigatioo, the place or places 
visited by him and a statemeot of the circum¬ 
stances ascertained through his investigation. 

No mention whatever is made there 
of recording of any statement by a 
witness. Ss., 161 and 162, Criminal P. 0., 
properly deal with the different portions 
of tbe investigation. What is intended 
to be recorded unfler S. 172, Criminal 
P. C., is what the Sub-Inspecter did—the 
places where he went, the people he 
visited, what he saw &c. I do not think 
that any statement can be said to be 
recorded under this section and so would 
be a privileged one. Be that as it may, 
it is quite clear now that there is no 
distinction between a statement recorded 
under S. 162, Criminal P. G., and a state¬ 
ment recorded under S. 172, Criminal 
P. C., if a police officer purports to record 
a statement under the latter section. 

S. 162 now reads as follows : 

No statement made by any person to a police 
officer ia the course of an iavestigatiou uuder 
this chapter shall, if reduced to wiitiug, ba 
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sigQed bj' ths parsoa mikiag it; nor shall any 
such statemsnt or any record thereof, whether 
in A police diary or otherwise, or any part of 
such statement or record, be usel for any pur¬ 
pose (save as hereinafter provided) at any enquiry 
or trial in respect of any offence under investiga¬ 
tion at the time when such statement was made. 

It is quite clear that the object of 
amending the section is that the 
police should no longer claim any privi' 
lege in respect of any statement on the 
ground that it is a statement recorded 
junder S. 172. It is quite immaterial 
'whether the statement is labelled as 
recorded under S. 172, Criminal P. C., 

The learned Deputy Legal Remem¬ 
brancer contends that in any way S. 162 
contemplates only what he describes as 
a complete statement and that if the 
statement is not a complete statement 
recording every word uttered by the 
witness then the statement cannot be 
used under S. 162 for the purpose of 
contradicting. I am not prepared to 
accept this contention. It seems to me 
immaterial whether the statement as 
recorded is the actual record of the 
words used by the witness. It is sufl&- 
ent, I think, even if the statement is 
recorded in the form of a memorandum 
of what the witness had said to the 
police officer; it is available for the pur¬ 
pose of contradicting the witness. It is 
not necessary, in order that an accused 
person may be allowed under S. 162 to 
contradict the witness, that the state* 
ment must contain the very words used 
by the witness. 

In the present case the police diary 
unfortunately is not before us. But we 
have been able to ascertain from the 
evidence of the Sub'Inspector which was 
given in the enqtury Court but which 
was not allowed to i)£ used in the Court 
of Sessions that the witness in question, 
Jamila Khatun, had made a long and 
detailed statement to the police officer. 
He states : 

I examined the girl. She told me that she had 
run away from hit inothar’s custody at her own 
will as she was ill-treated by her mother. 

Then on consulting the diary the 
witness farther stated that the girl 
said that she was beaten by her mother 
so she had left home. She further 
said that she met Mafizaddi, at Dhamrai 
Railway station and with him she came to 
Dacca. Shesaid that her nootber had come 
to Dacca next day and had consented to 
marry her to Mafizaddi. She said that 


later she was married byMafizaddi and 
that a deed of divorce was prepared of 
her elder sister and a kabinnama was 
drawn up at that time with consent of 
both the parties. She then said that 
she married Mafizaddi giving her own 
ijin as her mother and brother were not 
present at the time. She said that she 
had attained her puberty two years be¬ 
fore. In concluding bis examination 
the Sub'Inspector sard : 

I examiaed her at the Mitford hospital. X 
asked her to tsll her story and she stated. 

It is quite clear from the Sub-Ins¬ 
pector’s evidence that what was record¬ 
ed by the Sub*Inspector was the state¬ 
ment made by'the witness. Whether that 
statement was or was not recorded under 
S. 162 or S. 172 the accused person was 
entitled to a copy of it in order that bn 
might cross-examine Jamila Khatun 
with the intention of breaking down 
her evidence. 

Proviso No. 1 to S. 162 states as 
follows : 

Provided that, when any witness is called for 
the prosecution in such enquiry or trial whoso 
statemeat has beeu reduced to writing as 
aforesaid the Court shall oi the request of the 
accused refer to such writing and direct that 
the accused ba furnished with a copy thereof in 
order that any part of such statement, if duly 
proved, may be used to oautradiot such witness. 

The learned Sessions Judge was there¬ 
fore wrong in refusing to allow the 
defence to have a copy of the statement 
of this witness made 1 1 the Sub-Inspec¬ 
tor. It is quite clear looking at the 
statement that the accused had been 
seriously prejudiced by not being allowed 
to use the statement in cross-examining 
Jamila Khatun. On this ground alone 
it is necessary to set aside the conviction 
and sentence. 

There is a further point which has 
been brought to our notice, namely that 
the accused has been seriously prejudiced 
because he did not know what charge 
he had to meet. He has been charged 
in one head under one charge with 
kidnapping or abduction. The ingre¬ 
dients of the two offences are obviously 
different and the accused was eutitled 
to know which of the charges he was 
asked to meet. No doubt the two 
offences are referred to in the same sec¬ 
tion S. 366, Indian Penal Code, but they n 
are distinct offences and separate charges 
should have been drawn up if it was 
desired to charge him with both offences. 
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We therefore set aside the oonviction 
and sentence of tjhe appellant Ma6zaddi. 
We leaye it to the District authorities 
to consider whether in the circumstances 
of the case the appellant should be 
retried or not. The acc'ssed will remain 
on the same bail pending the order of 
the District authorities as to retrial. 

Graham, J. —I agree. 

D.D. Appeal allowed. 
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C. 0. Ghose and Buckland, JJ. 

Heeralal Agirwalla & Co. —Appellants. 

V. 

Joakim Nahapiet & Co, Ltd. —Respon¬ 
dents. 

Appeal No. 6 of 1927, Decided on 27th 
April 1927, from an order of Pearson, J., 
D/- 3rd December 1926. 

❖ Arbitration Act, S. 11— Award of Committee of 
appeal, j>n appeal from umpire according to 
contract by pai lies, can he filed—Committee are 
arbitrators. 

Where according to the contract betw’eea the 
parties, a dispute was referred firstly to arbi¬ 
trators, then to an umpire aud then to a Com¬ 
mittee of appeal from him. 

Held : (C. C. Ghose, J.), that the committee 
are really a fresh set of arbitrators called in by 
the patties and the award of the committee can 
be filed in Court, , [P 649 C 2] 

Buckland, J — Successive award* are 
not per se to be condemned, inasmuch as the 
process of infinitesimal repetition is at once 
arrested when the Court of law bicomes untitled 
to give effect to the award aud that the Com¬ 
mittee is a body other than a Court of justice to 
whom the parties hvve agreed to refer their 
dispute. Such a procsediag is known to the law 
as an arbitration, and those iu whem the arbltra- 
meut is lodged are kuow.i as iirbitrators or an 
umpire, and their awar 1 as such is o ie which 
the successful party is entitled to require to be 
filed : Case law referred to. CP G 2J 

N. N. Sarkar and B. N. Sarka) —for 
Appellants. 

Langford James and A. K. Boy —for 
Respondents. 

C, C. Ghose, J. —This is an appeal 

against an order ma le by my learned 
brother Mr. Justice Pearson on the 3rd 
December 1926 by which he allowed an 
appUoatloa made by the respondents to 
take off the file of this Oourt an award 
made under the rules of the Cilcutta 
Baled Jute Association. The facts, 
shortly stated, are as follows: By a 
oOQtraotin writing, dated the 6th Noyem- 


ber 1925, the respondents purchased 
from the appellants 3.000 bales of jutOj 
delivery in December 1925 at Rs, 126 
per hale of 400 lbs. net. The contract 
contained an arbitration clause being 
Clause No. 17. It provided that in the 
event of any dispute arising between 
parties, the same should be referred to 
arbitration and that each party to the 
dispute would be at liberty to appoint 
one arbitrator. If either party failed to 
make the appointment within three 
clear working days after being called 
upon so to do by the other party, the 
arbitrator appointed by such other party 
should act as the sole arbitrator and pro¬ 
ceed accordingly. In default of the 
appointment by the arbitrators, if more 
than one, of an umpire within 7 days of 
the appointment of the arbitrator first 
nominated, the Committee of the Calcutta 
Baled Jute Association should be notified 
accordingly and should before the refer¬ 
ence is entered upon nominate an 
umpire. 

It was also provided that if the arbi¬ 
trators should fail to make their award 
in writing within 40 days of the appoint' 
meat of the arbitrator first nominated or 
on or before any later date to which the 
arbitrators in writing signed by them 
might from time to time enlarge the time 
for making the award, the umpire should 
forthwith enter on the reference in lieu 
of the arbitrators. The award made by 
the arbitrators or the umpire respec¬ 
tively, if no appeal therefrom should be 
admitted by the committee, or the award 
of the committee made on appeal there¬ 
from, as provided for in the Association’s 
rules and bye-laws, should be final. 
The Association's rules and bye-laws, 
which are printed on the reverse of the 
contract, form part of the contract bet¬ 
ween the x)arbie3. Rules 28 and 29 ai*e 
as follows : ‘ 

28. The coinmittea mxy at the discretion and 
upon payment of the prescribed fees hear appeals 
from arbitrators’ awards, provided they proceed 
in conformity with the bye-laws of the 
Association. 

29. The award of the comnittce in any appeal 
considered by tbe'n confirming, varying or 
setting aside the award of arbitrators or umpire 
shill be accepted as finally binding on ail 
parties. 

It appaars that disputes and differences 
arose between the parties and thereupon 
they were referred to arbitration. The 
two arbitrators appointed by the two 
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parties failed fco agree whereupon the 
mafcfcer was referred fco the umpire who 
had been appoinfced as such by the arbi* 
fcrafcors. The umpire heard fche reference 
and made an award on fche 25th June 
1926. Thafc award was in favour of fche 
present respondents. Thereafter fche 
present appellants appealed fco fche Gom- 
mitfcee of the Calcutta Baled Jufce Asso* 
ciation against the award of fche said 
umpire. The Committee heard the appeal 
and made an award on fche 23rd Septem¬ 
ber 1926. This award is printed on 
pages 21 and 22 of fche paper-book and 
the material portion thereof is as follows : 

Aud whereas ia accordance with the terms of 
the said contract Messrs. Haeralal Agarwalla & 
Co. were entitled to appeal and did so appeal 
against the award of the umpire to the Com¬ 
mittee of the Calcutta Baled Jute Association. 
Now we, being a quorum of the said Committee, 
having taken upon ourselves the burden of the 
said reference on appeal and having duly weighed 
and considered the several allegations of the 
said parties aud the proofs and documents laid 
before us, do hereby make and publish this our 
award concerning the matter so referred to us in 
manner following, that is to say : 

(1) we find an award that the buyers Messrs* 
Joakim Nahapiet & Go. shall pay to the sellers 
Messrs. Heeralal Agarwalla & Co. the sum of 
Rs. 21,000 in full settlement of their claim under 
the contract; 

(ii) we also award and direct that Messrs. 
Joakim Nahapiet & Co. shall pav the costs of the 
umpire’s award, dated 25th June 192G, which 
were fixed at the sum of Rs. 247-8*0 ; 

(iii) we further award and direct that Messrs. 
Joakim Nahapiet & Co., Ltd. shall pay fche costs 
of this appeal which we fix at Rs. 116. 

On fche 15fch November 1926 the Oom- 
mifcfcee of fche Oalcufcba Baled Jufce Asso¬ 
ciation fcraosmibted the said award fco 
this Court; in order fchafc fche same might 
be died. Thereupon on the 19fch Novem¬ 
ber 1926 fche present respondents made 
an application, as sfcafced above, to this 
Gourfc for an order fchafc fche said award 
of the Oommifctiee of fche Galcufcfca Baled 
Jufce Association should be taken off the 
file of this Court, 

Mr. Justice Pearson held fchafc fche 
award made by a Oommifctee of the 
Galcufcfca Baled Jufce Association sitting 
in an appeal on an award made by an 
umpire did nob conform fco fche scheme 
of fche Indian Arbitration Act; and fchafc 
the same could nob be filed under fche 
Act. He was further of opinion fchafc 
having reg^ard to the language used in 
03. 10 to 15, fche only persons or tribunals 
considered as having seisin of fche arbi- 
rafcion were fche “ arbifcrabors or umpire, ” 


and thafc there was no recognition in the 
Acb of an award by a tribunal superior 
fco the umpire. 

On behalf of fche appellants, fche argu¬ 
ment is presented in this way: Ifc is 
pointed oub thafc fche intenfcion of the 
parties is fco be gathered from the whole 
of fche document, namely, the confcracfc 
between fche parties and that when the 
arbitration clause is properly construed, 
fchere cannot? be any doubt that whafc 
fche parties contemplated was that, in the 
first instance, the dispute between the 
parties should be arbitrated upon by fcwo 
arbitrators and, in the event of their 
failing fco agree or failing to make an 
award wifchin fche time limited there¬ 
for, by fche umpire appoinfced as 
such by the arbitrators, and thafc, in the 
evenfc of fche dispute between fche parties 
still subsisting even after fche date of the 
umpire’s award or of fche parties not 
having agreed fco treat fche umpire’s 
award as final, fche parties should be at 
liberty fco go before fche Committee of the 
Galcufcfca Baled Jufce Association, the 
latter being regarded as a fresh set of 
arbitrators agreed upon by the parties 
and who would enter upon the reference 
with a full knowledge of what bad gone 
before, i. e., of whafc bad been done by 
fche arbitrators and fche umpire, and fchafc 
if fche arbitration clause is viewed in this 
lighfc, there is nothing whatsoever in fche 
scheme of fche Indian Arbitration Act 
which prevents au award of fche Com- 
mifcfcee of fche Calcutba Baled Jufce Asso¬ 
ciation , made in such circumstances, 
being filed in this Court?. 

On the ofcher hand, ib has been strenu¬ 
ously argued before us on behalf of fche 
respondents fchafc according to fche 
scheme of fche Indian Arbitration Act 
and parfcicularly having regard fco the 
language of S. 11 of fche Act, although 
fchere is nothing to prevent? the parties 
from agreeing fchafc the award made by 
an umpire should be reviewed or revised 
or considered by an appellate authority, 
the award made by such appellafce 
authority cannot? be filed in this Court;. 
It is argued thafc fche language of fche 
English Arbitration Act is different from 
fcbab of fche Indian Arbitration Act? and 
fchafc-the Indian Act does not contemplate 
a series of awards except as indioafced in 
the Act itself. 

This form of contract has been fre¬ 
quently before fche Courts [see in this 



Heeralal & Co. V. JOAKIM & Co. (Buckland, J.) Calcutta 649 


1927 

connexion Sassoon & Co. v. Bam Dutt 
(l) and Surajmull Askaran v, Chandmull 
Mulchand (!}], but the point raised was, 
as far as I am aware, never raised before. 
In England, similar forms of contract are 
used in certain trades and in at least 
one case the question now raised was 
sought to bo argued : see In re Keighley 
Maxstead & Co. and Durant Se Co. (3). 
In that case the dispute arose out of a 
contract for the sale of a cargo of wheat 
made between Keighley Maxstead & Go. 
as purchasers and Bryan Durant & Co. 
as sellers, the purchasers having refused 
to accept the wheat when tendered to 
them. The contract contained a clause 
that all disputes arising out of it should 
be from time to time referred to two 
arbitrators, who should have power to 
call in a third, the award of any two of 
them to be binding and conclusive, with 
a proviso that in cas^ either party was 
dissatisded with the award, they might 
appeal to the appeal committee of the 
London Corn Trade Association subject 
to the rules of that Association. It was 
argued that it was a scheme of arbitra¬ 
tion not provided for by the Arbitration 
Act, 1889. Lord Esher, M. S-, observed 
as follows : 

In the contract the parties had agreed, in case 
a dispute should arise, to refer it to the arbitra¬ 
tion of certain persons as arbitrators and under 
certain conditions, if no objection was taken by 
either party to the award, it was of course to be 
final ; but if either party wished to take the 
matter to an umpire or by way of appeal, as the 
parties call it, then the umpire was to bo the ap¬ 
peal committee of the London Corn Trade Asso¬ 
ciation. The case accordingly went to arbitra¬ 
tion and one of the parties being dissrt:sfied 
with the award wished the case to go before the 
umpire.Now the parties had not only agreed that 
the committee should be the umpire but that 
they had agreed that it should act according to 
the rules of the London Corn Trade Association 
which were well known, and when the com¬ 
mittee, which consisted of 25 persons, camo to 
be umpire, they, acting under their rules, exer¬ 
cised their duty by appointing, out of their own 
body, a committee of 5 to act as umpire in the 
dispute. 

Apparently the point sought to be 
canvassed In that case did not End favour 
with the Court and the actual decision 
turned on the question whether having 
regard to discovery of new evidence the 
Divisional Court in the exercise of its 

(1) A. I. R. 1922 P.O. 374=50 Cal. 1=49 I.A. 
366 (P.O.), 

(3) A. 1. R. 1927 Cal. 601. 

<8) [1893] 1 Q. B. 405=62 L. J. Q. B. 105=68 
L. T. 61=4 R. 136=7 Asp. M. C. 268=41 
W. R. 437, 


discretion was right in sending the case 
back to the umpire. The Court of ap¬ 
peal held that the Divisional Court was 
right. 

There is, as indeed is recognized by thcf 
respondents, nothing to prevent the 
parties from agreeing to a submission 
such as is contained in the contract 
before us. In other words there 
is nothing to prevent the parties 
from agreeing to a submission containing^- 
in it a further submission to arbitration. 
No doubt in S. 11 of the Indian Arbitra¬ 
tion Act, there is not to be found any 
reference to arbitration by a committee ; 
but in my view it does not matter in the 
slightest whether the committee is des¬ 
cribed as committee of appeal or whe¬ 
ther they are described as a fresh set of 
arbitrators ; the substance of the matter 
has got to be looked at, and giving to the 
sections of the Indian Arbitration Act 
my very best consideration I can find 
nothin^ in it which would prevent an 
award by a committee of the Calcutta 
Baled Jute Association, boing the final 
award contemplated by the parties in 
certain eventualities, being filed in thi? 
Court. I think the contention put for¬ 
ward on behalf of the appellants is 
correct and that the committee are 
really a fresh set of arbitrators called in 
by the parties. In other words, the con¬ 
tract contains as it were two submissions 
or a submission within a submission. 
Tho question was discussed during the 
course of the argument as to whether the 
award of the umpire could also be filed in 
circtimstances such as have happened in 
this case. That point is not before us, 
and it is unnecessary in my opinion to 
go into that. The point immediately 
before us is wlietlier the award of the 
committee can be filed, and in my opin¬ 
ion the answer is in the alliimative. I 
do not desire to bo drawn into a discus¬ 
sion as to tho competing merits of an 
award by Che umpire and an award by 
the committee of tho Calcutta Baled 
Jute Association should ever the two 
awards be filed together. 

In my view the judgment and order 
of Mr. Justice Pearson should be set 
aside and this appeal allowed with costs. 

Buckland, J. —The appellants have 
appealed against the judgment of Mr. 
.lustice Pearson, dated the 3rd December 
1926, on an application to take an award 
off the file. (After setting out the 
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the facts as stated in the previous judg¬ 
ment his Lordship preceded.) The respon¬ 
dents applied before Mr. Justice Pearson, 
on notice of motion, to have the 
award taken off the file. The learned 
Judge has so directed on the ground 
that the award is not one to which the 
provisions of the Arbitration Act can 
apply so that it may be filed thereunder. 
His reasons for so holding were that 
under the Act an award must be made 
by arbitrators or an umpire, that they 
must cause it to be filed under S. 11, 
that the body which made this award is 
not within either of the terms ‘ arbitra- 
tors ’ or “umpire” and therefore it is not 
an award which conforms to the scheme 
of the Act, and it cannot be filed. 

It may be said that my learned 
brother’s reasons rather lead to the con¬ 
clusion that the committee had no power 
to make or to file the award, for its pro' 
cedure has not been challenged and the 
terms of the award itself have not been 
impugned. Be that as it may, the 
judgment fully indicates the question 
which has to be determined. That there 
was a submission to arbitration is in¬ 
contestable Equally incontestable 
is the fact that there has been an award, 
made under that submission, and that it 
has been filed. 

On behalf of the respondents it has 
been argued that though under the more 
limited terms of the Arbitration Act, 
1889, S. 12, it would suffice to produce 
the submission and the award in order to 
obtain leave to enforce it; under S. 11 of 
the Indian Arbitration Act, the preli¬ 
minaries to the filing of the award and 
the filing itself must be done by arbitra¬ 
tors or an umpire, and that the com¬ 
mittee of the Calcutta Baled Jute 
Association is not within the expressions 
“arbitrators or umpire.” The argument in 
support of the latter proposition is based 
in a great measure upon the •successive 
courses whi^h under the contrajt, the 
rules and bye-laws, the reference may 
follow. It is not argued that the ap¬ 
pellants may not otherwise be able to 
enforce their rights under the award : 
the argument is limited to the applica¬ 
tion of S. 11 to an award so made. 

Before considering the question I 
desire to dispose of one point to which 
allusion was made in the course ‘of argu¬ 
ment. There are cases, in particular 


Ijv re Smith and Nelson (4), in which ib 
was held that the terms of the sub¬ 
mission were such that the Court bad 
no power under the Arbitration Act,. 
1889, to order a party to appoint an 
arbitrator. No analogous question 
arises here as it has bseu conceded on 
behalf of the respondents for the pres¬ 
ent purpose that, provided the person 
or persons acting under S. 11 are an 
umpire or arbitrators, no exception could, 
be taken to their so acting on the ground 
that their number or constitution is 
such, or on any other ground, that the 
aid of the Court could not have been 
invoked should occasion have arisen a 
an earlier stage, when, but for such rea¬ 
son, any necessary order might have been 
obtained. A matter may be within the 
section of the Act immediately appli¬ 
cable, even though it should be the case 
that circumstances are such that in 
some other respect the Act could not be 
called in aid [Manchester Ship Canal 
Co. V. S. Pearso i & Son, Ltd. (5). 

Eeverting to the argument for the 
respondents, it is contended that the 
section is exhausted by applying ib, first 
to the arbitrators who failed to agree» 
and secondly, to the umpire who made 
bis award on the 25th June 1926. Buie 
No. 29 and Bye-law No. 5, ib is said, ex¬ 
clude the possibility of the committee 
being within either of these terms, for 
they refer to : (1) the committee ; (2) the 
arbitrators ; and (3) the umpire, whereas 
the section recoguises oniy the last two. 

Now the procedure laid down by the 
arbitration clause and the rules and bye¬ 
laws, viz. a reference to arbitrators, and 
then, in appropriate cases, to an umpire, 
which may be succeeded by an appeal 
to another body, is no novelty. In re 
Keighly Maxtead & Co. and Durant <fc 
Co. (3) is not wholly in point, because 
there ib appeirs that between the 
arbitrators and the appeal committee of 
the London Corn Trade Association 
there was no umpire as usually under¬ 
stood. There is, however, this resem¬ 
blance, that even though there had been 
an award by arbitrators, effective until 
set aside, it was open to an aggrieved 
party to take the matter further and 
obtain the decision of the committee* 

(4) [1890] 25 Q. B.D. 515=59 L. J. Q B. 533= 
63 L.T. 475=6 Asp.M.O. 555=39 W.R.117. 

(5) [1900] 2 Q. B. 603=69 L. J. Q. B. 852=48 
W. B. 689=83 L. T. 45. 
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This ca'^e fcurnsd upon the question of 
remitting the case to the umpire as 
the committee was described, but the 
judgments of the learned Lord Justices 
contain no comment on a procedure 
which involves reconsideration of an 
award by another lay tribunal. 

Produce Brokers Go., Ltd, v. Olympia 
Oil and Cake Go., Ltd. (6) was a case in 
which the contract contained a clause 
hardly to be distinguished from that 
with which this appeal is concerned. 
It was there provided as follows; 

All disputes from time to time arising out of 
this contract, including any question of 1 
appearing iu the proceedings.shall hi re¬ 

ferred to arbitration according to the rules 
endorsed on this contract. 

By these rules it was provided that 
the reference should be to two arbitra¬ 
tors, one to be appointed by each party 
and an umpire whose decision in case of 
disagreement should be final and that 
in case either party should be dissatisfied 
with the award an appeal should lie to 
the committee of appeal of the incor¬ 
porated Oil Seed Association. 

In Chandantnull v. Donald Camplell 
& Co. (7) the submission gave a right of 
appeal from the award of the arbitrators 
to the London Jute Association, and in 
Surajmull Askaran v. Chandmull MuL 
chand (2) the terms of the arbitration 
clause were similar to those with which 
we have now to deal. 

In all these cases the award ultimately 
made is treated as though it wore an 
award made by arbitrators or an umpire. 
In that last cited the judgment of the 
Court of first instance was supported, 
but the learned Chief Justice, in bis 
judgment, discussed the matter from the 
standpoint of the duty of the committee 
to 1 eceive evidence as though arbitra¬ 
tors or an umpire. In the Produce 
Brokers Company's case (6), so far from 
regarding the appeal committee as any¬ 
thing but arbitrators, the respondents, in 
the House of Lords, in moving the 
Divisional Court to sat aside the award 
averred that the members of the appeal 
committee misconducted themselves as 
arbitrators” and in his speech Lord 
Loreburn evidently so regarded them 
when he said : 

The third »nd fourth -grounds, whicli allege 
misoogduot by the arbitral committee, disappe ar. 

(6) C1916J 1 A. 0. 314=85 L. J. K. B. 100 = 
114 L. T 94=21 Co n. Cas. 320—32 T. L. 
B. 115=60 S. J. 74 

<7) [1916] 23 0. W. N. 707 N. 


Similarly, in cases where the appeal 
lies directly from the arbitrators to a 
comnnttee, the fact that there lias been 
an award already made, valid and call¬ 
able of being enforced, unless sob aside, 
has not prevented the Court from recog¬ 
nizing the final tribunal as an umpire- 
see In re EcighJcy Maxstead Sc Co, and 
Durant Sc Co. (J). 

In the course of argument the status 
of the first award in this case was 
touched upon, and it was suggested that 
the fact of there having been two 
awards was an additional reason for the 
view submitted. I am not concerned 
directly with the first award, and should 
on any future occasion a party who haa 
obtained an award which has since been 
set aside in similar circumstances 
succeed in inducing those who made it 
to file it, I have little doubt that the 
law would be adequate, should occasion 
arise, to do justice between the rival 
claimants. But successive awards are 
not per se to be condemned and though 
certain observations of Lord Loreburn 
in ChandanmulL v. Donald Campbell Sc 
Co. (7) were based on different facts, I 
nonetheless think that they are apposite 

to this case when he observed : 

Sir John Simon -pointed out the dauger of 
allowing arbitrations upon arbitrations, and sa 
ad infinitum, each arbitration being upon the 
validity of the previous award. The answer to 
this ingenious but unconvincing argument ia 
that when an award assumes a shape which 
makes it available for a judgment onforoiog it- 
in a Court of law, the process of iufiiiitesimal 
repetition is at oace arrested because there is 
nothing left for an arbitrator when the Court of 
law beco'HJS entitled to give effect to the award. 

The procedure whereby the dispute 
comes before the commitfc03 is called an 
appeal. What it is called is of no con¬ 
sequence ; the fact remains that the com‘ 
mibtee is a body other than a Court of 
justice to whom the parties have agreed 
to refer their dispute. Such a'proceed- 
ing is known to the law as an arbitration 
and those in whom the arbitrament is- 
lodged are known as arbitrators or an 
umpire. In my judgment the committee 
were arbitrators or, it may be said, an 
umpire, and their award as such is one 
which the successful party is entitled to 
require to be filed. For these reasons 
I agree that the appeal should be allowed 
with costs. 

R.D. 


Appeal allowed. 
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Mukerji and Roy, JJ. 

Bal M 2 tkiinda Bisseswarlal —Decree- 
holder—Appellant. 

V. 

Bengal-Nagpur Railioay Co., Ltd .— 
u dgmenfc-debtors—Respondents. 

Appeal No. 293 of 1925, Decided on 
30th March 1927, from original order of 
the 1st Sub’J., 24-Parganna5, D/- 30bh 
March 1925. 

Civil P. C., 0. 20, B. 10— Decree in term^ of 
R. 10— Procedure in O. 21, R. 31, must be 
followed. 

Holders of a decree in terms of 0* 20, R. 10, 
caonot execute the money portion of it without 
having recourse to the procedure prescribed bv 
O. 21, R. 31 : 13 M. L. J. 444, Poll, and 16 W. R. 
240, Ref. [P 653 0 1] 

The priciple that “it is the duty of a judgment- 
debtor to find out the judgment-creditor aod pay 
him the amount of the judgment debt so long as 
the latter is within the realm ” relates to a 
judgment-debt capable of being discharged by 
payment. It his to a certain extant been adopted 
in 0. 21, R. 1, Civil P. 0., in which modes of 
paying money under a decree are prescribed : 
A. 1. R. 1925 P. C. 290, Ref. [P 653 C 2] 

Proficlla Chandra Chakravarti — for 
Appellant. 

Nasim Ali and Diptendra Mohan 
Ohose —for Respondents. 

Mukerji, J. —This appeal has been 
preferred from an order passed by the 
Subordinate Judge, Isb Court, Alipore, 
dismissing the appellant’s application 
for execution of a decree. 

The decree was passed in a suit in 
which the plaintiffs prayed that they 
might be given a decree for Rs. 5,000 as 
cOiDpensation for destroying certain 
godown and buildings and for Rs. 500 as 
oompeasafcion for wrongfully taking away 
certain articles which were kept therein. 
The Subordinate Judge who tried the 
suit passed a decree in this form : 

Ib is ordered aud decreed that the suit be and 
the same is hereby decreed in pirb after contest 
for the recovery of Rs. 3500 as damages and for 
the recovery of the moveables claimed in the Sch. 
Ka of the plaint; that if the moveables be nob 
delivered the plaiutifis shall recover Rs. 500 as 
price thereof; that the said decretal amount and 
the sum of Rs. 490-5-0 only being the propor¬ 
tionate costs of this suit be paid by the defen¬ 
dants to the plaintifis with interest at the rate 
of G par cant per anu n fro m this date to date of 
realization. 

It was passed on the 2l3b June 1919. 
From this decree, the defendants ap¬ 
pealed to this Court. They valued the 
appeal at Rs. 2,500 and challenged that 
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part of the decree which related to the 
compensation for destroying the godown 
and buildings. This Court dismissed the 
appeal with costs on the 20th February 
1923. 

The decree-holders applied for execu¬ 
tion on the 9bh August 1924. In this 
application they stated that they bad 
demanded delivery of the articles by a 
letter dated 22nd July 1919 and payment 
of the money, viz., Rs. 500, by a letter, 
dated 23rd February 1923 and failed to 
obtain either, and as the articles bad be¬ 
come spoilt and unfft for use, they asked 
for realization of Rs. 500 by attachment 
of the judgment-debtors’ moveables. This 
application being refused the present ap¬ 
peal has been preferred. The findings of 
fact arrived at by the Subordinate Judge 
and the view of the law taken by him 
have been challenged before us on behalf 
of the appellant and the appeal has been 
argued in great detail on both sides. 

On the facts it must be held that the 
evidence as regards the non-receipt of the 
letter of the 22nd July 1919 addressed 
to the Sub-divisional Officer of the B. N. 
Railway at Gondia by the latter is ex¬ 
tremely unsatisfactory, but, on the other 
band, the evidence as to its posting is not 
such as would warrant the presumption 
that it reached its destination. We are not 
prepared to agree with the Subordinate 
Judge in the suspicion which he seems to 
have entertained as to the genuinenesss 
of the copy (Ex. A) of this letter that has 
been filed on behalf of the appellants, 
or of the letter (Ex. B) that was received 
by the appellants from Abdul Karim 
Haji Abdul Shakoor. The contents of 
the letter, however, have not been duly 
proved. In the circumstances it must be 
held that the demand alleged to have 
been made by the letter of the 22ad 
July 1919 and the non-compliance with 
it on the part of the judgment-debtors 
have nob been proved. Ib is nob neces¬ 
sary therefore bo go inbo the question 
whether the letter addressed bo the Sub- 
divisional Officer, who is the head of the 
department at Gondia. was sufficient or 
nob for the purpose of a demand on the 
judgment-debtors. 

The next demand was by the letter of 
the 23rd February 1923 '(Ex. O-l) and 
in answer to ib the judgment-debtors 
paid the decree-holders’ claim in full 
except, as regards the Rs. 500, by a 
cheque for Rs, 5,011-5-0 some time in 
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July 1923. Thoy took up the attitude 
that they were ever ready to deliver 
the artiole3 and that accordingly, under 
the terms of the decree they were not 
liable to pay thesaid'Rs. 500. This ap¬ 
pears from Ex. 3, dated the 2ad August 
1925, which refers to a ‘letter, dated the 
14th July 1928, a3 aUo from Ex. 1 (d), 
dated the 7th August 1923. It may be 
mentioned here that the defendants in 
their written statement expressed their 
readiness to make over suoh of the arti* 
cles as they had to the plaintiffs or their 
authorized agents : (vide para. 16 there¬ 
of) It may also be stated that in the 
judgment of the trial Court in the suit it 
was observed that the schedule in the 
plaint was proved and that the articles 
had not deteriorated in value. 

These being our findings the question 
that arises is whether in the circum¬ 
stances the application for execution of 
the decree, in so far as it relates to the 
recovery of 3,i. 500, is munbainible. The 
decree is in the form suggestel by Or. 
20. R. 10, Civil P. G. O. 42. R. 1 of the 
Rule? of the Supreme Court, 1883, to 
which our attention his been drawn, 
contemplates a decree directing payment 
of mcney or delivery of properties, and 
under that rule, in the case of such a 
decree, ne demand woull be necessary 
but the defendant against whom it is 
passed is bcuni to obey. The principle 
of that rule therefore oinnot be invoked 
in the present case. If the decree had 
directed the defendants to deliver the 
articles within a specified time and pro¬ 
vided that,in default of such delivery, the 
plaintiffs would bo entitled to recover 
the money, the decree-holders would 
have been entitled to maintain an ap¬ 
plication for execution for recovery of 
the money on such default having hap¬ 
pened. But the case of a decree which 
follows 0. 20, R. 10, Civil P. 0., is specifi¬ 
cally provided (or, so far as its mode of 
execution is concerned, in 0. 21, R. '31, 
Civil P. 0., and that .procedure has not 
been adopted by the decree-holders. 

That the holder of such a decree can¬ 
not execute the money portion of it 
without taking recourse to the procedure 
prescribed by O. 21. R. 31, Civil P. C.. has 
been held in the case of Mamvikraman 
V. Moyankutti (1). Whether the procedure 
prescribed io that rule is so rigid that it 
must be followed in a case where the 


moveabloj are almittedly not in exis¬ 
tence is a question which does not ariso 
here ; but in the circumstances of the 
present case, in our opinion, the apjilica- 
tion to realize the money in the hrst in¬ 
stance does not lie. The history of the rnl© 
0. 20, R. 10, Civil P. 0., is to be found 
in the case of Kashee Nath Kooer v. Deb 
Kristo Ramanuj Doss (2), in which it has 
been said that 

the words of the rule are in strict accordance 
with the provisions of the English Law that 
a certain amoaot of money should be allowed as 
an alternative if delivery of the chattel in dis¬ 
pute cannot be bad ; if the goods are capable of 
delivery they must ue delivered ; if they are not 
capable of delivery then assessed damages 
should be paid. 

It does not appear that there is any 
authority for the view that the plaintiff 
has an option not to take delivery but 
to fall back upon the money part of the 
decree. 

A high ground has then been taken on 
behalf of the appellants, and it has been 
urged that it is the judgment-debtors 
who should have offered the articles 
immediately as the decree’ was passed, 
and they nob haring done so, the appel¬ 
lants were entitled to maintain this ap¬ 
plication for execution. The principlo 
that 

it is the duty of a, judgineut-dabtor to find out,- 
thi judgment-creditor and pay him the amount 
of the ju Ig Jieut-debt so long as the latter is 
within the realm 

is found in very old authorities, Coke 
upon Littleton and Shephard's Touch¬ 
stone, and has been undoubtedly affirmed 
and reiterated in more modern authori¬ 
ties : In re a Debtor (3) and Bansilal 

Abirchand v- Ghulam Mahbub Khan '(4),. 
but it relates to a judgment-debt capa¬ 
ble of being discharged by payment, a 
principle that has bo a certain extent 
been adopted in O. 21,'R. 1, Civil P. 0- 
in which modes of paying money under! 
a decree are prescribed. 

On behalf of the decree-holders it has 
been urged that the execution is barred 
as the part of the decree now sought to 
be executed was not the part of it that 
was appealed from, and that the appeal 
that was preferred not having imperilled 
this part of the decree there was no rea¬ 
son why the decree-holders should not 
have appliel for execution within three 

(2) C1871J 16 W. R. 240. ' 

(3J [1912] 1 K. B. o3=81 L. J. K B. 107=19 
MaiifiOQ 12=105 L. T. 010=28 T. L. R 9= 

56 S. J. 36. 

U) A. I. R. 1925 P. C. 290=53 Oal. 83=53 I. 

A. 58 (P. C.). 


(1) [19033 18 M. L. J. 444. 
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years from the date of bhe decree. The 
objection on the face of it, dees not ap¬ 
pear to be a frivolous one. b it we do not 
think it necessary to pronounce any 
definite opinion on it, bscause we do nob 
think that the judgment-debtors will 
care to take shelter under this plea, 
having all along expressed their willing¬ 
ness to deliver the articles which ad¬ 
mittedly belonged to bhe decree-holders 
and because this objection has been put 
forward only as an alternative argument 
in order to support the order of the 
lo-ver Court. 

In ouropinion, the order of the Court 
below is right, and we accordingly dis¬ 
miss bhe appeal with costs, hearing-fee 
being assessed at two gold mohurs. 

Roy, J— I agree. 

D D. App^dl dismissed. 
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Rankin, G. J., and Majumdar, J. 

Mt. Girija B ila and others —Appellauts. 

V. 

Manindra Lzl Singha —Respondent. 

Appeal No. 219 of 1925. Decided on 25th 
■March 1927. 

{a) Probate an,d Administration Act. (1881) 
.Ss-42 arti 44— '3ra>it of Utters in respect of a 
portion of the estate—There cannot be another 
.grant except in respect of the whole 6alance. 

Different people oannofe get iadividual grants 
of letters of ad'ni'iisbr.itio 1 llnai ted t) the parti¬ 
cular propjrty which they h ippeu to claim. 

Where there has been one partial grant al¬ 
ready, it would seem unreasonable that there 
should be any other grant save with reference 
to the rest of the estate. [P654 C 2] 

(6) Probate and Administration Act, Ss. 4L and 
85—Oas« under Hindu Wills Act governed by 
8. 85 —Grant of letters cannot be refused, bat if 
^ppllcaals <Lre mt next of kin or legatees, pro¬ 
per ease tinder S. 41 mast be made out. 

In a case under the Hindu Wills Act. to which 
S. 85 of the Probate and Administration .4.ct 
applies, it is not open to the Court to order that 
no administration grant shall be made. How¬ 
ever, if persons, who are not next-of kin and are 
not legatees, come before the Court asking for 
grant, then the Court is entitled under S. 41 to 
say that a proper case must be made out for 
making such a grant to- persons to whom ordi* 
narily no grant is made. [P 656 0 2] 

Narendra Kumar Das —foe Appollaats. 

Chandra Sekhar Sen —for Respondeat. 

Rankin, C. J . —This is an appeal 
from a decision of the District Judge of 
Chittagong in an application for grant 


of letters of administration with the 
Will annexed to the estate of one Ram 
Das Dutta who died in 1879. The 
learned District Judge has made a partial 
or limited grant to the applicants in 
respect of the properties comprised in 
Schs. 3 and-1 of the Will. The appli¬ 
cants appeal on the ground that they 
desire a grant which would cover Schs. 1 
and 2 as well. The matter is one of some 
complication and a good deal of misconcep¬ 
tion seems to have encrusted round it. 

The Will of Ram Das divided his pro¬ 
perties into five schedules. The 5th 
Schedule property was left to his nephew 
Ram Kumar, and in 1915 a grant of 
letters was made to Ram Kumar limited 
to properties comprised in Sob. 5. So 
far as 1 understand the only power to 
grant letters of administration with the 
Will anodxed, limited to certain specific 
assets, is the power conferred by S. 42 
of the Probate and Administration Act. 
Whether this was or was nob a proper 
order in this case is not a matter on 
which this Court need at this tims of 
day pronounce. The nature of that 
order, however, is a matter of some 
importance in these proceedings but it 
has not been produced before us and is 
in no way dUcu-sed in the lower Court. 
What the exact form of it was I do nob 
know but I presums that the learned 
Judge was satisfied that the Will was a 
Will duly made and was merely desirous 
of limiting the intromissions of Ram 
Kumar with the testator’s estate to 
this particular schedule. In these cir¬ 
cumstances whether in order to establish 
the title of a legatee to other property 
it is in the least necessary for some one 
else to get another grant is a question* 
There having been a grant limited under 
S. 42, any other application for grant of 
letters to this estate wonld, I should 
have thought, come under S. 44 which 
deals with the case : 

Whenever a grant with exceptions ol probata 
or letters ol administration with or without tha 
Will annexed has been mad<», the person efuti- 
tied to probate or administration of the remain¬ 
der of the deceased's estate may take a grant of 
probate or letters of administration, as tha case 
may be, of the rest of the deceased’s estate. 

If there is one thing which requires to 
be stopped peremptorily, it is the idea 
that different people are going to get 
individual grants of letters of adminis¬ 
tration limited bo the particular property 
which they happen to claim and that is 
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a course -which seems bo have been 
adopted as the correct course in the Dis¬ 
trict Court at Ohibfeagong, so far as this 
estate is concerned. For myself I pro- 
best against it entirely. The only ap¬ 
plication that I should be prepared, in 
the absence of extraordinarily strong 
facts, to entertain would bo an appli¬ 
cation under S. 4i for a grant of letters 
of administration to the rest of the 
testator’s estate. 

It appears that Ram Das Dutt, the 
testator, died leaving a widow, three 
daughters and a sister’s son called Becha- 
ram. The widow died long ago, appa¬ 
rently towards the end of the nineteenth 
century. The three daughters were first 
of all Satyabati, Rukmini and Tirteswari. 
Rukhmini's daughter is Biroja and Tir- 
teswari's daughter is Girija. The pre¬ 
sent applicants for letters are the daugh¬ 
ter Satayabati and the two grand-daugh¬ 
ters or daughters' daughters Biroja and 
Girija. Biroja like Satyabati is a sooless 
widow. Neither Biroja nor Girija as 
daughter's daughter is next of kin. The 
learned District Judge has disposed of 
this application without taking any evi¬ 
dence. There are two petitions but 
there is no evidence at all in any proper 
form, it being stated that all the facts 
are admitted. 

By the Will of Ram Das he left the 
property mentioned in Sch. 1 to his 
widow with certain instructions that she 
should not alienate it without th-J con¬ 
sent of one Kali Kinkar and with the 
direction that if any portion of it re¬ 
mained till her death, then his legal 
heirs would get the same. There are 
other provisions in the cass of a son, 
which I need not mention. Sch. 2 dealt 
with other lands and provided that no 
one would be entitled to transfer the 
land ; if he had no son, then these pro¬ 
perties would be in charge of his wife, 
but such of his sapindas who resided 
after the death of his wife in his dwell¬ 
ing-house would hold and enjoy the 
same equally. Before the word sapinda 
there is apparently a part of the original 
Will, which is torn. There seems to be 
no reason whatever to supply that gap 
with the words “ daughters or daughters’ 
daughters." Sob. 3 is not disposed of by 
the Will. The Will says that 

the lands of Sob. 8 below bave been given to 
my daughter Bakmini by the kabala dated 26tb 
Falgua 1289 B. 8. 


So they do nob pass under the Will at 
all. The same is true if the lands of 
Sch. 4 which were given to Satyabati by 
a kabala, dated 28th Aghrayan 1238. As 
regards lands of Sch. 5 I have dealt with 
these already. 

After the death of the testator various 
litigations occurred : some of them are 
pending still. It seems, to begin with, 
that there was a suit commenced in 1911 
by one Matanga, to whom Becbaram, 
claiming to be a reversioner on the death 
of the widow had sold properties com¬ 
prised in Schs. 1 and 2 ; and in 1911 
Matanga brought a suit against the pre¬ 
sent applicants to insist upon her right 
of possession. That suit was first dis¬ 
missed. After remand it was decreed in 
1914 and that decree was upheld by the 
High Court in 1917. At the time that 
suit was started there had been no pro¬ 
bate of this Will at all. And in the end 
in this Court apparently it was not 
thought that the letters granted to Ram 
Kumar could be availed of on behalf of 
the defendants. 

Thereupon an application was made to 
get letters of administration with this 
Will annexed. The grant was directed 
to issue and the grantees thereupon, be¬ 
ing the present applicants, brought a 
suit against Manindra Lai Singha, the 
transferee from Matanga. to recover pos¬ 
session of the lands which they bad lost 
by the former suit. That suit succeeded 
in the first Court and an appeal is still 
pending in that matter in this Court. 

Then the grant of letters was attacked 
by Manindra La!. The learned District 
Judge revoked the grant and that matter 
came up on appeal to this Court. This 
Court took the view that the District 
Judge was right to revoke the grant, but 
it also seems, to my surprise, to have 
taken the view that the District Judge 
ought nob to have contented himself 
with ordering a revocation. This High 
Court in effect by its order set the par¬ 
ties by the ears once again directing that 
the original application for grant of pro¬ 
bate should be restored in the presence 
of Manindra and should be continued. 
That is the matter which is now before 
this Court on appeal from the judgment 
of the learned District Judge. 

The learned District Judge has dealt 
with the matter in this way : He says 
first of all that Manindra does not object 
to a grant being made in respect of the 
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propovbies of Schs. 3 and 4 and so he 
lets the applicants bo have a grant in 
respect of these two schedules. In my 
opinion that is wrong. Hirst of all the 
properties of Schs. 3 and 4 did nob pass 
under the Will and nobody requires the 
Will to make out a title bo them. They 
passed by kibalas which this Will for 
convenience happens to mention. Se¬ 
condly, the learned District Judge has 
not considered that as there has been 
partial grant in* this estate already, it 
would seem unreasonable that there 
should be any other grant save with 
reference to the rest of the estate. 
Thirdly, he has nob considered that 
even if we treat the three applicants 
as in the ^position of legatees (they 
certainly are nob legatees and they mere¬ 
ly claim to be in the shoes of legatees), 
there is a plain direction in the Probate 
and Administration Act, which prevents 
the Court giving administration with 
the Will annexed to a legatee unless a 
citation has been issued calling upon the 
next of kin to accept or refuse letters of 
administration. 

In the last place hs does nob appear 
to have considered that if he was inten¬ 
ding to act under the power given by 
S. 41, it was for him to be satisfied that 
it was ‘necessary or convenieot that he 
should make a grant to these particular 
applicants in respect of this estate in 
order that it might be administered. In 
my opinion that part of the learned 
Judge’s order was made merely because 
no one who appeared before him object* 
el. On this appeal I consider that we 
have power bo discharge it. 

Now, the main object of the applicants 
was a grant in respect of the properties 
in Schs. 1 and 2. So far as cau ba as¬ 
certained, Biroja claimed some right bo 
the properties in Scb. 2 on the hypo¬ 
thesis that the missing words in that 
Schedule may be of some use to her. It 
is perfectly certain that she was not a 
sapinda. Satyabati as regards Sobs. 1 
and 2 has no claim at all, direct or in¬ 
direct, under this Will so far as ibis 
possible to make out. Biroja appears to 
claim part of the properties in Sch. 1 as 
being purchaser for legal necessity from 
Renuka. Now the position is this : The 
learned Judge as to that part has dis¬ 
missed the application on the ground 
that the purpose of the applicants was to 
re-open the litigation between Matanga 


and themselves. He says that they 
were bound to prove that there was a 
proper probate of this Will at the time 
Matanga or Manindra was suing them 
for possession. Bub not having done this 
in time they are estopped by the judg¬ 
ment in that suit from re-opaning the 
matter by these administration proceed¬ 
ings. To my mind that reason is wrong. 
As regards everything apart from the 
properties in Sch. 5 there has been no 
aiministratioD of this estate at all. The 
ca^e is one under the Hindu Wills Act 
and S. 85 of the Probata and Administra¬ 
tion Act applies. It is not a case in 
which it is open to the Goarfc to pub its 
foot down and to order that no adminis¬ 
tration grant shall be made to this estate 
On the other hand if persons who are not 
next of kin and are not legatees come 
before the Court asking for grant, then 
the Court is entitle! uoler S. 4L to say 
that a proper case must be made out for 
making such a grant to persons to whom 
ordinarily no grant is made. Section 41 
says that 

whea a parson dies intsstate or leaving a 
Will, of which there is no executor, and it ap* 
pears to the Court co be necessary or convenient 
to appoint som; person to administer the estate 
or any part thereof other than the parson who 
under the ordinary circumstances would be en¬ 
titled to a grant of administration, the Judge 
may in his discretion having regard to the con¬ 
sanguinity and amount of interest, the safety of 
the estate aud ;probability that it will be pro¬ 
perly administered appoint such person as he 
thinks fit to be administrator. 

Uudar that section of the Probate and 
Administration Act, it appears to me that- 
the applicants have made no case at all 
and that any case adumbrated on theit 
behalf is supported by no evidence. In 
my judgment the proper order which the 
learned Judge should have made on this 
application is the order which we now 
make in this appeal, namely that it is 
entirely dismissed. There is no neces¬ 
sity to a-3b under S. 41 of the Probate 
and Administration Act. So far as I can 
see the applicants are in no way entitled 
under any of the other sections. The 
order of the learned Judge is set aside 
and the appUcatiou is dismissed. Save 
as aforesaid this appeal is dismissed. 
We make no order as to costs either in 
this Court or in the Court below. 

Majumdar, J. —I agree, 

G.B. Order set aside. 
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Mukerji and Roy. JJ. 

Satyendra Nath Glioudhury —Appel¬ 
lant. 

V. 

Gharu Chandra Majicmdar and others 
—Respondents. 

Appeal No. I6i of 1926, Decided on 
11th March 1927, from the order of the 
Sub'J., Pabna and Bogra, D/- 19th 
December 1925. 

Civil P. C., 0. 21, R. 90—Order 
setting aside or refusing to set aside sale—Matter 
between decree-holder and 'judgment-debtor—No 
second appeal lies—Civil P. C., S. 47, O. 43 and 
S. 104. 

No second appeil lies against an order setting 
aside or refusing to sot aside a sale, although 
the matter is one between the decree-holder 
auction purchaser and judgment-debtor; .4. I. R. 
1926 Cal. 798 (F. B.), Expl. [P 657, C 2] 

(b) Practice — Precedents—A case is authority 
for what it aciualUj decides. 

Every judgment must be read as applicable to 
the particular facts proved or assumed to be 
proved. A case is only an authority for what 
it actually decides aud canuot bo quoted for a 
proposition that may sse-n to follow logically 
from it. Queen v. Leathern, [1901) A. C. ^59 
Foil. [P 658, C 1] 

(c) Civil P. C., S, 151— Section should be re¬ 
sorted to only when Code provides no other 
remedy. 

Section 151 was enacted only to provide rem¬ 
edies in cases where the provisions of the Code 
are not ample or sufficient to give such remedies 
and in oases in which a remedy is not provided 
for by the Code. [P 658, C 2] 

Badha Binode Pal and Bamesh Chan" 
dra Pal —for Appellant. 

Jatindra Nath Sanyal —for Respon¬ 
dents. 

Mukerji, J.—One of the judgment- 
debtors is the appellant in this appeal. 
The appeal arises out of certain p^roceed- 
ings under O. 21, R. 90, Code of Civil 
Procedure, for setting aside a sale on the 
ground that there was no proper service 
of the writ of attachment or the sale 
proclamation and that property really 
worth Rs. 1,500 fetched a price of 
Rs. 100 only at the sale. The decree- 
holder was the purchaser at the auction 
so held. The Munsiff allowed the appli¬ 
cation under 0. 21, R. 90, Code of Civil 
Procedure, and set aside the sale. On 
an appeal being preferred from this deci¬ 
sion, the District Judge, being of opinion 
that there were no dear findings upon 
the questions that arose in the judgment 
of the learned Munsiff, sent back the 
1927 0/83 & 84 


record to the Court of the latter with 
directions to record clear findings on all 
such points and ordered that the findings 
should be re-submitted with the record 
to his Court within a certain period. 
When the matter went down to the 
Court of the learned Munsiff, it was 
taken up by a different officer and he 
recorded his findings on the point that 
arose aod re-submitted the record with 
those findings to the appellate Court. 
The District Judge thereupon transferred 
the appeal to the file of a Subordinate 
Judge and the latter allowed the appeal 

and dismissed the applications under 
0. 21, R, 90, Code of Civil Procedure- 
It is against this order of the learned 
Subordinate Judge that the present 
appeal has been preferred to this Court. 

The appellant seeks to maintain this 
appeal, although it arises out of proceed¬ 
ings under 0.21, R. 90, Code of Civil 
Procedure by a reference to the decision 
of a Full Bench of this Court in the case 
of Kailash Chandra Tarafdar v. Gopal 
Chaiidra Poddar (l). The contention, 
shortly put. on behalf of the appellant, 
is that, inasmuch as in the said Full 
Bench decision it has been held that 
when the decree-holder is the auction- 
purchaser an order passed on an applica¬ 
tion for delivery of possession under 
O. 21, R. 95, Code of Civil Procedure, is 
an order under S. 47 of the Code, there 
is no reason why under similar circum¬ 
stances an order setting aside or refusing 
to set aside a sale should not be regarded 
as an order relating to the execution or 
satisfaction of the decree and, therefore, 
an order coming within the purview of 
S. 47, Code of Civil Procedure, and appeal¬ 
able as a decree within the meaning of 
the Civil Procedure Code. I am unable 
to say that this argument is an altogether 
ill-conceived one. But the difficulty in 
accepting this argument is that the Code 
expressly puts an order under O. 21, 
R, 90 upon a different category from 
orders passed under S. 47 of the Code. 
Under S. 104 of the Code, an appeal lies 
from those orders only which are ex¬ 
pressly mentioned in the said section, 
and it is stated that 

savd as otherwise expressly provided in the 
body of this Code or by any law for the time 
being in force, no appeal shall lie from any other 
orders 

and S. 104 sub-S. (l)i 01. (1) provides 
f or appeals from orders made under rules 

(Ij A. ]. B, lSiL6 Cal. 7f6-68 Cal. 7&1 (F. B.). 
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from which an appeal 
allowed by the rules. 

Appealable orders provided for by the 
rules are to be found in O. 43 of the First 
Schedule to the Code and, under sub-S. (2) 
of S.104: 

no appeal shall lie fconi any order passed in 
appeal under this section. 

To accede to the petitioner’s conten¬ 
tion, therefore, would be to nullify the 
affect of S. 104 read with 0. 43 of the 
First Schedule of the Code to which I 
have referred. Besides, the Full Bench 
case deals expressly with an order or 
application for delivery of possession 
under 0. 21, R. 95, Code 'of Civil Pro- 
ceiure and, assuming that the contention 
which the appellant puts forward logi¬ 
cally follows from the dictum of the 
Full Bench, it doas not necessarily 
follow that that contention must be 
regarded as well founded for, as has been 
observed by Lord Halsbury, Lord Chan¬ 
cellor, in the case of Queen v. Lenthem (2), 

every judgment must be read as applicable 
to the particular facts, proved or assumed to ba 
proved, since the generality of the expressions 
which may ba found there are not intended to be 
expositions of the whole law, but governed and 
qualified by the particular facts of the case in 
which such oxpressious are to be found. Another 
thing is that the case is only an autho¬ 
rity for what it actually decides. I entirely 
deny that it can be quoted for a proposition 
that may sejm to follow logically from it, Such 
a mode of reasoning assumes t'hat the law is 
necessarily a logical code whereas every lawyer 
must acknowledge that the law is not always 
. logical at all. 

I am accordingly of opinion that no 
second appeal lies in this case. The 
appeal must, therefore, be dismissed with 
costs—hearing fee :one gold mohur. 

The question that then arises is what 
order should ba passed on the application 
under S. 115 of Civil P. 0. that has 
been filed along with the appeal which 
is directed against the same order from 
which the appeal has been preferred. 
The grounds upon which this application 
is pressed before us are two. The first 
ground is to the effect that the order 
which the learned District Judge passed 
was really an order made under the 
provisions of 0. 41, R. 25, of Civil 

Procedure Code . and, therefore, it should 
have contained a direction upon the 
Court of first instance to take additional 
evidence, and that, inasmuch as there 
was no such direction in the order, and 
also because the additional evidence that 
W [1901J A. 0. 459. ■ 
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was sought bo be adduced was not allowed 
to be given, the said order was without 
jurisdiction. This argument assumes 
that the order was really passed under 
the provisions of 0. 41, R. 25. There 

is a good deal no doubt to be said 
in favour of the view that the only two 
provisions which the Code provides for 
making an order of remand, when that 
order is made by a Court of appeal, are 
to be found in 0. 41, R. 23 and 
0. 41, R. 25 and that the order of the 
District Judge, by which the case was 
sent back to the Court of the learned 
Munsiff, bears greater analogy to an order 
which the Code contemplates in 0. 
41, R. 25; but lam unable to hold, in 
view of the terms in which that order 
was passed, that the leaimed District 
Judge meant to pass it under the pro¬ 
visions of 0. 41, R. 25. The order 
appears to me to be one of those anom¬ 
alous orders which the appellate Courts 
are very fond of passing notwithstanding 
that the Coda has expressly laid down 
the form in which these orders should ba 
couched. There is a tendency in the 
Courts to resort to the provisions of 
S. 151 of the Code,‘notwithstanding that 
they are not able to find that orders 
properly passed under R. 23 or R. 25 
would nob meet the ends of justice. 
S. 151 was nob enacbel for that purpose, 
bub only to provide remedies in cases 
where the provisions of the Code are not 
ample or sufficient to give such remedies, 
and in case in which a remedy is not 
provided for by the Code. I am there¬ 
fore of opinion that the order of the 
District Judge was nob one passed under 
O. 41, R. 25, and' the petitioner’s argu¬ 
ment on this head cannot be accepted as 
well founded. 

The next ground upon which this 
application has been pressed is to the 
effect that the District Judge was wrong 
in transferring the appeal to the Court 
of the Subordinate Judge. In this con¬ 
nexion, reference has been made to the 
provisions of 0. 41, R. 26 of the Code 
and reliance has been placed upon the 
decision of the Allahabad High Court in 
the case of Udit Narain Singh y. Jhanda 
(3). The answer to this contention again 
is that it proceeds upon the assumption 
that the order of the District Judge was 
passed under R. 25 of 0. 41, which I am 
unable to accept. In mv opinion,^ 
(3) [1893J18 All. 31S=U893) A. W. N, 108. 
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therefore, the application under 3.116, 
Oode of Civil Procedure, should also be 
rejected, and I order accordingly. 

Roy J. —I agree. 

■G.B. Appeal and Petition dismissed, 
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Bankin, C. J., Buckland and 
Oammiade, JJ. 

Corporation of the Toion of Calcutta — 
Defendant—Appellant. 

V. 

Ashutosh De —Plaintiff—Respondent. 

Appeal No. 3 of 1926, Decided on 17th 
May 1927, from the original order of 
the Calcutta Small Cause Court , 0. J., 
D/- 7th July 1925. 

{a) Calcutta Municipal Act (1923), S. 131 (1) 
—Assessment cannot he increased abone the 
standard rent under Calcutta Rent Act (1920), 
S. 26. 

Per Bankin, 0. J., Buckland and Cammiade, 
Jd., agreeing with Mukerji, J., Roy, J., dls~ 
senting. —The Oorporatioa of Calcutta, in asses- 
-eing certain premises under S. 131, sub-S. (1) 
of the Calcutta Municipal Act, while the Cal* 
■cutta Rent Act, 1920, is in force, are not com- 
'petent to increase the assessment above the 
■standard rent-under S. 2, sub-B. (f), Cl. (i) of the 
Calcutta Rent Act, 1920. [P 6G3, C 2, P 665, C l] 

(6) Calcutta Municipal Act (1923), S. 127— 
Annual value—Method of determination Indi¬ 
cated—''Reasonably expected to let"—Mean¬ 
ing. 

Per Mukerji and Roy, JJ. —For purposes of 
'determining the annual value under S. 127, 
the standard value upon which the rates have 
to be calculated is the value of the property to 
‘the owner which is to be measured, whether he 
oooupiee the property himself or lets it to a 
tenant, by the amount of rent per annum it 
■would be worth to a hypothetical tenant. 
-'And to find out what a hypothetical ten¬ 
ant will give, such a tenant must not 
be t^tken who does not want the pro- 
-naises for the use for which they are built, 
hut wants to use them for some other purpose, 
unless it can first be shown that they cannot be 
let for the purpose for which they are built. 
The Queen Y, London nnd North-Western Rail¬ 
way Company {l&li) 9 Q. B. 134; The Queen 
▼. The School Board for London *, (1886) 17 
Q. B, D, 738 and 10 Mad. 38, Bel. on. [P 660, C 1] 

(c) Calcutta Municipal Act (1933), 8a. 141 
end 142— Appeal to Small Cause Court — Evi¬ 
dence should be recorded in full. 

Per Mukerji, J .— The law having provided for 
an appeal from the deoisloa of the Small Oanse 
Oonrt Judge, it is desirable that the evidence 
4h.euld in such oases be recorded in lull. 

[P 661, 0 2] 


Brojo L'll Chakravarti, Baranashi' 
hashi Mookerjee, Eajendra hal Mookerfi 
and Krishna Lai Banerji —for Apjjel- 
lant>. 

Deheyidra Nath Kumar and Narendra 
Nath Choudkri —for Respondent. 

Mukerji, J. —This is an appeal pre¬ 
ferred by the Corporation of Calcutta 
under S. 142, sub'S. (3) of the Calcutta 
Municipal Act. 

The facts of the case are not disputed. 
The respondent is the owner of Premises 
No. 3, (iour De Lane, which is a plot 
of land with a tile-roofed strucfcuia 
consisting of 14 rooms. He has let it 
out to one Giribala at a rent of Rs. 32 
per month. Giribala has sub-let soma 
of the rooms to different persons, keep¬ 
ing 006 room vacant and the rest for 
herself. At the time of assessment in 
1924, which was a six-yearly assessment 
under S. 131, sub-S. (1) Oif the Calcutta 
Municipal Act, the officers of the Cor¬ 
poration held a local enquiry and cal¬ 
culated the rent on the basis of that 
paid by the sub-tenants and what Giri¬ 
bala ought to pay for the rooms that 
she was occupying as well as for the. 
room that she kept vacant. This came 
up to Rs. 51-4-0 a month. Making cer¬ 
tain deductions the annual value was 
fixed at Rs. 447 as against Rs. 261 which 
was the annual value assessed in 1913. 
On an objection preferred by the res¬ 
pondent the Deputy Executive Officer 
reduced it bo Rs. 393. The respondent 
then appealed to the Court of Small 
Causes under S. 141 of the Calcutta 
Municipal Act. The learned Chief Judge 
has held that the premises used to fetch 
a rent of Rs. 28 a month on the 1st 
November 1918, and that was the 
" standard rent ” under S. 2, sub-S. (f), 
Cl. (i) of the Calcutta Rent Act, 1920, 
and that under S. 26 of that Act the 
assessment of the premises could not be 
made above the said standard rent. 
Calculating on that basis he fixed the 
annual value at Rs. 272-9-4. It is 
conceded on behalf of the respondent 
that there is an error in the calculation- 
and the amount calculated in this way 
\hould be Rs. 295-10-5, 

The appellants' first contention is 
that the learned Judge has not adopted 
the right principle that should be adop¬ 
ted in making the assessment. Now, the 
words of S’. 127, Cl. (a) of the Calcutta 
Municipal Act are these : 
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The annual value. shall be deemed 

to be the gross annual rent at ^hich the land oi 
building might at the time of assessment 
reasonably be expected to let from year to year 
less, etc. 

The words reasonably be expected to 
let ” also occur in the Parochial Assess¬ 
ments Act (6 and 7 Will. IV, Cap. 96) 
and in the City of Madras Municipal 
Act 1 of 1884. Upon the interpretation 
of these words in the Parochial Assess¬ 
ments Act in the cases of The Queen v. 
London and North-Western By. Go. (l) 
The Qneen V. The School Board for 
London (2) and other cases it has been 
held that the standard value upon 
which the rates have to be calculated 
is the value of the property to the owner 
which is to be measured, whether he 
occupies the property himself or lets 
it to a tenant, by the amount of rent 
per annum it would be worth to a 
hypothetical tenant ; and when you 
want to find what a hypothetical tenant 
will givo, you must not take a man who 
does not want the premises for the use 
for which they are built, bub wants to 
use them for some other purpose, unless 
you can first show that they cannot be 
let for the purpose for' which they are 
built. These principles were adopted in 
interpreting the expression as used in 
S. 123 of the City of Madras Municipal 
Act in Secretary of State v. Madras 
Municipality (3). The learned Judge 
in the present case had no occasion to 
adopt these principles in the view that 
he took of the matter, but if they are 
to be applied it may be conceded that 
the officers of the Corporation proceeded 
on right lines and the assessment made 
by the Deputy Executive Officer is fair 
and reasonable. 

The next contention of the appellants 
is to the effect that the learned Judge 
is entirely in error in taking into account 
the provisions of the Calcutta Rent 
Act, 1920, and in holding that 
S. 26 of that Act stands in the way 
of enhancing the assessment above the 
standard rent. The authority relied 
.upon in this connexion is the House 
of Lords case of Assessment Com- 


mittee of the Metropolitan Borough o, 
Boplar V. Boherts (4). In that casi 
Lord Buokmaster, Lord Atkinson, Lon 


(1) [1874] 9 Q. B. 134. 


( 2 ) 

(3) 

< 4 ) 


.1886] 17 Q. B. D. 738, 
[1886] 10 Mad. 38. 
1922] 2 A. C. 93. 


Sumner and Lord Parmoor (Lord Carson 
dissenting) held that in arriving at the 
valuation for the purposes of the Valua¬ 
tion (Metropolis) Act, 1869, of an heredi¬ 
tament to which the Increase of Bent 
and Mortgage Interest (Restrictions)-Act, 
1920, applies, the maximum gross value 
to be assigned to that hereditament is not 
limited to the standard rent of the here¬ 
ditament together with the additions- 
thereto permitted by the latter Act. It 
was further held by Lord Buokmaster, 
Lord Atkinson and Lord Parmoor (Lord 
Sumner expressing no opinion on the 
point) that the Act of 1920 is not to bo 
taken into account in determining the 
valuation for rating purposes of the here¬ 
ditaments to which it applies. In sub¬ 
stance what was held in this case was, 

as Lord Buokmaster put it, 

that the rent whioh the tenant might reason’' 
ably be expected to pay is the rent which apart* 
from all conditions affecting ox limiting it» 
receipt in the hands of .the landlord would he 
regarded as a reasonable rent for ihe tenant who 
occupied under the conditions which the Statute 
of 1869 imposes. 

Section 4 of the Valuation (Metropolis) 
Act, 1869, it may be mentioned here, de- 
fined“gross value”as the annual rent which’ 
a tenant might reasonably be expected, 
taking one year with another, to pay for 
an hereditament if the tenant ui;dertook 
to pay all usual tenant’s rates and taxes 
and the landlord undertook to bear the 
cost of the repairs and insurance, and 
“rateable value” as the gross value after 
deducting the probable annual cost of 
repairs and insurance. 

Now, the meaning of the words of 
S. 127 of the Calcutta Municipal Act— 

The gross annual rent at whioh the land or 
building might at the time of the assessment' 
reasonably be expected to let from year to- 
year— 

to my mind is not exactly what is con¬ 
veyed by the expression “annual rent 
which a tenant might reasonably be ex¬ 
pected, taking one year with another, to 
pay,” which occurs in the Statute- 
of 1869. “Letting” connotes a contract 
which must mean a contract enfor¬ 
ceable at law and in that way the restric¬ 
tive prohibitions of the Calcutta Rent 
Act, 1920, come in for consideration, 
while “paying” is an act which may be 
done voluntarily by the tenant without 
the aid of or unfettered by any provision 
of law. The words “at the time of the- 
assessment” clearly indicate that the 
condition of things in 1924 has to ba» 
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taken inbo aocoimb- The Galoutba Ront 
Act, 1920, was in force then. 

Bub assuming that the two expressions 
to which I have referred mean the same 
thing there is S. 26 of the Calcutta Rent 
Act, 1920, that has to be reckoned with. 
The like of it is not to be found in the 
Increase of Rent and Mortgage Interest 
(Restrictions) Act. 1920. Section 26 
says : 

During the continuanoe of this Act the Cor¬ 
poration of Calcutta or any other local authority 
shall uot raise its assessment of any premises 
a.bove the standard rent on the ground of in¬ 
crease of value. 

It has been contended on behalf of the 
appellants that the assessment of 19^4 
was nob an assessmenb on the ground of 
the increase of value such as is contam- 
plabed by S. 26. I confess I do nob 
understand this argument. The assess* 
ment no doubt is made on the basis of 
actual occupation, bub the assessment is 
raised only because the value has in* 
creased. In my opinion the ^wcrds‘‘on 
the ground of the increase of value” in 
S. 26 save only such assessments as are 
made on alterations and improvements 
and the like. It may be said that S. 7 
of the Act contemplates an increase of 
assessment; since the Isc day of Novem¬ 
ber 1918, and, therefore, militates against 
this view of S. ^6. It is well-known that 
the Oourts have often met with diffi¬ 
culties in interpreting the provisions of 
this Act, and as observed in the c<*.se of 
Rawlinson v. Algar (o), the English Act, 
on the lines of which this Act closely 
follows, is not always easy of interpreta¬ 
tion. It may be that S. 7 contemplates 
a case of raising of the assesement above 
the standard rent in cases where altera¬ 
tions have been effected or improve* 
ments have been made. However, that 
may be, the provisions of S. 26 are, in 
my opinion, plain, and without doing 
violence to its language it is not possible 
. bo bold that the Corporation is at liberty 
to increase the assessmenb above the 
standard rent. Rs. 28 is the standard 
rent of the premises within the meaning 
of 3. 2, sub-S. (f), Cl. (i) of the Act, the 
other clauses having no application bo 
the case. I do not see any indication 
that the words “standard rent” in S. 26 
were not meant to refer to Cl. (i) where 
the other clauses are not applicable. I 
.«m, therefore, of opinion that the view 
taken by the learned Judge is right. 
"“(6TIimr90LrO7Bri9^ 


It has been argued on behalf of the 
appellants that the contention based on 
S. 26 was not put foward on behalf of 
the respondent at any earlier stage of 
the proceedings. This is quite true, but 
I do nob think the-appellants have in any 
way been prejudiced, the question in¬ 
volved being one of law only. 

I desire to say one word more and that 
is with regard to the recording of the 
evidence in these cases. The law having 
provided for an appeal from the decision 
of the learned Judge, it is desirable that 
the evidence should in these cases be 
recorded in full. 

The result is that in my opinion the 
wi'der of the learned Judge should be 
varied by raising the annual value to 
Rs. 295-10-5 pies and subject to this 
modification this appeal should be dis¬ 
missed. 

Roy, J .—This appeal is from the deci¬ 
sion of the learned Chief Judge of the 
Court of Small Causes, Calcutta. The 
plaintiff Ashutosh De owns the premises 
No. 3, Gour De Dane in Calcutta. It is 
a structure with a tilcd-rooE which has 
about 15 rooms. The plaintiff has let it 
out to one Giribala at a rate of Rs. 32 
per month inclusive of taxes. Formerly 
the plaintiff used to get Rs. 28 as rent. 
The period for which assessment was 
made under the old Calcutta Municipal 
.Act having expired at the close of 1924, 
a fresh asseismont was made by an officer 
of the Corporation. It appears that 
Girffiala lives in some oT the rooms and 
lots the rest out on hire to sub-tenants. 
The officer of the Corporation held a 
local enquiry and questioned the sub¬ 
tenants and made his assessment on the 
basis of occupation by Giribala and the 
sub-tenants. The rent calculated per 
mensem was Rs. 51-1-0 per month, after 
making certain deductions the assessment 
came to be Rs. 447 per annum as against 
Rs. 261, the assessment in 1918. The 
plaiobiff lodged an objection and the 
Deputy Executive Officer reduced the 
assessmenb to Rs. 393. 

The plaintiff was dissatisfied with this 
order and he appealed to the Small 
Cause Court under S..141 of the Calcutta 
Municipal Act of 1923. At the trial the 
argument seems bo have been advanced 
that the Corporation-cannot raise the 
assessment under S. 26 of the Calcutta 
Rent Act. 1920, which prevents any in¬ 
crease beyond the standard rent of the 
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liremises. The learned Jiulge accepted 
fcbi^ plea and he held that Rs, 28 being 
the rent payable in November 1918 it 
should be taken as the standard rent and 
that, therefore, the assessment should bo 
mado on this basis and he gave his deci¬ 
sion accordingly. 

From this decision the Corporation of 
Calcutta has come up in appeal here and 
the learned vakil on its behalf contends 
that the question of standard rent has 
no application in the case, that the Cal¬ 
cutta Rent Act, 1920, is expiring at once 
and cannot control an assessment which 
is going to last for several years, and that 
t)ie restriction imposed by the Act is 
only against the landlord and has noth¬ 
ing to do with the assessment which is 
to be made on the basis of occupation. 
It is argued that the real question has 
been lost sight of, viz., that it is not the 
rent payable to the landlord which 
determines the mode of assessment but 
the rent paid by the actual occupiers of 
the house. 

itetoronce was made to the principles 
of rating which obtain in England, and 
the following cases ’ were cited, viz., 
Secretary of State v. Madras Munici¬ 
pality (3) and Poplar Assessment Com- 
mitice V. Roberts (4), and the observa¬ 
tions of Lord Esher in the case of Queen 
V. School Board for London (2). The 
learned vakil appearing for the respon¬ 
dent has argued that the respondent is 
entitled to fall, back on the Calcutta 
Rent Act which was in force when the 
assessment was made, and though in this 
case no standard rent was fixed, the Jaw 
itself shows what tlie standard rent 
should bo. It is urged that the standard 
rent in this case was Rs. 28 plus 10 per 
cent, allowed by the Act, and this should 
form the basis of assessment. In answer 
to the argument that the liasis of assess¬ 
ment sliould be the measure of the bene¬ 
ficial occupation it'is argued that a tenant 
might realize large sums from sub-ten¬ 
ants by sub-Jetting, bub it would be very 
hard on the landlord if the Municipal 
assessment was fixed on what was being 
realized by the lessee. 

The contention that the real question 
has escaped notice appears to be well 
founded. The Corporation claimed that 
the assessment should be on the rent 
paid or payable by the tenants in ocou- 
pation. The respondent in his plaint 
olaimod that the valuation should be on 


the basis of the rent he was getting aff 
landlord, viz;, Rs. 32. The learned Judge* 
held that the rent ■ which the owner 
receives is the criterion, and, that further^ 
the figure should be what the owner 
used to get in November 1918. S. 12T 
of the Calcutta Municipal Act, 1923, Hyg- 
down the method of assessment. It 
says: 

For the purpose of assessing land and build¬ 
ings to the consolidated rate the annual valu^ 
of land and the annual value of any buildinS 
ordinarily let shall be deemed to be the grosa 
annual rent at which the land or building, 
might, at the time of assessment, reasonably ba 
expected to let from year to year 

less 10 per cent, for the cost of repairs- 
and other expenses. Annual value i& 
the term in use in the>Bnglish Rating 
Act and has always been held to mean 
the annual letting value. The actual 
rent paid may be considered, but it need 
not be the annual value contemplated 
by the Act. It contemplates a hypothe¬ 
tical tenant and a hypothetical rent. 
In any case you take up you find it ad 
passim that the ground of a man’s liabi¬ 
lity is that he is in beneficial occupa¬ 
tion. The case of Poplar Assessment 
Committee v. Roberts (4), for one, may bft 
referred to. Lord Buokmaster said : 

From the earliest time it is the inhabitant 
who has to be taxed. It is in respect of hia 
occupatiou that the rate is levied. 

Lord Sumner said : 

Rating is a process between au occupier and » 
rating authority to the determination of which 
the landlord and the lessee are strangers. 

The object of the whole system of 
rating law in England, which we have- 
followed in India, is to assess occupiers 
of rateable property equally in propor¬ 
tion to the value of their occupation. 
The value is stated by statute in the 
form of a hypothetical annual rent pay¬ 
able by the occupier for the right to use 
and enjoy the property occupied. It is 
the beneficial occupier who has to be 
considered and the value of his oooupa* 
tion. 

• % 

The landlord in this case happens to 
be a middleman. His lessee lives in a 
part of the structure and lets out the 
other rooms and realizes rent from the 
tenants occupying these rooms. It 4s 
not said that the rents realized 
from the occupiers are extravagant or 
that they are rents which would nofc- 
ordinarily be -paid for these rooms by 
this class of tenants. 1 do not think». 
therefore, that it was unreasonable on. 
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the part of the Municipality to hold that 
the basis of assessment should be the 
actual rental paid by the tenants in 
occupation. The actual rental came to 
Rs. 61-4*0 par month. Handsome deduc¬ 
tions were given with the result that the 
assessment stood linally at the hgure of 
Rs. 393. This is a little more than the 
actual rent realized by the landlord. 
The Calcutta Municipal Act itself takes 
note ot the possibility oP the annual 
value being more than the actual rental. 
S. 150 of the Act gives relief to the land¬ 
lord in such a case and provides a 
method by which he can realize the 
extra sum from the tenant. The actual 
rent j^aid by the lessee is not the criterion 
for making the assessment. The assess¬ 
ment should be on the value of the bene¬ 
ficial occupation. It may be said then 
that the assessment made by the Gor- 
'poration in this case is not unfair. It 
seems reasonable and should, therefore, 
be maintained. 

There remains the question advanced 
at the last moment, which appealed to 
the learned Judge, viz., that the Cal¬ 
cutta Rent Act (which has now expired) 
stood in the way of any increase in the 
assessment. S. 26 of the Calcutta Rent 
Act. 1920, which was in force when the 
assessment was made laid down that 
during the continuance of the Act the 
Corporation of Calcutta shall not raise 
its assessment of any premises above the 
standard rent on the ground of the in¬ 
crease of value. The idea in framing the 
’section, I believe, was that, since the 
landlord could nob get more than the 
standard rent, ho should not be liable for 
any increased assessment on the ground 
that the land had gone up in value. It 
is a mistake, if I may say so with great 
respect, to suppose that the Calcutta 
Rent'Act stopped all increase in assess¬ 
ments. On the other hand it took due 
note of the fact that the periodical as¬ 
sessments increased the rates, and S. 7 of 
the Calcutta Rant Act was, therefore, 
enacted to enable the landlord to raise 
the standard rent to the extent of the 
inoraasa in the assessment in cases where 
the landlord paid the rents and taxes. 
The Calcutta Rent Act was a measure 
against the landlord, and it is nob clear 
how be can fall back on the standard 
lent, i. e., rent payable on let November 
i918» when he himself is realizing a 
higher rent. Section 26 of the Act 


prevents an increase of assessment on 
the ground of an increase in value. 
The assessment in question here has 
nothing to do with the rise in land 
value of the premises in question. The 
assessment proceeded on the basis of the 
value of the occupation; in fact on the 
actual rents paid by the occupiers. In 
my opinion therefore the reference in this 
case to S, 26 of the Calcutta Rent Act 
was misconceived. 

The appeal therefore in my opinion 
should be allowed and the decree of the 
learned Judge set aside and assessment 
made by the Corporation restored. 

Order. 

In this appeal we have agreed to 
differ on a point of law which may be 
stated in these words for the purposes 
of the proviso to S. 98 of the Civil Pro¬ 
cedure Code : 

Whether the Corporation of Calcutta, 
in assessing certain premises under S. 131, 
3ub-S. 0) of the Calcutta Municipal Act 
in 1924 when the Calcutta Rent Act, 
1920, was in force, were competent to 
increase the assessment above the rent 
at which the premises were let on the 
Ist November 1918 and which under 
S. 2. Sub-S. (f), 01. (i) of the Calcutta 
Rent Act, 1920, was the standard rent 
of those premises. 

The papers will be laid before the 
Hon’ble the Chief Justice. 

(The appeal was then beard by 
Rankin, 0. J., and Buckland and Gam- 
miado, JJ., who delivered the following 
judgments.) 

Rankin, C. J. — (His Lordship after 
stating the facts continued). On one 
point the two learned Judges were in 
agreement. That point is nob before us 
and it is no part of out intention to 
express any opinion whatsoever upon it. 
On another point they were in disagree¬ 
ment and accordingly they took action 
under the proviso to sub'S. (2) of S. 98 
Civil P 0., and stated the point of law 
upon which they differed for the opinion 
of this Court. That point of law so 

stated is as follows : 

Whether the Corporation of Calcutta, in as*) 
seasing certain premises under S. 131, sub- S. (1) 
of the Calcutta Muoiolpal Act in 1924 when the 
Calcutta Rent Act, 1920, was in force, were 
competent to increase the assessment above the 
rent at which the premises were let on the Ist 
November 1918 and which under S. 2 sub-S. (f), 
Cl. (1) of the Calcutta Rent Aot, 1020, was the 
standard rent of those premises. 
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Now the terms of S. 26 of the Cal¬ 
cutta Rent Act are these : 

Daring the continuance of this Act, the Cor¬ 
poration of Calcutta, or any other losal autho¬ 
rity, shall not raise its assessment of any prem¬ 
ises above the standard rent oq the ground of 
the increase of value. 

In order to apply that section in any 
particular case or to decide upon its ap¬ 
plicability it is necessary to bear in mind 
the terms of S. 127 of the Calcutta 
Municipal Act of 1923. The clause of 
S. 127 which applies to this case is 
Cl. (a) and the section provides : 

For the purpose of assessing laud and build¬ 
ings to the consolidated rate the annual value 
ef land and the auuual value of any building 
erected for letting purposes or ordinarily let 
.shall be deemed to be the gross annual rent at 
which the land or building might at the time 
of assessment reasonably be expected to let from 
year to year, less, in the case of a building, an 
allowance of ten per cent, for the cost of repairs 
and for all other expenses necessary to main- 
tain the building iu state to command such 
gross rent. 

Under fchafc section what has to be 
determined is the annual value and what 
the section says is that you are to put 
a figure upon the premises as being 
their annual value by finding out what 
would be the gross annual rent at which 
the building might reasonably be ex¬ 
pected to let from year to year ; in 
other words, there is one way and only 
one way in which under this Act the 
annual value can be computed. It is 
to be computed on the basis of what the 
building can reasonably be expected to 
let at from year to year. It isq.iite 
true that when one is enquiring at what 
figure it can reasonably be expected that 
the building should be let out from 
year bo year, it is very good evidence, 
in most cases probably the best evidence, 
to show what, in fact, tenants—presum¬ 
ably reasonable people—are paying and 
are willing to pay. If you find the 
tenant of a house paying a certain 
rent and that this arrangement is an 
ordinary business arrangement with 
which he is content then, at all 
events it is reasonably clear that the 
building can be expected reasonably to 
fetch that amount of rent per year. 
Now, in this case what has happened is 
shcy^tly this: Under the previous valua- 
tipu which obtained until 1924 it was 
decided that the annual value was Rs. 30 
a month. That was the rent which it 
was then decided might reasonably be 
expected to be gob from tenants. Under 


the proposed valuation Rs. 51-4-0 was 
to be the'v. basis of the valuation, and 
unless violence is to be done to the 
statute that can only be upon the foot¬ 
ing that this building can reasonably be 
expected to be let at Rs. 51-4-0 par 
month. It would seem, therefore, diffi¬ 
cult to resist the conclusion that this 
is an increase of assessment on the 
ground of increase of value as that word 
is used in S. 127 of the Calcutta Muni¬ 
cipal Act. However it be put, the as¬ 
sessing officer is necessarily in the posi¬ 
tion of saying that whereas in 1918 it 
was decided that you could reasonably 
expect to get no more than Bs. 30 per 
month, now you can reasonably expect 
to let it for Rs. 51-4-0. No doubt 
it would be different if the increase of 
assessment had been on the ground that 
the premises had been much altered and 
improved. No doubt it would be diff¬ 
erent if the increase of assessment had 
been due to some different method of 
calculating the allowances. But nothing 
of this sort is suggested in this case. 

What is said on behalf of the Cor¬ 
poration is this : that the old assessment 
based on a valuation of Rs. 30 was no 
doubt calculated upon the actual rents 
obtained from the actual occupiers of the 
building in 1918, that in 1924 the actual 
rents obtained from the actual occupiers 
of the building plus a fair rent from Giri- 
bala herself amounted to Rs. 51*4-0 
and that this increase of assessment is 
not because of increase of value at all,, 
but it is because of an increase in the 
actual receipts known to be obtained 
not by the owner but by the tenant 
Giribala from the property. In my 
judgment for the reasons which Mr. Jus¬ 
tice Mukerji has very clearly given that 
contention must bo rejected altogether. 
Whatever light is thrown upon the 
amount of rent that can reasonably be 
expected to be obtained for this pro¬ 
perty by looking to what tenants or 
sub-tenants in fact are willing to pay, 
the only reason which under the statute 
justifies the assessment of the property 
at a particular figure is the reason which 
01. (a) of S. 127 sets forth : 

The annual value of any building eieoted foe 
letting purposes or ordinarily let shall be 
deemed to be the gross annual rent at which 
the land or building might at the time of as¬ 
sessment reasonably be expected to let from yeftr 
to year. 
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I would refer in particular to the fol¬ 
lowing passage in the judgment of 
Mr. Justice Mukerji in which I agree. 
He sa^s : 

It has been contended on behalf of the ap- 
‘pellanta that the assessment of 1924 was not an 
assessment on the ground of the increase of 
value such as is contemplated by 8. 26. I con¬ 
fess I do not understand this argument. The 
assessment no doubt is made on the basis of 
actual occupation, but the assessment is raised 
only because the value has increased. In my 
opinion the words * on the ground of the in¬ 
crease of value* in S. 26 save only such assess¬ 
ments as are made on alterations and improve- 
nnents and the like. 

Ifc has been suggested that S. 7 of the 
Act of 1920 militates against this con¬ 
struction. That is a section which is 
taken from the English Act of 1920, at 
•all events, in its general idea. It is quite 
clear that in view of S. 26 the only way 
•in which S. 7 can well come into play is 
in a case where there has been an in- 
'Crease in the percentage or in the number 
of annas in the rupee which have to be 
paid by way of rate upon the figure of 
"the assessment. In such a case as that 
S. 7 may well have application but there 
is nothing in S. 7 which would justify 
any different construction of S. 26. 

In these circumstances we have to 
answer the single question which I have 
already stated. In my opinion the 
answer to that question is in the nega¬ 
tive—the Corporation of Calcutta are 
not competent to increase the assess¬ 
ment above the rent at which the prem¬ 
ises were let on the 1st of November 
1918. By the terms of S. 98 of the Code 
of Civil Procedure, where 

the Judges composing the Bench differ in 
opinion on a point of law, they may state the 
point of law upon which they difier and the 
appeal shall then be heard upon that point only 
by one or more of the other Judges, and such 
point shall be decided according to the opinion 
of the majority (if any) of the Judges who 
have heard the appeal, including those who 
'first heard it. 

Accordingly in this case the appeal 
falls to be determined in accordance with 
negative answer to the question which 
has been put to us. It may be that the 
result of this is the result which 
Mr. Justice Mukerji indicated at the end 
of his judgment, because it was agreed 
before the Division Bench and ifc was 
-agreed before ns that if ooe takas the 
figure of the rental which the Small 
Oause Courfc Chief Jadge took, then 
.^he correct figure of assessment is 


Bs. 295-10- 6. But that question is for 
the Division Bench. 

This case will go back to the Division 
Bench who heard it in order that they 
might finally record an order upon the 
basis of the answer which we give to the 
question propounded to us. 

The Corporation of Calcutta will pay 
to the assessee his costs of this hearing. 
We assess the hearing fee at ten gold 
mohurs. The costs before the learned 
Judges will be dealt with when the case 
finally goes before them. 

Buckland, J. —I agree. 

Cammiade, J. —I agree. 

(The case then went back to the Divi¬ 
sion Bench and that Bench fixed 
Rs. 295'10-5 as the annual value of the 
premises). 

Q.B. Appeal dismissed. 
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R.\nkin, C. j., akd Majumdar, J. 

Behari Lai Sen —Defendant No. 1— 
Appellant. 

v. 

Indra Narayan Bandopadija and 
others —Plaintiffs—Re'spondent. 

Appeal No. 251 of 1925, Decided on 
31st March 1927, from the Original 
Decree of the Sub-J., Birbhum, D/- 7th 
September 1925, 

(a) Hindu Law—Joint family—Mortgage 
by some members agreeing to be liable jointly and 
severally—Suit against all except one barred- 
ills share is liable for whole debt—Transfer of 
Property Act,S, 60— Co-mortgagors. 

Where some of the members of the joint 
family mortgage the joint properties, each of 
them representing to the mortgagee that he had 
whatever share or interest did not belong to 
the others, it is no defence to a suit on the 
mortgage against one of them that the suit is 
time barred as against others in view of the 
covenant to pay jointly and severally. In such _ 
a case one of the mortgagors can be made 
liable for the whole debt and he oan have 
his remedy by contribution against other 
mortgagors. [P 666, 0 2] 

(6) Transfer of Property Act, S. 43— A mem¬ 
ber of Hindu joint family mortgaging joint 
property representing to be Ms —His share as 
at the dale of decree will be liable. 

Where some members of a joint Hindu family 
mortgaged the joint family properties, each 
representing to the mortgagee that whatever 
interest did not belong to others, belonged to 
him, and the mortgagee brought a suit on his 
mortgage against one of them, the suit being 
timebaried against others. 
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i/cit/ : tJi.tc whatever share the defendant 
got by inheritance after the institution of the 
suit, WDuld be liable for the mortgage debt : 
jo Ati.iO; -3 Cal.'25S and 3 C.iV.N. 323, 

[P668 C2J 

^ Contract Act, S. 69— Co’mortgagors-^ 
The fact that mortgage suit against defendant 

icas barred is no defence to a suit for contri- 
bu/ion. 

The right of contribution is an independent 
equity which arises between the co-mortgagors 
and the mere circumstance that the mortgagee’s 
right is barred as against certain of the mort¬ 
gagors is not an obstacle to a suit for contri¬ 
bution t)y a mortgagor, nor is it possible to 
niaiat.till that the cause of action in a suit for 
coutribution would not arise unou payment 
being made. ‘ [p 667 C 2] 

S, C- Bose, Eira Lal Chakravarti, 
Gopendra Nath Das auil Satiiidra Nath 
Doij Choxodhunj —for Appellatifc- 

Bankim Chandra Mukherjee, Santi- 
may Majnmdar and EcA,ri Prosanna 
Mukherjee —for Respondents. 

Rankin, C. J.- -This is an appeal by 
the Defendant No. 1 against a decree 
of the Subordinate Judge of Birbhum, 
whereby a preliminary decree for sale on 
mortgage has been passed against the 
interest of Defendant No. 1 in certain 
properties belonging to the defendant’s 
family. The interest of the Defendant 
No. 1, which by this decree has been 
made answerable for the mortgage money, 
is a o/12ths interest in the mortgaged 
properties. 

The position is this : There were two 
brothers belonging to the Dayabhaga 
School. One brother died leaving three 
sons, Behari Lal Sen. Defendant No. 1, 
Tarini Raman Sen, Defendant No. 2, and 
Bepin Behari Sen. Bepin died leaving 
Bahuballav Sen. Defendatiu No. 3, and 
Defendants Nos, o and G who were minors. 
The other brother, when he died, left a 
widow who was Defendant No. 4. and the 
mortgage transaction was constituted by 
a registered mortgage bond executed by 
Behari, Tarini and Bahuballav. That 
was a document dated the 24th June 
1906 and the form of the document is 
this ; that various family properties 
(which included certain shares in pro¬ 
perties) were scheduled to the deed ; that 
those three persons were the berrowers 
putting forward ail the family properties 

as belonging to themselves. It is stated 
that 

as security for the satisfaction of the said 
amount, We mortgage the zemindaty, pubni and 
uishkiir properties owned and possessed by us 
aim ae.scribed la the sohelule below. 


In my opinion these three persons pufr 
themselves forward, each of them repre¬ 
senting to the mortgagee that he had 
whatever share or interest did not 
belong to the other two. The Defen¬ 
dant No. 1, for example, must be¬ 
taken as representing that if there was- 
any interest in that property beyond the 
interest of Tarini and Bahuballav it 
belonged to him. What has happened 
is that Defendants Nos. 2 and 3 mad& 
no payment of interest on the mortgage. 
Consequently it has been found that, so- 
far as they ar^ concerned, the 12 years’ 
period of limitation protects them from, 
a suit to enforce the security as between 
themselves and the mortgagee. Defen¬ 
dant No. 1, however, did make certain 
payments, and, within a few days ap¬ 
parently of the expiry of 12 years from, 
the date of the last payment, the present 
suit was brought, namely on the 24tb 
November 1923. 

The first question raised is as to tho 
right of the plaintiff against Defendant 
No. 1. The Subordinate Judge has found- 
several things against the plaintiff, but 
the plaintiff has nob brought any cross¬ 
objection, and has not complained against 
thoso findings. He has found, for ex¬ 
ample, that the purpose for which tho- 
bond was taken was nob one of necessity, 
and that therefore the other members 
of the family, who were no parties to the 
transaction, cannot have their shares 
made answerable for the loan on the 
basis that the loan was obtained on their 
behalf by the karta of the family. The- ' 
appellant says that it is not right that 
upon his share in the mortgaged - pro¬ 
perty the whole of the mortgage debt 
should be visited, but that he should only 
be made to pay a rateable part of the 
debt. The second point is this : After' 
the suit bad been instituted Defendant 
No. 4 died and Defendant No. I’s share 
in the property which previously was 
l/6th became 5/12ths. He says that that 
acquisition of interest (however it may 
be described), this inheritance, which he 
obtained on the death of Defendant 
No. 4, was not comprised in the mort¬ 
gage and cannot be made answerable for 
the mortgage money. 

It makes a good deal of difference to > 
the rights of the mortgagee if sub¬ 
sequent to the mortgage the various oo- 
inortgagors have effected a portion of 
the mortgaged properties between them*' 



1927 Behari Lal v. Indra Nar 

selves. The mortgagee in . the caw of 
any particular mortgage! share would 
have to follow the particular allotment 
that was made to the mortgagor out of 
the family property. The first thing 
that ope sees when one reads the plead* 
ings and the issues in this case is that 
there was no issue raised to the effect that 
the rights of the parties ought to be deter¬ 
mined in view of a partition subsequent 
to the mortgage deed. In the written 
statement originally filed by Defendant 
No. 4 there was certain loose talk about 
people being and not being in joint mess. 
The Defendant No. 1 has, however, filed a 
written statement of his own after the 
death of Defendant No. 4 and it is im¬ 
possible to discover from what is alleged 
in that written statement any intelli¬ 
gible case to the effect that at such and 
such a date, after the mortgage bond, the 
parties made a partitipn of their pro¬ 
perties by which the Defendant No. I’s in- 
teiest was limited to particular properties 
or allotments. The issues framed contain 
no such question. When the Judge 
came to deal with the case he did so 
on the basis that the Defendant No. I 
had still got a oT2th interest in the 
mortgaged property. I, therefore, put 
any question of partition out of the case. 

The mero circumstance that plaintiff’s 
claim 13 statute barred as against the 
other defendants does not offer any de¬ 
fence to Defendant No. I in view of the 
circumstances that there is a covenant 
to pay not merely joint but joint and 
several. There can bo no doubt there¬ 
fore that his debt was not released. Is 
there any reason why the whole of that 
debt should not be recovered from the 
share of Defendant No. 1?. We have bad 
cited to us certain decisions, and the 
learned Judge in his judgment mentions 
some observations made in the case of 
Mir Busujf Ali Haji v. Panchanan 
Chatterjee (1). Now, the line of cases 
which has been relied upon in this ap¬ 
peal gO03 upon this principle, that a 
mortgagee who has a security upon two 
or more properties which he knows to 
belong to different persons cannot 
release his lien upon one so as to increase 
the burden upon the other without the 
privity or consent of the persons affected. 
-TheSubordinate Judge points out that 
that line of cases is not at all applicable 

^(1) [1910] 11 C. L. J, 689=6 I. C. 842=16 
C. W N. 800. 
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as between the original parties to the 
mortgage and that 

it is a lirraly settled doebriuo that, as bet* 
weeu the original parties, tho release of a part 
of tho premises does uot affect tho lion of tho 
]Tiortgageo upon the residue which is bound for 
the whole debt. 

The case where others have a lien 
upon the remainder is different. It 
may be that the mortgagee has no right 
to release any portion of the mortgaged 
premises to the injury of the owners of 
such liens. Whether the case of a mort¬ 
gage debt becoming statute barred as 
against one of several co-mortgagors is 
the same as a release by the mortgagee 
of a portion of the mortgaged premises 
is a matter on which I reserve my 
opinion. Whether any subsequent in¬ 
cumbrancers from one of several co- 
mortgagors can possibly say that a 
mortgagee’s failure to enforce his mort¬ 
gage within the time limited by the- 
Limitation Act is negligence or laches 
or breach of any duty owed by the 
mortgagee to him is a serious question 
to say the least. 

But we are not concerned with that, 
line of cases at all. In the pres¬ 
ent case wo are concerned with 
this that one of tho three persons 
who claimed to be a co-owner of 
a certain property and who made him¬ 
self individually liable for tho debt has 
had a decree passed against him on the 
basis that his .share is responsible for 
the whole of the debt. It has been 
suggested that this is wrong because the 
Defendant No I would havo great diffi¬ 
culty in getting any contribution from 
the other sharers. 1 fail to see that 
there is any difficulty in his way, if he 
discharges hi.s debt, to prevent his hav¬ 
ing a right to sue his co-debtor.s even 
though it 1)0 true that the plaintiff' could 
not succeed against the co-debtors 
directly. It was pointed out in the case 
of Ahrah im Servai v. Raphial Mnthi- 
rlan (2) that in such cases the right of 
contril)ution is an independent equity 
which arises between the co-mortgagors 
and the mere circumstance that the 
plaintiff’s right is barred as against 
certain of the mortgagors is not an 
obstacle to suit for contribution, nor is 
it possible to maintain that the cause of 
action in a suit for contribution would 
not arise upon payment being made. 

“(2) Ciyiej 3^^ad. 288=27 1. 0. 337=27- 
51. L. J. 74G. 
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The only remaining question in this 
appeal is with reference to the additional 
share which came to Defendant No. 1 
upon the death of his aunt Defendant 
JNo. 4. That question has been dealt 
with by the learned Judge on the basis 
of S. 43 of the Transfer of Property Act. 
S. 43 of the Transfer of Property Act is 
is as follows : 

Where a person erroneously represents that 
he is authorized to transfer certain immovable 
property, and professes to transfer such property 
for consideration, such transfer shall, at the 
option of the transferee, operate on any interest 
■which the transferrer may acquire in such pro* 
perty at any time during which the contract of 
transfer subsists. 

That is one principle. Another prin¬ 
ciple to.be borne in mind is the principle 
that any enlargement of the mort¬ 
gagor’s interest in the mortgaged prem¬ 
ises usually enures for the benefit of 
the mortgagee. We have to consider 
whether the learned Judge has rightly 
be subjected to the mortgage the whole of 
the 5/12bh3 interest. In my judgment 
has rightly done so. It appears to me 
that as between the mortgagor and the 
mortgagee we have to remember first 
that by the mortgage deed itself the 
Defendant No. 1 claimed bo bo entitled 
to whatever interest was not vested in 
his brothers Tarini and Bahuballa v. 
There is a representation on the part of 
each of these three persons that any 
interest which is not in the other two is 
in himself. But, apart from that, w»' 
must consider the principle which has 
been applied to India on the authority 
of the Privy Council in the case of Raja 
Kishendatt Ram v. Raja Mamtaz All 
Khan (3), where it was held that English 
Law as regards this matter is found in 
justice and may be applied to an Indian 
mortgage. The Judicial Committee refer¬ 
red to Docd, Gihho7is v. Pott (4), where 
a mortgagor being lord of a manor, pur¬ 
chased certain copy-hold interests enured 
to the beuefib of the mortgagee. Again in 
the case of Ajudkia Prasad v. Man 
Singh (5) there was a mortgage and a 
sub-mortgage. The mortgagee bought 
the equity of redemption and it was 
held that that enured to the benefit of 
the sub-mortgagee. The earliest case 
in which the principle was applied was 

(3) [1879] 5 Oal. 198=6 I.-Aii45=5 C. L. R* 
213=4 Bar 11 (P. C.). 

(4) [1781] Q Dong. 710. 

(5) [iy02] 25 All, 46=(1902} A. W. N. 176. 
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the case of Shyamay. Ananda (6) before 
Mr. Justice Tottenham, and there is the 
further case of Deolie Chand v. Nirban 
Singh (7). I will refer to two cases only. 

First, Si(,rja v. Nanda Lai Sinha (8), 
where it was held that, apart from any 
question of S. Ill of the Transfer of 
Property Act or from any question of 
merger, where A mortgaged a chak and 
subsequently acquired the maurashi 
mokavari interest in the chak, the 
purchase of the mokarari was an ac¬ 
cession to the mortgaged property under 
S. 70 of the Transfer of Property 
Act. The case of Ajijtiddin v. Sheih 
Sudan (9) was even stronger because 
there the acquisition took place after 
the decree, but in that case the interest 
of a Mahomedan lady, who had coven¬ 
anted very much in the same way as 
the Defendant No. 1 has covenanted in 
the present case, was held bound by the 
mortgage in respect of that part of it to 
which she bad become entitled on the 
death of one of her children, that is to 
say, the Court held the the share which 
she bad inherited since the date of the 
mortgage was bound by the mortgage. 
In my judgment this is a case in which 
the mortgagee is entitled to have re¬ 
course to the whole of the interest 
which in fact was possessed by Defen¬ 
dant No. 1 at the time the decree was 
made. 

I think therefore that this appeal fails 
and must be dismissed with costs to the 
plaintiff* respondent. 

Majumdar, J. —I agree. 


G.B. 

Appeal dismissed. . 

(6) 1 

1880] 3 0. W. N. 323. 

(7) 1 

1879] 5 Oal. 253. 

(8; ' 

1906] 33 Cal. 1212. 


(9) [1895J 18 Mad. 492. 
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Page, J. 

Holmes Wilson & Co. Lid.—Plaintiff. 

V. 

Bata Kristo De —Defendant. 

Original Civil Suit No. 3231 of 1922, 
Decided on 9bh March 1927. 

(a) Contract — Comtruction—Mercantile coH- 
tract—Evidence of usage in particular locality 
is admissible only if necessary to explain awM- 
guoiLS term'i—If such usage is repugnant ^ to the 
terms of written contract it is inadmissible-^' 
Evidence Act^ 5. 91.^ 

Where ambiguous terms or phrases ate 
in a mercantile contract evidence of usage ifl 
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admissible to explain the meaning of the expres¬ 
sions in the particular trade or locality, and 
tvhere a contract is silent in respect of some 
incidental term or condition which,-acoordirig to 
the course of business established in a particular 
trade it is customary to fin 1 included in such a 
contract, erideuce of the custom is admissible to 
prove that such term or condition formed part 
of the contract, unless the incorporation of the 
term or oonditiou in the contract will have the 
effect of introducing something repugnant to or 
inconsistent with the tenor of the written agree* 
ment. But where the parties to a contract 
have expressed the agreement at which they 
have arrived in a written document the terms 
of which are capable of a reasonable interpreta¬ 
tion, according to the natural moaning of the 
words that are used, a trade usage which, if it 
regulated the rights and obligation of the patties, 
would alter fundamentally the nature and 
character of tbe contract as expressed in the 
written agreement, can neither determine nor 
afiect the rights and obligations of the parties 
engaged in the transaction ; and, as it is incon¬ 
sistent with tbe terms of the written agreement 
evidence of such an usage is inadmissible: 
Sumprey V. Dale, (1857) 7 E. and B. 2G6 and 
MoUet V. Bobinsoti, L. B, 5 C.P., 646, Bel on. 

[P 670 C 1, 2] 

Where plaintifi contracted to supply certain 
goods to the 'defendants, and the indent pro¬ 
vided : “ 1 the undersigned, request you to pur¬ 
chase yourselves or through your agent on my 
account and risk the whole or any part of the 
undermentioned goods on the terms and condi- 
lions stated below 

Held', under the indent the relationship of 
principal and agent was created between the 
defendant and tbe plaiutill; and unless the de¬ 
fendant assetited to some other mode of perfor¬ 
mance, it was the duty of the plaintiff under the 
indent to create privity of contract between the 
defendant and the foreign supplier for the pur¬ 
chase of the indent, [P 672 C 1, 2] 

Held : further, that the usage that a merchant 
who under an indent agrees to purchase goods 
from abroad for and on account of a dealer, “ C. 
I. F. DO commission,” is entitled to purchase 
the goods from the supplier as a principal on 
any terms that he may arrange, and to resell the 
goods to the dealer upon tbe terms of the indent, 
the difierence between the price at which the 
merchant buys from the supplier and the price 
at which he sells to the dealer being bis remu¬ 
neration for obtaining the goods for the dealer, 
would be wholly inconsistent with the terms of 
the indent and would be inadmissible in evidence 
whether defendant was aware or ignorant of it : 
Mollet V. Bobinson, (1870) L. B. 5 C. P. 646 and 
May & Hart V. Angell, (1898) 14 T.L.i?. 551, 
Bel on. [P 671 Cl] 

(6) Principal and Agent—Agent employed to 
effect purchase on behalf of principal from 
third person—Principal is not bound if agent 
etlls his own goods to him unless principal has 
assented to that mode—If principal assents, rela¬ 
tionship of vendor and purchaser is created. 

If an agent employed to efiaot a purchase on 
behalf of his principal from a third person upon 
certain terms either sells his own goods to his 


principal or as agent buys from a third person 
upon other terms, the principal thereby is not 
bound, and in either event, is at liberty to repu¬ 
diate the act of his agent in eOecting the con¬ 
tract. But if the agent sells his own goods, and 
the principal assents to the mode in which the 
agent has carried out his mandate after the pur¬ 
chase has been effected the relationship of the 
parties quoad the contract of sale ceases to be 
that of principal and agent, and ripens into that 
of vendor and purchaser, though it mxy b© 
necessary to refer to some other agreement, for 
instance, the agreement of agency, in order to 
ascertain the terms and conditions of the con¬ 
tract of sale. [P 671 G 2, P G72 C 1] 

T. Ameer Ali and S. C. Mitte )—for 
Plaintiff. 

N. N. Sircar and B. K. Ghose —for 
Defendant. 

Page, J .—I have taken time to con¬ 
sider this case because it involves an 
inquiry into the legal position of indent 
merchants who injport goods into India 
and, therefore, is of considerable impor¬ 
tance to the mercantile community. 
In the course of my judgment I shall 
refer to the foreign seller (who tnay or 
may nob bo the manufacturer of the 
goods) as the supplier, the person who 
imports the goods as the merchant, and 
the person upon whose indent or order 
the goods are imported as the dealer. 
Now, the rights and obligations of the 
parties to an indent transaction depend 
upon the contract into which they have 
entered ; but for many years past doubts 
have been felt as to whether the legal 
relationship of the merchant to the 
dealer under an indent is that of an agent 
or a principal. The uncertainty as to 
tbe legal position of indent traders 
has been created mainly, because 
persons engaged in the indent trade 
evince a strange disregard for the 
significance of the language that they 
use in framing their contracts. ‘For 
instance, they appear to treat “ limit 
and fixed price,” “ client and customer, ” 
“commission and profit,” “buy on my 
account,” and “sell to me,” as synonymous 
terms with a levity bewildering to any¬ 
one who attaches importance to the 
meaning of words. The traders, how¬ 
ever, are not alone to blame for the- 
looseness of the language in which they 
couch their agreements. The tenderness 
with which the Courts have been wont 
to treat commercial usages and phraseo¬ 
logy to some extent may have conduced 
to the belief that it is prevalent among 
commercial men that, so long as the 
course of business is established and the 
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usages of a trade are well nuclersfcood, the 
rights and oblif^afeions of the persons who 
carry on the trade will be regulated by 
its established practice and usage, irres¬ 
pective of the form of the contract into 
which they have entered. I am glad 
that the tide is now turning, and that 
the present tendency of the Courts is 
to hold the parties to a mercantile con¬ 
tract more strictly to the terms in which 
they have purported to express the agree¬ 
ment that has been concluded between 
them. 

Lord Birkenhead, L. 0., observed in a 
recent case : 

The learned Judge . . . has in efiect de¬ 

clared that a custom may be given efiect to in 
commercial matters which is entirely inconsis¬ 
tent with the plain words of an agreement into 
which commercial men, certainly acquainted 
with so weli-koowu a custom, have nevertheless 
thought proper to enter. Much evidence would 
be necessary to convince me of the existence of 
such a custom, and, if it were forthcoming, I 
should nevertheless hold the custom to be bad 
on grounds which seem to me to be both notorious 
and elementary. A ffretures Benzs v. Leopold 
Wolford (1), see k\so Miller Gtbb & Co. v. Smith 
and Tyrer (2), Palgravie Brown & Son, Ltd. v. 
Owners of SS. " Turid ” (3). 

No doubt, whore the ambiguous terms 
or phrases are found in a mercantile 
contract evidence of usage is admissible 
to explain the meaning of the expressions 
in the particular trade or locality ; and, 
where a contract is silent in respect of 
some incidental term or condition which, 
according to the course of business 
established in a particular trade it is 
customary to find included in such a 
contract, evidence of the custom is ad¬ 
missible to prove that such * term or 
condition formed part of the contract, 
unless the incorporation of the term or 
condition in the contract will have the 
.effect ' of introducing ^something repug- 
jnant to or inconsistent with the tenor of 
the written agreement”: per Lord Oamp- 
bell, G. J. in Humfrey v. Dale (4). But 
where the parties to a contract have 
expressed the agreement at which they 
arrived in a written document the terms 
of which are capable of a reasonable 
interpretation according to the natural 
meaning of the words that are used, a 
trade usag e which, if it regulated the 

(1) [1919] A 0. 801. 

(2) [1917] 2 K. B. 141=86 L. J. K. B. 1359= 
33 T. L. E. 295=116 L. T. 753=22 Com. 
0<ts. 320. 

(3) [1922] 1 A. C. 397. 

(4) [1857] 7 E. & B. 266. 
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rights and obligations of the parties, 
would alter fundamentally the nature 
and character of the contract as expressed 
in the written agreement, can neither 
determine nor affect the rights and 
obligations of the parties, engaged in the 
transaction :and as it is inconsistent with 
the terms of the written agreement! 
evidence of such a usage is inadmissible 
both under the provisions of the Indian 
Evidence Act and the principles of the 
Common Law. Willes J., thus enunciated 
the rule : 

It is also an elementary proposition that a 
custom of trade may control the mode of per¬ 
formance of a contract, but cannot change its 
intrinsic character. It may regulate as extrinsic 
what is done in the market, where the contract 
does not provide otherwise. It cannot overrule 
what is agreed upon between the parties, whether 
intrinsic or extrinsic. The agent may perform 
the business be is engaged for according to the 
usages of the market in matters of detail, al¬ 
though the principal be unaware of such a 
usage; because every authority to do a thing, 
not specifying the way, implies authority to do 
it in a reasonable way which the usual way 
prlma facie is. Bat no ^usage unknown to the 
principal can justify a broker in converting him¬ 
self into a principal seller. Mollet v. Robinson 
( 5 ). 

I would add that in my opinion such a 
usage will not bind the principal or be* 
come admissible in evidence merely be* 
cause the principal is aware of it. Indeed, 
the more fully .the principal was aware 
of the usage the less likely is it that be 
would have contracted in terms incon¬ 
sistent with the usage, unless he was 
minded to preclude the usage from regu* 
lating the rights of the parties to the 
cantract. I am of opinion that the 
principal would nob be bound by such 
a usage, whether he knew of it or not, 
unless it is provided or admitted that 
the principal consented to the agent 
performing the contract in the manner 
sanctioned by the usage. 

This statement of the law may come 
as a surprise to business men ; but if, as 
a result of this suit, persons engaged in 
the indent trade are induced so to alter 
the terms of their contracts that they, 
are made to conform to the meaning that 
the parties intend to express, the time 
and labour that has been expended upon 
the trial will not have been wasted. 

The plaintiffs in the suit are mer¬ 
chants, and they claim to recover 
damages from the defendant, who is a 
dealer, for failing to take delivery of 

(5) H870J 5 0. P. 646. 
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,goods sold to him by the plaintiffs ; in 
the alternative, the plaintiffs, as agents, 
•claim an idemnity from the defendant 
to their principal. The plaintiffs’ claim 
is based upon four contracts, the terms 
and conditions of which are set out in 
a common form of printed indent or 
order, each indent (Nos. 74 , 75 , 78 and 
88 ) being completed by the dealer, who 
wrote below the printed matter the 
particular details of the order. A large 
number of indent forms in use among 
persons concerned in the indent trade 
at Calcutta were adduced in evidence, 
but they were substantially the same as 
the forms used for the purpose of the 
transactions in suit. Indent No. 74 was 
to the following effect: 

Indent No. 74 Messrs. Holmes Wilson & Oo. 
Xitd., 22Qd October 1919. 

I (we) the undersigned, request you to pur¬ 
chase yourselves of through your agent.... on 
my (our) account and risk the whole or any part 
of the underraentioned goods on the terms and 
oondition stated bslow ; 

2. I (we) authori 22 you, your agents or who¬ 
ever you or they may appoint, to draw on me 
(us) for invoice amount calculated on the terms 
of this indent, and I (we) agree with you, and 
as a separate agreement with your agents, to 
accept such draft or drafts on presentation and 
to pay the same at maturity. No interest to 
be allowed on part payment made against such 
draft Of drafts. 

3. Should I (we) fail to accent on presenta¬ 
tion or to pay at maturity such bill or bills,! 
fwe) hereby authorise you to dispose of the 
documents or goods either by private sale or 
public auction on my (our) account and risk 
\?ithout notice and 1 (we) hereby bind tnyself 
(ourselves) to make good any loss^ or deficienoy 
th -t may arise from such sale together with all 
expenses and usual brokerage and interest, waiv¬ 
ing all claim to any advantige tberooQ. I (we) 
agree to pay you a commission of 5 per cent, 
on proceeds of such goods resold together with 
12 per cent, interest, on the draft amount from 
date of maturity till realization thereof. 

4. Should I (we) fail to pay any D-A draft 
on due date, you are hereby authorized to have 
all subsequent drafts “en route” or otherwise, 
altered to or drawn on D. P. terms, whether the 
relative indents have been accepted on D*A 
terms or not, and I (we) agree to accept such 
and to retire same on or before the due date, 

5. We agree to pay interest at 12 per cent, 
per annual on any draft or acceptance from 
date of maturity, which has become overdue, 
till data of payment. (The judgment then set 
out other provisions of the indent and pro¬ 
ceeded.) 

The ffrs(i issue to be determined is 
whether upon a true construction of 
thtfie oontraots the plaintiffs agreed to 
purohase the goods in suit from the 
eeppliers upon the terms and conditions 
of, the indents agents for and on 
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account of the defendants, or whether 
under the terms of the contiacts the 
plaintiffs were entitled as principals to 
purchase the goods, from tho supjjliers 
on any terms that they might arrange, 
and then to resell the goods to the defen¬ 
dant upon the terms and conditions of 
the indents. In other words, in effecting 
. the contracts by which the defendant 
purchased the goods were the plaintiffs 
to be regarded vis-a-vis the defendant as 
agents or principals? Learned counsel 
for the plaintiffs during the course of 
the trial was disposed to argue upon the 
authority of certain passages in the 
judgment of Blackburn, J., in Ireland v. 
Livintjston (6) that in respect of these 
sales the relationship of the plaintiffs 
to the defendant was that both of agent 
and principal, bat, in my opinion, those 
passages do not support the proposition 
for which they were cited. 

In Robinson v. MoUett (7) Blackburn, 
J., in expressing an opinion contrary to 
that ol Brett, J., and other learned 
Judges apjieared to think that an agent 
might purchase goods for his principal 
without himself being the ^'eudor or 
creating privity of contract between his 
principal and a third person. But the 
view that found favour with Blackburn, 
J., as I understand Robinson v. Mollett 
(7), was not accepted by the House oi; 
Lords, and I am clearly of opinion that 
under the contracts of sale by which 
the defendant purchased the goods in 
suit the plaintiffs inevitably must have 
been either principals or the agents of 
the defendant, and in the eye of the law 
cannot bo regarded as filling at the same 
time both capacities. It may be that 
the agreecnent between tho plaintiffs as 
morchants and the defendant as a dealer 
for whom they were acting at the outset 
was one of principal and agent, and that 
so long as the contract remained execu¬ 
tory the relationship of principal and 
agent subsisted between them. 

Moreover, if an agent employed to 
effect a purchase on behalf of his princi¬ 
pal from a third person upon certain 
terms either sells his own goods to his 
principal or as agent buys from a third 
person upon other terms, the principal 
t hereby is not bo und, and in either 

' (6) [1872J 5 H. L. 3^5=41 L. J. Q. B. 2i)L== 

27 L* T. 79. 

(7) [1S741 7 h! L. S02=44 L. J. C. P. 332=33 
L. T, 544. 
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event is afc liberty to repudiate the act 
of his agent in effecting the contract. 
But if the agent sells his own goods, 
and the principal assents to the mode 
in which the agent has carried out his 
mandate, in my opinion, after the pur¬ 
chase has been effected the relationship 
of the parties quoad the contract of sale 
ceases to be that of principal and agent, 
and ripens into that of vendor and pur¬ 
chaser ; though it may be necessary to 
refer to some other agreement, for 
instance, the agreement of agency, in 
order to ascertain the terms and condi¬ 
tions of the contract of sale. If the law 
were to be otherwise the result would 
be that in so far as the agent was acting 
as a vendor he would be under no ob¬ 
ligation to account to the other party 
to the contract in respect of any profit 
that he might have made through buying 
or selling the goods in question to that 
other party. On the other hand, in so 
far as he was acting as the agent of a 
principal, he would be liable to account 
to bis principal in respect of any profit 
in excess of the agreed commission pay¬ 
able by his principal (if any) that he 
might have made out of the transaction. 
In my opinion, where goods are purchased 
through A by B, A inevitably must either 
have sold the goods to B on his own 
account as a principal, or as agent for 
B, have created privity of contract bet¬ 
ween B and a third person : Feise v. 
Wray (8), Ireland v. Livingston (6), 
Robinson v. Mollett (7), Gassahoglou, v. 
Gibb (9), Ex'parte Miles (10), Blackburn 
on Sale, 3rd Ed. 52, 

I proceed, therefore, to consider the 
question whether under the terms of the 
contracts in suit the plaintiffs were 
bound to purchase the goods from a 
third person as agents for the defendant, 
or whether they were entitled to sell 
their own goods to the defendant upon 
the terms and conditions contained in 
the indent. I am clearly of opinion that 
under the four indents in suit the rela¬ 
tionship of principal and agent was 
created between the defendant and the 
plaintiff, and unless the defendant 
assented to some other mode of perfor¬ 
mance, that it was the duty of the plain- 
tiffs under the indents to create privity 

(8) [1802] 3 East. 93=6 R. R. 551- 

(9) [1883] 11 Q. B. D. 797=52 L. j.O.B. 538= 
48 L. T. 850=32 W. R. 138. 

(10) [1885] 15 Q. B. D. 39. 
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of contract bstwaen the defendant and 
the foreign supplier for the purchase of 
the goods upen the terms and conditions 
of the indents. Under these indents the 
order given to the merchants by tho 
dealer is “to purchase yourself or through 
your agents on my account and risk,”" 
Both in common parlance, and as inter' 
preted by Courts of law, these words^ 
denote an agreement for agency, and* 
are wholly inconsistent with the notion 
that the person to whom they are 
addressed is thereby invited or entitled 
to sell his own goods to the person who- 
has given him an order in this form. It 
is unnecessary to elaborate this matter; 
for, as Willes, J., pointed out in Mollett 
V. Robinson (5): 

Here the authority of the brokers was to buy 
as brokers for their principal, not to sell to him. 
If the sale had been oonsummated in the course 
inaisfied upon by the brokers, the principal 
would have obtaiued goods and paid for them ; 
that is, would have bought them. Of whom ? 
Of his own brokers, and no one else. That 
ought not to be, without the knowledge and 
consent of the principal. It is an axiom of the 
law of principal and agent that a broker em¬ 
ployed to sell cannot himself become the buyer, 
nor can a broker employed to buy become him- 
self the seller, without distiuct notice to the 
principal, so that the latter may object if he 
think proper, A different rule would give the- 
broker an interest against bis duty, to pass off 
a bad bargain or inferior goods. 

Learned counsel for the plaintiff? 
further strenuously urged that because- 
the goods were to be bought by the 
dealer at a stated price O.I.F., and no 
commission was payable by the dealer, 
the contract was one of sale, and could 
not be one of agency. I am unable to 
appreciate the force of that contention. 
There is no magic in the term OJ.F., the- 
meaning of which is free from ambiguity 
and well understood, and merely indi* 
cates compendiously the sum that tho 
dealer will have to pay for the actual 
cost of the goods, insurance, and freight. 
And a contract of sale G.I.F., in which- 
no provision is made for paying com' 
mission is equivalent to a contract of 
sale G.I.P.O.. O.I.F., and G.I.F.O., indicat¬ 
ing that the dealer is willing to pay the- 
sum stated but no more for the actual 
cost, insurance, freight, and commission, 
whether payable to the merchant or by 
the merchant in order to obtain the- 
goods. It was further contended that 
the conditions of sale set out in the^ 
indents were inapplicable to a contract 
of agency. Construed as a whole, how*^ 
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ever, the terms and conditions of the 
indents do not appear to be incompatible 
•with agency. Indeed, some of the clauses 
of the indent (for instance, Cl, 3) -would 
be superfluous and unnecessary if the 
contract was one of sale between princi- 
pals. Again, it is common ground that 
it is customary in the indent trade to 
use the printed form of indent in suit in 
transactions in which the parties intend 
that the merchant shall act as the agent 
of the dealer, and whether the goods are 
to be purchased F.O.B. or G.I.F. : see 
Cl. IS. Further, the printed form of 
invoice used by the plaintiffs in these 
and similar contracts in which it is 
stated that the goods are “consigned 
unto order for account and risk of” the 
defendant also tends to show that the 
printed form of indent is applicable to a 
transaction in which the merchant is 
the agent of the dealer. Learned counsel 
for the defendant relied upon certain 
admissions by Mr. Holmes in a written 
statement in answer to a claim by the 
defendant in another suit. No. 1835 of 
1923, relating to other indents. 

I do not think it necessary to 
refer to the pleadings in that suit, 
both because the facts in that suit, 
may well be different from those in 
the present suit, and may have to be 
investigated hereafter, and also be* 
cause it may be urged with plausibility 
that in that suit the present defendant 
framed his claim upon the footing that 
the plaintiffs had contracted to sell the 
goods to him otherwise than as agents. 
Bat in the course of certain arbitration 
proceedings, in respect of the contracts 
in suit it is clear that the plaintiffs 
insisted that under the contracts their 
position was that of agents and not of 
.principals. It is, of course, to* be re- 
rmembered that during the arbitration 
•proceedings and thereafter, the plaintiffs 
have been acting under legal advice, and 
in accordance with the opinion as to 
their legal position which commended 
itself to their legal advisers; but the 
fact remains that until the present suit 
was launched the plaintiffs adopted the 
view that under the indents the rela- 
tionship of principal and agent was 
created between the defendant and them¬ 
selves. In my opinion, it is idle to con¬ 
tend that under the terms of the contracts 
in Bait the plaintiffs did not become the 
agents of the defendant to purchase goods 
1927 C/85 & 86 


the suppliers for and on account 
of the defendant upon the terms and 
conditions of the indent. It is conceded 
by the plaintiffs, if they were under an 
obligation in the circumstances obbain- 
ing in this case as agents for the defen¬ 
dant, to effect contracts between the 
defendant and the suppliers for the 
purchase of the goods in suit upon the 
terms and conditions of the indents, that 
they have not performed their part of 
the contracts, and that the claim in the 
suit for damages or for an indemnity 
must fail. 

Learned counsel for the defendant 
further contended that in these transac¬ 
tions the plaintiffs throughout were act¬ 
ing as agents for the defendant, and that 
privity of contract was established bet¬ 
ween the suppliers and the defendant. 
But I refrain from discussing the in¬ 
teresting question of law that was 
mooted at the trial as to whether, if the 
plaintiffs purchased the goods from the 
suppliers as agents for the defendant 
without disclosing the name of their 
principal, privity of contract thereby was 
created batween the defendant and the 
United States Steel Products Co. of 
America who supplied the goods ; because 
upon the oral and documentary evidence 
that has been adduced I am satisfied : (1) 
that the plaintiffs did not purchase the 
goods in suit from the United States 
Steel Products Co., as the agents of the 
defendant bub as principals on their own 
account, and, therefore, that privity of 
contract was not created between the 
United States Products Co. and the 
defendant under the contracts where¬ 
by the plaintiffs purchased the goods 
from the suppliers; (2) that the terms of 
the contracts of sale between the United 
States Steel Products Co. and the plain¬ 
tiffs differed in material respects from 
the terms and conditions of the indents, 
and that the plaintiffs were not autho¬ 
rized under the indents to enter into 
any such contracts as agents for the 
defendant. 

The course taken by the plaintiffs on 
receipt of the defendant’s indents was to 
communicate with the Calcutta office of 
the United States Steel Products Co. 
and endeavour to arrange with them for 
the goods to be sold to the plaintiffs at a 
price lower than that set out in the 
defendant’s indents. The plaintiffs in 
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order to carry out indents ‘Nos. 74 and 
75, bought from the United States Steel 
Products Co. G. I. F. Calcutta 48 tons of 
3/16" mild steel plates at 97-60 per ton 
and 52 tons of mild steel plates at 
92 per ton; to fulfil indent No. 78 the 
plaintiffs bought from tne United States 
Products Go. C. I. F. Calcutta 48 tons of 
U'mild steel plates at 94 per ton and 52 
tons of 3/16" mild steel plates at 99'60per 
ton, and against indent No. 88,103 tons 
of steel joists at 90 per ton. These goods 
were all bought subject inter alia to the 
suppliers' printed conditions of sale 
which were different from the terms and 
conditions of the defendant’s indents 
and were less favourable to the pur¬ 
chaser. After the suppliers had agreed 
to sell the goods to the plaintiffs the 
plaintiffs sent the placement reports to 
the defendants. I find that the con¬ 
tracts under which the plaintiffs bought 
from the United States Steel Products 
Co. were concluded between tbe^ sup¬ 
pliers and the plaintiffs as principals, 
and that the suppliers gave credit solely 
to the plaintiffs, and regarded the plain¬ 
tiffs alone as the purchasers of the goods. 

Under the contracts the goods ^ were 
shipped by the suppliers, and the'bills- 
of'lading were made out to the orders of 
the shippers, and were endorsed "notify 
Holmes Wilson Calcutta.” The invoices 
for the goods were sent to the plaintiffs, 
and drafts were drawn by the suppliers 
upon the plaintiffs who met them upon 
the arrival of the goods in Calcutta. 
The plaintiffs did not communicate to 
the defendant the terms upon which the 
goods had been purchased from the sup¬ 
pliers, and they sent their own invoices 
to the defendant in which the goods were 
charged at the indent prices. Neverthe¬ 
less learned counsel for the defendant 
contended that the effect of the evidence 
was that the plaintiffs in purchasing the 
goods from the United Steel Products 
Go. must be held to have acted as the 
agents of the defendant. In this con¬ 
nexion the defendant placed much reli¬ 
ance upon the terms of the plaintiffs’ in¬ 
voices and the placement reports. The 
invoices, however, were on a printed 
form which was used indifferently for all 
indent business, and whether the plain¬ 
tiffs were acting as agents or as prin¬ 
cipals. I do nob think in the circum¬ 
stances that much importance should be 
attached to the printed form of invoice 


that was used : see per Blackburn, J., 
in Arinstrong v. Strokes (11). 

As regards the placement reports 
learned counsel for the defendant urged 
that if the plaintiffs had purchased the 
goods from the United States Steel Pro- • 
ducts Co. as principals it was unneces¬ 
sary that any reference should have been 
made in the placement reports to the 
acceptance of the orders by the Works. 

I am nob prepared to accept that conten¬ 
tion, for it appears to me that it was 
natural and reasonable that the plain¬ 
tiffs should have informed the defendant 
that the United States Steel Products 
Go. from whom the defendant desired 
that the goods should be obtained had 
agreed to supply the goods. In respect 
of the placement report for indent No. 78, 
in which it is stated "Works have ac¬ 
cepted i” plates at 100, 3/16.” plates at 
106 per ton 0. I. F*’’, it is enough that 
I accept Mr. Holmes’ explanation that 
these were the terms upon which the 
plaintiffs were prepared to. supply the 
goods to the defendant, and that in 
due course the plaintiffs charged the 
defendant for the goods at the prices set 
out in this placement report. I do not 
think that it is either necessary or desir¬ 
able that I should burden my judgment 
by discussing further in detail the evi' 
dence upon this matter. It is enough 
that I should hold that the effect of the 
transactions in fact and in law was that 
the plaintiffs purchased the goods in suit 
from the suppliers upon their own ac¬ 
count as principals and resold them to 
the defendant. 

The plaintiffs sought to justify their 
action upon three grounds : (1) that upon 
a true coustruobion of the indents they 
became principals and not agents vis-a' 
vis the defendant: (2) that according to 
the established usage of the indent trade 
in Calcutta, known to the defendant, a 
merchant who under an indent agrees to 
purchase goods from abroad for and on 
account of a dealer "0.1. F. no commis¬ 
sion” is entitled to purchase the goods 
from the supplier as a principal on any 
terms that he may arrange, and to resell 
the goods to the dealer upon the terms of 
the indent, the difference between the 
price at which the merchant buys from 
the supplier and the price at which ho 
sells to the dealer being his remunera* 

{ll) [1872] 7 Q. B. 598=41 L. J. Q. B, 258=26 
L. T. 872=21 \V. R. 52. 
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tion for obtaining the goods for the 
dealer; (3) that the defendant well 
understood and assented to the mode in 
which the plaintiffs proposed to execute 
the indents, and cannot now be heard to 
deny that the plaintiffs had the antho' 
rity of the defendant for the mode in 
which they carried out his mandate. 

As regards the first ground of justifica¬ 
tion for the reasons that I have stated 
I am of opinion that under the terms of 
the indents the plaintiffs were bound to 
purchase the goods from the suppliers 
as agents for the defendant and not 
as principals. Jn connexion with the 
second ground many authorities were 
cited by the parties, but I am relieved 
from discussing these decisions in detail 
because admittedly the two cases upon 
which the plaintiffs mainly relied were 
Mollett V. Robinson (5) and Paul Beier v. 
Chotalal (12). In my opinion, even if 
the usage pleaded wore to be proved the 
effect of the incorporation of such 
usage into the written agreement that 
had been concluded between the plain¬ 
tiffs and the defendant would be to 
“change its intrinsic character.” Evi¬ 
dence of the usage, therefore, is inadmis¬ 
sible for the purpose of varying the 
terms of the written agreement; and it 
is equally inadmissible whether the 
defendant was aware of it or was ignor¬ 
ant of its existence. Why should it be 
presumed, merely because the patties 
were aware of a trade usage, that they 
intended that their rights and obliga¬ 
tions should be controlled by the usage, 
when they had concluded a contract the 
terms of which are fundamentally in- 
eonsistent with the usage that it is 
sought to incorporate in the contract. 
Oommonsenso and, in my opinion, the 
Common Law alike are opposed to any 
such presumption. Lord Halsbury, L. C., 
in May and Hart v. Angeli (13), observed : 

1 have no doubt, aud I do not thinb it is 
easoeptible of doubt, that when there is only 
the relation of broker and customer the broker 
oannot satisfy the terms of his employment by 
eelling bis own goods to the customer who is 
employing him as broker ; and apart from the 
special circumstances of the case Robinson v. 
Mollelt (7) eEtablishes no more. The special 
olroumstancea of that case had relation, so far as 
the contention in it was concerned, to the pecu¬ 
liarities of a particular business, and which was 
supposed to take the case out of the ordinary 
rule. But no one doubted, as 1 think no one 

(12) [1904] 80 Bom. 1=6 Bom. L. B. 948. 

(18) [1898] 14 L. T. R. 551. 


can doubt, the ordinary rule to be what I have 
stilted. 

It may be, of course that; the defen¬ 
dant assented to the plaintiffs perform¬ 
ing the contracts of agency in the 
manner sanctioned by the usage, but no 
case has bean cited to me, except pos¬ 
sibly Paul Beier v. Chotalal (12), in which 
an usage such as the one pleaded in this 
case has been held to be binding upon 
a party to a contract the nature of 
which differs fundamentally from that 
of the usage, merely because the party 
was aware of the usage at the time 
when he entered into the contract. If 
such a case was brought to my notice I 
should refuse to follow it unless it was 
an authority binding upon me; for I 
hold that the admissibility of such an 
usage cannot be squared either with the 
Common Law principle expressum facit 
cessare taciturn, ox with the provisions 
of the Indian Evidence Act. 

In Mollett v. Robinson (5), the party 
whom it was sought to bind by tlie usage 
was nob aware of its existence, and the 
decision in that case is not an authority 
for the proposition that the party would 
have been bound by the usage then 
under consideration if he had been aware 
of it. The true view, in my oi}inion, is 
that expressed by Willes, J., in Mollett 
V. Robinson (5), that an agent who has 
agreed to purchase goods on behalf of 
his principal would not be entitled to 
sell his own goods to his principal “with¬ 
out the knowledge and consent of the 
principal.” Lord Lyndhursb stated the 
rule in the same way : 

Where an agent employed to sell becomes him¬ 
self the purchaser, he must show that this was 
with the knowledge and con.sent of his employer ; 
Charter v. Trevd'ian (14j. 

I must now endeavour to ascertain 
and explain what really was decided in 
Paul Beier v.Chotalal (12). The printed 
form of the indent in that case com¬ 
menced with the words 

W'o 

Y" hereby request and authotiija you to order, 


US 

aud, if poasiblo, buy and send the under- 

our 

mentiooea goods ou account and risk and 
we ourselves 

1 myself same at the 

prices and conditions specified below. 


and then additional printed terms and 
conditions are set out. After the printed 


(14) [1844] 11 C. IV F. 714, 


i- 
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inat ter there was added in writtinS 

inter alia : s 

12 cases each containicg 10 pieces.of 25/30 yd 
at Is. 9fZ. per yard nett free godown including 
duty ; 60 days 6 per cent, interest after due date. 

The question that arose in that case 
was whether the merchants were bound 
to account to the dealer for the differ¬ 
ence between the price paid to the 
supplier and price mentioned in the 
indent. As I apprehend the judgment of 
Jenkins, G. J., the Court was of opinion 
that under the terras of the indent the 
contract between the merchants and the 
dealer was one of sale and not of agency. 

If that were so cadit quaestio, and the 
correctness of the decision cannot be 
questioned. But Jenkins, 0. J., in the 
course of his judgment, observed : 

In the view, however, that I take of the case 
it is not necessary nor is it desirable that we 
should decide whether on the acceptance cf the 
indent the relations of the parties bscame cry¬ 
stallized into those of vendors and purchasers 
pure and simple ; for, apart from that, I hold 
that on the terms of the indent viewed m the 
light of the custom of trade in Bombay the 
plaintiSs are under no obligation to account. 

The learned Judge thus described the 
custom of trade then under considera¬ 
tion. 

Taking the whole of the evidence into con¬ 
sideration the conclusion to which I come is 
that, according to the custom of trade in 
Bombay, when a merchant requests or autho¬ 
rizes a firm to order and to buy and send goods 
to him from Europe at a fixed price nett free 
godown including duty, or free Bombay Harbour 
and no rate of remuneration is specifically 
mentioned, the firm is not bound to account 
for the price at which the goods were sold to 
the firm by the manufacturer. 

The reason why Jenkins C. J. refrained 
from determining whether under the 
indent, the relationship of the marchant 
to the dealer was that of an agent or a 
principal appears to be that in the opinion 
of the learned Chief Justice, provided the 
custom was established, it was a matter 
of indifference whether the merchants 
were principals or agents vis-a-vis the 
dealer. But in considering the rights 
and obligations of the parties was it per¬ 
missible to treat the relationship between 
them created under the indent as an 
irrelevant matter that could be ignored ? 
Jenkins, C. J. accepted the view, as I read 
the judgment, “that direct relations were 
not established between fcheindentor and 
the maker” ; that the supliers sold the 
goods to the merchants as principals 
and that under the indent the merchants 
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did not become the agents of the dealer. 
His Lordship observed: 

There is no express term that accounts shall, 
be readered ; it can only be claimed that the* 
obligation exists by implying or importing into- 
the contract an incident of the relations bet¬ 
ween a principal and his agent. Moreover the* 
argument assumes that contract between the 
parties was that of agency. 

Under these circumstances I should-, 
have thought that it was of vital impor¬ 
tance to determine the relationship of 
the parties under the written contract 
into which they had entered. If the^ 
Court bad come to the conclusion that 
under the terms of the indent the mer¬ 
chants had agreed to buy the goods from, 
the suppliers as agents for the dealers 
and on his account and risk, the usage* 
upon which the merchants relied in that 
case, (based as it necessarily must have- 
been upon the supposition that the 
merchants were entitled to make a profit 
by buying from the suppliers at a lower 
rate than that fixed by the indent, and 
then delivering the goods at the indent- 
price to the dealer), was inconsistent- 
with the contract of agency. If it had- 
come to that conclusion, in my opinion,, 
the Court ought to have held that evidence- 
of the custom was inadmissible, both 
because it sanctioned a situation in which 
the agents’ interest conflicted with their 
duty and also because if incorporated 
in the contract the usage would change 
the intrinsic character of the written 
contract that had been concluded bet¬ 
ween the merchants and the dealer* 
Notwithstanding the great respect that 
I entertain for the opinion of Sir Law 
rence Jenkins I confess that in my judg¬ 
ment, the case of Paul Beier v. Chotalal 
(12), far from dissolving the doubts as to* 
their legal position that have been per¬ 
plexing indent traders tended to foster an- 
erroneous belief that the rights and 
obligations of persons concerned in the- 
indent trade are to be determined by 
the usage and course- of business estab¬ 
lished in that trade, and-that where the 
terms of the indent conflict with the- 
usage of the trade the contract is to be 
deemed subordinate to the usage and 
pro tanto its terms are to be disregarded. 

It is clear from the evidence that this* 
fallacious view of their legal posithju 
permeated the minds of Mr. Holmes and' 
the other merchants who were called as- 
witnesses to prove the alleged custom in- 
the present case, and that it determines 
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the course that they follow* io transact* 
ing business. These witnesses did not 
pretend that any usage exists in the in* 
dent trade that an agent employed to 
buy on his principal’s account is entitled 
to buy goods on his own account and 
then to resell tbem to his principal. 
The position that they took up, as I 
understand their evidence, was that the 
^course of business in the indent trade 
was established and well understood by 
all persons concerned in the trade, and 
that the rights and obligations o£ persons 
who imported goods from abroad upon 
indents were determined by the course 
of business and the usages of the trade ; 
and in so far as the terms for an indent 
were inconsistent with the rights and 
obligations created or sanctioned by the 
terms of the trade the usage was to 
prevail and the terms of the indent wore 
to be treated as of no account. 

Now, from the evidence adduced in 
this case I find the course of business 
that I am about to describe well estab* 
lished in the indent trade in Calcutta. 
When goods are ordered from abroad by 
a dealer under an indent at a price and 
rate of commission therein stated it is 
the duty of the merchant as agent for the 
dealer to buy the goods from the supplier 
upon the terms and conditions of the in¬ 
dent at the lowest price obtainable not 
exceeding the price set out in the indent. 
The dealer receives the supplier’s invoice 
and the supplier^ draws upon the dealer 
for the price of the goods. In such a 
transaction the merchant acts through¬ 
out as the agent of the dealer, and is 
entitled to commission from the dealer at 
the indent rate. Owing to the unwill¬ 
ingness of foreign suppliers, however, to 
enter into direct relations for the supply 
of goods with bazar dealers this course of 
business, in which the merchant acts 
merely as a middleman in the transaction 
usually, is not resorted to and one or 
other of the following alternative 
methods of supply is « followed. The 
merchant agrees as agent for the dealer 
to buy the goods from the supplier on 
the indent terms F. O. B. or G. I. F., 
the price being stated in the indent, but 
no commission being payable by the 
dealer. In that case, according to the 
usage of the trade, the parties are under¬ 
stood to agree that thei‘mercbant shall 
be entitled to obtain remuneration by 
making an arrangement with the foreign 


supplier for the payment to the merchant 
of a return commission ; but the amount 
of this return commission does not con¬ 
cern the dealer, the rate of the commis¬ 
sion being fixed by agreement between the 
merchant and the supplier, and being 
paid by means of credit slips either at 
the time when the goods are supplied, 
or at a periodical adjustment of accounts, 
as.may be arranged. Under the alter¬ 
native method of supply in which no 
commission is payable by the dealer the 
dealer orders the goods to be imported 
by the merchant at a fixed price C. I. F. 
or F. 0. B , and according to the usage of 
the trade the parties ai'e understood to 
agree that the merchant may buy the 
goods on his own account from the foreign 
supplier without disclosing tbe dealer’s 
name or acting as bis agent, and thoL 
resell them at the indent price to the 
dealer upon the terms of the indent. 
Under this method the merchant obtains 
his remuneration by retaining the 
difference between the price at which he 
buys from the supplier and tbe indent 
price of the goods. 

It appears from the evidence that 
under indents where no commi-ssion is 
payable by the dealer it is tbe customary 
course of business that one or other of 
these two methods of supply should be 
adopted, and Mr. Holmes stated that 
about 50 per cent., of such indents are 
carried out by the one method, and 50 
per cent., by the other. The defendant 
stated that lie was fully aware of the 
usage by which a merchant obtains his 
remuneration by way of return commis¬ 
sion, but that he never had heard of a 
usage by which the merchant obtained 
his remuneration by what I may call 
the difference in price method. Bearing 
in mind what I have already stated with 
respect to the indifference with which 
indent traders regard the wording of their 
contracts, it is not a matter of surprise 
that the customary form of indent com¬ 
mencing with the words : 

We/I. tba undersigned request you to pur¬ 
chase yourself or through your agouts on my/out 
account aud rtjk 

are used by indent traders whichever 
method of supply they may employ, and 
whether according to the course of 
business the merchant is acting as a 
principal or as the agent of a dealer. 
(His Lordship then dealt with the evi¬ 
dence and uroceeded). In my opinion. 
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the usage proved io this case that -where 
goods are ordered by a dealer at a hxed 
price ‘"C. I. F., commission nil” the mer¬ 
chant is entitled to make and retain a 
profit by buying from the supplier at 
;one price and selling to the dealer at the 
lindent price is fundamentally inconsis¬ 
tent with the terms of the contract in- 
|bo which the plaintiffs and the defendant 
have entered, and is inadmissible in evi¬ 
dence, whether the defendant was aware 
of it or not. 

The question that remains to be deter¬ 
mined is in connexion with the third 
ground upon which the plaintiffs sought 
to justify the mode in which they per¬ 
formed the indents. It is one of fact, 
namely, whether the defendant consented 
to the plaintiffs performing the con¬ 
tracts in suit in the manner sanctioned 
by the said usage ; for I hold that the 
plaintiffs in executing the indents in 
suit have followed the well-established 
course of business in the indent trade in 
Calcutta- (His Lordship after examining 
the evidence proceeded.) I am of course, 
aware of the cases that lay down that 
where it is alleged that the principal 
has consented to an agent selling to him 
his own goods in fufilment of a contract 
under which the agent has agreed to 
purchase gcods on behalf of the principal, 
the consent of the principal must clearly 
be proved. But, to my mind, the evi¬ 
dence in this case leads irresistibly to 
the conclusion—and I-fiod without doubt 
or hesitation—that the defendant con¬ 
sented to the plaintiffs executing the 
indents by the difference in price method 
and must be taken to have authorized 
the acts of the plaintiffs in carrying out 
the indents by purchasing the goods 
from the supplier and reselling them to 
the defendant. I find that the goods 
required to fulfil each of the indents in 
suit arrived in Calcutta, and I find also 
that the goods were shipped in due time, 
and that the plaintiffs at all material 
time^ were ready and willing to deliver 
the goods to the defendant as agreed 
between them. The plaintiffs, however, 
after accepting and paying for a portion 
of the goods delivered under Indent 
No. 75 have refused to accept or pay for 
the balance of the goods. Id my opinion, 
the defence to the plaintiffs’ claim upon 
which the defendant relied at the trial 
was ingenious, but not genuine. I believe 
that the defendant refused to take deli¬ 


very of the balance of the goods that he 
had ordered not because he did not ap* 
prove of the manner in which the plain* 
tiff's bad executed the indents, but be¬ 
cause the rate of exchange had gone 
against him, and if he had taken delivery 
of the goods at the indent price the 
transaction would have resulted in a 
heavy loss. 

At the end of 1919 the rate of ex¬ 
change with the United States stood at 
Rs. 240 to a $100‘00 ; at the end of 1920 
it had risen to Rs. 400 to a $100-00 ; and 
in July 1920 the rate was Rs. 445 to a 
$10000. In these adverse circum¬ 
stances the defendant endeavoured to 
obtain the cancellation of the indents, 
and Mr. Holmes was approached by the 
defendant for the purpose of effecting the 
cancellation of the indents or the resale 
in the United States of the goods that 
the defendant had ordered. 

Tlie plaintiffs appear to have made 
strenuous efforts to minimize, even if 
they could not obviate, the loss that the 
defendant must suffer if he was forced 
to take delivery ; but at the same time 
by their letters of the Ist and 4th No¬ 
vember 1920, the plaintiffs made it clear 
to the defendant that they would only 
consent to cancel the indents if the 
suppliers were willing to forgo their 
rights under the contracts that they 
had made with the plaintiff’s. When 
the suppliers remained obdurate, and 
insisted upon the transactions being 
completed, the defendant, as appears 
from his letter of the 9th February 1921, 
decided to refuse to take further delivery 
upon the ground of lats shipment ; and 
in the arbitration proceedings that fol¬ 
lowed pleaded inter alia late shipment as 
a defence to the plaintiffs’ claim. The 
arbitration, however, was abortive ; and 
at the hearing of the suit the defendant 
abandoned the plea of late shipment, 
which obviously would have militated 
against the defence upon which ho was 
advised to rely at the trial, namely, that 
the plaintiffs were his agents in th» 
transaction, and had committed various 
breaches of duty as agents, and in parti¬ 
cular had made secret profits out of tbs 
indent transactions. An examination of 
the plaintiffs’ books, however,,supported 
Mr. Holmes’ assurance that the plaintiffs 
had received no remuneration from the 
suppliers by way of return commissioa 
or otherwise, and that the only profit* 
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that they could make out of the transac¬ 
tion would be the difference between 
the indent price and the price at which 
they purchased the goods from the sup¬ 
pliers. As 1 have found that the defen¬ 
dant consented to the plaintitfs executing 
the indents by the difference in price 
method, in my opinion, there is no de¬ 
fence to the plaintiffs’ claim. 

The plaintiffs are entitled to recover 
the damages that they have suffered by 
reason of the failure of the defendant to 
accept delivery and pay for the balance 
of the goods ordered under the indents, 
and upon that basis a decree will be 
passed in favour of the plaintiffs. 

G.B. Suit decreed. 
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SOHRAWARDT AND DUVAL, JJ. 

Sheik Alijan and others —Appellants, 

V. 

King-Emperoi —Opposite Party. 

Criminal Appeal No. 833 of 1925, De¬ 
cided on 2l8t May 1926, from an order 
of the Assistant S. J., 24*Pergannah9, 
D/- 5th December 1925. 

Evidence Act. S. 33— Examining the doctor is 
not an essential condition when a witness is ill. 

Facilities for obtaining . qualified doctors in 
England are very diflereot from those in India, 
and thus it cannot be accepted as a proposition 
of law that it is absolutely necessary to exa' 
mine a qualified medical practitiooer before 
evidence can be accepted under S. 33 of the 
Evidence Act when the witness is ill and thus 
unable to atteQd 4 fP 680, C Ij 

Debendra Narayan Bhattacharji and 
Anil Chandra. Duit —for Appellants. 

Khundkar —for the Crown. 

Judgment. —In this case three ac¬ 
cused persons were put on their trial 
under charges under Ss. 394 and 397, 
I. P. 0., before the Assistant Sessions 
Judge of Alipur sitting with a jury. 
The jury brought in a majority verdict 
of 3 : 2, finding the accused guilty under 
8. 394, 1. P. C., i. e., of robbery and 
causing hurt. The first two accused 
have been senteuced to five years rigor¬ 
ous imprisonment and the third accused 
against whom a previous charge for theft 
had been proved has been -sentenced to 
Mven yeara’ rigorous imprisonment. He 
lUM also been directed to report to the 
police any change of address under 
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S. 565, Criminal P. C., for a period of 
two years after the expiry of the term 
of imprisonment. 

The case for the prosecution is that 
the accused persons persuaded one Satis 
Chandra BiswaS to meet them and go to 
see a tank for the purpose of dealing in 
fish. He borrowed some money from 
one Surajballi, went with his partner 
Jiban Krishna Das and met the accused 
at the Beliaghata station. They then 
went to Dhakuria where they got out of 
the train. After this when they were 
walking down the line, the three ac¬ 
cused persons set on them and robbed 
them of Rs. 124 which Satis had, one of 
them using a knife, and decamped. 

The verdict of the jury has been as- 
sailed on three grounds. The first 
allegation is that as a matter of fact 
when the jury first came in to declare 
their verdict the Judge asked them if 
they were unanimous. They said they 
were not. But it is alleged that they 
added they were not unanimous as their 
verdict was “not guilty by 3 : 2.” The 
Judge then asked them to retire and 
they brought in a verdict of “ guilty “ by 
a majority of 3 to 2. Now a-s to this 
allegation which is supported by an 
affidavit, it is remarkable that no objec¬ 
tion was taken before the Judge at the 
time. We therefore thought it neces¬ 
sary to make a reference to the learned 
Judge as to whether there was any 
such incident as was alleged. The 
learned .Judge denies that there was any 
such incident at all. He has pointed 
out that what is his usual practice is 
that he writes the question first on 
paper and then puts it to the jury and 
records the answer; and that be only 
recorded what the jury said, that is, 
there was no verdict that the accused 
were not guilty. This is a point which 
the Judge would certainly have remem¬ 
bered and we have not the slightest 
hesitation in finding that this affidavit 
is not worth the paper on which it is 
written and accept the statement of the 

Judge. 

The next point urged is as to the ad¬ 
missibility of the evidence of one Suraj¬ 
balli. Surajballi, as we have said, is the 
man from whom Satis borrowed the 
money which was taken away by the 
accused. He was examined in the 
lower Court. When the case came up to . 
the Sessions Court one witness (P. W, 9.) 
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said that he was ill. But it appears 
from nis cross-examination that he did 
not sej him for about months. The 
'Sub*Insi'3r-tor, however, stated that he 
had seen him and l^ad louixi him con- 
lined to bed and unable to move and he 
produced a certificate from a Kabiraj 
who, however, has not been examined to 
show the nature of his illness and that 
he was then bed-ridden. On this the 
Judge has admitted this evidence under 
S. 33 of the Evidence Act. It is urged 
that he had no power to do this and 
that it was incumbent on the Grown to 
examine the Kabiraj. Beliance has 
been placed for this proposition on a 
case imEngland and a paragraph from 
“ Kosac on Evidence. " I need hardly say 
that facilities for obtaining qualifiied 
doctors in England are very different 
from those in this country and we do 
not think we should accept as a pro¬ 
position of law that it is absolutely 
necessary to examine a qualified modi* 
cal practitioner before evidence can be 
accepted under S. 33 of the Evidence 
Act. We would add that in this 
case the witness was cross-exam¬ 
ined in the lower Court and so there 
is the less reason to show that the ac¬ 
cused has been prejudiced in the least 
by the admission of this evidence. 

The last point urged was that the 
Judge did not put all the improba¬ 
bilities of the case before the jury. This 
point has not been pressed. 

In the result we find no reason to dis¬ 
turb the finding of the jury on the 
ground of any misdirection or illegality 
in the trial and dismiss the appeal. 
The accused must surrender to their 
bail to serve out the unexpired portion 
of the sentence. 

D.i>« Appeal dismissed. 
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Rankin, 0. J.. and G. 0. Ghose, J. 
Haji Ayuh Mandal —Appellant. 

V. 

Emperor —Opposite Party, 

Criminal Appeals Nos. 626 and 668 of 
1926, Decided on Slst January 1927, 
from the order of the S. J., Murshidabad, 
• D/- 24th August 1926. 
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(a) Criminal P. C., 8. 337— One of the ac¬ 
cused tendered pardon—By mistake his name 
included among accused and his plea taken in 
Sessions Court—His subsequent removal from the 
dock and examinination as prosecution witness 
es not illegal. 

Although a pardon had been tendered to and 
had been accepted by one of the accused in 
the committing Magistrate’s Court he vvas still 
considered as an accused who was to take his 
trial. His name was in the category of the 
accused and at th#opening of the trial in the 
Sessions Court his plea was taken (the plea being 
one of guilty). When it was brought to the 
notice of the Sessions Judge that a pardon was 
tendered to that accused, and was accepted by 
him be was removed from the dock. The trial 
then proceeded and be was examined as a pro¬ 
secution witness. 

Held : that he was competent to give evidence 
and bis evidence was admissible. [P 681, G 1] 

(b) CriminalTrial—Trial by jury^Appeal. 

Verdict of jury will not be set aside ualess 
failure of justice has been caused. [P 682, C 2] 

Narendra Kumar Basu and Sukumar 
Dey —for Appellant. 

Debendra Narain Bhattacharjee for 
N. A. Khundkai —for the Grown. 

C. C. Ghose, J. —In Appeal No. 626, 
the appellant is Haji Ayub Mandal and in 
Appeal No. 668 the appellants are Nity 
ananda and Deresh. The last named 
persons have preferred Appeal No. 668 
from jail, but the appeal of Haji Ayub 
Mandal (No. 626} has been placed before 
us at considerable length by Mr. Basu. 
The two sets of appellants were con¬ 
victed by the learned Sessions Judge of 
Murshidabad and a jury under S. 395 of 
the Indian Penal Code and the learned 
Judge agreeing with the verdict of the 
jury sentenced the appellant Haji Ayub 
Mandal to four years, the appellant Nit- 
yananda to five years and ihe appellant 
Deresh to two years’ rigorous imprison¬ 
ment. 

It appears from the evidence on the 
side of the prosecution that on or about 
the 18th of March 1923 there was a 
daooity in the house of one Radhaballav 
who resided in village Goas, police sta¬ 
tion Raninagar in the district of Mur¬ 
shidabad. On the 19th of March one 
Jamini Kanba Saha, a nephew of Radha¬ 
ballav, lodged the first information 
report at the thana about the occur¬ 
rence. Then followed a police investi¬ 
gation but nothing came out of that 
because the police were unable to trace 
the persons who had taken part in the 
dacoity. In July 1925, however, the 
police, who bad mean while been engaged 
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in investigating into the ciroum* 
stances leading to the occurrence, sub* 
mif'ed a charge sheet against Ayub and 
three other persons and they were com¬ 
mitted to the Sessions Court to take 
their trial for having committed an 
offence puniahable under S. 395 of the 
Indian Penal Code. 

One of the accused was a man named 
Jorap. In the Court of Ae committing 
Magistrate, Jorap was tendered a pardon 
under the provisions of S. 337 of the 
Code of Criminal Procedure, and he ac¬ 
cepted such pardon. Thereafter he was 
examined as a witness for the prosecu¬ 
tion ; but although' he was examined as 
a witness for the prosecution, after a 
pardon had been tendered to him and 
after the pardon bad been accepted by 
him it appeared that when the case 
reached the Sessions Court his name 
was still in the category of the accused. 
On the first day of the trial in the Ses¬ 
sions Court there were, therefore, before 
the learned Sessions Judge and the jury 
four accused, i. e., Ayub, the two appel¬ 
lants in Appeal No. G68 and'Jorap. They 
were asked to plead and after their pleas 
had been taken the Public Prosecutor 
drew the attention of the learned Ses¬ 
sions Judge to the fact that the accused 
J'orap who was in the dock bad been 
tendered a pardon, that he had accepted 
such pardon, and that in the events 
which had happened the case against 
this accused was to be deemed as having 
been withdrawn. The learned Sessions 
Judge’s attention being drawn, he re¬ 
corded the following order: 

Aa it appeared from the order sheet of the 
committing Magistrate, dated 23rd November 
1925, that a pardon waa tendered to and ac¬ 
cepted by Accused No. 4, Jox-ap Maudal, he was 
removed from the dock. He will remiiii in 
custody as before till the termination of the 
trial. 

The trial in the Sessions Court there¬ 
after proceeded and the accused Jorap 
gave evidence on behalf of the prosecu¬ 
tion. The trial ended, as stated above, 
in the conviction of the three accused 
whose names have already been stated. 

On behalf of the appellant Ayub, the 
first point that has been taken before us 
by Mr. Basu is that the evidence of 
Jorap in the Sessions Court was not 
Admissible in evidence. The argument 
is put in this way : It is argued that 
Although a pardon had been tendered to 
and had been accepted by Jorap in the 


Committing Magistrate's Court, ap¬ 
parently what happened was that he 
was still considered as an accused who 
was to take his trial. His name was in 
the category of the accused and at tho 
opening of the trial in the Sessions Court 
bis plea was taken, by the learned Ses¬ 
sions Judge. The plea of the accused 
Jorap having been taken (the plea being 
one of guilty) and no sentence having 
been passed, he could not in law be 
treated as a person who was entitled 
to give evidence on behalf of the pro¬ 
secution. In support of Mr. Basu’s con¬ 
tention our attention has been drawn 
bo a number of cases ; bub the point for 
decision does nob really depend upon 
tho decisions to which our attention has 
been drawn, bub on the facts of this 
particular case ; and when one examines 
the facts of this particular case, it is 
abundantly clear from the record that 
owing to a mistake on the part of some 
one the name of the accused Jorap had 
not been removed from the category of 
the accused and that as soon as the 
learned Sessions Judge's attention was 
drawn to the fact that this man Jorap 
had been tendered a pardon and that 
such pardon had been accepted by him 
in accordance with the terms of S. 337j 
of the Code of Criminal l-^rocedure the! 
learned Suasions Judge at one© divoot 0 d[ 
chat he should be removed from the 
dock. The effect of that was that, so 
far as this case was concerned, at the 
Sessions Court there was really in the 
dock no accused of the name of Jorap 
ready to take his trial. lie was, there¬ 
fore, treated, having regard to what had 
gone before, as a witness who was entitled 
to give evidence on behalf of the pro¬ 
secution. The only thing that had to 
be observed was that ho was nob, until 
the orders of the Sessions Judge had 
been obtained in that behalf, to be re¬ 
leased from custody. Therefore, so far 
as the facts of this case are concerned, 
I am satisfied that the point urged by 
Mr. Basu is without any substance what¬ 
soever and that no prejudice of any 
description has been caused bo the ac¬ 
cused by reason of the procedure which 
has boon adopted in the learned Sessions 
Judge’s Court. 

The second point that has been urged 
by Mr. Ba^u is that the charge delivered 
by the learned Sessions Judge to the 
Jury is defective and misleading because 
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the attention of the jury has not been 
drawn in a sufficiently pointed manner 
to the requirements of the law and to 
what has been observed as the practice 
for many years past in dealing with the 
evidence of an approver. (His Lordship 
after examining the evidence proceeded.) 
As I have said taking the charge as a 
whole, I think the learned Sessions judge 
has not only complied with the law in 
this behalf but has placed the cases of 
the individual accused before the Jury 
in a sufficiently lengthy and satisfactory 
manner. 

There now remains the third point to 
he noticed which was taken by Mr. Basu. 
It is said that at the first identification 
of the suspects Ayub was not identified 
at all. In the second place, it is said 
that the complainant stated to the 
police that he could recognize three 
men only as having taken part in the 
dacoity and that Ayub was not one of 
them. 

Kow, 90 far the first contention under 
this head is concerned, it really depends 
upon the evidence of the investigating 
officer P. W. 26. It is true that there was 
fairly long delay before the suspects 
could be brought forward for identifica¬ 
tion, but that was because of the fact 
that the police were not able to submit 
a charge-sheet till July 1925. 

With reference to the second of 
Mr. Basu’s contentions under this head, 
the only comment that need be made 
is that the evidence of the prosecution 
witness, the investigating officer, must 
be read as a whole, and if one turns to 
an earlier portion of that evidence it is 
clear that Radhaballav did mention to 
the police, in addition to the three men 
of whom particulars had been given by 
him, that there was another man who 
broke open the iron chest. It is also 
clear from the evidence of P. W. No. 26 
that a description of the man who had 
broken open the iron chest was supplied 
by Radhaballav on the following day. 
That being so, it is impossible to con¬ 
tend that only three men were spoken 
of by Radhaballav and that there was 
no mention whatsoever of Ayub. It may 
be that the evidence such as I have 
referred to was not prominently brought 
forward in the concluding portion of the 
learned Judge’s charge to the Jury ; but 
it is not to be supposed for one second 
'that this evidence was not in the minds 
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of the jury, at the time when they were 
considering the whole case; and, indeed^ 
there is internal evidence in the charge 
itself that the evidence of the prosecution 
witnesses must have been referred to- 
when the learned Sessions Judge was 
addressing the jury. In these circum¬ 
stances, it being a jury trial, we cannot 
lightly interfere with or set aside the 
verdict of the jury unless we are satis¬ 
fied that there has been such misdirection 
as, in our opinion, has occasioned a 
failure of justice. In my opinion there 
has been no such misdirection and there- 
has been no failure of‘justice. 

With these observations, l am of opi¬ 
nion that these appeals should stand, 
dismissed. 

Rankin, C. J. —I agree. 

G.B. Appeals dismissed^ 
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Rankin, G. J., and Mdkerji, J. 

/. D. Jones & Co, Ltd. —Appellants. 

V. 

BanjU Hoy and others —Respondents. 

Appeal No. 114 of 1926, Decided on 
22Dd November 1926, from the Original 
Civil Suit by 0. 0. Ghose, J. 

Companies Act (1913), S. Charge created 
on all machinery, implements, utensils, furniluret 
stock-in-trade, raw materials, etc.—All such pro¬ 
perty to be in possession and control of lender 
Company—Borrower Company not to allenatt 
such property or in case of necessity to altenato 
undertaking to replace the same by another pro¬ 
perly of equal value—No .floating charge 
created. 

A doatiog security is not a specific mortgage 
of the assets, plus a license to tho mortgagor to 
dispose of them iu the course of his business, 
but is a floating mortgage applying to every 
item comprised iu the secuiity, but not speci¬ 
fically afieoting any item until some event 
occurs or some act on the part of the mortgagee 
is done which causes it to crystallize into a fixed 
security ; Evans v. Rival Granite Quarries, Ltd. 
(1910) 2 K. B. 979, Bel. on. [P 685, 0 2} 

A deed of charge provided, “The borrower com¬ 
pany doth hereby charge to and in favour of tho 
lender company all that the maohinery, plant, 
implements, utensils, furniture and aitiolea 
manufactured or in course of manufacture, 
stock*in*trade, raw materials, stores, and 
other movable effects and things, now or 
at any time hereafter, during the contin¬ 
uance of this security, belonging to or used 
in connexion with the said business. The said 
properties shall be in the lender company's 
possession and under its control in snoh man¬ 
ner that such possession and control may ba 


Jones & Co. v. Ranjit Roy 



Calcutta G83 


1927 Jones & Co. v. Banjit Hoy (Rankin, C. J.) 


apparent and mdisputable. The said properties 
shall be under the caro of a Babu of the* lender 
company.” It was further provided : ” The 
borrower company rhall not soli, alienate or 
alter the said properties, machinery, raw ma* 
terials, stocks, stores.and premises without the 
permission of the lender oompany except in 
the usual course of trade or business, and when 
such sale, alienation and alteration of such 
articles shall be rendered necessary .... 
shall replace such article by another of at least 
of equal value,” Possession w.is actually given 
to the lender company as provided : 

Held : the element of possession which was 
contemplated by this deed, and which was actu¬ 
ally given at the time, would prevent the charge 
from being a purely equitable charge of a char¬ 
acter coming fairly within the description of a 
floating charge ; {Snglish ca^e law Ref. lo). 

[P 683 C 2, P G84 G 1, P 680 C 1] 

W. W. K. Page —for Appellants. 

J. G. Hazra diXid A. K. Roy —for Res¬ 
pondents. 

Rankin, C. J . —In my opinion this 
appeal must bo allowed. 

The question for decision is whether 
the security created by the deed, dated 
the 9bh day of September 1924, made 
between the Eureka Belting Works, Ltd., 
now in liquidation, and the company 
called J. D. Jones & Go., Ltd., is a 
“ floating charge” within the meaning of 
that expression which occurs in S. 109 
of the Indian Companies Act. 

It may be as well to say at once that 
S. 109 ,;i3 a repetition of S. 93 of 
the Eaglish *Ojmpanie^ Act of 19U8; 
but, in repeating S. 93, the Indian 
Legislature has omitted to enact any 
equivalent for Sub.-Gl. (c) of the 
English section, plainly enough for the 
reason that as there were no Bills of 
Sale Acts in India governing securities 
upon moveable properties given in tlie 
case of private individuals, it was not 
possbil) to employ the same terms with 
reference to the Indian Companies Act. 
This is a matter of some importance 
as the omission of the clause which 
is found in the English Act may 
have considerable consequences as 
regards the purpose and the policy to be 
attributed to the Indian sections. 

It appears, though not clearly, from bbe 
materials before us that the respondents, 
the Eureka Belting Works, Ltd., manu¬ 
factured and sold belting for machinery. 
Messrs. J. D. Jones & Go., Ltd., carried 
on business of some sort no doubt, but 
the nature of their business does not 
really appear. They were, however, 
going to accept certain bills or drafts on 
behalf of the Eureka Bolting Works, 


Ltd., and the document in question was, 
granted by way of security to Messrs. J.| 
D. Jones Go., Ltd,, in rospocb of thati 
transaction. Tho operative words of 
the assignment contained in the inden¬ 
ture are these : 

The borrower comp.iny doth hereby r.*.argei 
to and iu favour of the lender compa../ All 
that the machinery plant implements utensils 
furniture and articles manufactured or in course 
of manufacture stock-in-trade raw materials 
stores and other moveable effects and things 
now or at any time hereafter during the conti¬ 
nuance of this security belonging to or used in 
connexion with the said business in or upon 
the said premises of the Borrower Company at 
17, Ezra Street Calcutta and 90, Grand Trunk 
Road Howrah aforesaid. 

The word “premises” occurs in the 
subsequent clauses, bub it is nob con¬ 
tended that this deed was intended as a 
mortgage upon immovable property at 
either place. 

The scheme of the document is this ; 
that the borrower company were to- 
repay the loan by equal monthly iosbal- 
ments of Rs. 1,250 on the first day of 
every month. They were to pay also 
monthly interest at the rate of 12 per 
cent, per annum with monthly rests and 
they wei *0 to pay all costs which might 
be incurred by the lender company. The 
document contains two important 
clauses. Clause (2) is that : 

The said properties and premises shall bo in 
the Lender Company’s possession and under 
its control in such manner that such possession 
iincl control may be apparent and indisputable 
and the same .shall be a security for the repay¬ 
ment of the moneys due by the Borrower Com¬ 
pany to tho Lender Company hereunder. 

anti Cl. (3) is that 

the said proptiriies <and premises shall be 
under the care of a Babu of the Louder Com- 
piny and the- wages of the s.aid Babu shall be 
paid by the Borrower Coinpmy. 

Clause (4) gives the lender company a 
right to have the properties valued from 
time to time- 

Clause (5) requires the borrower com¬ 
pany to furnish a weekly statement of 
all stocks and raw materials and finished 
articles, and full particulars of all ac¬ 
counts sent out for payment and moneys 
received by tho borrower company. 

Clause (G) says that the borrowei- 
company is to keep the subject-matter 
insured and clauses (7) and (8) are so 
important that they must be referred bo 
specifically. 

Clause (7) says • 

The Borrower Company shall not sell, alienate 
or alter the said properties, machinery, raw 
materials, etockg, stores aud premises without 
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the pormissioa in writing of the' Lender Com* 
pauy except in the usual course of trade or 
business and when such sale, alienation and 
alteration of such articles shall be rendered 
necessary by the same being worn out and in* 
jured and in such case shall replace such article 
by another of at least of equal value. Provided 
always that the liberty hereby given to the 
Borrower Company to sell, alienate or remove 
any of the said articles in the ordinary course 
•of business shall not authorize or enable the 
Borrower Company to create any mortgage or 
charge thereon ranking in priority to or pari 
passu with these presents. 

It will be observed with reference to 
(this clause that the first question to be 
answered is whether it requires upon a 
sale by the company of the stock-in- 
trade in the usual course of business that 
other articles of equal value should be 
at once procured and substituted by the 
borrower company. Speaking for myself 
I do nob think that it does. It is clear 
enough that the probable meaning of 
the clause is that the reference to 
articles being worn out and injured as 
.distinct from the articles sold in the 
.usual course of business is a reference bo 
plant, machinery or implements as 
distinct from the stock'in-fcrade ; and it 
■seems to me to be the probable or right 
.construction that there is no provision 
ihere on the part of the company to keep 
the stock-in-trade at any particular 
value. 

As regards Cl. (8), the only thing 
which deserves to be noticed is this that 
in stating what the lender company’s 
rights shall be the only default upon 
which the clause proceeds is default in 
payment of any sum of money due by 
the borrower to the lender company. 
Substantially speaking, therefore, the 
rights given by Cl. (8) would be 
exercised only upon the failure of the 
borrower company to make the monthly 
repayments which they had promised. 
It is to be observed also that Cl. 
(8), consistently with Gls. (2) and (3) 
does nob say that upon such default the 
lender company shall be entitled to take 
possession of the articles; but it says, 
assuming that the lender company has 
possession or will have possession that 
it shall be entitled to sell them itself 
if necessary. 

With reference to the second and 
third clauses it is necessary bo state that 
it appears to be clear that at the time 
this security came into effect, namely 
;at the time of the execution of the in* 
^denture, the lender company did appoint 
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a durwan who went into the premises 
by way of taking, possession of the 
moveable effects comprised in the 
security. It will be observed that there 
is no assignment here of book-debts. 
Although book-debts are one of the 
things that the weekly statement has to 
disclose there is no way of making out 
that the document itself warrants a 
charge upon the book-debts. 

The question before the Court is whe¬ 
ther or not this document not having 
been registered is void as a security 
altogether and the only ground which 
is put forward is that it is a floating charge* 
on the property of the company. It is 
not disputed that if it is a floating charge 
on some of the properties of the com¬ 
pany it requires registration. It appears to 
be the intention of the instrument that 
a babu or a durwan should be in posses¬ 
sion on behalf of the lender of the stock- 
in-trade. machinery, plant, furniture 
and all the rest of the subject matters of 
the deed. One might suppose, having 
regard to the language used in English 
cases, that anything of that sorb would 
necessarily put an end to all possibility 
of the company carrying on its business 
in any reasonable way at all. If one 
looks to the terms of this security one 
finds that there is very little to show 
that under Cl. (7) the powe;’ of the borro¬ 
wer company over the stock-in-trade was 
in any effective manneivto be restricted. 
It is quite possible of course, that with a 
durwan in possession on behalf of the 
lender company the borrower company 
would go on selling without any control 
being exercised over them, without their 
being in any way hampered by the dur- 
wan’s presence. There is no stipulation 
as to a durwan or a babu being there for 
the purpose of refusing to let the borro¬ 
wer company have the stock-in-trade 
until be is satisfied that the value of the 
remainder is up to a certain amount. It 
hardly appears that a durwan on Rs. 17 
a month could be intended to exercise 
any effective check upon the manage¬ 
ment either of the manufacturing part of 
the business or of the sales. 

The term “floating charge” is not a 
term of art. It is a term which has been 
much discussed and it has to be regarded 
as applying to a commercial document; 
one has undoubtedly in this case to look 
at the substance of the matter. At the 
same time it there are two ways of 
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doing very much the same thing and, a 
partionlar mortgagee has not chosen a 
way which the statute forbids, the Court 
cannot upset the security on the ground 
that it is in effect very much the same 
as something else. In this case one has 
to remember that although the restric¬ 
tion put upon the borrower company in 
disposing of their stock-in-trade in the 
ordinary way of business was not very 
great to all appearances, the articles 
comprised in the security were not en¬ 
tirely the stock-in-trade. There were 
plant, machinery, implements, utensils, 
furniture and so forth. The lender com¬ 
pany was to continue in possession, but 
the lender company’s representative 
would not prevent the business being 
carried on in the ordinary way. The 
security is designed to interfere as little 
as possible with the carrying on of the 
borrower company’s business but at the 
same time to make it impossible to say 
that the security floats at all. If one 
has regard to what Lord Justice Vaughan 
Williams said In re Yorkshire Wool- 
combers Associatio7i (l), one would have 
to say that this did not satisfy bis notion 
of a specific security. On the other 
hand, if one has regard to the definition 
of “floating charge" given in the numerous 
cases it does seem to be clear that this 
security cannot, in the proper sense of 
the word, be said to float. Thus in the 
case of Tailhy v. Official Receiver (2), 
which was a pure case as to assignment 
of future book-de])ts. Lord Macnagbten 
intending to describe a “floating charge” 
said ; 

It is a floating -security reaching over all the 
trade assets of the mortgagor for ibe time being, 
aod iuteoded to fasten upon and bind the assets 
in existence at the time when the mortgagee 
intervenes. In other words, the mortgagor 
makes himself trustee of his business for the 
purpose of the security. But the trust is to 
remain dormant untijl the mortgagee calls it 
into operatior, 

He was not dealing with a case in 
which there was any element of posses¬ 
sion and it is a little, difficult to 
say how at a time when there is by 
agreement between the parties posses¬ 
sion given to the mortgagee the trust 
can be said to be remaining dor¬ 
mant at all. In the same way if 
one looks to what was said in The 
Government Stock and Other Securities 

UJ C1903J 2 Oh. ysL 

( 2 ) [1888] 13 A. 0. 523=58 L. J. Q. B, 75=60 
L. T. 162=37 W. R. 613. 


Investment Co. Ltd. \.The.Manilla Rail- 
\oay Co. Ltd. (3), which was a case of an 
ordinary debenture where after default 
the right of the debenture-holders was 
suspended for a time, one finds Lord 
Macnaghten saying this : 

A floating security is an equitable charge on 
the assets for the time being of a going concern 
It attaches to the subject charged in the varying 
condition in which it happens to be from time 
to time. It is of the essei^ce of such a charge 
that it remains dormant until the undertaking 
charged ceases to be a going concern, or until 
the person in whose favour the charge is created 
intervenes. 

It is quite true that in several cases, 
for instance in the case already referred 
to, i.e., the case of the Yorkshire Wool- 
combers Associatioii, Limited (1), it has 
been pointed out that : 

a charge on all book-debts which may now be 
or at any time horeafber become charged or 
assigned. leaving the mortgagor or assignor free 
to deal with them as he pleases until the mort¬ 
gagee or assignee intervenes, is not a specific 
charge, and cannot be. The very essence of a 
specific charge is that the assignee takes posses¬ 
sion, and is the person entitled to receive the 
book-debts at once. So long as he licenses the 
mortgagor to go on receiving the book debts 
and carry on the business, it is within the exact 
definition of a floating security. 

It ia quite true, therefore, that an 
ordinary carrying on of business has 
been held in many cases to be a conclu¬ 
sive reason for regarding a security as 
intended to be of a floating character ; but 
I cannot find that in any of those cases 
there was any element of possession and 
when one comes to the case of Evans 
V, Rival Granite Qaa^'ries, Limited {4)i 
one finds it expressly laid down by Lord 
Justice Buckley that 

a floating security is not a specific mortgage 
of the assets, plus a license to the mortgagor to 
dispose of them in the course of his business, 
but is a floating mortgage applying to every 
item comprised in the security, but not specifi¬ 
cally aflecting any item until some event occurs 
or some act on the part of the mortgagee is done 
which causes it to crystallize into a fixed secu¬ 
rity. 

The resuifc is, therefore, that although 
in this case the security may not be in 
the fullest sense a specific security, it is 
also not entitled to be described as com¬ 
ing within the proper definition of a 
floating security. It is possible to hold 
that anything may be regarded as a 
floating security until the full rights 
of the mortgagee settle or fasten on or 
bind the suhiect'mafcter finally ; but it 

(3; ClHaflArc'. 81--66 L^“JrChriOil=75"UT'. 
553 -45 W. R. 353. 

(4) [1910] 2 K. B. 979=79 I.J.K.B. 970= 

20 T. L. R. 509=54 S. J. 580. 
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seems to me that in a case of this charac* 
ter the element of possession which is 
contemplated by this deed, and which, 
according to the evidence was actually 
given at the time prevents our holding 
that we have before us a purely equit¬ 
able charge of a character coming' fairly 
within the description of a floating 
charge. The case of the Banlc of Baroda 
Ltd. V. H. B. Shivdasani (5), was, I 
think, a stronger case in favour of the 
mortgagee than the present case is on 
the facts. It will be seen that the secu¬ 
rity in that case was taken to put a real 
restriction upon the business of the 
mortgagors. The present application 
was brought by the present respondents 
not upon any allegation that the docu¬ 
ment according to its true construction 
was one thing and the real intention of 
the parties was another but merely on 
the footing that the document itself dis¬ 
closed an intention to grant a floating 
charge. In my judgment, the case be¬ 
fore us is not an equitable charge in so 
far as the assets have been handed over 
to the possession of the mortgagee. It 
is quite true that future moveables can 
only be assigned in equity but here no 
charge attached to any articles until 
they were brought upon the premises 
and put into possession of the mortgagee. 
Prior to that there was a mere promise 
or covenant to charge which could no 
doubt in a proper case have been specifi¬ 
cally enforced. 

It does not seem to me, therefore, that 
this is an equitable charge and it does 
not seem to me that the charge was 
intended in the proper sense of the word 
to float, that is to say, to have no im¬ 
mediate effect upon any particular item 
comprised in it until the mortgagees 
should become entitled to intervene and 
should, in fact, intervene. In a case of 
this character we are administering and 
must administer somewhat strictly the 
provisions of the law which avoids a 
charge altogether unless it is registered. 

For these reasons, I think, this appeal 
should be allowed and the summons 
taken out by the present respondents 
should be dismissed with costs to the 
appellants against Mr. Hazra’s clients. 
We do not disturb the terms of the 
consent order made by Gregory. J, 

Mukerji, J. —I agree. 

G.B. Appeal allowed, 

(5J A. I. R. 1926 Bom. 427=60 Bom . 547. 
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Panton and Mitter, JJ. 

New Beerbhoom Coal Co., Ltd. —Defen¬ 
dants—Appellants. 

V. 

Jyoti Prosad Singh Deo —Plaintiff— 
Respondent. 

Appeal No. 2127 of 1924, Decided on 
16th March 1927, 

Bengal Tenancy Act, S. 109— Proceedings 
under S. 105~Revenue Court applying presump^ 
tion under S. 50— Appellate Court holding that 
presumption was rebutted and remanding the case 
Jor settling fair rent—Appellate Court's order is 
decision under S. 109 and second appeal lies — 
Order of appellate Court is final and not inter- 
locuiory—Bengal Tenancy Act, S. 50. 

Flaintifi commenced proceediogs under S. 105 
for settlement of fair and equitable rent in 
respect of certain lands. The defendants con* 
tested the case on the ground -that they held the 
lands in dispute on a fixed rental as a permanent, 
heritable, transferable and mokarari tenure. 
The settlement officer held that the defendants 
were entitled to the presumption under S. 50 
and evidence adduced by the plaiotifi was not 
sufficient to rebut the presumption. Against 
this decision an appeal was preferred to the 
Special Judge and be came to the conclusion 
that the holding in suit was a Don*mokurari 
tenure and liable to enhancement of rent, and 
after so holding he remanded the case to the 
lower Court for assessment of fair and equitable 
rent. 

ireld : that the issue whether the defendants 
were non*mckarari tonure’bolders or they were 
permanent tenure-holders paying rent whioh is 
fixed in perpetuity, being the cardinal issue in 
the proceeding, the order of the Special Judge 
was a decision under S. 109A and, therefore, 
second appeal was competent. 

Held : further, that with regard to the ques* 
tion as to whether the tenure was liable to 
enhancement of rent or not, the decision of the 
Special Judge was a final decision and the order 
was final and not interlocutory and, therefore, 
right of appeal from this order would not cease 
with disposal of the suit: 7 C. W. N. 440 Dist. 

P.C. Mitter and Ambicapada Chow 
dhury —for Appellants. 

Karunamoy Ghose and Krishna Chai- 
tanya Ghose —for Respondent. 

Mitter, J.— This is an appeal from a 
decision of the learned* District Judge of 
Burdwan, dated the 23rd June 1924, 
which reversed a decision of the revenue 
officer of Asansole, dated the 23rd Sep¬ 
tember 1922. The appeal -arises out of 
proceedings commenced by the plaintiff 
who is now respondent before, ns under 
S. 105 of the Bengal Tenancy Act, for 
settlement of fair and equitable rent in 
respect of lands recorded in Kbatian 
No. 110 of village Kulla Thana, Asansole, 
in the names of the defendants as per¬ 
manent non-mokarari tenure-holders 
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under the plaintiff-respondent. The 
defendants-appellants contested the case 
on the ground that they are holding the 
disputed land in respect of which pro- 
oesdings under S. 105 were started on a 
fixed rental as a permanent, heritable, 
transferable and mokarari kheraji brah* 
mottor tenure and that the rent of the 
tenure is not liable to enhancement at 
any time. 

The settlement officer held that the 
defendants-appellants established that 
they had been paying rent at a uniform 
rata of Rs. 3'3*0 from more than 20 years 
before these proceedings were started, 
and that they were entitled to the bene¬ 
fit of the presumption under S. 50 of the 
Bengal Tenancy Act, and that they must 
be recorded as ijersons who had been 
holding the tenure on the date of the 
permanent settlement at the same fixed 
rent. The settlement officer referred to 
the evidence, as furnished by the plaintiff, 
for the purpose of rebutting the pre¬ 
sumption, and he held that that evidence 
was insufficient and that the existing 
rent of the tenure in question is the fair 
and equitable rent, and that the defend¬ 
ants should be declared to be permanent 
tenure-holders holding the lands in suit 
at a rent fixed in perpetuity. Against this 
decision of the revenue officer an appeal 
was preferred to the Special Judge, and 
the Special Judge came to the conclu¬ 
sion that the holding in suit was a non- 
mokarari tenure and liable to enhance¬ 
ment of rent; and, after so holding, he 
remanded the case to the lower Court 
for assessment of fair and equitable rent 
as applied for by the plaintiff. Against 
this decision of the Special Judge this 
second appeal has been preferred, 

A preliminary objection has been taken 
to the hearing of this appeal by the 
learned vakil for the respondent, and it 
has been argued that as the order of the 
Special Judge was an order remanding 
the case to the Court of first instance 
no second appeal lay to this Court hav¬ 
ing regard to the provisions of S. 109A, 
of the Bengal Tenancy Act, which only 
allows appeals from decisions which 
have the effect of decrees. In support 
of this contention reliance has been 
placed by the learned vakil for the res¬ 
pondent on the case of Mothur Chandra 
Ma/umdar v. Tara Sankav Ghose (l), and 
another case in Debt Prosad BhaJeat v. 

"(11 [1903] 7 c. W.'Nriid; 


Opicial Trustee of Bengal (2). It has 
also been argued that a second appeal 
is also barred as the settlement olficer 
settled fair and equitable rent after the 
remand and before the appeal was filed 
by the defendants-appellants to this 
Court. It is said that the defendants 
have no right of second appeal to this 
Court, because it is contended that the 
right of appeal from the interlocutory 
order ceased with the disposal of the suit. 

With regard to the fivat branch of the 
preliminary objection the present case is 
distinguishable from the case of Mothur 
Chandra v. Tara Sanhar {l), to which I 
have already referred. It does not ap¬ 
pear from that decision what the nature 
of the remand order was. In the present 
case what the settlement officer did was 
to decide the cardinal point in the suit 
or proceeding, namely, as to what was 
the status of the defendants, that is, 
whether they wore non-mokarari tenure- 
holders or they were permanent tenure- 
holders paying rent which is fixed in 
perpetuity. That was the cardinal issue 
in the proceeding and ’ that was deter¬ 
mined by the Special Judge. The lia¬ 
bility of the tenure to enhancement of 
rent was the matter which was the 
principal issue in the proceedings. 
What the Special Judge directed the 
settlement officer to do was merely to 
fix fair and equitable rent. That was 
really a question which depended on the 
determination of the cardinal point ioi 
the proceedings, namely as to whether 
the tenure was liable to enhancement or 
not. The order of the Special Judge 
was, therefore, a decision within the 
meaning of S. lO^A. I may also state here 
that a view, which is somewhat different 
from the view taken in the case in Mothur 
Chandra Majumdar v. Tara Sankar 
Ghose (l), has been taken in two deci¬ 
sions of this Court to one of which my 
learned brother was a party. This last 
decision is the case of Krishnadas 
Acharji Choudhury v. Samsan AH Sheikh 

(3) . The earlier decision is the case of 
Monmatha Nath Dey v. Gadadhar Mana 

(4) . I do not think that the first branch 
of the preliminary objection can prevail, 
and which consequently fails. 

With regard to the second branch of the 
preliminary_obiection the d ecisio n s which 
ITR. 1923'Cal. 333. ' 

(3) A. I. R. 1923 Cal. 431. 

(4) [191V] 4S Cal. G38=41 I. C. 751=28 C. L, 
J. 155. 
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have been placed before us show that where 
an interlocutory order has been passed 
resulting in a remand to the lower Court 
for trial of the suit on the merits, the right 
of appeal from the interlocutory order 
eeases with the disposal of the suit. But 
we cannot regard the order of the Special 
Judge in this case as an interlocutory 
order and we think that it is conceded by 
the learned vakil for the respondent that 
it was not an interlocutory order, but it 
is stated that it was an intermediate 
order. An order is either interlocutory 
or final. With regard to the question as 
to whether the tenure was liable to 
enhancement of rent or not, the decision 
of the Special Judge was a final decision 
and the order was final and not inter¬ 
locutory : see Rahimbhoij v. Turner (5). 
This case is, therefore, distinguishable 
from the class of cases to which refer¬ 
ence has been made at the Bar. ithe 
second branch of the preliminary objec¬ 
tion therefore fails. I now proceed to 
deal with the case on its merits. The 
reasons given by the Special Judge for 
holding that the presumption under 
S. 50, Bengal Tenancy Act, avail¬ 
able to the defendants-appellants by rea¬ 
son of the fact that it has been shown in 
this case that they have been paying rent 
at a uniform rate of Rs. 3-3-0 for 20 years 
before the institution of the suit has 
been rebutted, are insufficient in law. 
The Special Judge relied on three docu¬ 
ments produced by the plaintiff-respon- 
dent. The first document which is ear¬ 
liest in point of time is thoka of the year 
1218 B. S. (1811). The second document 
on which the learned Judge has relied is 
hastbud of the year 1249 B. S. (1842). 
The third document on which he has 
relied is a rent decree of the year 
1892. 

With regard to the thoka of 1218 B. 
S., it appears that the rent with regard 
to mauza Bishigha is shown there to be 
Bs. 2. The tenant’s name in that thoka 
is Subaram Purohit. But no evidence 
has been adduced in this case to show 
that this tenure of Subaram is a tenure 
which was held by the defendant com¬ 
pany and which was the subject-matter 
of the proceedings under S. 105, The 
burden of rebutting the presumption was 
on the plaintiff, and by the production 
of this thoka alone he cannot be held to 


have rebutted the presumption seeing 
that he has not been able to establish 
that the lands mentioned in the thoka 
are lands which are identical with the 
lands in the tenancy now in question. 

The second document, the hastbud^ 
shows only a small variation of four- 
pies. This is a very insignificant vari¬ 
ation and cannot be held to be suffi¬ 
cient to rebut the presumption undgr 

S. 50. 

The third document is a rent decree of 
1892 on the construction of which the 
Courts below have held that there is a 
variation of one anna from the rent of 
Rs. 3-3*0. We have had the decree placed 
before us, and we do not find anything in 
that decree to indicate that the Court 
determined in that proceeding that th& 
rent payable was Rs. 3-4-4. All 
that the decree states is that the claim 
was made at the rate of Rs. 3-4-4. 
The entire amount was not decreed, and 
it has been contended on behalf of the 
defendants-appellants that that decree is 
inconclusive seeing that it is proved ia 
this case that both before and after the 
decree the rent paid was not at the rate 
of Rs. 3-4-4 pies, but at the rate of 
Rs. 3-3*0. Tt has further been argued on 
behalf of the defendants-appellants that 
one single variation, assuming that the 
decree was at the rate of Rs. 3-4-4, 
is not sufficient to rebut the presump¬ 
tion. We think that these contentions 
are sound and must prevail. It was for 
the plaintiff to establish that the decree 
showed beyond doubt that the rental 
was at a higher rate than Rs. 3-3-0 in order 
to rebut the presumption under S. 50, 
This they have failed to do. 

The materials upon which the learned 
Special Judge proceeded are, in my opin¬ 
ion, wholly insufficient in law to rebnfr 
the presumption under S. 50. We there¬ 
fore set aside the judgment and decree 
of the Special Judge and restore the 
decision of the 'revenue officer, dated 
23rd September 1922, and the defendants 
will be declared to be permanent tenure- 
holders holding the lands in suit at a 
rent fixed in perpetuity. 

Each party will bear its own costs in 
all Courts. 

Panton, J. —I agree. 

Appeal allowed. 


(5) \ 1890] 15 Bom. 155=18 I.A. 6=5 Sar. 633 
(P.C.). 
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Rankin, 0. J. and Mokerji, J. 

Levy Brothers and Knowles Ltd .— 
Appellants. 

V. 

Suhodh Kumar Day and anotkei — 
Respondents. 

Appeal No. 36 of 1927, Decided on 9th 
May 1927, from the original order of 
Gregory, X, D/* 22ad February 1927. 

Letiers Patent {Calcutta), Cl, 15—Order binder 
S. 215, Companies Act, depriving creditor of all 
rights to take advantage of winding up proceed¬ 
ings is appealable—Companies Act, Ss. 215 
and 202. 

An order depriving a creditor, who has a 
claizn which he has long ago put in the form of 
a proof of debt against a company, and which 
the liquidators are williog to admit, of the 
benefit of the comoany’s winding-up procseedings, 
is an order which deprives him, of a substantial 
and important right, and it cannot be held that 
such an order is uob appealable by reason that 
it is not a judgment under Cl. 15 of the Letters 
Patent. [P G90 0 2 Ok P G9i C 1] 

Langford James and Clough —for Ap¬ 
pellants. 

N, Barker, A. K. Ray and W. W. K. 
Page —for Respondents. 

Rankin, C. J.— This is an appeal in 
connexion with the voluntary winding- 
up of a company called Bhagat Brothers, 
Limited, and theappellantsare Liverpool 
merchants called Levy Brothers and 
Knowles, Limited, and the main contro¬ 
versy is between the appellants and Mr. 
Ram Kumar Bhagat who was the 
managing director of the company in 
liquidation. 

It appears that the appellant company 
acted in connexion with certain con¬ 
signments of jute shipped from Calcutta 
to England, It would appear that cer¬ 
tain consignees had refused to accept 
the goods or meet the drafts, and that 
the appellants endeavoured to sell some 
of the jute which was thus rejected, and 
made certain advances to the company 
which is now in liquidation in that 
connexion. At all events, by April 1921, 
the appellants were claiming that in the 
end Bhagat Brothers, Limited, owed 
them some nine or ten thousand pounds 
upon that transaction. 

On the 6th of June 1921, a resolution 
for voluntary liquidation was duly 
passed. A Mr. S, K. Day was nominated 
liquidator at that meeting. It appears 
that at a meeting of the creditors a Mr. 
1927 0/87 & 88 


Platt Allen was suggested as a joint 
liquidator with Mr. Day, but as no proper 
steps had been taken to appoint him 
joint liquidator he in fact never became 
a liquidator and the only liquidator of 
the company was Mr. S. K. Day. 

A proper form of verified proof was 
tendered by the appellants to the liqui¬ 
dator. They sent certain vouchers and 
in the end it would appear that the 
liquidator was satisfied that their claim 
to be creditors was sufficiently proved. 
But Mr, Ram Kumar Bhagat was appa¬ 
rently not satisfied. Mr. Ram Kumar 
Bhagat is a gentleman who had entered 
into a contract with the approval of the 
Court whereby he undertook to purchase 
the whole of the property of the com¬ 
pany for a sum equal to ten per cent, 
on all claims admitted by you to rank for 
dividend. In addition to this I will pay the 
whole costs of the liquidation including such 
sum as may bo agreed between us as your 
remuneration. 

Mr. Bhagat under that contract bad 
to pay for the assets a sum which varied 
according as the claim of the creditors 
should turn out to be proved or not. 

^ The correspondenco l)etwO 0 n the par¬ 
ties need not be set out in this judgment 
at any length; bub what happened in 
the end was that the liquidators could 
neither give to the appellant company 
any intelligible account of the reason 
why thoir claim was being refused or 
the criticisms that wore being made 

upon it nor could they induce Mr. Bhagat 
to givo up his opposition to the claim 
being admitted. 

The only intimation that was given 
for a very long time was one that the 
company was supposed to have some 
counter claim against the appellants. 
It turns out now that it is said that the 
company in the matter of selling and 
disposing of the jute acted negligently 
or contrary to their duty in not effecting 
sales in time and that in certain other 
particulars they had nob done whut they 
should have done. 

Now, those particulars have only come 
into existence at a very late stage indeed 
of the litigation and for several years it 
does nob appear that either the liqui¬ 
dators or the appellants were able to get 
any intelligible account of Mr. Bhagab’a 
objections. 

Prom an application which the liqui¬ 
dators (in all good faith no doubt) made 
to the learned Judge in the company’s 



690 Calcutta Levy Bros. & Knowles, Ltd. v. Subodh Kumar (Rankin, G.J.) lS2t 


winding-up on the 26tih of January 1925. 
it is quite clear that the liquidators had 
got somewhat tired of going on, and 
were neither able to decide the matter 
nor able to give any intelligent reason 
why it should not be decided. So on 
the 26th of January they applied to the 
Court under S. 215 of the Indian Com¬ 
panies Act asking that they might be at 
liberty to admit the claim of the appel¬ 
lants. The appellants were no parties 
to that application, but it is quite true 
that the liquidators were doing their 
best for them. 

Mr. Bhagat was made a respondent to 
the application and the result of the 
application is an order which has given 
rise to all this trouble, because the 
learned Judge not only did nob make an 
order directing the liquidators to admit 
the claim, he also did not make an order 
giving liberty to the liquidators to admit 
the claim, he did not dismiss the appli¬ 
cation; instead of that he made an order 
to the effect that the liquidators were 
nob to admit the claim unless the appel¬ 
lants brought a regular suit, in other 
words, he decided that these appellants 
were deprived of all rights to have their 
claim ascertained in the winding-up 
proceedings and the liquidators hands 
were tied so that they could not, what¬ 
ever they thought, admit the claim until 
the matter came before the Court in the 
form of a suit. It has been pointed out 
that that might be a very disadvantage¬ 
ous order from the point of view of the 
absent appellants. They were in this 
position that while at the time of the 
winding-up their claim was in no way 
statute-barred, it had in the intervening 
years become statute-barred for the pur¬ 
poses of a suit under S, 3 of the Limi¬ 
tation Act of 1908. At all events, whe¬ 
ther or not they had acknowledgments 
which would save them from the bar 
imposed by the Limitation Act, the order 
that they were to be relegated to a suit 
and not allowed to follow the ordinary 
course of a creditor’s proof of debt against 
the company in the winding-up was one 
which pub them bo considerable trouble 
and risk That order having been made 
the solicitors for the appellants endea¬ 
voured first of all to settle the matter. 
A good deal of comment has been made, 
that a very long time was occupied in an 
unsuccessful endeavour to get a move 
forward in this matter. Finally what 


happened was that the appellant com¬ 
pany made up their mind to move the 
learned Judge in the company’s winding- 
up for relief. 

The summons asked for a great many 
forms of relief; it asked that certain 
matters be disclosed, that funds be held 
to pay the dividend due on applicant’s 
claim, that a sufficient sum be retained 
to meet the dividend, that the appel¬ 
lant’s claim might be admitted and so on 
and so forth. It appears that at the 
hearing of the motion, learned counsel 
also asked to add a claim, if neceasary, 
to discharge the ex-parte order of Mr. 
Justice C. C. Ghose. 

Mr. Justice Gregory after reviewing 
the whole matter came to the conclusion 
that he would nob interfere with the 
order of Mr. Justice G. G. Ghose, in other 
words, though he was asked to give this 
matter a decision in the company’s 
winding-up, he took the view in defer¬ 
ence to Mr. Justice Ghose’s order that 
he would do nothing one way or another 
to have it determined in the winding-up 
bub would leave it under Mr. Justice 
G. G. Ghose’s order to bo tried by a suit 
and only by a suit. 

Upon this appeal I have come to the 
conclusion that the order made by 
Mr. Justice Ghose was wrong. I can 
see no reason why a person, who has a 
claim which he has long ago put in thoi 
form of a proof of debt against a Com¬ 
pany, and which the liquidators were 
willing to admit, should not be allowed 
the benefit of the Company’s winding-up 
proceedings. If the liquidators admit 
a proof of debt and any person having an 
interest disputes the debt, it is always 
open to him in the Company’s winding- 
up under S. 215 of the Indian Com¬ 
panies Act, just as it would be open to 
him in insolvency proceedings, to take 
the matter to a Judge and get the 
liquidators’ decision. overruled. I can 
in no way understand why because 
Mr. Bhagat obejets, the appellant Com¬ 
pany should be obliged to sue the in¬ 
solvent Company. It seems to me that 
some arrangement would be more reason¬ 
able according to which Mr. Bhagat 
should oppose this proof at his own 
risk as to costs. 

But the main difficulty which I fiu^ 
in dealing with the present appeal is 
the question whether the order made 
by Mr. Justice Gregory is a judgment 
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■under 01.15 of the Lettors Patent. It 
would appear that by S. 202 of the 
Indian Companies Act it is necessary 
that it should be shown that the order 
made by Mr. Justice Gregory is a judg¬ 
ment in that sense. But, having regard 
to the fact that the learned Judge re¬ 
fused all forms of relief except the form 
of relief which required the liquidators 
to reserve a sum sufficient to pay the 
dividend, I am of opinion that Mr. Jus¬ 
tice Gregory’s order is a judgment 
within Cl. 15 of the Letters Patent. 
He was asked to admit the applicants’ 
claim, if not already admitted. He was 
asked to take some steps, in other words, 
to have this matter determined in the 
winding-up. What he has done is 
to declare that within the Companys' 
winding-up jurisdiction no steps what¬ 
ever shall bo taken for the determina¬ 
tion of this question. He has refused 
rightly enough to make an order then 
and there, admitting the applicant’s 
claim, but he has also refused to make 
an order requiring the liquidators to 
decide it one way or the other or to 
make an order bringing the matter up 
for decision before himself under S. 215 
of the Indian Companies Act. The 
efifect of this upon the appellants’ chance 
of success may for aught I can tell, be 
fatal. 

In my jndgment the order in the form 
of a direction to the liquidators made in 
a proceeding to which the appellants 
were not parties should nob be binding 
on the appella'Dts. It was quite open to 
them to give notice in the winding-up 
and to go to the learned Judge and get 
another order according to their true 
rights. 

In my judgment the correct position 
is this that these are creditors desirous 
of taking proper proceedings in the 
winding-up to establish their right and 
they were told that they would nob be 
heard. In my jadgment this order is 
an order which deprives the appellants 
of a substantial and important right 
and 1 am not prepared to bold that this 
order is not appealable by reason that 
it is not a judgment under Cl. 15 of the 
Letters Patent. 

In my opinion it only remains for us 
to make the ordinary order as regards 
the proof of debt in dispute reversing 
the judgment of Mr. Justice Gregory*. 
We direct the liquidator within a month 
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from the drawing up of this order to 
admit or reject the formal proof of debt 
which has already been tendered on 
behalf of the appellant Company. If 
ha admits it, and if Mr, Bhagat thinks 
that he has any grievance over the ad¬ 
mission of the proof of debt, then, at 
his own risk as to costs in the ordinary 
way, he should go to the Judge under 
S. 215 to have the proof rejected or 
varied or for such other order as ha 
thinks necessary. If he succeeds, no 
doubt he will recover his costs from the 
appellants. If he fails, then the costs 
of that will come out of his own pocket. 
On the other hand, if the liquidator 
objects to the claim, it will be open to 
the appellants to take proceedings 
under S. 215 in the ordinary way and 
ask the Judge to reverse the decision 
of the liquidator and to admit the claim. 
There again, if the learned Judge thinks 
it necessary, ho may allow Mr, Bhagat 
also to take part in that proceeding. 
What is necessary is that the ordinary 
procedure to determine the debt in the 
voluntary winding-up shall be applied, 

This appeal is allowed witli costs both 
here and before Mr. Justice Gregory 
as against the respondent Bhagat. 
Mr. Page’s cojts will,in this Court and in 
the Oourt below, come out of the assets. 

Mukerji, J .—I agree. 

Appeal alloiced. 
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Panton and Mullick, JJ. 

National Insurance Oo. Ltd. —Defen¬ 
dant—Appellant. 

V. 

Tlaridas Basu Plaintiff—Respondenfc. 

Appeal No. 210 of 1926, Decided on 
15bh February 1927, 

* of Property Act, S. 2 (tZ) and 

S. 1A3 Claim under life insttrance policy »?<r- 
chased in execution by a pleader—Purchase is 
not prohibited. 

Section 133 is controlled by S. 2 Sub-CI (dj of 
the Transfer of Property Act, and, therefore 
purchase in esacubion of a claim under a life 
insunnoe policy by a legal practitioner entitles 
him to claim tbs amount from the Insurance 
Company : 28 Cal. 744, Etpl. [p 692 _ 0 2) 

B. K. Ghose and Narain Chandra Kar 
—for Appellant. 

Tarakestvar Nath Mitra—tov Respon¬ 
dent. 
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winding-up on the 26feh of January 1925. 
it is quite dear that the liquidators had 
gob somewhat tired of going on, and 
were neither able to decide the matter 
nor able to give any intelligent reason 
why it should nob be decided. So on 
the 2Gth of January they applied to the 
Court under S. 2L5 of the Indian Com¬ 
panies Act asking that they might be at 
liberty to admit the claim of the appel¬ 
lants. The appellants were no parties 
to that application, but it is quite true 
that the liquidators were doing their 
best for them. 

Mr. Bhagat was made a respondent to 
the application and the result of the 
application is an order which has given 
rise to all this trouble, because the 
learned Judge nob only did nob make an 
order directing the liquidators to admit 
the claim, he also did not make an order 
giving liberty to the liquidators to admit 
the claim, he did not dismiss the appli¬ 
cation ; instead of that he made an order 
to the effect that the liquidators were 
not to admit the claim unless the appel¬ 
lants brought a regular suit, in other 
words, he decided that these appellants 
were deprived of all rights to have their 
claim ascertained in the winding-up 
proceedings and the liquidator s hands 
were tied so that they could not, what¬ 
ever they thought, admit the claim until 
the matter came before the Court in the 
form of a suit. It has been pointed out 
that that might be a vary disadvantage¬ 
ous order from the point of view of the 
absent appellants. They were in this 
position that while at the time of the 
winding-up their claim was in no way 
statute-barred, it had in the intervening 
years become statute-barred for the pur¬ 
poses of a suit under S, 3 of the Limi¬ 
tation Act of 1908. At all events, whe¬ 
ther or not they had acknowledgments 
which would save them from the bar 
imposed by the Limitation Act, the order 
that they were to be relegated to a suit 
and not allowed to follow the ordinary 
course of a creditor’s proof of debt against 
the company in the winding-up was one 
which pub them to considerable trouble 
and risk. That order having been made 
the solicitors for the appellants endea¬ 
voured first of all to settle the matter, 
A good deal of comment has been made, 
that a very long time was occupied in an 
unsuccessful endeavour to get a move 
forward in this matter. Finally what 


happened was that the appellant com¬ 
pany made up their mind to move the 
learned Judge in the company’s winding- 
up for relief. 

The summons asked for a great many 
forms of relief; it asked that certain 
matters be disclosed, that funds be held 
to pay the dividend due on applicant’s 
claim, that a sufficient sum be retained 
to meet the dividend, that the appel¬ 
lant’s claim might be admitted and so on 
and so forth. It appears that at the 
hearing of the motion, learned counsel 
also asked to add a claim, if neceasary, 
to discharge the ex-parte order of Mr. 
Justice C. C. Ghose. 

Mr. Justice Gregory after reviewing 
the whole matter came to the conclusion 
that he would not interfere with the 
order of Mr. Justice G. 0. Ghose, in other 
words, though he was asked to give this 
matter a decision in the company’s 
winding-up, he took the view in defer¬ 
ence to Mr. Justice Ghose’s order that 
he would do nothing one way or another 
to have it determined in the winding-up 
but would leave it under Mr. Justice 
0. C. Ghose’s order to be tried by a suit 
and only by a suit. 

Upon this appeal I have come to the 
conclusion that the order made by 
Mr. Justice Ghose was wrong. I can 
see no reason why a person, who has a 
claim which he has long ago put in th«j 
form of a proof of debt against a Com¬ 
pany, and which the liquidators were 
willing to admit, should not bo allowed 
the benefit of the Company’s winding-up 
proceedings. If the liquidators admit 
a proof of debt and any person having an 
iutarest disputes the debt, it is always 
open to him in the Company’s winding- 
up under S. 215 of the Indian Com¬ 
panies Act, just as it would be open to 
him in insolvency proceedings, to take 
the matter to a Judge and get the 
liquidators' decision. overruled. I can 
in no way understand why because 
Mr. Bhagat obejets, the appellant Com¬ 
pany should be obliged to sue the in¬ 
solvent Company. It seems to me that 
some arrangement would be more reason¬ 
able according to which Mr. Bhagat 
should oppose this proof at his own 
risk as to costs. 

But the main difficulty which I find 
in dealing with the present appeal la 
the question whether the order made 
by Mr. Justice Gregory is a judgment 
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binder 01.15 of fche Letters Patent. It 
•would appear that by S. 202 of the 
Indian Gompaaies Act it is necessary 
that it should be shown that the order 
made by Mr. Justice Gregory is a judg¬ 
ment in that sense. But, having regard 
to the fact that the learned Judge re¬ 
fused all forms of relief esicept the form 
of relief which required the liquidators 
to reserve a sum sufficient to pay the 
dividend, I am of opinion that Mr. Jus¬ 
tice Gregory’s order is a judgment 
•within 01. 15 of the Letters Patent. 
He was asked to admit the applicants’ 
claim, if not already admitted. He was 
asked to take some steps, in other words, 
to have this matter determined in the 
winding-up. What ha has done is 
to declare that within the Gompanys’ 
winding-up jurisdiction no steps what¬ 
ever shall be taken for the determina¬ 
tion of this question. He has refused 
rightly enough to make an order then 
and there, admitting the applicant’s 
claim, but be has also refused to make 
an order requiring the liquidators to 
decide it one way or the other or to 
make an order bringing the matter up 
for decision before himself under S. 215 
of the Indian Gompanies Act. The 
effect of this upon the appellants' chance 
of success may for aught I can tell, be 
{atal. 

In my judgment the order in the form 
of a direction to the liquidators made in 
a proceeding to which the appellants 
were not parties should not be binding 
on the appellants. It was quite open to 
them to give notice in the winding-up 
and to go to the learned Judge and get 
another order according to their true 
rights. 

In my judgment the correct position 
is this that these are creditors desirous 
of^ taking proper proceedings in the 
winding-up to establish their right and 
they were told that they would nob be 
heard. In my judgment this order is 
an order which deprives the appellants 
of a substantial and important right 
and I am not prepared to hold that this 
jocder is not appealable by reason that 
it is not a judgment under Cl. 15 of the 
Letters Patent. 

In my opinion it only remains for us 
to make the ordinary order as regards 
the proof of debt in dispute reversing 
the judgment of Mr. Justice Gregory. 
We direct the liquidator within a month 
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from the drawing up of this order to 
admit or reject the formal proof of debt 
which has already been tendered on 
behalf of the appellant Company. If 
ha admits it, and if Mr. Bhagat thinks 
that he has any grievance over the ad' 
mission of the proof of debt, then, at 
his own risk as to costs in the ordinary 
way, he should go to the Judge under 
S. 215 to have the proof rejected or 
varied or for such other order as he 
thinks necessary. If he succeeds, no 
doubt he will recover his costs from the 
appellants. If he fails, then the costs 
of that will come out of his own pocket. 
On the other hand, if the liquidator 
objects to the claim, it will be open to 
the appellants to take proceedings 
under S. 215 in the ordinary way and 
ask the Judge to reverse the decision 
of the liquidator and to admit the claim. 
There again, if the learned Judge thinks 
it necessary, he may allow Mr. Bhagat 
also to take part in that proceeding, 
What is necessary is that the ordinary 
procedure to determine the debt in the 
voluntary winding-up shall be applied. 

This appeal is allowed with costs both 
here and before Mr. Justice Gregory 
as against the respondent Bhagat. 
Mr. Page’s co?ts will,in this Court and in 
the Court below, come out of the assets. 
Mukerji, J. —I agree. 

Appeal allowed. 


A. I. R. 1927 Calcutta 691 

Panton and Mctllick, JJ. 

National Insurance Co. Ltd. —Defen¬ 
dant—Appellant. 

V. 

Haridas Plaintiff—Respondent. 

Appeal No. 240 of 1926, Decided on 
15bh February 1927, 

iii Transfer of Properly Act, S. 2 (d) and 
S. 133—“CJaint under life Insurance policy pur¬ 
chased in execution by a pleader—Purchase is 
7iot prohibited. 

Section 135 is controlled by S. 2 Sub-Cl (d) of 
the Transfer of Property Act, and, therefore a. 
purchase in ezecution of a claim under a life 
insurance policy by a legal practitioner entitles 
him to claim the amount from the Insurance 
Company ; 28 Caf. 744, Expl, [p $ 92 ^ 0 2] 

B, K. Qhose and Narain Chandra Kar% 
—for Appellant. 

Tarakeswar Nath Mitra~~iov Respon¬ 
dent. 
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winding-up on the 26th of January 1925. 
it is quite clear that the liquidators had 
got somewhat tired of going on, and 
were neither able to decide the matter 
nor able to give any intelligent reason 
why it should not be decided. So on 
the 26th of January they applied to the 
Court under S. 215 of the Indian Com¬ 
panies Act asking that they might be at 
liberty to admit the claim of the appel¬ 
lants. The appellants were no parties 
to that application, but it is quite true 
that the liquidators were doing their 
best for them. 

Mr. Bhagat was made a respondent to 
the application and the result of the 
application is an order which has given 
rise to all this trouble, because the 
learned Judge nob only did nob make an 
order directing the liquidators to admit 
the claim, he also did not make an order 
giving liberty to the liquidators to admit 
the claim, he did not dismiss the appli¬ 
cation ; instead of that he made an order 
to the effect that the liquidators were 
not to admit the claim unless the appel¬ 
lants brought a regular suit, in other 
words, he decided that these appellants 
were deprived of all rights to have their 
claim ascertained in the winding-up 
proceedings and the liquidator s bauds 
were tied so that they could not, what¬ 
ever they thought, admit the claim until 
the matter came before the Court in the 
form of a suit. It has been pointed out 
that that might be a very disadvantage¬ 
ous order from the point of view of the 
absent appellants. They were in this 
position that while at the time of the 
winding-up their claim was in no way 
statute-barred, it had in the intervening 
years become statute-barred for the pur¬ 
poses of a suit under S, 3 of the Limi¬ 
tation Act of 1908. At all events, whe¬ 
ther or not they had acknowledgments 
which would save them from the bar 
imposed by the Limitation Act, the order 
that they were to be relegated to a suit 
and not allowed to follow the ordinary 
course of a creditor’s proof of debt against 
the company in the winding-up was one 
which put them to considerable trouble 
and risk. That order having been made 
the solicitors for the appellants endea¬ 
voured first of all to settle the matter. 
A good deal of comment has been made, 
that a vary long time was occupied in an 
unsuccessful endeavour to get a move 
forward in this matter. Finally what 


happened was that the appellant com¬ 
pany made up their mind to move the 
learned Judge in the company’s winding- 
up for relief. 

The summons asked for a great many 
forms of relief; it asked that certain 
matters be disclosed, that funds be held 
to pay the dividend due on applicant’s 
claim, that a sufficient sum be retained 
to meet the dividend, that the appel¬ 
lant’s claim might be admitted and so on 
and so forth. It appears that at the 
hearing of the motion, learned counsel 
also asked to add a claim, if neceasary, 
to discharge the ex-parte order of Mr. 
Justice C. C. Ghose. 

Mr. Justice Gregory after reviewing 
the whole matter came to the conclusion 
that he would nob interfere with the 
order of Mr. Justice 0. G. Ghose, in other 
words, though he was asked to give this 
matter a decision in the company’s 
winding-up, he took the view in defer¬ 
ence to Mr. Justice Ghose’s order that 
he would do nothing one way or another 
to have it determined in the winding-up 
but would leave it under Mr. Justice 
C. C. Ghose’s order to be tried by a suit 
and only by a suit. 

Upon this appeal I have come to the 
conclusion that the order made by 
Mr. Justice Ghose was wrong. I can 
see no reason why a person, who has a 
claim which he has long ago put in the 
form of a proof of debt against a Com¬ 
pany, and which the liquidators were 
willing to admit, should not be allowed 
the benefit of the Company’s winding-up 
proceedings. If the liquidators admit 
a proof of debt and any person having an 
interest disputes the debt, it is always 
open to him in the Company’s winding- 
up under S. 215 of the Indian Com¬ 
panies Act, just as it would be open to 
him in insolvency proceedings, to take 
the matter to a Judge and get tho 
liquidators' decision. overruled. I can 
in no way understand why because 
Mr. Bhagat obejcts, the appellant Com¬ 
pany should be obliged to sue the in¬ 
solvent Company. It seems to me that 
some arrangement would be more reason¬ 
able according to which Mr. Bhagat 
should oppose this proof at his own 
risk as to costs. 

But the main difficulty which I fin^ 
in dealing with the present appeal is 
the question whether the order made 
by Mr. Justice Gregory is a judgment 
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under 01.15 of bhe Letters Patent. It 
•would appear that by S. 202 of the 
Indian Companies Act it is necessary 
that it should be shown that the order 
made by Mr. Justice Gregory is a judg¬ 
ment in that sense. But, haying regard 
to the fact that the learned Judge re¬ 
fused all forms of relief except the form 
of relief which required the liquidators 
to reserve a sum sufficient to pay the 
dividend, I am of opinion that Mr. Jus¬ 
tice Gregory’s order is a judgment 
within 01. 15 of the Letters Patent. 
He was asked to admit the applicants’ 
claim, if not already admitted. He was 
asked to take some steiDS, in other words, 
to have this matter determined in the 
winding-up. What ha has done is 
to declare that within the Gompanys’ 
winding-up jurisdiction no steps what¬ 
ever shall be taken for the determina¬ 
tion of this question. He has refused 
rightly enough to make an order then 
and there, admitting the applicant’s 
claim, but he has also refused to make 
an order requiring the liquidators to 
decide it one way or the other or to 
make an order bringing the matter up 
for decision before himself under S. 215 
of the Indian Companies Act. The 
efifect of this upon the appellants' chance 
of success may for aught I can tell, be 

fatal. 

* 

In my judgment the order in the form 
of a direction to the liquidators made in 
a proceeding to which the appellants 
were not parties should not be binding 
on the appellants. It was quite open to 
them to give notice in the winding-up 
and to go to the learned Judge and get 
another order according to their true 
rights. 

In my judgment the correct position 
is this that these are creditors desirous 
of taking proper proceedings in the 
winding-up to establish their right and 
they ware told that they would not be 
heard. In my judgment this order is 
an order which deprives the appellants 
of a substantial and important right 
and I am not prepared to hold that this 
order is not appealable by reason that 
it is not a judgment under Cl. 15 of the 
Letters Patent. 

In my opinion it only remains for us 
to make the ordinary order as regards 
the proof of debt in dispute reversing 
the judgment of Mr. Justice Gregory. 
We direct the liquidator within a month 
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from the drawing up of this order to 
admit or reject the formal proof of debt 
which has already been tendered on 
behalf of the appellant Company. If 
ha admits it, and if Mr. Bhagat thinks 
that he has any grievance over the ad' 
mission of the proof of debt, then, at 
his own risk as to costs in the ordinary 
way, he should go to the Judge under 
S. 215 to have the proof rejected or 
varied or for such other order as ha 
thinks necessary. If he succeeds, no 
donbt he will recover his coats from the 
appellants. If ha fails, then the costs 
of that will come out of his own pocket. 
On the other hand, if the liquidator 
objects to the claim, it will be open to 
the appellants to take proceedings 
under S. 215 in the ordinary way and 
ask the Judge to reverse the decision 
of the liquidator and to admit the claim. 
There again, if the learned Judge thinks 
it necessary, he may allow Mr. Bhagat 
also to take part in tliat proceeding. 
What is necessary is that the ordinary 
procedure to determine the debt in the 
voluntary winding up shall be applied. 

This appeal is allowed with costs both 
here and before Mr, Justice Gregory 
as against the respondent Bhagat. 
Mr. Page’s co5ts will,in this Court and in 
i'he Court below, come out of the assets. 
Mukerji, J. —I agree. 

Appeal allowed. 
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Panton and Mullick, JJ, 

National Imurance Co. Ltd. —Defen¬ 
dant—Appellant. 

V. 

Haridas Basu—Plaintiff—Respondent. 

Appeal No. 210 of 1926. Decided on 
15bh February 1927, 

Transfer of Property Act, S. 2 (d) and 
S. under life insurance policy pur¬ 

chased in erecuHon by a pleader—Purchase is 
7iot prohibited. 

Section 135 is controlled by S. 2 Sub*Cl (d) of 
tba Transfer of Property Act, and, therefore a. 
purchase in execution of a claim under a life 
insurance policy by a legal practitioner encitles 
him to claim the amount from the Insurance 
Company : 28 Cal. 744, Expl. [P $ 92 ^ 0 2] 

B, K. Ghose and Narain Chandra Kar^ 
—for Appellant. ^ 

Tarakeswar Nath Mitra—ior Respon¬ 
dent. 
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MulHck, J. —This appeal arises out; of 
a suit for recovery of money due on a 
policy of life insurance effected on the 
life of one Sashi Bhusan Bhatfeacharji 
■with the appellant company. The said 
policy had been purchased by the plain¬ 
tiff-respondent at a sale in execution of 
a decree in the Bolepur Munsiff’s Court 
against the heirs of Sashi Bhusan. The 
defence inter alia was that the plaintiff 
being a pleader practising in the Bole¬ 
pur Court was precluded by S. 136 of 
the Transfer of Property Act, from buy¬ 
ing the Policy of Insurance or enforcing 
his claim upon it. This defence found 
favour with the trial Judge, and the trial 
Judge on that ground dismissed the suit 
without determining any of the other 
issues raised in the case. On appeal the 
learned District Judge held that S. 136 
of the Transfer of Property Act did not 
apply to the case, and on that finding 
allowed the appeal and remanded the 
case to the Court of first instance for 
decision on the merits. It is against this 
order of decision on remand that the 
present appeal is ditected. 

The main ground on which the learned 
District Judge held that S. 136 did not 
apply to the case was that the pro¬ 
visions of S. 2, Sub-Gl. (d) of the Trans¬ 
fer of Property Act acted as a bar against 
such an application. It is urged that 
herein the learned District Judge com¬ 
mitted an error of law, and it was con¬ 
tended by the learned counsel for the 
appellant that S. 2 (d) has a limited 
applicabiliby only, and does not apply to 
the provisions of S. 136; and, in support 
of this contention, we were referred io a 
decision of this Court in Promotho Nath 
Mitter v. Kali Prosanna Choxodhury (l). 
The case in I. L. i?, 28 Cal, is no autho¬ 
rity for the proposition that S. 2, Sub- 
Cl. (d), has no application to the 
provisions of S. 136. It is true that the 
learned Judges who decided that case 
made in their judgment, certain observa¬ 
tions on the question of the applicability 
of S. 2 (d). But these observations as 
we read them, do not go beyond mean¬ 
ing that those provisions only in the 
Transfer of Property Act, that affect a 
transfer would come within the purview 
of S, 2 (d). S. 136, not only does affect a 
transfer, but affects it most vitally. It 
even goes so far as to invajidate it. 
That being so, we are of opinion that 

” (1) [1901] 28 dab"744. ' 


S. 136 is controlled by S. 2, Sub- 01. (d) 
of the Transfer of Property Act, and the 
provisions of S. 2 fd) would save the suit 
from the operation of S. 136. 

In this view of the matter the appeal 
fails and is accordingly dismissed with 
costs hearing-fee, three gold mohurs. 

Panton J. —I agree. 

D.D. Appeal dismissed. 
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Panton and Mitter, JJ. 

Sushil Kumar Chowdhury others — 

Petitioners. 

V. 

Annada Prasanna Lahiri and others— 
Opposite Party. 

Civil Revision No. 1005 of 1926, Deci¬ 
ded on 3rd May 1927, against an order 
of Dist. J,, Pabna and Bogra, D/- 4th 
August 1926. 

Civil P. C., 0. 9, B. 14—“ Opposite Party 
Meaning. 

Plaiutifis brought a suit for partition. A 
preliminary decree was passed against some of 
the defeudants ou the basis of a compromise 
arrived at between them and plaiutifis, while 
against the remaining defendants the decree 
was ex-parte. The defendants, against whom 
decree was es-paite, applied for setting aside of 
the decree on the ground that they were not 
served with summons. The application was.dlC' 
missed and they hied an appeal making the 
plaintiffs and all the defendants parties. Some 
of the defendants died and their representatives 
not having been brought on the record the ap¬ 
peal was dismissed on the ground of abatement. 

Held J the words “opposite party” in 0, 9, 
R. 14 would mean the plaintiffs who obtained 
the es’parte decree against the appealing defen¬ 
dants, and as notice was given to the plaintiffs 
the lower appellate Court was wrong in dismis¬ 
sing the appeal : A. I. R. 1924 Cal. 814, Bel on \ 
A, l.R. 1914 P. C, 31, Be/, 

[P 693 0 2, P 694 0 11 

Atul Chandra Gupta, Surjya Kumar 
Guha and Surajit Chandra Lahiri —for 
Petitioners. 

Gunada Charan Sen, Bireswar Bagchi 
and Biraj Mohun Majumdar —for Op' 
posifce party, 

Mitter, J. —This Rule was issued on 
the opposite parties to show cause why 
the order of the District Judge of Pabna 
a-nd Bogra, dated the 4th of August 
1926, dismissing an appeal against an 
order made under 0, 9, R. 13, OivH 
P. 0. on the ground of non-joinder 
of necessary parties, should not be set? 
aside. The facts which are necessary to 
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be considered for fehe purposes of the 
Rule are these : The opposite parties 
1, 2 and 3 brought a suit in the 
Court of the Subordinate Judge of Pabna 
•against the petitioner 1, and the 
mother of petitioners 3 to 8 and of 
the late Sir Asubosh Ohaudhuri (whose 
estate is now represented by the petiti¬ 
oner 2) aod 47 other persons for 
partition of certain lands within certain 
touzis of Pabna and Eajshahi Oollecto- 
rates and for specihcations of their shares 
therein with respect to their zemindari 
and pabni rights ; 23 other persons, who 
were holders of a superior interest in the 
touzi concerned, were subsequently 
added as defendants to the suit. 

On the 2lst February 1923 a preli¬ 
minary decree was passed in the said 
suit; some of the defendants filed a peti' 
tion of compromise and the preliminary 
decree was based on a compromise as 
against the said defendants and was ex- 
parte against the other defendants in¬ 
cluding the petitioners ; the petitioners 
alleged that they were nob served with 
summons and they came to know of the 
preliminary decree on the lOth April 
1923; ‘on the 27th April 1923 peti¬ 
tioners applied to the Court under 
O, 9, R. 13 of the Civil P. G. for setting 
aside the ex parte decree ; the Subordi¬ 
nate Judge dismissed the application on 
the 19th March 1924 : against the said 
order of dismissal the petitioners pre¬ 
ferred an appeal to the District Judge of 
Pabna making the plaintiffs and all 
other defendants parties to the partition 
suit. Respondent 30, Jatindra Nath 
Ohakravarti, having died, his heirs were 
not brought on the record of the appeal 
within the time limited by law : respon¬ 
dent 50, viz,, the Maharaja of Natore 
having died, his heirs were not brought 
on the record of the said appeal. It may 
be mentioned here that the Maharaja is 
a holder of the superior interest and is 
not a necessary party to the suit of par¬ 
tition amongst the holders of the inferior 
interest. The District Judge dismissed 
the appeal as the appeal had abated 
■against respondents 30 and 50. 

On these facts the present Rule was 
obtained and it is contended before us 
by the learned advocate for the peti¬ 
tioners that the lower appellate Court bad 
declined jurisdiotion in not hearing the 
appeal on the merits as the appeal before 
was competently brought and notice 


was given to the plaintiffs (who, it is 
contended, are “ opposite parties ” to 
the said application within the meaning 
of O. 9, R. 14, Civil P. G.,) A pre¬ 
liminary objection has been taken bo 
the hearing of this Rule on the ground 
that the Role cannot be heard in the ab¬ 
sence of the heirs of respondent 30. 

It may be stated here that an applica¬ 
tion by the heirs of the respondent 
30 for being added as an opposite party 
to the Rule was made to us, and we re¬ 
fused this application. The question 
raised by the preliminary objection as bo 
the competency of the Rule depends on 
the view which we take as to the com¬ 
petency of the appeal before the lower 
appellate Court. On the determination 
of the question 'involved in the Rule the 
question raised by the preliminai’y objec¬ 
tion will depend. We, therefore, pro¬ 
ceed to consider the soundness of the 
point raised by the learned advocate for 
the pebibioneis. The question depends 
on the construction which is to be pub on 
O. 9, R. 14 Civil P. G. The Rule runs as 
follows : 

No decree shall be set aside on any such ap- 
pUoatloa as aforesaid unless notice thereof has 
been served on the opposite party. 

It is contended on behalf of the peti¬ 
tioners that the word "opposite party" 
mean the plaintiffs in the present parti¬ 
tion suit on whom notice of the applica¬ 
tion was admittedly served. On the 
other hand, it is contended on behalf of 
the opposite party that it is a suit for 
partition and as the position of the de¬ 
fendants inter se is the position of 
counter-claimants, the words "opposite 
party” would include the defendants be¬ 
sides the petitioners, and reliance has 
been placed on the following observa¬ 
tions of their Lordships of the Judicial 
Committee in the case of Nalini Kanta 
Lahiri v. Sarnomoyi Debya (1); 

If aay co'Sharer applies for a partition of a 
property ho must make the other co-sharers de- 
feiidaots, bec.vuse the partition which is made in 
his favour is a partition against the co-sharers. 
That which gives him a portion of the property 
takes away all right which they would other¬ 
wise have to that portion, and therefore it is a 
decree against them, and in favour of himself. 

Wq have considered the two conflicting 
contentions and it seems to us that the 
words "opposite ijarty” would mean the 
plaintiffs who obtained the ex-parte de¬ 
cree against the defendant and %s notice^! 

"TirA. I. R. 191i p. c. 31=41 i. A. 247^ 

IP. c.). 
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|wa9 given to the plaintiffs the learned 
;Disfci'ict Judge -was wrong in dismissing 
‘the appeal on the preliminary ground. 
The learned District Judge will there¬ 
fore rehear the appeal on the merits and 
if he finds that no summons was served 
on the petitioners, he will set aside the 
ex-parte decree against them and proceed 
to rehear the partition suit but he will 
not set aside the decree against the other 
defendants as the proviso to O. 9, R. 13, 
cannot be given eflect to in the absence 
of some of the defendants. It will be 
open to the plaintiffs and the other de¬ 
fendants who have not applied to set 
aside the preliminary decree to take any 
objection that may be open to them ari¬ 
sing out of the new state of things if the 
ex-parte decree is set aside and the suit 
against the petitioners be proceeded 
with. The view we take receives indi¬ 
rect support from a decision of the learn¬ 
ed Chief Justice and Mr. Justice Mooker- 
jee in the case of Kailask Chandra Bay 
V. Hriday Chandra Das (2), relating to 
an order made under the analogous pro¬ 
visions of O. 9, R. 9 Civil P. C. in a suit 
which was brought to set aside a preli¬ 
minary and final decree for partition 
which was dismissed for default. 

The view we take is not also inconsis¬ 
tent with the decision of the Judicial 
Committee to which reference has been 
made as there the question arose as to 
what is the effect of a decree between 
the defendants in a partition suit inter se 
and their Lordships laid down that such 
a decree will have the effect of res 
judicata and will bar a subsequent suit 
for partition instituted by one of the 
defendants against another as the posi¬ 
tion of defendants in a partition suit is 
that of counter-claimants. The Rule is 
made absolute but under the circum¬ 
stances the petitioners'will pay the oppo¬ 
site party's costs which we assess at 2 gold 
mohurs. 

Panton, J,— I agree. 

G.B. Buie made absolute. 


{ 2 ) A. I. R. 1024 Oal. 814. 
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Mukerji and Graham, JJ. 

Brajabashi Modak and others —Judg¬ 
ment-debtors—Appellants. 

V. 

Manik Chandra Modak —Decree*holder 
—Respondent, 

Appeal No. 205 of 1926, Decided on 
14th February 1927, from the Appellate 
Order of the Dist. J., Mymensingh, D/- 
4th February 1926. 

(n) Civil P.C., 0.21, R. 16— Rule applies to 
first occasion only. 

Rule 16 contemplates the ocoasion when, for 
the first time, the assignee comes before the Court 
to apply for execution. The object of issuing 
notices under that rule to the transferrer and the 
judgment-debtor is to determine once for all and 
in the presence of all patties concerned the 
validity of the assignment. It cannot be said 
that each time the assignee comes to get the 
decree executed he should oome in under thia 
rule: 25 All. 443 and A. 1, R. 1923 Bom. 404, 
Dist. [p 696, C 1] 

❖ (6) Civil P. C., 0. 21, R. 2— Agreement bet~ 
ween judgment-debtor and proprosed assignee of 
decree bejore assignment can he pleaded in bar 
of execulion without certification. 

The argument that 0. 21 R. 2, is restricted 
by its terms to original decree-holders and does 
not extend to an assignee of a decree, who steps 
into their shoes, as it were, under the assign¬ 
ment, cannot be supported. Onoe the assignee 
comes in under 0. 21, R. 16, the decree may be 
executed in the same manner and subject to the 
same conditions as if the application were made 
by the decree-holder. When there has been 
au adjustment or satisfaction as between the 
judgment-debtor and an assignee who has 
attained tho status of a decree-holder by an 
order made under 0. 21, R, 16, Civil P. 0., 0. 21, 
R. 2, would be clearly applicable. But where 
the agreement pleaded as a bar to the execution 
is reached at a time when the decree had not-yet 
been assigned to the assignee, and long before he 
applied under 0. 21, R. 16, and under it the 
assignee was to get only a certain portion of the 
property in consideration of his paying a certain 
amount to the decree-holder, and also some other 
amounts due to the other creditors, such an 
agreement, though not certified under R. 2, can 
be pleaded by the judgment-debtor in bar of exe¬ 
cution : 19 Mad. 230 and 35 Mad. 659, Appl. 

[P 696, 0 1, 2] 

Badhika Binode Pal and Bhupendro*^ 
Kishore Bose —for Appellants. 

Birendra Kumar De —for Respondent. 

Facts. —There was a decree obtained by 
one Khali Mahmud against the father of 
the appellants and two other persons for 
a sum of Rs. 1,303-10-9 on the 2nd 
May 1922. The decretal amount, to¬ 
gether with interest, less certain amounts 
paid by the judgment-debtors, oamo up 
to Rs. 843-5-9. The decree was put 
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into execution in execution case No. 158 
of 1922 and the lands and homestead of 
the jndgmeat-debtora were all attached. 

On the 12bh April 1923 the respondent 
obtained an assignment of the decree in 
his favour. On the 16th April 1923 
execution case No. 158 of 1922 was struck 
off. On the 12th June 1923 the respon¬ 
dent applied for execution of the decree. 
Execution Case No. 97 of 1923 was started 
and 8 pakhis of land belonging to the 
appellants were put up to sale and 
chased by the respondent for Es. 500. 
On the 15bh September 1924 the respon¬ 
dent again applied for execution for the 
balance of the amount duo, i. e. Rs. 3 43-5-9. 
On this execution case No. 145 of 
1924 was started. The appellants put 
in an objection which was given effect to 
by the Court of first instance but was 
overruled by the District Judge* Hence 
this appeal. 

Mukerji, J.—(After stating facts, the 
judgment proceeded.) The objection that 
was taken bo the execution of the decree 
was as follows: When the lands and 
homestead of the judgment-debtors had 
been under attachment in execution case 
No. 158 of 1922, at the instance of the 
decree-holder Khali Mahmud, as stated 
above, there was a settlement in which 
three parties book part, viz. the judg¬ 
ment-debtor, the decree-holder Khali 
Mahmud and the respondent. The posi¬ 
tion at that time was that there were 
several creditors who had to be paid 
off. Some of them, rather all with the 
exception of only five one of those five 
being Khali Mahmud—were paid off by 
sale of some of the properties belonging 
to the appellant, the sale being made 
by the appellants’ mother acting as guar¬ 
dian on their behalf and on the strength 
of a permission obtained from the Judge. 
Khali Mahmud, in execution of his decree, 
had now attached some lands as well as 
the homestead of the appellants. Bind¬ 
ing the helpless plight of the appellants 
he took pity on them and agreed to receive 
Es. 325 in full satisfaction of his decree. 
Eor this amount he was prepared bo 
assign his decree over to the respondent, 
who agreed to pay off also four other 
creditors of the appellants; and for ail 
this the respondent agreed to have from 
the appellants only 8 pakhis of land. 
By adopting this course it was expected 
that the homestead of the appellants 
would be saved to them. The appel- 
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lants’ case is that the respondent paid 
Rg. 325 to Khali Mahmud and obtained 
an assignment of the decree, but since 
then paid none of the other creditors. 
As an apprehension was entertained as to 
whether the District Judge would grant 
permission for the sale of the minors 
properties a second time, it was arranged 
that the respondent would execute the 
decree against the 8 pakhis of land. 
This was done and the respondent pur¬ 
chased the same himself. Thereafter, in 
breach of the agreement, the respondent 
again pub the decree to execution, and 
this time for the balance, that is to say, 
for Rs. 344-5-9'; which represents the 
difference between the decretal dues 
with interest less the sale-price, Rs. 500, 
for which he had purchased the 8 pakhis 
of land, and against the homestead of the 
appellants. This substantially is the 
appellants’ case and both the Courts 
below have found that it has been estab¬ 
lished upon the evidence. The only point 
on which there may be a doubt is as 
regards the stipulation bo pay off the other 
four creditors. 

The District Judge has held that the 
objection cannot be given effect bo as the 
arrangement amo^unbed to an adjustment 
which was nob certified in accordance 
with O. 21, R. 2 and consequently cannot 
be recognized by an executing Court. 

Two grounds have been urged on behalf 
of the appellants in this appeal: the 
first is bo the efl'ecb that the Court was 
nob the Court which was executing the 
decree and therefore the objection was 
capable of being recognized by it : and the 
second, that the arrangmenb required no 
certification under O. 21, R. 2, Civil P. C. 

To take the first contention first. The 
decree was passed by the same Court in 
which it was being execuWed. The 
appellants’ argument is that, as the 
application for execution was made not 
by the orginal decree-holder bub by the 
assignee, bis application must be regar¬ 
ded as one made under O. 21, R. 16, Civil 
P. C., and as such as application lies only 
in the Court which passed the decree. 
It should be held that the Court was 
dealing with it in the latter capacity, 
and consequently, under the first pro¬ 
viso to that rule, the decree cannot be 
executed until the judgment-debtor's 
objection, if any, to its execution 
has been beard. It is an ingenious 
argument, but 1 am afraid it is with* 
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out any substance. The rule evidently 
contemplates the occasion when, for 
the first time, the assignee comes 
before the Court to apply for execution. 
The respondent did this when he ap* 
plied on the 12th June 1923 and exeou" 
tion case No. 97 of 1923 was started. 
The object of issuing notices under that 
(rule to the transferrer and the judgment- 
debtor is to determine once for all, and 
in the presence of ail parties concerned, 
the validity of the assignment. It can¬ 
not be said that each time the assignee 
comes to get the decree executed he 
should come in under this rule. The ap¬ 
plication filed on the 15th September 
1924 is a simple tabular statement for 
the execution of the decree. It neither 
is, nor can be regarded as an, application 
under O. 21 , B. 16, Civil' P. 0. 
The case of Tameshar Prasad v. Thakur 
Prasad ( 1 ) and Raghunath Gohind v. 
Gangaram Tesu (2), upon which reliance 
has been placad on behalf of the appel¬ 
lants, do not assist them. This conten¬ 
tion, therefore, has no substance. 

As regards the second contention it 
rests upon two grounds. The first ground 
is that 0 . 21 , R. 2 is restricted by its terms 
to original decree-holders and does not 
extend to an assignee of a decree, who 
steps into their shoes, as it were, under 
the assignment. Per this contention 
reference has been made to the amend¬ 
ment that was made by the Code of 1908 
to the definition of “ decree-holder " as 
pven in the Code of 1882. The altera¬ 
tion 13 noteworthy, but it is not neces¬ 
sary to enquire into the object of the 

change, for the proposition, in the broad 

form in which it has been put before us, 
cannot be supported. Once the assignee 
comes in under O. 21, R. 16, 

the decree may be executed in the same 

same conditions, as 
holder made by the decree- 

This provision means that the rules 
relating to execution would apply in all 
011 integrity to the case of an assignee, 
n a simple case, where there has been 
an adjustment or satisfaction, as between 
the judgment-debtor and an assignee 
who has attained the status of a deoree- 
holderby an order made under O. 21, 

B. 16, Oivil P. G., O. 21, E. 2 would be 
Clearly applicable. The other ground 
OD__v ^ich t he contention rests is not 
Jj) U9057 j 5^5 All. 443=(1903) aT W. N. 99. 

12; a. 1 , R, 1923 Bom, 401=47 Bom. 643. 


quite so plain and must be carefully 
considered. It is obvious that the 
agreement that is pleaded as a bar to the 
execution was reached at a time whan 
the decree had not yet been assigned to 
the respondent and long before he ap¬ 
plied under 0. 21, R. 16. The question 
IS whether this agreement requires certi¬ 
fication under O. 21, R. 2. On behalf of 
the respondent has been urged that 
it was a tripartite agreement, to which 
admittedly the original decree-holder 
was a party, and, therefore, it does come 
under that rule. The real nature of the 
arrangement, to my mind, was this : the 
original decree-holder was satisfied with 
Rs. 325 and for that consideration he 
assigned the entire decree together with 
all his rights thereunder to the respon¬ 
dent. The agreement between the judg¬ 
ment-debtors and the respondent was 
that the latter would pay Es. 325, and 
perhaps also some other amounts due to 
the other creditors, and for all this he 
would get 8 pakhis of land and nothing 
more, and that, although he was getting 
an assignment of the decree, he would 
not be able to execute it except for the 
purpose of obtaining the 8 pakhis of land. 
This agreement took place at a time 
when the respondent was not before the 
Court at all, and so no application by 
him nor any by the judgment-debtors 
for its certification would have been 
entertained by the Court until the reS" 
pondent had taken the steps necessary 
under O. 21, R. 16, Civil P. C. This 
view, to my mind, seems reasonable and 
has some authority in its support. 

In the case of Rama Ayyan v. Srecni" 
vasa Pattar (3), the facts were these : A 

judgment-debtor- alleged that he had 

transferred certain immovable property 
to another person in consideration of his 
paying the judgment-debt to the original 
decree-holder. That person accordingly 
discharged the debt and subsequently got 
the decree transferred to himself and 
thus becoming the assignee, instead of 
entering satisfaction thereof fraudulently 
applied for its execution. It was held 
by Subramaniya Ayyar, J., that this ad¬ 
justment could be pleaded notwithstand¬ 
ing S. 258, Civil P. C, It is true that there 
are several points of distinction between 
that case and the one we are dealing 
with; 0 . g., there it was a question 
whether the decree baying been satisfied 
~T3; L1896J 19 Mad. 230. " 
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the assignee acquired any interest by the 
assignment; and also, the objection was 
taken before the Court which had passed 
the decree and at a stage when the 
transferee had applied to that Court for 
execution, and therefore the objection 
was such as would have come within 
O. 21, R. 16 of the present Code and 
would have been enterbainable there¬ 
under, and so on. But these points of 
difference do not really matter, for it is 
the view of S. 258 of the Code of 1882 
that was taken by the learned Judge that 
is really material for our present purposes. 
That section was much in the same words 
as 0. 21, R. 2 of the Code of 1908, and the 
slight variation in Cl. 5, if at all, only 
makes the rule more stringent. Refer¬ 
ring the three paragraphs of the section 
the learned Judge observed thus : 

Manifestly therefore the enquiry under the 
said second paragraph can take place only bet- 
\veen parties standing in the relation of judg- 
ment'debtor and judgment-creditor. If the 
(oimer has*entered into a contract, not with the 
latter, but with a third party with reference to 
the satisfaction or adjustment of a decree, the 
judgment-creditor cannot make any application 
against such third party under S. 258, and con¬ 
sequently the latter cannot on principle be 
permitted to take advantage of the prohibition 
imposed by the concluding paragraph of that 
section as a penalty for the judgement-debtor’s 
omission to apply to the Court under the previ¬ 
ous paragraph or for his failure to prove his case 
if he did apply. The circumstances that the 
third party, subsequently to the contract, be¬ 
comes the transferee of the decree which he con¬ 
tracted to satisfy, can have no retrospective 
eflect, so as to deprive the judgment-debtor of 
his right to establish that the transferee is, by 
the anterior contract, precluded from realizing 
the j'&dgment-debt. 

These observations, in my opinion, ap¬ 
ply equally well to the present case. It 
has been urged that in this case the ad¬ 
justment of the decree with the original 
decree-holder and the agreement with 
the respondent and the assignment were 
all at one and the same time, and all the 
three parties were parties to the whole 
arrangement and that the whole arrange¬ 
ment was effected at one and the same 
time. I am, however, of opinion that 
. the agreement between the judgment- 
debtors and the respondent must have 
been reached before the assignment ; 
however short the interval may have 
been is not material ; and in the agree¬ 
ment that the defendant would get noth¬ 
ing more than 8 pakhis of land, the 
original decree-holder was not interested 
though it was to his knowledge. 


Subramaniya Ayyar, J., bimself had 
occasion to refer to this case in Peria^ 
iambi Udayan v. Vellava Goundan (4), 
and there he and Benson, J., said : 

lu the case of Rama Ayyan v, Sreenivasa 
Pattar (3) the person relying on the adjustment 
was not entitled to make any application . . . • 
as against the person who denied the payment 
inasmuch as the latter was not then an assignee. 

In the case of Ponnusami Na.dar v. 
Letchmanan Ckettiar (5), Abdur Rahim, 
J., was unable to accept -the dictum as a 
correct exposition of S. 258 of the Code, 
and sought to support the decision of 
the case on the ground of fraud commit¬ 
ted by tbe assignee and also on the 
ground that when a question arises as to 
whether the assignee is a benamidar of 
the original decree-holder, the question 
of adjustment or satisfaction of the 
decree does not really arise. In the 
Same case Sundara Ayyar, J., referred to 

the dictum with approval and observed : 

It may perhaps be contended that the anterior 
contract is no reason for depriving the assignee 
of rights under the transfer that he is entitled 
to all the rights of his transferrer and therefore 
has the right to execute the decree which has 
not not been satisfied on the record of the Court. 
But to suoh an argument it may well be replied 
that, after entering into the contract he should 
not be allowed to set up any right in opposition 
to that contract by virtue of au assignment, 

Iq a later decision of the same Court, 
Arumugam Pillai v. Krishnasami Naidu 
(6), in which, however, the dictum was 
hardly of any relevancy, Oldfield, J., 
passed it over as being the decision of a 
single Judge. 

1 am of opinion that the dictum does 
apply to this case and the observations 
of Sundara Ayyar, J., in Ponnusami 
Nadar v. Letchmanan Chettiar (5) do 
also apply to it. 

' In my opinion tbe agreement upon 
which the judgment-debtors relied as a 
bar to tbe execution of tbe decree was fit 
to be entertained by the executing Court 
O. 21, R. 2, notwithstanding. 

Tbe appeal accordingly should be 
allowed, the order by the District Judge 
set aside and that of the Subordinate 
Judge restored with boosts in this Court 
and the lower appellate Court. Hearing 
fee of this appeal is assessed at two good 
mohurs. 

Graham, J. —I agree. 

D-D. Appeal allowed. 

4) 1.1897] 21 Mad. 409=8 M. h. J. 51. 

6 ) [1911] 35 Mad. 659=22 M. L. J. 170=12 
I, C. 657=(1911) 2 M. W. N. 668. 

(6) [1920] 43 Mad. 726=39 M. L. J. 223=50 
I. 0. 976=12 M. L. W, 41. 
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Satyaranjan Bakshi and another —Ac¬ 
cused—Appellants. 

V. 

KinirEinpero )—Opposite Party. 

Criminal Admitted Appeal Ko. 97 of 
1927, Decided on 5th July 1927, from the 
judgment of the Ch. Presy. Mag., Cal¬ 
cutta, D/- 9th February 1927. 

(a) Penal Code, 5. 124A —Indian Law is 
more compressed—Intentional attempt to rouse, 
against Government, feeling oj disaffection must 
exist—Meaning of language used, as understood 
by the readers, is the meaning of the writer^ 
U’ortis ^lsed should he construed liberally. 

The law as codified in India in S, 124A 
represents in substance the English Law of 
sedition, although it is much more compressed 
and more distinctly expressed. [P 699 0 2] 

In a charge under S. 124A, the prosecution 
must prove to the hilt that the intention of the 
writer or the speaker, whoever he may be, is to 
bring or attempt to bring into hatred or contempt 
or excite or attempt to excite disaffection to¬ 
wards the Government established by law in 
British India. The essence of the crime of 
sedition, therefore, consists in the intention with 
which the language is used. What is rendered 
punishable by S. 124A is the intentional attempt, 
successful or otherwise, to rouse as against 
Government the feelings enumerated iu the 
section, and a mere tendency in an article to 
promote such feelings is not sufficient to justify 
a conviction. [P 699 C 2, P 700 0 1] 

The intention of a writer or a speaker, how¬ 
ever, has to be gathered from the language 
used in the particular article or speech which 
is the subject-matter of the charge. When a 
man is charged in respect of anything that he 
has written, the meaning of what he wrote 
must be taken to be his meaning and that 
meaning is what his language would be under¬ 
stood to mean by the people to whom it is 
addressed. [p 700 C 1] 

The ppression iu the section “calculated to 
bring into hatred or contempt excita or 
attempt to excite disaffection” must, as a rule 
of constructiou, be very narrowly construed 
so as to interfere as little as possible with the 
liberty of the subject and the freedom of speech. 
If a party publishes any matter in a newspaper 
and it contains no more than a calm, dispas¬ 
sionate and quiet discussion showing possibly 
a little feeling in the man’s mind, that will not 
be sedition ; but if the article goes beyond and 
attributes improper and dishonest or corrupt 
motive and thereby is calculated to excite tumult 
then it is sedition. [P 700 C 1,2] 

While a very large amount of latitude is and 
must be allowed to writers in the public press, 
the interests of the State must at the same time, 
bs not lost sight of and writers cannot under 
the guise of criticism of public affairs, be allowed 
to indulge in attributing base, improper or dis¬ 
honest motives to those who carry on the work 
of the Government of the country, [P 701 C 1] 


if: (6) Penal Code, S, 12iA — Sentence—Object 
is not to take vindictive action. 

The object of the Crown, in instituting pro¬ 
ceedings of this nature, is not to take vindictive 
action. [P 701 0 2] 

N. K. Basu, Suresh Chandra Taluqdary 
Ramendra Chandra Roy and Radhika 
Ranjan Guha —for Appellants. 

B. L. Miiter —for the Crown. 

C. C. Ghose, J. —This is an appeal by 
two persons named Satyaranjan Baksbi 
and Pulin Behary Dbar, who have been 
convicted by the learned Chief Presi¬ 
dency Magistrate of Calcutta under 
S. 124A, I.P.C., and sentenced as follows 
namely, the appellant 1 to suffer 
rigorous imprisonment for a period of 
three months and to pay a fine of Rs- 30C1 
and, in default, to undergo one month's 
rigorous imprisonment and appeF 
lant 2 to pay a fine of Rs. 250 and, in 
default, to suffer rigorous imprisonment 
for two months. Appellant 1 is 
the editor and appellant 2 is the 
printer of a newspaper published in 
Calcutta called the “Forward." They 
were charged under S. 124A, I. P. 0., for 
having brought or having attempted to 
bring into hatred or contempt and for 
having excited or having attempted to 
excite disaffection towards the Govern¬ 
ment established by law in British Indi& 
by editing, printing and publishing res¬ 
pectively an article entitled “Anarchy" 
in Pabna" in the issue of the Forward 
newspaper dated the 7th July 1926. 

The article in question will have to 
be dealt with in detail later on. But it 
may be observed at this stage that, ao- 
cording to the learned Chief Presidency 
Magistrate, the first paragraph of the 
article contains a sneer at Government 
and at the services through which it 
work?* The second paragraph is des¬ 
cribed by the learned Magistrate as an 
attack on the policy of the then Acting 
Governor of Bengal and, in his opinion, 
it contains a sneer at the impartiality 
of the bureaucracy ; and the third para¬ 
graph, which is the final paragraph, is to 
the effect, according to the learned 
Magistrate, that the Governor or the 
Acting Governor takes his cue from the 
Government in 'Whifeball, where the 
Hindu-Moslem strife is a trump card in 
the hands of the British Imperialists and 
that the bureaucracy here know what 
policy they are expected by the Parlia¬ 
ment to follow. The offending article^ 
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as stated above, was published on the effectuated. In the tliird paragraph, 
7th July 1926, at a time when a serious according to Mr. Advocate-General, the 
outbreak of lawlessness bad taken place argument of the writer is that there is 
in the district of Pabna. nothing strange whatsoever in the action 

It is argued, on behalf of the appel- or inaction of the local Government seeing 
lants, first, that the article read as a that the policy of Parliament and the 
whole and given a fair meaning, is not British Foreign Office is to set the two 
seditious within the mischief of S. 124A, communities, Hindu and Moslem, by the 
I. P. 0. ; secondly, that if it is alleged ears, and thereby indefinitely postpone 
that there is in the article an imputation the realization of Self-Government or 
of motive, the motive, such as is to bo Swaraj which, if it once come to exis- 
discerned in it is a motive attributed to tence, would make the Civil Service and 
Parliament and the British Foreign Office the Executive completely responsible to 
and that, if that is so, it is nob an an elected legislature, 
offence under S. 124A, I. P. C., read with Mr. Advocate-General contends that 
S. 17 thereof ; thirdly, that the learned the meaning of the article is to be col- 
Magistrate was clearly in error in ad* lected from the whole article itself and 
mitting in evidence articles published in that, if one reads the article as a whole,, 
the‘'Forward” newspaper on dates sub- on© cannot but come to the irresistible 
sequent to the 7th July 1926, and, lastly, conclusion that the writer was leading up 
that the sentences imposed on the appel- to this, namely, that there was behind 
. lants are out of all proportion, if they the action or inaction of the Government 
should be found guilty of having com- a deeply laid motive which was a 
mibted an offence punishable under dishonourable one and inconsistent with 
S, 124A, I. P. C. the elementary duties of a Govern- 

We have had the advantage of hearing ment and be argues that if, as a matter 
Mr. Basu at great length on behalf of of fact, an improper motive has been 
the appellants and Mr. Advocate-General attributed to Government for its action 
on behalf of the Grown. Mr. Advocate- or inaction in the matter of the distur- 
General has contended that the article bances in Pabna, the article does come 
in question is nothing more nor less than within the mischief of S. 124A, I, P. C., 
as follows : in the opening paragraph and, therefore, is not protected by any of 
attention is called to the situation in the exceptions and, in_ particular, by 
Pabna, whore, as is stated above, there Excep. (2j to the said section, 
had been a very serious outbreak of law- Now, so far as S. 124A, I. P. 0. is 
lossness, and it is sarcastically remarked concerned, its interpretation is now 
that although the Government has an settled and has been so settled for 
efficient police and an efficient Civil some time past according^ to a long 
Service, nothing had been done to check suries of judicial decisions in India. As 
the lawlessness which was prevalent at is well known, the section itself, al- 
the time in Pabna, and that the Govern- though drafted by the first Indian Law 
ment had been singularly inactive in its Oommissioners, did not find place in Lord 
primary duty of maintaining law and Macaulays original draft of the Indian 
order. In the second paragraph, accord- Penal Code^ but was added to the Code 
ing bo Mr. Advocate'Generai, the writer itself in 1670 at the instance of the late 
argues that the situation in Pabna is Sir James Fitzjames Stephens. The law, 
inexplicable having regard to the fact as codified in India, represents in sub- 
that a tried and accomplished adminis* stance the English law of sedition, 
trabor in the person of Sir Hugh Stephen- although, as has been stated in one of the 
son—the Acting Governor of Bengal,— judgments to which our attention was 
is at the head of affairs, unless it be called, “ much more compressed and 
that Sir Hugh Stephenson is following more distinctly expressed.” 
what is described as the Favourite wife Now, in a charge under S. 124A, I, P. 
policy,” and that ho has an object behind C., the prosecution must prove to the hilt 
the inaction of his government, namely, that the intention of the writer or the 
to encourage communal tension so that speaker, whoever be may be, is to bring 
a scheme described as Sir Abdur Bahim’s or attempt to bring into hatred or con- 
scheme of forming a Moslem-block in the tempt or attempt to excite disaffection 
Bengal Legislative Council may be towards the Government established by 
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law in British India. The essence of 
the crime of sedition, therefore, consists 
in the intention with which the language 
is used and the Magistrate has correctly 
stated that what is rendered punishable 
by S. 121 A, I, P. G., is the intentional 
attempt, successful or otherwise, to rouse 
as against Government the feelings enu¬ 
merated in the section, and that a mere 
tendency in an article to promote such 
feelings is not sufificient to justify a con¬ 
viction : in other words, as indicated 
above, the prosecution must bring homo 
to the accused that his intention was as 
is described in the section itself. The 
intention of a writer or a speaker, how¬ 
ever, has to be gathered from the langu¬ 
age used in the particular article or 
speech which is the subject-matter of the 
• charge. When a man is charged in 
respect of anything that ho has written, 
the meaning of what he wrote must be 
taken, as Sir Lawrence Jenkins said in a 
case decided in Bombay, to bo his mean¬ 
ing, and that meaning is what his langu¬ 
age would be Understood to mean by the 
people to whom it is addressed. The arti¬ 
cle in the present case is in the English 
language, and obviously it is addressed 
to people who have a fair and working 
acquaintance with the English language. 

But, while the intention is to b© judged 
from the language itself, the offending 
article must be read as a whole in a fair, 
free and liberal spirit. It has been said 
that one should not pause upon an objec- 
tmnable sentence here, or a strong word 
jthere, bufc that; the articio as a whole 
should be dealt with in a spirit of free¬ 
dom and should not be viewed with an 
©ye of narrow and fastidious criticizm 
but, as has been said in another case, 
should be viewed in a free, bold, manly 
and generous spirit towards the accused. 
As we read the cases to which our atten¬ 
tion was drawn during the course of the 
argument, the expression in the section 
calculated to bring into hatred or con¬ 
tempt or excite or attempt to excite 
disaffection ” must, as a rule of construc¬ 
tion, be very narrowly construed so as to 
interfere as little as possible with the 
liberty of the subject and the freedom of 
speech. In one of the cases to which 
Mr. Basu drew our attention, it is said 
that every man has a right to give every 
public matter a candid, full and free 
discussion ; but, although people have a 
nght to discuss grievances, they must 


nob do so in a way calculated to excite 
tumult ; in other words, if a party 
publishes any matter in a newspaper, 
and it contains no more than a calm, 
dispassionate and quiet discussion show* 
ing possibly a little feeling in the man’s 
mind, that will not be sedition ; bub if 
the article goes beyond and attributes 
improper and dishonest or corrupt 
motive, and thereby is calculated to 
excite tumult, then it is sedition. 

Bearing these principles in mind, we 
have anxiously, and with such care as we 
are capable of, considered the article in 
question. The first paragraph taken by 
itself does not, in our opinion, offend 
against S. 124A, I. P. 0. The writer 
was obviously entitled to draw attention 
to the state of things in Pabna and to 
comment, if -the facts were true, on the 
inaction of the Government severely and 
even sarcastically. But the paragraph 
in question cannot be isolated from the 
rest of the article nor can the two other 
succeeding paragraphs be isolated and 
dissected for discussion apart from what 
is contained in para. 1 of the article. 
Mr. Basu argues that what the writer 
has said, stripped of verbiage, is this : 
namely that the administrators in India 
are fond of following the policy of 
“ Divide and Buie ” compendiously des¬ 
cribed as the " Favourite Wife Policy/’ 
and that, for the purpose of securing a 
majority in favour of Government in the 
Legislative Council of the province, the 
Government has chosen to be inactive, 
notwithstanding the fact that the dis¬ 
turbances in Pabna, to which reference 
had been made in an earlier part of the 
article, had taken place and that there was 
nothing to wonder at the attitude of the 
Acting Governor because the established 
policy of the Parliament and the British 
Foreign Office was to promote discord 
between the Hindu and Moslem com¬ 
munities. 

Mr. Basu’s point is that, if a motive 
has at all been ascribed to the Local 
Government, it is a motive which is 
commonly attributed by one political 
party to its opponent and that the 
attribution of a motive of this description 
does nob bring the writer within the 
mischief of S. 124A, I. P. 0. As wo have 
said we have very fully considered this 
matter not only becanse of its wide and 
intrinsic importance to the question of 
freedom of discussion but also on account 
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of its importance so far as the appellants 
are concerned and we have come to the 
conclusion that the Article in question, 
taken as a whole, does offend against the 
provisions of S. 124A I. P- G. The very 
oases to which Mr. Basu drew our atten¬ 
tion show unmistakeably that while a 
very large amount of latitude is and 
must be allowed to writers in the public 
press, the interests of the State must at 
the same time be not lost sight of and 
that writers cannot under the guise of 
oriticizm of public affairs be allowed to 
indulge in attributing base, improper or 
dishonest motives bo those who carry on 
the work of the government of the 
country. If the writer had merely said 
that administrators follow the policy of 
“Divide and Rule” in India that perhaps 
by itself, could not come within S. 124A, 
but in this case, there can be no doubt 
whatsoever—and we say this after re¬ 
peated perusals of the article—that a 
distinctly improper motive has been as- 
tributed to Government when the writer 
said that the whole business namely the 
inaction of the Government was one of 
political manouvacring caclulated bo 
secure an advantage to Government in the 
Bengal Legislative Council. 

Wo shall nob fail bo take note of the 
act, as the concluding portion of our 
judgment will show, that the article was 
written at a time of great public excite¬ 
ment and that the writer was penning 
his article in an exasperated mood. Bub 
these considerations will go towards the 
mitigation of sentence and they do not 
and cannot be held to constitute an 
excuse for the article in question. 
Therefore, on Mr. Basu’s first point, we 
are of opinion that the article does come 
within the mischief of S. 124A, I» P. C. 

As regards Mr. Basu’s second point, 
namely that, if a motive has been at¬ 
tributed at all, it has been so attributed 
against the British Parliament and the 
British Foreign Office and not against 
the Government in this country, the 
third paragraph of the article taken 
with the two previous paragraphs con- 
Bbitutes a sufficient refutation of it. It 
is an argument which has no foundation 
of any substance wbatsover to sustain it. 
The answer to the second point really 
disposes of Mr. Basu'a third point. 

As regards the fourth point : Mr. Ad¬ 
vocate-General at the very outset inti¬ 
mated to us that be did not propose to 


rely on any other article which was 
subsequently published in the “Porward’'^ 
newspaper. We need nob, therefore, 
bake any notice of the fact that articles 
subsequent to the 7th July 1920 pub¬ 
lished in the “Forward” newspaper have- 
been allowed to be admitted in evidence. 
They should nob have been admitted in 
evidence. 

Lastly, there is the question of sen-, 
fcence. The object of the Grown in in¬ 
stituting proceedings of this nature is 
not to take vindictive action. The cases 
in England show that sedition is and has 
always been considered as a very serious 
offence. But while it is a serious offence 
many factors have got bo bo taken into 
consideration in awarding punishment 
and, on a full consideration of everything 
that has been argued before us and hav¬ 
ing perused the entire record, we are of 
opinion that the ends of justice will be 
sufficiently met if we reduce the 
sentence of imprisonment imposed on 
appellant 1, Satyaranjan Bakshi from 
the period of three month’s rigorous 
imprisonment to a period of a fortnight’s 
simple imprisonment and alter the fine 
to one of five hundred rupees and,in 
default, to suffer simple imprisonment 
for a period of two months. As regards 
appellant 2, Pulin Behary Dhar the 
fine will be reduced from two liundred 
and fifty rupees to a sum of one hundred 
rupees and, in default one month’s 
simple imprisonment. With this modifi¬ 
cation, the appeal will be dismissed. 

Appellant, Satyaranjan Bakshi, must 
surrender to his bail and serve out the. 
sentence now imposed on him. 

D.D. Sentence reduced. 
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OtJMiNG AND Graham, JJ. 

Balchal Dolui and another —Accused— 
Petitioners. 

V. 

Makham Lai Ghose —Complainant— 
Opposite Party. 

Criminal Revision No. 1260 of 1926, 
Decided on 8bb April 1927, from an 
order of the Dy. Mag., Alipore, D,'- 6th 
August 1926. 
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sf? Crlmhial P. C,, S, 145 —Order under, 
passed in favour of one party—Other party can 
show in a subsequent proceeding that he was ac¬ 
tually in possession after the order {Graham, J., 
doxibting ). 

Ths order under S. 145 only a piece of evi¬ 
dence to bo taken into consideration in deter¬ 
mining who is in possession. It would go no 
doubt to show thit the pvcoy in whose favour 
the order is made was in possession on the date 
when it was made. But it is open to the other 
pivty to-show in a subsequent proceeding that 
iu spite of the order, they were actually in pos¬ 
session or regained possession after the order. 

[P 702 C 2] 

Bi)iode Gh. Milter, Bir Bhitsan Dutt 
and Dicrga Das Ray —for Petifeioners. 

Satiadra Nath Mukerji — for tha 
CroTvn. 

Basanta Kumar Muhherfi and Prem 
Ranjan Ray Choiidhury —for Opposifea 
Party. 

Cuming, J. —The faets of the case on 
which this rule has baeo granted are 
these . the petitioners were convicted 
under Ss. 143 and 379, I. P. G*. and 
sentenced to a fine of Rs. 100 in default 
to three months’ rigorous imprisonment 
under S. 379. No separate sentence was 
passed under S. 143, I. P. G. 

The case against them was that, on 
1st November 1925, they cut and took 
away the complainant's paddy. The 
defence was that the petitioners grew 
the paddy and so cut it. 

The Magistrate found that thecomplai" 
nanb was in possession and grew the 
paddy. Hence he convicted the petitioner 
as stated above. On appeal the learned 
Additional Sessions Judge held that 
there had been certain proceedings under 
S. 145, Criminal P. 0., and the result of 
those proceedings was that, on the 28th 
of January 1925, the complainant was 
declared to be in possession, and further, 
that he would remain in po^ession till 
evicted in due course of law. Hence the 
learned Judge argued that it was idle 
for the appellants to produce evidence 
that they were in actual possession ; for, 
even if it be so, they cannot be anything 
bub trespassers. Hence he held that 
the conviction was right. 

If I understand the learned Judge 
rightly, what he held is that it is useless 
to go into the question whether the ac¬ 
cused were or were not in possession on 
the day of the occurrence, because, as 
trespassers, they had no right to be there 
and therefore they could be found guilty 
of stealing their own paddy even if they 


had grown it. The learned Judge has 
approached the case from an entirely 
wrong standpoint. We are not in the 
present case concerned with the title of 
either party to the land. What we are 
concerned with is who were in posses¬ 
sion on the day of the occurrence with 
or without title and who grew the crops 
in question. The order under S. 145 is 
only a piece of evidence to be taken into 
consideration in determining who is in 
possession. It would go no doubt to show 
that the complainant was'in possession 
on the 23th January 1925, the date when 
it was made. But it is open to the ac¬ 
cused to show that, in spite of the orders 
they were actually in possession or 
regained possession after the order and 
that they grew the crops and were in 
possession on the day of the occurrence.' 

The order of the learned Additional 
Sessions Judge must be set aside and 
the appeal re-beard in the light of these 
observations. 

Graham, J.—I have further consi¬ 
dered this case, and, speaking for myself, 
I must confess that I feel considerable 
doubt as to the effect of the order under 
S. 145, OriminalP. 0., and as to whether, 
in all the circumstances the possession 
claimed by the accused in this case can 
be said to have been lawful possession 
or possession which the Court could in 
any way recognize as a defence to the 
charges. As the order which my learned 
brother proposes to make, however, is to 
send the case back for re-hearing the 
appsal, and as it appears from the judg¬ 
ment of the trial Court that there is 
evidence as to possession apart from the 
order under S. 145, Criminal P. 0., I do 
not feel disposed to deliver a dissenting 
judgment and I concur in the order 
which has been made. 

D.D. Gase sent bach 
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0.0. Ghose and Oammiade, JJ. 

Ramesh Pada Mandal —Accused—* 

Petitioner. 

V. 

Kadambini Dasi —Complainant—Op* 
posite Party. 

Oriminal Revision No. 520 of 1927, 
Decided on 7th June 1927. 
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Criminal P. C., S. m—Case heard without 
notice to accused—Order passed thereon was 
vacated and case was retried after issue oj 

notice. 

Au order under S. 439. setting aside an order 
of the lower Court under S. 562 (lA) Crimiual 
P, 0 and coavioting the accused under Feiial 
—Code, S. 324 was passed uuder the impr^siou 
that accused was served with a notice of near- 
ine It subsequently turned out that no such 
notioo was issued. The High Court thareupou 
issued a notice and reliaard the case. l.lr JOl, 

S.C. Bose and Santosh Kumar Pal 

for Petitioner. . , « ii. 

Narendra Kumar Basu and Promotko 

Nath Mitter—tQV Opposite Party. 

Judgment.—In this case the learned 
A.dditional District Magistrate of Midna- 
pora made a reference to this Court, on 
the 11th March 1927. recommending that 
a certain order passed by Babu Sukesh 
Chandra Deb Koy, Deputy Magistrate of 
Midnapore. convicting the accused under 
S 323 , I. P. 0., and letting him off with 
a warning under S. 562 (lA). Criminal 
P. 0., might be set aside and the accused 
convicted either under Ss. 323 or S. 324, 
I. P. 0., and given a suitable sentence. 
The order of the Magistrate is dated the 
28th July 1926. 


This Beference came on before us for 

hearing on the 5th ^lay 1927. The 
case appeared on the daily printed de 
fended list and the record in this Court 
was marked with the word defended. 
Mr. Narendra Kumar Basu. Advocate, 
appeared for the complainant, but. at the 
time of the hearing of the Reference, 
there was no appearance by any learned 
counsel, or advocate or vakil on behalf 
of the accused. Having regard to the 
fact that the record of the Reference 
before us showed, on the face of it, that 
it was “defended," we assumed that notice 
of the reference had been served on the 

accused, and after hearing Mr. Basu for 
the complainant we accepted the Refer¬ 
ence and altered the conviction from one 
under S. 323, I. P. G., to one under 
S. 324, I. P. 0., and sentenced the accused 
to suffer rigorous imprisonment for a 
period of one year. This order, as stated 
above, was made by us on the 5fch May 
1927. Subsequently, i on the 23rd 
May 1927, Mr. S. 0. Bose, Advocate, ap¬ 
peared before us on behalf of the accused 
and drew onr attention to the fact that 
our order of the 5th May 1927 had been 
made without hearing the accused and 
without the accused having been given 


any notice of the hearing of the Refer¬ 
ence before this Court. 

Wa tliereupon made enquiries, and 
we discovered, on examination of tho 
record, that, although the accused aj) 
peared before the Additional District 
Magistrate on the 21st September 1926, 
when orders ware reserved by the Ad¬ 
ditional District Magistrate, it did not 
appear that the accused appeared before 
the Additional District Magistrate on 
any subsequent date, or on the 23rd 
December 1926, when the Additional 
District Magistrate of Midnapore finally 
made up his mind to refer the matter to 
this Court ; or that the accused had any 
knowledge of the fact of the Reference 
to this Court having been made by the 
said Additional District Magistrate. 

So far as the proc3edings in this Court 
are concerned it did not appear, as it 
should have appeared, on the record in 
this Court, that no notice of this Refer¬ 
ence had been served upon the accused. 
As stated above our attention was never 
called to that fact. Under these circum¬ 
stances we came to the conclusion that 
ib was our obvious duty to issue a Rule 
at once on the application of the 
accused calling upon the complainant 
to show cause why tho reference 
should nob be re-heard in the pre¬ 
sence of both parties, i. e., the com¬ 
plainant and the accused. A rule was 
accordingly issued. Ib was heard in part 
yesterday, and the hearing bas been con¬ 
cluded today. 

The first point taken by Mr. Narendra 
Kumar Basu on behalf of the complain¬ 
ant is that having regard to our order of 
tho obh May 1927 we have no jurisdic¬ 
tion whatsoever to ra-hear the matter. 
He has called our attention to various 
cases beginning with Queeu v. Godai Ba- 
out (1) and ending with the case of Pigot 
V. AU Mahammad Mondal (2). We have 
examined the cases, and, except the case 
of Kifig-Emperor v. Eamesh Chandra 
Gupta (3) and the case of Achamhit Mon¬ 
dal V. Mohatah Singh (4), we do not 
think that the other cases have any real 
bearing having regard to the facts of this 
particular case. Bub ba that as it may, 


( 1 ) [ 1866 ] 5 W. R, Cr. 61=15. L. K, Sup. 
Vol. 436. 

(o) A. I. R. 1921 Cal. 30=48 Cal. 522 (3. B.). 
(3 [19173 22 C. W. N. 168=16 I. 0. 157=19 
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(1) [1914] 42 Oal. 365=27 I. C. 212=18 C. 
W. N. 1130. 
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we are coQcerned really, on fche queafeion 
of jarisdic5ion, with the provisions such'' 
as are contained in the Criminal 
P. C., as at present amended. We think 
under the present Code we have ample 
powers in a case of this description and 
having regard to the facts involved to 
vacate our order of the 5th Mav 1927, 
and to re-hear the reference. It will 
serve no useful purpose to go through 
the long catena of cases cited by Mr. 
Narendra Kumar Basu as in none of the 
cases referred to by him were the facts 
similar to the facts in the present case. 

Under S. 439, Criminal P. G., we 
could not make an order of the descrip¬ 
tion which we made on the 5th May 
1927, without giving the accused an 
opportunity of being heard before ns. In 
the circumstances it may well be con¬ 
tended that the order that was made on 
the 5th May 1927, was an order per m 
curium and one which bordered on nul- 
lity. If our attention had been called 
to the fact that no notice had been given 
to the accused, wo would have directed, 
in the ordinary course of things the 
issue of a rule on the accused. Tliat we 
did not do so is because of the circum¬ 
stances to which reference has already 
been made. There can therefore be no 
bar in our opinion in vacating the order 
of the 5th May 1927, and re-hearing the 
reference in the presence of both sides 
We have accordingly re-heard the refer 
enc 0 , and we have had the satisfaction of 
hearing an elaborate and exhaustive 
argument on the merits on behalf of the 
accused from Mr, S. C. Bose. We are 
greatly indebted to him. But in the 
circumstances of this case, there can be 
no doubt whatsoever that the action 
taken by the trying Magistrate under 
S. 562 (lA)., Criminal P. G., was 
clearly irregular. In our opinion this 
is a fit and proper case where this 
Court should exercise its powers of 
superintendence. We do not propose 
having regard to the facts stated in 
the judgment of the trying Magistrate 
and to the facts referred to in the 
letter of reference to go into details. 
It is sufficient to observe that this case 
could not by any stretch of the language 
of S. 562 (lA) be brought within the 
four corners thereof. 

In this view of the matter we vacate 
our order of the 5th May 1927, and after 
re-hearing the reference in the presence 


of both parties we accept the reference ; 
we set aside the order made by the 
trying Magistrate under S. 562 (1A),‘ 
Criminal P. C., and maintain the convic¬ 
tion under S. 324,1. P. C., and sentence 
the accused to suffer rigorous imprison¬ 
ment for the period of one year. 

The accused who is on bail will sur¬ 
render to his bail aud undergo the sen¬ 
tence passed on him. 

D.D. Reference accepted. 
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Mokerji and Graham, JJ. 

Bhuhan Mohan Basak and others--^ 
Plaintiffs—Appellants. 

V. 

Chairman, Dacca Muncipality and 
others —Respondents. 

Appeals Nos. 636 to 639 of 1926, Deci¬ 
ded on 28th March 1927, from the 
appellate decrees of the Addl. J., Dacca, 
D/' 7th December 1925. 

(а) Specific Relief Act, S. ^2—Municipal 
election—A rate-payer, as such, is not entitled to 
challenge. 

A rate-payer a? . such is not entitled to chal¬ 
lenge the validity of a Municipal election. 

[P 706 0 11 

(б) Bengal General Clauses Act, S. 22— Power 
to fix date includes power to postpone the same. 

Under S. 22 the power to fix a date for elec¬ 
tion must be taken to include the power to 
postpone any date so fixed. [F 706 0 2] 

(e) Bengal Municipal Election Rules — Rr, 4 
to 11— Election postponed to allow 15 days time 
under R. 5 — Fresh compliance with Rr. 4 to 11 
Is not necessary. 

Where an election is postponed merely for the 
purpose of allowing the necessary interval of 
15 days, required by R. 5, there would be no 
necessity for fresh compliance with Rr. 4.toll 
of the Election Rules. The register, as already 
prepared and amended, would be a valid register 
for the purpose of the postponed election. 

[P 705 0 2] 

- (d) Bengal Municipal Act-Meeting Rules, 
R. Election postponed and new polling ofii* 
cers appointed in place of old ones — R. 32 does 
not apply. 

Where an election is postponed and conse¬ 
quently Iresh polling officers appointed and a 
new date and place are fixed for polling in 
supersession of the old polling officers and date 
and place of polling, R. 32 does not apply. 

[P 707 0 1] 

[e) Bengal Municipal Act (1884), S. 45—iZtdtfs 
under the Act—Chairman has power to delegate 
his power even under the rules. 

The Chairman has power to delegate ^ 
powers, not only under the Act, but under the 
rules as well, the rules forming an integral part 
of the Act, [P 707 0 2] 
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(/) Bmgtl Municipal Election Rules, Rr. 6. 7 
ani XO —Sight (lays ti-ne not allowed to apply 
under It. 10— application rejectei wrongly 
ani no prejudice cauied-~Election cannot be set 
aside. 

Per Orahatn, J.—k Court would not ba 
fied i.i setting aside an oloction on the ground 
thit tim 1 allowed by R. 10 to apply to Magis¬ 
trate was not made available in coiisequeacd of 
publloatioa of the revised register before the 
tims allowed under U. 10 h td elapsed after the 
applications wore rejected, where it has not been 
shown that the omission to comply with the rule 
affected the result of the election, or that any of 
the applications was wrongly rejected. [P 707 C 2J 

Per Mukerji, J .—The rights which the sue- 
cesstul cindidates acquire in the elections 
cannot be interfered with unless, at least, it is 
reasonably cleat that the ircegularity contri¬ 
buted directly or indirectly to the acquisition 
of those rights, or that it has really operated to 
the prejudioj of the ratj-piyers who intended to 
tike part in the eleetiins. [P 711 C 1] 

Jotindra Nath S^uyal, Probodh Nath 
Samjal and CJpeadra Lai Roy—tor 
Appallaobs. 

Langford James, J. G. Gupta, Nil- 
kanta G^ose, Jiteudra Kama/ Sen Gupta, 
Prokas Chandra Pakrasi, Jotindra 
Mohan Ohoudhuri and Pra/ulla Chandra 
Chakravarti —for Rospoadeots. 

Grahaoa, J.—These four appeals are 
against judgmsnts. and decrees of the 
Additional District Judge of Dacca rever¬ 
ing decisions of the 'Munsif, 4th Court, 
Dacca, and arise oib of a Municipal 
election held on the 3rd March L925. 
One of the?e suits (Suit No. 802 of 1925) 
was brought by three rate-payers of the 
Dacca Municipality to set aside the 
whole election, while the remaining three 
suits were instituted by unsuccessful 
candidates for the purpose of setting 
aside the election in the particular wards 
in which they failed. All the suits were 
decreed by the Court of first instance. 
On appeal the laarnel Addi5ioQal Dis¬ 
trict Judge reversed fcho-^e decisions and 
dismissed the suits. The plaintififs have 
now appealed to this Court. 

Appeal No. 636, a-ising out of suit 
No. 802, in which the entire election is 
sought to be set aside, may be conveni¬ 
ently dealt with first. The facts are 
briefly as follows : 

The general election of the Commis¬ 
sioners of the Dacca Municipality was 
notified to be held on the 14th February 
1925 by a notification published in the 
Calcutta Gazette of 5th November 1924. 
Thereafter the register of voters, which 
is kept by the Municipality, was revised 
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and brought up to date according to the 
rules framed by the Government under 
the Municipal Act. The register was 
published at the local thanas on Isb 
Ddcember 1921, and, after scrutiny, was 
published on 3l8t January 1925. On tho 
same date, at a meeting of the Commis¬ 
sioners, polling officers ware appointed 
for conducting the electioti on tl^e 14th 
February 1925. On the lOfch February, 
however, at an ordinary meeting of the 
commissioners, it was decided to post¬ 
pone the election to 3rd March 1925, on 
the ground that the final publication of 
the register bad been made less than 
15 days before the date fixed for tho, 
election, which was in contravention 
of R. 6 of the Election Rules. Inci¬ 
dentally it may be observed tbe commis¬ 
sioners have apparently no power bo fix 
or posbpo e the date of election, but the 
commissioner of the division, with whom 
that power rests, appears to have ac¬ 
cepted the decision of the commissioners 
and notified tho 3rd March as the date 
of the election. The change of dafc' was 
duly notified by beat of drum. There¬ 
after a notice was issued for an extra¬ 
ordinary meeting of the commissioners 
on 13bh February, when fresh polling 
officers for tho now election were ap¬ 
pointed and the bijne and place of the 
poll were fixod. The voters' register 
was republished on the same date. The 
election duly took place on the 3rd 
March according to the revised notifi¬ 
cation. The plainbilTs Bhuban Mohan 
Basak and two others, who are rate¬ 
payers of the Dacca Municipality, there- 
upjn insbitutjd a representative suit on 
behalf of the general body of rate-payers 
to set aside the election on the ground 
that in the preparation and publication 
of the register there had been various 
illogalibios which invalidated the whole 
election. 

The Munsif framed a number of issues, 
one of these being whether the plaintiffs 
had any locus standi to bring the suit, 
while the others related to breaches'of 
the Election Rules, and in particular 
Rr. 4 bo 11 as well as R. 32 of the Meet¬ 
ing Rules. Ha found that the plaintiffs 
had the right to sue, aud that there had 
bean a breach of Election Rules 9, 10, 11 
and 15, and also of R. 32 of the Meeting 
Rules. He accordingly set aside the 
election and issued ao injunction res¬ 
training the newly elected commissioners 
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from sitting on the Municipal Board. 
On appeal fcho learned Additional Dis- 
triot Judge held that the plaintiffs in 
their capacity rate-payers had no right 
to sue and that the suit should have 
l)e 0 n dismissed. He also held that no 
non-compliance with the rules had been 
made out sufficient to invalidate the 
election, and accordingly allowed the 
appeal and dismissed the suit. 

The first point which arises for deter¬ 
mination is whether the plaintiffs had 
any right to bring the suit. It has 
been urged on behalf of the respondents 
that a rate-payer as, such, is not entitled 
to challenge the validity of a Municipal 
election, and reference has been made in 
support of this view to precedents in 
connexion with Parliamentary and 
Municipal elections in England. At an 
English Parliamentary election objection 
can be taken by any parson who voted 
at the election, or had a right bo vote for 
a candidate at such an election, or one 
who could be a candidate. A Municipal 
election in England can be similarly 
challenged by an election petition on 
certain grounds mentioned in the Muni¬ 
cipal Corporation Act of 1882, as well as 
by persons who either voted or were 
voters or candidates. 

With regard to S. 15 of the Municipal 
Act, which was relied on on behalf of the 
appellants, it was contended for the res¬ 
pondents that, while that section sa'i^s 
the jurisdiction of the civil Courts 
matter of elections, it cannot be held bo 
entitle a mere rate-payer to sue. An 
election can only be challenged under 
S. 42 of the Specific Relief Act, where a 
right has been denied to a psrson who is 
lenbitled to the same. At an election a 
imere rate-payer, if hs is not a voter, has 
no right at all, and consequently there 
can be no question of any denial of any 

[right possessed by him. 

I In my judgment these contentions are 
well founded, and, in my opinion, the 
learned Additional District Judge was 
right in holding that the plaintiffs had 
no right to'sue. Apart, however, from 
this viow as to the maintainability of 
the suit, the appeal in my judgment 
fails upon the merits. I will deal 
briefly with the points which have 
been urged on behalf of the appellants. 
It was ‘first contended that the election 
fixed for the 14th February was not post¬ 
poned, that the Act does nob give the 


Commissioner power to postpone an 
election, and that, as a fresh date for 
election had been fixed for the 3rd March, 
all the rules, viz. Rr. 4 to 11, should 
have been complied with over again. 

In the course of the hearing of the 
appeal it appeared to be conceded that 
the Commissioner has power to postpone 
an election, and there can be no doubt 
that, under S. 22, Bengal General 
Clauses Act, the power to fix a date for 
election must be taken to incl-ude the 
power to postpone any date so fixed. It 
is argued, however, for the appellant? 
that the election was nob postponed, but 
that a date was fixed for a new election, 
and that therefore all the necessary 
formalities should have been complied 
with over again. I do not think this 
contention can be allowed to prevail. It 
is, I think, reasonably clear that, though 
the notification did nob mention the 
word " postpone. ” the intention was that 
the election previously fixed for the 146h 
February should be postponed till the 
3rd March. The Commissioners of the 
Municipality were clearly of opinion that 
the election was merely being postponed 
(vide resolution of the lOth February) 
If it was a postponed election, merely for 
the purpose of allowing the necessary 
interval of 15 days required by R. 5 of 
the Election Rules, there would be no 
necessity for fresh compliance with Rr. 4 
to 11 of the Election Rules. The register, 
as alrealy prepared and amended, would 
be a valid register for the purpose of the 
postponed election. R 4 requires revi* 
sion of the register at least three months 
before the date fixed for any general 
election. R. 5 says that the general 
register shall be published not less than 
60 days before the date fixed for a general 
election, and R. 9 requires publication of 
the register not less than 15 days before 
the date of election. The qualifying 
words in each instance have the effect of 
importing some elasticity to the time* 
limits imposed, and in my opinion these 
rules were complied with as the required 
interval had elapsed between these 
formalities and the date of the election. 
The argument that the necessary form’ 
alities should be complied with over 
again would lead to this result : that a 
postponed election could not be postponed 
to a nearer date than three months, which 
might entail very great inconvenience. 
Stress was laid on behalf of the appel- 
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laufes on the fact fcha^ the ra^ulb wo aid 
ba that voters, who^a ri*ht fco vote may 
have aaaruei in bha inbarval, would be 
shut oub from voting, but; that ia inevifc* 
able under any circumstancea. There is 
n 0 O 03 ?arily an interval between the com* 
pletion of fchj register and the data of 
election daring which some voters will 
Qualify, bub will nob be eligible to vote. 

It was nexb contended that, even 
allowing that the Commissioner could 
postpone the date of election, the appoint* 
meat of polling otlicers, and the fixing at 
the meeting of the 13th February oF the 
time and place of the polling, was in 
breach of R. 32 of the Meeting Rules, 
and that the election held by officers so 
appointed was invalid. 

Rule 32 reads as follows: 

Ualosa nob less than two-thirds of fcho Commia* 
sioTier3 ooiis8ot, by sigaiiig a re^uisitioD, do 
subject OUC6 dispD^oi of shall ba re-cousidered 
within six months. 

In my opinion the rule has no applica* 
tion in such circumstances as the present. 
There was no question of ra-considering 
any subject which had already been dis¬ 
posed of at a previous meeting. All that 
was done was bo appoint fresh polling 
officers and bo fix a ne.v date and place 
ior polling conseiuenb on the changes in 
the date for election. There was no 
I'jesbion of rescinding any resolu¬ 
tion. What was done at the pro- 
ivious meeting was in reference to the 
aloction notifiel for the Itth February, 
while what was done ou the I3th Febru¬ 
ary was in regard to the election fixed 
tfor the 3rd Mvreh. The s iloject-mittors 
were not idonbioil, and the subsequent 
meeting did not rescind anything which 
had bean already dealt with by the previ¬ 
ous meeting. 

The nexb point urged on behalf of the 
ttppallanbs was with reference to Rr. 9 
^nd 10 of the Election Rales. R. 9 
relates to the publication of the revised 
register of voters, and R. 10 provides 
that any person, whose application under 
R. 6 or 7 has bean refused, may, within 
eight days after such refusal, apply tethe 
Magistrate to have his name inserted in, 
or a name omitted from, the register of 
voters. The trial Ocurt found that the 
register bad been published at the Muni¬ 
cipal office on the 28th January, and that 
the last of the applications under Be. 6 
dod 7 wars disposed of on the 23rd 
January so that, if those dates be accepted, 


there would not be tha proscribed 
interval of eight days in whi ;li to appeal. 

In ray opinion, however, we should 
nob be justified in sitting asido the elec- 
ticQ on this ground for two reasons: 
firstly, because it has nob been shown 
that the omission, if any, to comply 
with the rule ail'ectei tlie result of the 
elosbion ; and, sejondly, because, on refer¬ 
ence to the reoorJ, there is n)b a tittle of 
evidence to sho.v that any of the appli¬ 
cations was wrongly rejected. 

It Wis further argued ou behalf of the 
appellants that the new date fixed for the 
election did nob allow tha time pres¬ 
cribed by R- 11 for candidates to pub in 
their nomination papers, and that four 
applications filed by candidates after tha 
1 tth February ought not to have been 
rejected as filed out of time. This argu¬ 
ment proceeds on the assumption that it 
was a ne.v election and that the form¬ 
alities bal bo 1)3 ccmplfed with afresh. 
As I have already held that it was merely 
a p)5tp3nod oleoticn the fourapplications 
were out of time an I were rightly 
rejected. 

It was nexb argued that the notice of 
the raeetiug of the 13th February, not 
having been served open all the Commis¬ 
sioners, and two clear days notice of the 
meeting nob having been given, as 
required by R- •‘5 of the Meeting Rules, 
the meeting was illegal and ultra vires ; 
that the roselutioc passed therein as to 
the appeinbm)Dt of polling officers, and 
the place and tims of polling, were bad 
and that tha election held by officers so; 
appeinteJ. and at such time and place, 
was equally bad and illegal. There is no 
substance in either of these contentions. 
The rule, it is true, says that notice shall 
bo given to every Commissioner, and one 
of the Commissioners %\as, it appears, nob 
so served, because ho happened to bo in 
England. It was obviously nob possible 
to comply strictly with the rule in these 
circumstances, and it would be absurd bo 
hold that the meeting could be rendered 
invalid by this fact. Rules must be 
interpreted with some degree of common- 
sense. 

There was a technical breach of the 
two days rule regulating extraordinary 
meetings of the Commissioners, but it has 
net been sho vn that this breach materi¬ 
ally atfeebei the election, and I do not 
think that the election should be set 
aside upon such a ground. In my opinion 


708 Calcutta BauBAM Mohan B asak v. Dacca Municipality (Graham, J.) 1927 


the appallaots in this appeal had no right 
to sue, and, oa the merits, no case was 
made out for setting aside the election. 
This appeal, therefore, should be dismissed 
with costs. 

Appeil No. 637, Ward No. VI. 

In this ward the successful candidate, 
Umesh OhandraDutb, obtained 212 votes, 
while the appellant, Abdul Sobhan, 
obtained 209, so that there was a differ¬ 
ence of 3 votes only. In addition to the 
general grounds urged in the represen¬ 
tative suit going to the election as a 
whole, it has been urged on behalf of 
this appellant that the polling officer 
had no power to alter or extend the 
place fixed for polling, and that, in so 
doing, he committed a breach of Rr. 17 
and 17 A of the Election Rules. The 
argument is based on an extremely 
technical interpretation of the rules in 
question. The facts appear to be that 
the place notified as the polling centre 
for this ward was the Nabakumar Insti¬ 
tution, which is surrounded by a wall, 
and within the compound so enclosed ft 
bamboo enclosure was erected for the 
purposes of the poll. This enclosure was 
apparently not strong enough to with¬ 
stand the rush of voters at 6-30 p. m., 
the time for the close of the poll, with 
the result that the polling officer, in 
order to meet the emergency, had the 
gate of the outer wall of the institution 
closed, as well as the gate of the bamboo 
enclosure, and after 6-30 p. m. no one 
who was not inside the outer wall of the 
institution was permitted to vote. The 
notification .stated that the poll would 
take place at the Nabakumar Institution, 
and I think the learned additional Judge 
has rightly held that any voter who 
presented himself at the place so 
appointed before 6-30 p. m. could demand 
to have his vote recorded. The noti¬ 
fication made no mention of any en.clo 
sure at all. 

Apart from this view of the matter it 
is obvious that, in the circumstances 
which arose, the polling officer adopted 
the only course which was practicable. 
The rules, as I have said before, must be 
interpreted with common-sense. 

The election ought, certainly, not to 
have boon set aside upon such a ground. 
In my judgment this appeal should be 
dismissed with costs. 

Appeal No. 638. Ward No. III. 

In this appeal two points have been 


urged : firstly, that Mr. Ahmad Hossein, 
who took the poll, had no authority to 
do so ; and, secondly, that the secrecy of 
the ballot was not maintained, as some 
of the voters openly declared their votes. 
Reference has bean made to Rr, 19 and 
25. Objection is taken, in the first place, 
that Mr. G. C. Majumdar, who had baen 
appointed polling officer in the first 
instance was not unable to attend, and 
therefore that the contingency enabling 
the appointment of a substitute had not 
arisen; and, secondly, that the Chair¬ 
man’s powers of delegation under S. 45, 
Bengal Municipal Act, do not extend 
to powers conferred upon him under the 
rules framed under the Act. 

With regard to the first point, it seems 
to me that the argument proceeds upon 
an unduly narrow view of the rule. For 
reasons of convenience Mr. Ahmad Hos¬ 
sein was appointed in place of Mr, 
Majumdar, and it appears that Mr. 
Hossein bad in fact been appointed a 
reserve polling officer at the meeting of 
the Commissioners held on the 28th 
January. The Chairman gave his ap¬ 
proval to the arrangement. 

As to the second point, I am clearly of 
opinion that the Chairman had power tol 
delegate his powers, not only under the 
Act, but under the rules as well, the rules] 
forming an integral part of the Act. 

In any view of the case it seems clear 
that an election ought not to be set aside 
upon such grounds as are alleged here, 
there being no allegation whatever against 
the polljng officer who conducted the elec¬ 
tion, nor is there anything to show that 
the result of the election was affected in 
any way by the change of polling officer. 

The objection as to the secrecy of the 
poll not being maintained is to my mind 
frivolous. It is obviously not possible, 
when dealing with illiterate voters, to 
prevent some such breaches of secrecy. 
The polling officer cannot be blamed for 
such indiscretions, and it would be 
ridiculous to set aside an election upon 
such a ground. 

In my opinion this appeal fails and 
should be dismissed with costs. 

Appeal No. 639, Ward No. V. 

In this appeal the following points wero 
urged on behalf of the appellants: 

1. That the Court of appeal below 
erred in holding that Eai Bahadur Keshah 
Chandra Banerjee was competent under 


1927 


Bhuban Mohan v. Dacca Municipality (Mukerji, J.) Calcutta 709 


R. 19 of the election rules to act as 
polling officer. 

2. That Bai Bahadur Kesbab Chandra 
Banoi'jee being a candidate for election the 
general election held on the 3rd March 
1925, and the election in Ward No. 5 held 
on the 25th March being a part of the 
said general election, Rai Bahadur was not 
competent to act as polling officer under 
R. 14. 

3. That the Rai Bahadur as Vice- 
Chairman of the Municipality had no 
authority to appoint himself as the poll¬ 
ing officer under the Municipal Act or 
the rules framed thereunder. 

4. That the lower appellate Court 
erred in law in holding that the Chairman 
was entitled to delegate to the Vice- 
Chairman the authority to appoint a 
polling officer under S. 45 of the Act, tbo 
powers to do so being confined to himself 
under R. 19 of the election rules. 

I do nob think that there is any sub¬ 
stance in these contentions. The circum¬ 
stances in which the Vice-Chairman came 
to take the poll himself have been refer¬ 
red to in the judgment of the learned 
Additional District Judge, and in view of 
those circumstances it is difficult to see 
what other course he could have adopted. 
In my opinion S. 45 of the Act enables 
the Chairman to delegate to the Vice- 
Chairman bis powers not only under the 
Act but also under the rules framed under 
the Act, That being so, the Vice-' 
Chairman would have power to appoint 
another fib and proper person in place 
of the polling officer who failed to attend. 
It is clear from the wording of R. 26 
that the Chairman might himself be 
polling officer, and; if that is so, there 
can be no reason why the Vice-Chairman 
should not exercise the same function. 
As regards the argument, that there was 
a bar to the Vice-Chairman acting as- 
polling officer in the present case because 
he was himself a candidate for ward 
No. 1, the answer is that ho had been 
defeated at the poll in ward No. I on 
the 3rd March, so that his interest in 
the election ceased from that date, and 
there was no bar to his acting as polling 
officer on the 23rd March . 

Id my judgment this appeal also fails 
and should be dismissed with costs. 

Mukerji, J.—I agree in the conclusions 
which my learned brother has arrived at 
and in the orders which he has passed in 


these appeals. I desire only to add % 
few words with regard to two matters. 

The first relates to the question of 
maintainability or otherwise of the re¬ 
presentative suit. The suit was institu¬ 
ted by three rate-payers of the Dacca 
Municipality to set aside the entire 
elections in all the wards of that Munici¬ 
pality, with peripissions under O. 1. R- 8, 
Civil P. C.. on behalf of all the rate¬ 
payers of that Municipality, for a decla¬ 
ration that the election held on the 3rd 
March 1925 was void, as it was held 
without conforming to the procedure, 
which, under the rules, must precede a 
general election, and for an injunction 
restraining the candidates declared elec¬ 
ted at the said election from acting as 
commissioners. The fact that two out 
of these three persons are voters is im¬ 
material, because the same interest 
within the meaning of 0. 1, E. 8, Civil 
P. C, which enables them to sue on 
behalf of all is their interest as rate¬ 
payers. If the suit is treated as one 
under S. 12 of the Specific Relief Act, 
the requisitions of that section have not 
been fulfilled, because no legal character 
or right to property to which any rate¬ 
payer is entitled by virtue of bis being 
a rate-payer has been denied, nor are 
the defendants or any of them interested 
to deny the same. 

It, may, however, be said that S. 42 
of the Specific Relief Act is not exhaus¬ 
tive for the declaratory suits entertain- 
ablo by the civil Courts. This position 
is suggested by the following observa¬ 
tions of the Judicial Committee in the 
case of Robert Fischer v. Secretary of 
State for India (l). Their Lordships 
said : 

Now in tbe first place it is at least open to 
doubt whether the present suit is within the 
purview of S. 42 cf the Specific Belief Act. 
There can be r.o doubt as to the oiigin and 
purpose of that section. It was intended to 
introduce the provisions of S. 50 of tbo Chancery 
Procedure Act of 1852,15 and 16 Viet., Cap. 86, 
as interpreted by. judicial decisions. Before the 
Act of 1852 it was udt the practice of the Court 
iu ordinary suits to make a declaration of right 
except as iotrcduclory to relief which it procee¬ 
ded to administer. But the present suit is one 
to which no objection could have been taken- 
before the Act of 1852, It is in tubatance a suit 
to have the true construction of a statute de-l 
Glared and to have an act done in contravention 
of the statute, rightly understood, pronounced 
void and of no ^■ffecN This is not the sort of 

(1) [1898] 22 Mad. 270=26 I. A. 16=7 Bar. 

459 (P.O.). 
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declaratory decree ^vhich the framers of the Act 
bal ill their inmd. 

Kow, assuming that the suit is one 
which is nofe contemplated by S. 42 of the 
SpeciBc Belief Act. its maintainability 
would depend upon the existence of a 
cause of action. The rights of the 
plaintiffs as rate-payers have not been 
injured or threatened, and the suit there¬ 
fore is not maintainable. The cases of 
Vamaii Tatijaji v. The Municipality of 
Sholapuy (2), in which individual tax¬ 
payers sued for an injunction restraining 
a Municipality from mis*applying funds, 
in the proper application of whi^h the 
tax-payers are interested, and of Ijcikshini~ 
narasinhav. EamalingO'in \n which 
the plaintiff, who had a fair chance of 
being appointed or elected as a member 
of the Taluk Board aud had a substantial 
interest in the matter of the proper con¬ 
stitution of the Board, sued for a decla¬ 
ration that the election of a member of 
that Board was invalid—-cases which 
have been referred to on behalf of the 
appellants—are cases in which there was 
a right in the plaintiffs sufficient to 
enable them to maintain the suits. The 
case of Molla Ataul Huq v. Chairman, 
Maniktolah Municipality (4), on which 
also reliance has been placed on behalf 
of the appellants was that of a suit by a 
person qualified to vote. I aui therefore 
of opinion that the suit was not main" 
tainable. 

The second relates to what I consider 
to be the only substantial one out of the 
numerous irregularities that are com¬ 
plained of, viz. the publication of the 
revised register on the 31sb January 
1925. R. 9 of the election rules relates 
to the publication of the revised register 
by the Ohairman after dealing with 
applications under Rr. 6 and 7 inclusive, 
and omission of names in and from the 
register that has to be 'published by him 
under R. 5 not less than 60 days before 
the date fixed for any general election. 
R. 10 says that 

any porsoa whosa application under Rr. 6 and 
7 has been rifusad may, within 8 days afbar such 
refusal, apply to the Migisbrata for an order to 
havehi^ oamiins-rtel in, or auame onitted 
from, the register of voters, and such Magistrate 
shall, after enquiry, mike suoh ordjr a? to the 
insertion or omission of the name as appears to 
him to be just; an d the Chairman shall, upon 

(2) [1898] 22 Bom. 616. 

(3) [1920] 39 M.L.J. 310=12 MX.W. 202=59 

I. 0. 245=1920 M.W.N. 519. 

(4) [1920] 24 0. W, N. 969=57 I. 0. 960. 


receipt cf a copy of such order, give effect to the 
same, and such order shall be ffual. 

Rule 11 says that 

the register thus prepared and amended shall 
be deemed to be the final register of persons 
entitled to vote at a general election. 

It is clear, therefore, that at least 8 
clear days must elapse between the 
rejection of an application under R. 6 or 
7 and the publication of a revised register 
under R. 9, which is the final register 
contemplated by R. 11. To proceed with 
the election on the footing of a register 
published within 8 days of the rejection 
of an application under R 6 or 7 is out 
of the question under the rules and 
interferes with the right of a person 
whose application has been so rejected to 
apply to the Magistrate under R. 10, for 
which the rule gives him 8 days time. 
It is true that the.’-e is no prohibition te 
tile the said application, even though the 
revised list happens to be published in 
the meantime, but the publication may 
create an impression that the process of 
revision is closed and may thus discourage 
the tiling of the application. In the 
present case a very large number of 
applications were rejected on the 23rd. 
That was the date mentioned in the 
plaints, on or before which, according te 
the plaintififs, the applications were 
refused. Daring the trial the plaintiffs 
put in numerous applications which were 
tixed for hearing on the 23rd to 25tb, and 
the plaintiffs wanted to show that they 
were rejected on the 29th. 

This was objected to on behalf of the 
defendants on the ground-tbat, as the 
plaintiffs had admitted in the plaints 
that the applications bad been disposed 
of on or before the 23rd, these applioa* 
tions should not be admitted in evidence 
because, if there was no such admission 
in the plaints, the defendants could have 
shown that, although the applications 
purported to show that they were rejec¬ 
ted after the 23rd, they bad, as a matter 
of fact, been rejected orally before that 
date ; and, if they were rejected after the 
23rd, no application to the Magistrate 
would have been made by the aggrieved 
parties under R. 10. The appellants 
appear to have conceded these two 
matters in order to get these applie*^*^*^^ 
admitted in evidence. That the con¬ 
cession extended thus far and did not- 
extend to the applications rejected on 
the 23rd, or before the 23rd, is quite elsa’* 
from sevaral passages in the Munsif s 
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judgmenfc. The plaints state that the 
publication of the revised register was 
ou the 31st Januai’y 1925. The publica¬ 
tion on that date, it has boon found, was 
at the thanas. It has been found by 
the Munsif that the revised register was 
linally published on the 28th January 
1925 and despatched to the thanas on 
the same day and published there on 
the 3lsfc. 

This finding has nob been upset by 
the learned Additional Judge. The 
latter seems to have proceeded upon an 
erroneous view of the concession. The 
revised register having been published 
on the 23rd, the rights of persons under 
R. 10 whose applications were rejected 
between the 20th and 23rd, both days 
inclusive, in my opinion, were affected 
as they did nob get 8 clear days before 
the revised list was published, and the 
publication of the revised list on the 
28bh may have dissuaded them from 
applying bo the Magistrate as they were 
entitled bo do under R. 10. This, in my 
opinion, was a serious irregularity and, 
in view of the very largo number of 
applications that were dealt with in that 
way, it is clear to my mind that there 
was something egregiously wrong eicher 
in the conduct of the executive or of 
the applicants. It is not possible, how¬ 
ever, to say whether the rejections were 
right or wrong as, in fact, there was no 
application under R. 10, and excepting 
the sbabemenb of one witness whose 
application was rejecbei on the 23rd and 
who said he could not ‘ appeal" by reason 
of shortness of time, there is no evidence 
that any of the others even intended to 
proceed under R. 10, and, further, that 
there is nob a tittle of evidence which 
would go to suggest that any single 
application was wrongly rejecbei. The 
rights which the successful candidates 
acquired in the elections cannot be 
interfered with unless at leaot it is 
ireasonably clear that the irregularity 
contribute! directly or indirectly to the 
acquisition of those rights or that it has 
really operated to the prejudice of the 
irate-payers who intended to take part 
in the elections. Of these there is no 
evidence. 

G B. AppeaU dismissed. 
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Majumdar, J. 

Sarat Chandra Rakshit —Petitionor. 

V. 

Non Nohan Pandatj —Opposite Party» 
Civil Rule No. S4 of 1927, Decided on 
6th May 1927. 

(a) Bengal Tenancy Ac!, S. 100 —Ap 2 }itca/ion 
by landlord for settling fair rent under S. 10.> 
pending—Subsequent rent suit by landlord in 
respect of that holding not barred. 

To attract the operation o{ S, 109, it is essen¬ 
tial to establisli that the civil suit has for its 
subject, a matter which has already formed «a 
subject of an application under S. 105. 

The defeudaut'tenant held 13 jamas under 
the plaintiff. There was settlemeut and survey 
uuder the Bengil Tenancy Act and the record 
was prepared by the settlement officer, and 
these 13 jamas were amalgamated and the rent 
show I to be Rs 170 odd. After the final publi- 
cition of tlie record an application was 
made by the landlord under S, 105, Bengal 
Te lancy Act, for assessment of fair and 
equitable rent. The tena^^t defendant filed 
objections iu that proceeding. The main objec¬ 
tion being that he did not hold on3 jama, but 
13 separate jamas under the-landlord , and the 
ssttlenient officer was wrong in consolidating 
those j i'ir.is without his consent. While that 
proceeding was still pending, the settlement 
officer not hiving co.ne to any decision what- 
ever, upon the application. the landlord insti¬ 
tuted a rant suit with reference to one of those 
holdings. 

Held \ thit thi suit was maiutiinable and it 
ciunot be held oi the analogy of the doctrine 
of constructive res judicata, that the jurisdiction 
of the civil Court has been constructively ex¬ 
cluded even when a poiut has been neither 
rii.sed nor decided under S. 105 read with 
S. 105A : 14 C. W. .Y. 897 ; 19 C. \V. .V, {330, Bel 
oiv, 24 C. W. Y. 223, nof Foil. 

CP 713 C 1] 

(i) Jurisdictio'n—Nature of proceeding should 
be decided with reference to the 'plaint or appli¬ 
cation—Bengal Tenancy Act, S. 109— Blvil P. C., 
O. 7. R. 10. 

A Judge miy have to decide various matters 
and various issues which are raise! by the par¬ 
ties in the course of the trial, but certainly 
what the .subjest-mitber of the suit or applica¬ 
tion is, must bo determined by looking into the 
application itself or the plaint of the suit itself ' 
41 Cal. 7H3, Foil. [P 712 C 2] 

(c) Bengal Tenancy Act, S. 153— ifunslf 
holding wrongly that a suit was barred under 
Bengal Tenancy Act, S. 109— District Judge can 
interfere. 

Where the Munsif declined to exercise juris¬ 
diction wrongly, on the ground that S. 109, 
Bengal TrfOiQcy Act, barred the suit and in- 
stevd of going ou with the suit dismissed Lt: 

//efd : ch it the District Judge could interfere 
uiderS. 153, [P 7l3 C 2] 

Bijou Kumar B'lattacharya aad Gour 
Mohan Dutt —for Petitioner. 

Sarat Chandra Hoy Chotvdhury and 
Ananda Charan Rarkoon —for Opposite 
Party. 
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Majumdar, J. —This application 
arises out of an application for revision 
by the defendant in a rent suit. The 
facts which give rise to the present ap* 
plication are as follows . The defendant" 
tenant held 13 jamas under the plaintiff. 
There was settlement and survey under 
the Bengal Tenancy Act, and the record 
was prepared by the settlement officer, 
and these 13 jamas were amalgamated 
and the rent shown to be Ks 170 odd. 
After the linal publication of the record 
an application was made by the landlord 
under S. 105. Bengal Tenancy Act, for 
assessment of fair and equitable rent. 
The tenant-defendant filed objections in 
that proceeding. The objection being 
that ho did not hold one jama, but 13 
separate jamas under the landlord, and 
the settlement officer was wrong in con¬ 
solidating those jamas without his con¬ 
sent, The proceeding is still pending, the 
settlement officir not having come to any 
decision, whatsoever, upon that applica¬ 
tion. In the meantime, the landlord 
instituted a rent suit with reference to 
one of those holdings. The learned 
Munsif held that the present suit is cot 
maintainable, regard being had to the 
provisions of S. 109, Bengal Tenancy Act. 
Thera was an application for revision 
before the District Judge. The District 
Judge came to the conclusion, that the 
learned Munsif was wrong in the view 
he has taken, and he remanded the case 
to him for trial of the case. 

Before me three points have been taken 
by the learned vakil for the petitioner. 
Birst that under S. 109 the rent suit is 
not maintainable ; second, that it was not 
open to the plaintiff to frame the suit or 
to proceed with the suit in the way he 
did ; aud third, the learned District Judge 
was wrong in e.’^ercising a jurisdiction 
not vested in him under S, 153, Bengal 
Tenancy Act. With reference bo the 
first question as to the maintainability of 
the present suit under 3. 109, Bengal 
Tenancy Act, I do not agree with the 
contention put forward by the learned 
vakil. 3. 109 says: 

Subject to tho provisions of S. 109A, a civil 
Court shall not entertain any applioation or suit 
coaceriiiug any matter, which is or has already 
been the subject of aa application mide, suit 
instituted or proceedings taken uuder Ss. 105 to 
103. 

Here the application was made by the 
landlord. The subjacb-juitber of the 
application was ascertainment of fair 


and equitable rent. What the subject- 
matter of a proceeding is must be ascer¬ 
tained by looking into the application 
itself, which initiates the proceeding. 

The learned vakil contends, that in 
order to dispose of any application under 
3.106, Bengal Tenancy Act, the provisions 
of 3. 105A should be looked into; and 
3. 105 gives a good deal of power to the 
settlement officer to decide questions, 
which may be raised by the parties 
ancillary to the main question raised by 
ths application itself. These questions 
still being ancillary questions, those will 
nob form the subject-matter of the appU* 
cation made by the applicant, which 
initiates the proceeding. A 'Judge may 
have to decide various matters and 
various issues which are raised by the 
parties in the course of the trial, but 
certainly what the subject-matter of the 
suit or application is must bo deter¬ 
mined by looking into the application 
itself or the plaint of the suit itself. 
This question seem to have been raised 
in a case, Nawab Bahadur of Murshidabad 
V. Ahmad Hossein (1). In that case the 
facts are given correctly in the head- 
note. 

Where in a proceeding instituted by the land¬ 
lord for sditlement of rent under S. 105, no ques¬ 
tions as to tenants> being mukuraii, maurasi rai- 
yats and not teoure-boldeis, aud the lands held 
oy them being not one tenure, but distinct 
raiyati holdings were raised, S. 109 was no bar 
to the tenants suing for a declaration of these 
rights. 

This is a converse case, because the 
subsequgut suit was instituted by the 
tenant. In the course of the judgment 
the learned Judges referring to the ob¬ 
jections, that such a suit is not main¬ 
tainable under S. 109, say : 

Whether the tenants were or were not 
aware of-the proceedings under Chap 10, the 
fact remains that the matters now in contro¬ 
versy did not form the subject of investigation 
under S. 105. Gonsequeutly, on a plain and 
literal reading of S. 109, the position cannot be 
maintained that the present suit concerns a 
matter, which has already been the subject of 
an application under S. 105. The appellant, 
however, urges us to put a wider construction 
upon S. iq9. He contends that, as in a case, 
where S. 11, Civil P. C., is applicable, a question 
which might and should have been raised is 
deemed to have been raised and decided, we 
should hold under S. 109, that a matter has been 
the subject of an application under S. 105, when¬ 
ever it might, if the defendant has so chosen, have 
been raised and decided under B. 105 read with 
8. 105A. We are of opinion that this oontentiou 

[19L6J 44 Cal. 733=25 0. Ii. J. 556=35 

I. 0. 695=21 O. W. N. 1004. 
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1 ) 0 . The learned .Tndges held (afc 


is uusound. If we were to acoopt the oonstruc- 
tiou pub forward by the appoUaut, wo should 
have to read into S. 103 words which are uob 
to bo found there;-we cannot hold on toe 
analogy of the doctrine of ooustructive res judh- 
iafa, that the jurisdiction of the civil Court has 
oeen constructively excluded oven when a PO‘"p 
has been neither raised not decided under S. lOo 
read with S, 103A. In 'this oonuexion. we may 
observe that Ss. 105 and 109 were 
Bengal Tenancy Act, by Act 3 of 
S. lOo.A was subsequently introduced ‘•“O 

Bengal Tenancy Act. by S. 20, Act 1 of 190/. 

B. C. But though the scope of S. lOo 
widened and S. 105A was included in S. 109 the 
language of S. 109 was left utfaltered. If the 
legislature had intended to adopt the view pub 
forward by the appellaut, the language of S. 103 
would, no doubt, hive bi3u . suitably modified^ 

As pointed out by this Court in a long line-of 
cases amongst them, in Pandab 
Ananda Kishan \ Sashi Bhusan v. Eshahar 
(3) and Sast Bhusan liazra v. Asivinl 

Samayiia (4), to attract the operation of S. lOJ, 
it is essential to establish that the civil suit ha* 
for its subject a matter which has 
formed a subject of an application under b. lUJ. 
These cases were decided before the introduction 
of S. 105A into the Bengal Teuaucy Act. But a* 
the introduction of S 105A has not altered, or 
oar present prupos?, the scope of S. 109, o. 
must now be construed on the same lines as be¬ 
fore the introduction of S 105A. 

This case was followed subsequently 
in two other cases. I need not refer to 
them in detail. One is reported in Pn* 
yambada Debi v. Prii/anath (5) and the 
other in MahendraNath v. Probal Chan' 
dra (6). The learned vakil tries to dis- 
tinguish the last case on the ground that 
there the learned Judges wore correct, 
because S. 109 was no actual bar ; but 
referring to the arguments and pleadings 
of that appeal, I find that it was objected 
that S. 109 was a bar. But the learned 
Judges pointed out that the institution 
of a suit for rent was not a proceeding 
Under any of the sections of the Bengal 
Tenancy Act, and as such S. 109 would 
not be a bar to the institution of such a 
suit. With reference to the care reported 
in ApuYha Kvishna Roy v. Shyam Ch, 
Paramanik (7), there are stray observa¬ 
tions, which may go to support the 
learned vakil for the petitioner; but 
what the learned Judges had actually 
decided was whether S. 107 was appli¬ 
cable to the case and they said it would 


page 225). with regard to tho decision of 
the settlement officer in that case, that 

\Vc think, theiefote, that tho decision of tho 
setllejnent officer under 8. i05A, is binding up¬ 
on the plaintifi in the present caso having regard 
to the provisions of S. 107, Bengal Tenancy 

Act. 


(2) [1910] 12 C. L. J. 190=:7 I. C. 102=U C. 
W. N. 897. 

<3) [1915] 19 0. W, N. 636=29 I, C. 122. 

< 4 ) [1912] 19 0. W. N. 637 (foot-note) = 28 
I. 0. 981. 

(5) A. I. R. 1926 Cal. 822. 

(6) A, I. R. 1920 Cal 980=53 Cal. 475. 

(7) [1920] 24 C. W. N. 223=54 I. 0. 952. 


Again on the same page the learned 
Judges observed ; 

III the present case, as wo have seen, the ques¬ 
tion was directly, raised and there was an express 
issue on tho point, and even though the defeudiUit 
did not adduce any evidence in Court, tl-e decision 
of the Settlement Officer was open to appeal, and 
to second appeal to this Court. 

Bub no such second appeal was pre¬ 
ferred. Incidentally, they referred to 
the bar under S. 109. According bo them, 
reading the judgment closely, it would 
appear, that their opinion was that in 
such a caso the defence taken in the 
written statement may form the subject- 
matter of an a])plicabioa under S. 109. 
Regard bc'ing had to the decided cases 
referred to above. I prefer to follow them 
in preference to Ai^^rba Kvishna Roy v. 
Shyam Ch. Paramanik (7). That dis¬ 
poses of tbe first contention of the 
learned vakil. 

As to the second point:it is contended 
that the present suit is inconsistent with 
the plaintiff’s application under S. 105. 

I do nob find that this question was 
raised before the District Judge. It is 
for the first time raised before me. With 
reference to this point, I observe that so 
far as blie plaint is concerned (a part of 
the plaint has been read out to me), 1 
do nob find that he accepted the consoli¬ 
dation; if such consolidation had been 
accepted, the result would have been 
to pub the plaint out of Court. But 
from what has been read out to me [1 do 
nob understand the plaint to be in that 

way. 

As bo the third objection, that is, the 
District Judge has no jurisdiction to in¬ 
terfere under S. 153 : I think the learned 
District Judge bad such jurisdiction 
regard being bad to the fact that the 
learned Munsif declined to exercise juris¬ 
diction, wrongly on the,ground that S. 1()$ 
barred the present suit, and what he did 
was nob to go -on with tbe suit, bub 
dismissed it. In these circumstances, I 
think the learned District Judge was 
perfectly justified in interfering under 
tbe revisional powers under S. 153, Ben- 
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gal Tenancy Act. All the points having 
failed, the rule is discharged with costs. 
I assess the hearing fee at two gold 
mohurs. 

Bale discharged, 
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Eamun, G. J.. and Mitter, J. 

JohiirmaJl Bhutra -Appellant. 

V. 

Keclaruath Respondent. 

Appeal No. 47 of 1927, Decided on 5th 
duly 19ii/, from the 0. G. Jr. Order of 
Buckland, J., D/-2nd March 1927. 

-y (a) Ciril P C , 0. 23, -R. 3— Partition suit — 
^3uit involving only a point as to whether a pro¬ 
perly was Joint or clebultar—Counsel conipromis- 
!ng suit iiopohiting allorneys for parties as re¬ 
ceivers of one property and commissioners at 
pzrtiUon—Receiver’s appointment was a col¬ 
lateral matter and cUint's consent should be 
obtained Appointment of attorney as receiver in¬ 
terrupts the relationship of client and a'torneij 
and decree based on the compromise should be 
set aside—Civil P. C., 0. 3, R. 1 . 

The authority of couusel to compromise a 
suit coram judice iu Court is limited to matters 
imolved iu th3 suit and it does not extend to 
colliiternl malters. If a bargain is to be made 
so as to bind a client upon collateral mat¬ 
ters thei counsel should tike earj to get 
express authority from bis client. [P 716 C 2} 

In a partition suit where the only point of 
difierenca between the parties was as to whether a 
c jrtiin property was jointer debuttvr aad counsel 
for the plaintiff aud the defendant .agreed to 
certain terms of ssttlement outside Court settling 
that the attorneys cf the parties were to be 
appointed commissioners of partition and re¬ 
ceivers of the joint estate and the debuttar pro¬ 
perty aud a certain remuneration was fixed for 
them, and a decree was passed iu terms of the 
compromise: 

Beld : that the question whether to appoint a 
receiver of the debuttar proparty was a matter 
marely collateral to the suit and not withiu the 
scope of the general authority of thr counsel and 
therefore that p irt of the term) of compromiso 
wa«, as amitt^r of law, outside the authority 
of the counsel. The fact thit it may bj a 
severable part of the agreement was im naterial. 

Held’, further, that the arrangement of appoint¬ 
ing an attorney, who was engaged to fight the 
case as receiver, is one that interrupts tho rela¬ 
tionship of attorney and client and when it is 
brought to tho Court’s notice the decree base! 
oa such arraa gsment should be set aside. 

[P 717 0 1, 2] 

(6) Legal Practitioner—General authority to 
compromise coram judice. 

A compromise arrived at betweeu the couusel 
of either party aud consented to by the Court is 
not vitited merely beoaussthe counsel considered 
the matter in the corridcr of the Court or in the 
bar library, 

5. N. Banerjea, N. N. Bose and S. K. 
Gupta —for AppellanI:. 

N. N. Sircar aud Sadhir Boy —for 
Bespondenfc. 


1927 

Rankin, C, J. This is an applica" 
fcion brought on the 22nd February 
1927 to set aside a consent decree passed 
in a partition suit on the 24th Janu¬ 
ary 1927. The suit was brought by the 
infant plaintiff Kedarnath Bhutra by 
his mother as next friend. The defen¬ 
dant Johurmull Bhutra is the brother 
of the plaintiff's deceased father Hira 
Lai, and the general character of this 
suit was that the plaintiff claimed that 
since the death of his father Hira Lai 
and indeed before, the defendant had 
been in occupation and enjoyment of 
properties which had been joint between 
the two brothers. It would seem to be 
accurate that before Hira Lai’s death 
the brothers had separated and that 
there bad been no actual division of the 
ijmali property. 

It may be mentioned that in the year 
1900 Hira Lai and the defendant had 
executed a deed of trust whereby a cer¬ 
tain property at Lilooah had been con¬ 
veyed to the trustees on behalf of a 
certain deity. So far as can be ascer¬ 
tained the trustees at the relevant time 
were the defendant, the plaintiff’s 
mother and a third person. 

The suit having been brought in May 
1925 a written statement was put in by 
the defendant, and in that written state¬ 
ment it is necessary to notice that the 
defendant set up the debuttar deed- 
He set up that there was an agreement 
to take lease of certain premises, No. 7, 
Bysack Lane, which premises should be 
included in the joint property. The 
defendant admitted also that, as the 
senior male member of the family, he 
had been realizing rents of the joint 
estate. He stated that he had always 
been ready and williDg to render pro* 
per accounts aud to make over the 
plaintiff’s share to the plaintiff on get¬ 
ting proper discharge. Among other 
matters the defendant stated that he 
had never objected to an amicable parti¬ 
tion of the joint estate, that the present 
suit was unnecessary and that he loft 
it to the judgment of the Gourt as to 
whether a separation was to the benefft 
of the infant plaintiff or not. 

That written statement was filed in 
June 1925, and in January 1927 the 
case came on for hearing. Mr. Langford 
Jamas was the senior counsel on behalf 
of the plaintiff and the defendant’s 
senior counsel was Mr. Sarkar. It 
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appears that on the date on which the 
case was on the list, those learned ooun* 
sel entered into negotiations on their 
clients’ behalf, one with the other. 
They appear to have done so shortly 
before the case was called on, either in 
the corridor of the Oourt or in the bar 
library. They appear to have reduced 
to writing certain terms as terms upon 
which they were prepared to settle the 
case. They came in accordingly when 
the case was called on before the learned 
Judge. They explained to him that the 
case was settled. They consented before 
him to the terms of settlement and, 
according to the athdavib of one witness, 
the learned senior counsel for the defen" 
dant stated that he was settling the 
matter on hi^ own responsibility. 

The actual order of tb-c consent decree 
which was passed on the 24th Janu¬ 
ary recites that 

this Court being of opinion that it would 
for thd benefit of the infant plaintiff th-it the 
following deorej should ba made, it is declared 
with tha consant of the parties by their respec¬ 
tive advocates tbit the said terms ought t> be 
carried out and the same are ordered and decreed 
aocoi'dingly, 

and it proceeds thereafter in term? of 
the compromise. 

Now, the defendant, it would seem, 
was extremely dissatisfied with the 
settlement which had been made on his 
behalf and he launchel a motion out of 
which this appeal arises on the 22nd 
February 1)2/. It would appear 
from his own account that he was dotei- 
mined not to settle the case at all and 
that he was much assisted in this atti* 
tude by the help of a retired vakil, a 
Mr. Mukherji. I will assume in the 
defendant's favour that when he found 
that the case, instead of being fought was 
settled, he was extremely surprised, this 
form of proceeding not doubtless having 
come to his notice before and I will 
assume also that the same surprise might 
very well have affected Mr. Mukherji. 

The facts, however, are that the case 
was a partition suit to which there wa? 
no answer at all. The property jointly 
possessed by the parties was agreed- 
The shares were agreed. There was a 
faint suggestion that because the plain- 
tiff was an infant the defendant might 
be able to resist partition and keep his 
hold upon the proparty; but there is 
nothing whatever in this point and it 
was indeed a ca'.a in whioh any lawyer 


of competent experience would say 
that the sensible thing was to get a 
preliminary decree for accounts, becaueo 
the defendant’s liability to account to a 
certain extent was admitted. There was, 
therefore, to begin with, nothing to fight 
about and until accounts were taken the 
suit could not progiesa very much 
further. 

That being the general character of tho 
suit, learned counsel on either side agreed 
upon the terms of settlement which T 
shall have to refer to in detail. Those 
terms settled the shares of the parties. 
They settled the joint esta‘e. They 
agreed that the garden-house at Lilooah 
was debuttar property. Accounts were 
agreed upon to be tak3n by the master 
and then the terms went on to appoint 
the plaintiff’s attorney and the defen¬ 
dant's attorney receivers of the joint 
estate without security and of the de¬ 
buttar property without security on a 
remuneration of 5 per cent, on the 
gross realiiiation, but the receivers were 
not to charge any commission on the 
debuttar property. The same two 
gentlemen wore appointed commis¬ 
sioners of partition on the usual remu¬ 
neration and a common form order was 
made as to costs. 

Now, the contention on the part of 
the defenda-st who feaks to set aside 
this settlement is that the agreement 
by counsel was unauthorized because it 
was an agreement made out of Court 
and he has relied upon tho circumstance 
that instead of the nogotiatijns between 
learned counsel waiting to begin after 
the case had been called on for hearing 
and being continued while the Judge 
was sitting, what took place was that 
prior to the case being called on, this- 
matbor was settled more conveniently 
in the corridor of the Court or in the 
bar library by learned counsel. The 
contention is that notwithstanding that 
having reduced their agreement into 
writing, they came before the Court 
and assented coram judice to these terms 
as the terms which they had prepared 
for that purpose, and notwithstanding 
that it was their duty (which they in 
fact appear to have discharged) to 
explain to the C^urt that these terms 
were for the b)nefit of the infant and to 
satisfy the Court to that effect before 
these term? could bo binding, the com- 
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promise was invalid as being a compro- 
mise made out of Court. 

As usual, these contentions are based 
on decided cases which very commonly 
have nothing to do with similar facts. 
There is a passage in Matthews v. 
Munster (1), in which Lord Esher says 
that the duty of counsel is to act for 
bis client in Court and to advise him 
out of Court. There is the case of Qreen 
\-C)ochett {2), where a suit was ad- 
iourned and the two solicitors on either 
side instructed their leading counsel to 
"try to Settle it. The counsel met in 
"the chamber of one of them and drew 
up minutes of a consent decree. In 
that case the client on the one side 
hearing of the arrangement objected. 
Thereupon the other party put in a 
petition and asked to have a decree 
upon the basis of the terms to which 
the other p'arty was objecting. It was 
held in these circumstances, there being 
no agreement coram judice at all, that 
the agreement was not binding between 
the parties. There is a further case 
where the attorney on one side met 
•counsel on the other side in the street 
And it was held that the authority of 
counsel did not extend to such a case 
as that. But there is no authority 
which at all suggests that the proceed" 
ing which was adopted in the present 
case is outside the authority of counsel. 
It does nob vitiate the consent made to 
[the Court and in the presence of the 
Court that counsel on either side have 
considered the matter in the corridor or 
in the bar library. 

The case of Askaran Chauttnal v. The 
E. I. Hy. Co. (3) decided by Mr. Justice 
Page is again clearly distinguishable on 
the facts. A suit had been on the list 
for hearing on the 11th of November 
1924, bub was adjourned by consent. 
On the 20th or 2l9b of November there 
’5^as a meeting, apparently, in the bar 
library. A settlement was arrived at 
•and on the 21th of November the defen¬ 
dant objected to the settlement. On 
the 25bh of November this objection was 
mentioned in Court and on the 3rd of 
December the plaintiff launched a 
motion for the recording of the settle¬ 
ment. That is a case where one side 
il) [1887] 20 Q. B. D. 141=57 L. J. Q. B, 49= 
57 L. T. 922=52 J. P. £60=36 W. R 178. 
(2) [1865] 34 L. J. Ch. 606=13 W. R. 1052= 
12 L. T. 749. 

<8) I. R. 1925 Cal. 696=52 Cal. 386. 


in spite of the objection of the other was 
asking the Court for the first time to 
pass a decree in accordance with the 
compromise. It is not a case which 
was ever settled in Court coram judice. 

In my judgment, therefore, on this 
point the judgment of the learned Judge 
is quite correct and should not be dis¬ 
turbed. This point was the only poin* 
taken at the hearing of thie motion 
before Mr. Justice Buckland. It is true 
that in the affidavits before him other 
points or materials for other points were 
contained. The main effort of the peti¬ 
tion and the affidavits filed on behalf of 
the defendant was to make out that be 
had pub a special restriction upon the 
authority of his counsel, that bis counsel 
had shown signs at consultation of 
being disposed to settle the case and 
that he had definitely refused in sub¬ 
stance the very settlement which bis 
counsel afterwards pub forward. 
Mr, Chaudhuri who was in charge of 
the defendant’s case before the learned 
Judge very wisely refrained from put¬ 
ting forward this part of the case at 
all, and it is not mentioned in the 
learned Judge’s judgment. I have no 
doubt that the learned counsel took 
this somewhat noticeable action for the 
very good reason that be came to the 
conclusion that a perusal of the affi¬ 
davits would satisfy the Court that that 
contention was untrue and I hold it to 
be entirely and somewhat palpably 
untrue that any such restriction was 
put by the defendant upon the authority 
of his senior counsel. 

In this Court, however, we have been 
asked to eutertain various objections and 
to two of them ooly will I refer. The 
authority of counsel to compromise a 
suit coram judice in Court is limited to 
matters involved in the suit and it does 
not extend to collateral matters. If a 
bargain is to be made so as to bind a 
client upon collateral matters then 
learned counsel should take care to get 
express authority from his client. The 
frame of this suit is a partition suit. 
It is true that in the plaint the {Lilooah 
property was put forward as an item 
in the joint estate to he partitioned. 
In the written statement is set up the 
deed of trust by Hira Lai and the defon- 
daut making it dehuttar and in the 
terms of settlement it is agreed that the 
property is dehuttar, The question 
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arises whether to appoint a receiver of 
the debubtar property was a matter 
witbiQ the scops of this partition suit 
or was a matter merely collateral to the 
suit.' I have the greatest difficulty in 
understanding why receivers should 
have been appointed of this debuttar 
property at all and I a:n quite clear that 
it is a matter collateral to the suit and 
nob within the scope of the general 
authority of learned counsel engaged in 
this particular partition suit. That 
being so, it seems to me that that part of 
the terms of compromise was as a 
matter of law outside the authority of 
learned counsel and that in this respect 
and on this particular point the learned 
counsel was under a misconception as 
to the reach of his general authority. 

I do not think that we need consider 
what the effect of tha inclusion of this 
pact of the bargain in the decree would 
be in law. As a matter of fact, learned 
counsel did purport to agree to the 
appointment of these gentlemen as 
receivers of the debubtar property. It 
may be that that is a severable part of 
the agresmenb, but the Court below has 
made a decree bo carry out this among 
other terras of the compromise and, so 
far as this berm is concerned, I think 
chat the compromise was without autho¬ 
rity. The decree must, I think, be 
interfered with in that particular at 
least and as we have to interfere with 
the decree it is necessary for us to 
consider carofully to what extent we 
shall interfere with this decree. The 
question is not merely one of contract 
whether this term is severable or is not 
severable. The question is a question 
of the Court appointing a receiver—the 
Court appointing a commissioner of 
partition whose award as commissioner 
will be a part of the Court’s proceeding 
—a part of the machinery by which the 
case before the Court is to be dealt 
vsith. The Court is being asked for its 
assistance, to use the language of Lord 
Halsbury in Neale v. Gordon Oennojo {i). 

This introduces a father consideration 
of some little importance. The defen¬ 
dant bad employed the drm of attorneys, 
Messrs. Dutt and Sen. to act as his at* 
torneys in this case on bis behalf, and 
Mr. Susil Sen was a partner in that 

(4) [1902] A. C. 465=7ri7. J. K. 8. 939=87 
L. T. 341=66 J. P. 757=51 W. R. 140= 
18 T. L. R. 791. 


firm. He was a person acting as at¬ 
torney for the defendant. Ha and the 
opposing attorney wero appointed re¬ 
ceivers of the joint estate and were 
made joint commissioners of partition. 
There is objection to appointing these 
attorneys as receivers. The objection 
is that an attorney has a certain duty 
to his client : to see to the rights of the 
client in the matter of the receiver’s 
charges and, indeed, it may be in otlier 
matters. In the same wa.y Mr. Susil 
Sen was a person whom the defendant 
bad appointed to fight his case and to 
advise him as regards the nqatbers in 
suit ; and when Mr, S isil Sen is ap¬ 
pointed commissioner of partition acting 
together with the attorney on the other 
side the defendant will either have tO' 
get somebody else to act as his attorney 
on his behalf in matters which the 
commissioners have to decide or he 
v/ill have to go without representation. 
The question is whether an arrangement, 
that interrupts the relationship of at¬ 
torney and client in the manner in- 
which this arrangement does is one that 
should be forced upon the client now 
that the Court is for the first time 
made aware that the client is objecting. 

The lea’^nei Judge who made the con¬ 
sent decree had no reason to suppose 
that the client was objecting. It is 
another question whether, in the cir¬ 
cumstances of this case, it being proved 
that the client has objected at once, 
this Court ought to confine its inter¬ 
ference with this decree to the mere 
question of the receivership of the 
debuttar property. The learned Judge 
in his judgment has stated that it was 
intimated to him that the plaintiff 
contended that the defendant consented 
bo the settlement. If that means that 
the plaintiff assented to the particular 
terms before the Court, that is contrary 
to the evidence adduced by the defen¬ 
dant himself. Thera is not only no- 
evidence to this effect, bub the evidence 
is the other way. This, therefore, is a 
case where it may be taken for certain 
that the defendant was nob personally 
consulted and the matters must rest on 
the exercise by the learned counsel of 
his general authority, In my judgment 
to make the two attorneys receivers 
and cummUsiooers of partition is a very 
strong exercise of the gsneral authority 
of counsel to settle a case. The inter* 
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irupfcion of the client's arrangement as 
regards hi" defence is so direct and 
fundamental that it w)uld be well if 
no such bargain was even made without 
the express agreement of the client on 
either side. Having regard to this 
feature, I am of opinion that we have 
jurisdiction to set aside, on certain 
terms, the decree that was passed by 
jConsent on the 24th of January 1927. 

It is quite true that the basis of the 
exercise of discretion in the ease of 
Neale v. Gordon fjennox (4) was the fact 
that the plaiotifT in that case hal 
expressly stipulated that no settlement 
should he made without the withdrawal 
of the imputations made against her. 
The element of special restriction is not, 
AS I hold, present in this case. But I 
<io nob think that takes the case out 
of the doctrine oi Neale v. Gordon Lennox 
{4). Even where there is a special 
restriction, unless it ha communicated 
to the other side, the party will orii* 
narily ho bound. It is the overriding 
power and duty of the Court to make 
A proper order for the conduct of its 
own businass which is the ground of 
the doctrine laid down by the House of 
Lords in that case ; and although I do 
not say that the present cc^se is so strong 
a case as Neale v. Gord'^n Lennox (4), 
it having been brought to the notice of 
the Court that the client objects, that 
he was not consulted on these particular 
terms, that part of the agreement is 
‘outside the general authority which is 
jUmited to the suit, and those other 
,parts have the etfect of making the 
[attorney a receiver and commissioner, 
that is enough to justify us in saying 
that we will ssb aside the decree. It is 
quite right, however, that the decree 
should be set aside on berms as to 
costs. The defendant must pay all the 
costs thrown away on the 24th of Janu¬ 
ary 1927 and he must pay all costs 
of the plaintiff before Mr, Justice Back* 
land aud in this Court. 

Mitter, J. —I agree. 

D.D. Decree set aside. 
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Itajani Kanta Kayil and others —Ac* 
cused—Appellants. • 

V. 

Bistoo Moni Dassi — Complainant— 
Respondent. 

Criminal Appeal No. 8 of 1927, Djjided 
on 2lst March 1927, from the Order of 
the 2nd Addl. S. J., Howrah, D/* Isb 
September 1926. , 

(a) Criminal P. C., S. 476B— Appeal to 
High Court—Limit uion Act, Art. 155 applies. 

An appeal preferred under S. 476 B against 
an order of the lower Court to the High Court 
is governed by Art. 155, Limitation Act: A. I. H. 
1925 Cal. 122S, Appl. [P 719 0 2] 

ijt (6) Limitation Act, S. 5 —Decision of High 
Court giving differing opinions of two Judges 
about Utnitaiions—Appellant probably misled — 
Time should be extended. 

Where there was a case decided by two Judges 
of IheHigh Court, where one was of opinion ihvt 
a 1 appeal under S. 476 B, Criminal P. 0., must be 
t ea el as an or dioary appeal uudti the Criminal 
F. C. but the other Was of 0 ( inion that such an 
appeilmustbe treated as .v miseellaneous civil 
appeal and regulated by 0. 41, Civil P. C., 

Held \ that the difference of opiniju batweea 
two Judges may afford a reasonable ground for 
a party to suppose that such an appeal was 
a civil appeal -and he had 'JO days’ time from 
the date of the order to prefer an appeal and 
iu such a case extention of time should be 
granted. fP 7^0 0 1] 

{c) Criminal P. C., S. 476—Couri must itself 
record a finding that engulry should be made 
and should itself make complaint. 

Section 476 requires that the Court should 
record a finding that in the circumstances of 
the case before it an enquiry into the offences 
mentioned should be mide and that he should 
make a complaint i i those terms in writing 
signed by him. A note made by the presiding 
officer to his office : “Write to A. M. D. about the 
mattei” is not iu any wav a recommendation or 
a complaint to the criminal Court to take action 
in the matter. [P 720 0 1] 

(i) Criminal P. C., S. 476— Application to 
take action made to successor of Judge—Notice 
to opposite parties should be given. 

When an application is made under S. 476 
before a Judge who had not heard the case, it is 
preferable to issue notices upon opposite parties 
and pass proper orders after hearing them. 

[P 721 0 1] 

❖ (e) Criminal P. C., S. 476— Appeal from 
main case pending — Proceeding under S, 476 
shcnild await disposal of appeal. 

Where an appeal is pending from the mu° 
case in a higher Court, the proper coarse is to 
wait for the result of the appeal before proceed* 
ing under S, 476. fP 721 C ll 

(/} Criminal P. C., 8. 476— Court before whom 
0 ffence is committed is to take initiative (Cam* 
miade, .J.), 

The law requires that when certain classes 
of offences are committed, no Court should take 
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cognizmce of saoh offouces uoless the Court, 
before whom or in relation to the procee'ling 
before which such ofleoces have been committed 
moves for this purpose and removes the legal 
bi,r to the pros-icutlon. [P 70L G *2) 

Sitaram Dinerjee and Diptendra 
Mohan Ghosh —for Appellaabs. 

Anil Chandra Roy Chowdhunj —tor 
the OfOWQ. 

Prahash Chandra Pakrasi —for Oom* 
plainant. 

Suhrawardy, J .—This is an appeal 
under S 476 B,, Criminal P. 0. against 
an order of bhe^seoond Additional Dis¬ 
trict Judge of 24-pargana9 complaining 
or purporting complain under S. 476 
against the appellants recommending 
their prosecution under various se jtions of 
the Indian Penal Code. The fa^ts are that 
an application for the appointment ai 
guardian of two minors was made by 
the third appellant Surendra Nath Hai¬ 
dar under an authority purported to have 
been given by the father of the children 
appointing Surenira Hallar as the gnai- 
dian of the minors after the father’s death. 
Subsquently the mother of the minors 
(the respondent Bistoomoni Dassi) ap¬ 
plied to have the order appointing Su- 
rendra as the guardian of the minors 
revoked. In the course of these pro¬ 
ceedings an award was died on behalf of 
Surendra compromising the case on 
certain terms. This award was objested 
, to by Bistoomoni and the whole case was 
then tried by the then Sscond Additional 
District Judge, Mr. G. N. Boy, who by 
his judgment dated the 8bh May, 1026, 
held that the authority conferring the 
guardianship and the award were both 
false documents ; and the learned Judge 
revoked Surendra's certificate of guardian¬ 
ship and appointed Bistoomoni guardian 
of the minors. Against this order an 
appeal has been preferred to this Court 
(being M. A. 312 of 1920) and this appeal 
is pending. 

On the let September, 1926 an appli* 
cation was made by the respondent Bis¬ 
toomoni before Mr. Jameson who suc¬ 
ceeded Mr. G. N. Roy as the Second 
Additional District Judge for an order 
under S. 476, Criminal P. 0. complain¬ 
ing against the appellants under several 
sections of the Indian Penal Code 
mentioned therein. On that applica¬ 
tion an order was passed by Mr. 
Jameson (to which I will refer later) on 
the day namely the Ist September 1926. 


This order was passed exparfce. The papers 
were sent to the Additional District 
Magistrate of Alipore and summonses 
wero issused against all the appjllants, 
excep'^ing the appellant Kishore Gayen 
which were served upon them on the 
20th October 1926. The appeal to this 
Court was presented on the 5bh January 
1927, when it was placed before the 
Court and admitted. Mr. Roy Chow 
dhury who represents the Grown has 
taken a preliminary objection on the 
ground that the appeal, at any rate 
of the first four appellants, was filed out 
of time and is therefore barred under 
Art. l5o Limitation .4ct nob having been 
presented within 60 days of the order 
appealed against. The appellants are 
not entitled to any allOvTance of the time 
occupied in taking the necessary copies 
as appears from the dates mentioned on 
the back of the copy ; but it is argued 
on their behalf tliat they are entitled 
under Art. 156 Limitation Act to 90 days 
from the date of the order. This con¬ 
tention of the appellants is clearly wrong 
The appellants liaving come to know of 
the GX'parte order passed against them on 
the 20bh October last the appeal presented 
by them on the 15bh January 1027 is on 
the face of it time-barred. 

The appellants argue that this is an 
appeal from the order of a civil Court and 
should therefore be considered as an ap¬ 
peal in a civil case. This view is erroneous 
inasmuch as the right to appeal is given by 
the Criminal P. C. against an order passed 
under that Code, In Chunder Kumar Sen 
V. Malhuriija Debya (1), it was held that 
an appeal under S. 476 B., must bo pre¬ 
sented within the time prescribed by 
Art. 151 Limitation Act—the appeal in 
that case being to a Court subordinate to 
a High Court. The same rule of law will 
apply to an appeal preferred under 
S. 476B against an order of the lower 
Court to the High Court the governing 
article being Art. 155, Limitation Act. 
In this view the appeal of the first four 
appellants must therefore be held to be 
time-barred. But there is another cir¬ 
cumstance which we cannot lose tight 
of. The appeal was admitted by our 
learned brothers Cuming and Gregory, J.J. 
The facts on which the appellants rely 
for an extension of time if the appeal 
was held to be out of time, are men- 
tionei in the petition. We are not 
(1) A. I. Rri925 Cdl. 1228=52 Cal. 1009. 
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in a position to say that these facts 
were not brought to the notice of 
the learned Judges who admitted the 
appeal and they might have thought that 
it was a proper case for concession in 
favour of the appellants. This view 
gains some strength from the deeijion 
of this Court in the case of Hamid Ali 
V. Madhu Sudan Das (2). There 
Chotzner J., was of opinion that an appeal 
under S. 476 B, Criminal, P. 0. must be 
treated as an ordinary appeal under the 
Criminal P. 0. But Duval, J., was of 
opinion that such an appeal must be 
treated as a miscellaneous civil appeal 
land regulated by O. 4L, Civil P. G. 
•This difference of opinion between two 
learned Judges may afford a reasonable 
ground for 'appellants to suppose that 
the appeal was a civil appeal and they 
had 90 days’ time from the date of the 
order to prefer an appeal to this Court. 
In this view we propose to hear the 
appeal of the first four appellants. 

As regards the appeal by Kishore 
Mohan : there is no doubt that it is 
within time. The order for the issue of 
summons against him was passed on 
the 6th December 1926 and it was 
actually served upon him on the 186h 
December 1926. The fact that Kishore’s 
appeal is in time, and that we have to 
hear it, has induced us to a certain 
extent to admit the appeal of the other 
four appallants. 

Now, to come to the real question in 
the case, namely whether there was a 
proper order under S. 476, Criminal, P. C. 
upon which action could be taken by the 
criminal Court. The opposite party, 
Bistoomoni Dasi, filed an application on 
the 1st September stating all the circum¬ 
stances of the case and prayed: 

Your Honour may ba graciously pleased to 
lodge % complaint with the Magistrate for trial 
of the opposite parties Nos. 1, 2, 3, 4 and 6 under 
Ss. 463, and 193, I. P. 0., and of the oppo¬ 
site party No. 1 under Ss. 463, 471, 193 and 
196, I. P. C., and of- the opposite party No. 5 
under S. 193, I. P. 0. 

On the margin of this application the 
order written by. the learned Judge 
Mr. Jameson is : 

Write to A. D. M. about the matter and ask 
him to proceed under S. 476, Criminal P. 0. 

It is not apparent what further pro¬ 
ceedings were taken in this matter, but 
it appears from the Magistrate’s record 
that in all probability this application, 
with the order thereon, was sent to the 
^(2) A. I. R. 1927 Cal 284=51 Cal. 355. 


Magistrate bscause there is a letter 
dated the 16th November, 1926, from 
Mr. Jameson to the District Magistrate 
in which it is stated that no preliminary 
enquiry as was asked for by the Magis¬ 
trate was necessary as prima facie the 
case bad been made out in the judg¬ 
ment of his predecessor. On receipt of 
this letter the Additional District 
Magistrate passed the following order: 

The order of the Additional District Judge on 
the margin is treated as a complaint and eogni- 
zince taken. I have made over to S. D. 6. 
Diamond Harbour, for disposal. 

This shows that the order written by 
Mr. Jameson on the margin of the ap¬ 
plication of the opposite party was 
treated as a complaint upon which 
criminal proceedings were started under 
S. 476, Criminal P. 0. S. 476, so far as it 
is relevant for our present purpose, runs 
like this: When any civil Court is of 
opinion that it is expedient in the in¬ 
terest of justice that an enquiry should 
be made into any offence referred to in 
S. 195, which appears to have 

been committed in or in relation to a 
proceeding in that Court, such Court 
may record a finding to that effect and 
make a complaint thereof in writing 
signed by the presiding officer of the 
Court and shall forward the same to a 
Magistrate, &c. The section therefore 
requires that the Court has himself to 
find that in the interest of justice an 
enquiry should be made ; as also that he 
should record a finding to the effect that 
such enquiry should be made into any 
offence committed in relation to a pro* 
ceeding in that Court. The Court has 
further to make a complaint thereof in 
writing signed by the presiding officer of 
the Court. Complaint’ has been defined 
in S. 4, Criminal P. 0 , as : 

An allegatioD made orally or in writing to a 
Magistrate with a view to his taking action 
under this Code that some person whether 
known or unknown has committed an offence. 

The section therefore requires that tho 
Court should record a finding that in the 
circumstances of the case before it an 
enquiry into the offences mentioned 
should be made and that be should make 
a complaint in those terms in writing 
signed by him. In the present case the 
only order was “write to A. D. M. about 
the matter.” This order was presumably 
passed upon the office and was not in any 
way a recommendation or a complaint 
to the criminal Court to take action in 








1927 


•4r 


ISMAiD Khan v. King*Emperor Calcutta 721 

decide whafc offences had been committed 


the matter. It is not therefore an order 
passed under S. 476, Criminal P. 0., nor 
a complaint within the meaning of the 
Criminal Procedure Code. 

Bub it has been argued on behalf of 
the Grown, as well as by Mr. Pakrashi 
who appears for Bistoomoni Dassi 
that the order must be construed 
with reference to the petition upon 
which it was passed. Though I am not 
sure that it would be correct for a Court 
to refer to a petition in passing an order 
like this according to the terms of S. 476, 
but conceding that it can be read along 
with the petition 1 do nob find that there 
is any order which can be said to be a 
complaint to the criminal Court. 1 am 
accordingly of opinion that the order 
upon which the proceedings have been 
started in the criminal Court is not an 
order under S. 476, Criminal P. G. It is 
not necessary in this view to set aside 
the order passed by Mr. Jameson on 
the 1st September 1926, in so far as it 
directs the office to take certain steps. 
But if it is regarded as an order under 
S. 476, it must, in my opinion, be dis¬ 
charged. 

I should like to aid that in the cir¬ 
cumstances of this case, when an applica¬ 
tion was made under S. 476, Criminal 
P. 0., before a Judge who had nob heard 
the case it would have been a better 
exercise of discretion to issue notices 
upon the opposite parties and pass 
proper orders after hearing them. In 
the present case the opposite party had 
already filed an appeal to this Court 
against the order of Mr. G. N. Ray. If 
this fact was brought to tho notice of 
Mr. Jameson, it was possible that be 
might have stayed his hands till the 
disposal of the appeal. 

It is still open to the respondent oppo¬ 
site party to apply for a fresh order 
under S. 476, Criminal?. G., in which 
case the learned Judge will no doubt act 
according to law. But considering that 
an appeal is pending in this Court, in 
my opinion, the proper coarse is to 
wait for the result of the appeal. In this 
view I will allow the appeal. 

Cammiade, J. —1 agree with what 
has fallen from my learned brother and 
with the order which he proposes to 
pass. I wish to add that in a case sach 
as the present It was necessary for the 
Judge who intended to make a complaint 
to look into the facts of the case and to 
1927 0/91 & 92 


by what particular person. Mr. Jameson 
did not try the case for revocation and 
he was not aware of the facts. The 
judgment which was delivered by his 
predecessor does not contain anything 
from which it can be ascertained that 
particular persons had taken part in the 
commission of any particular offence. 
The law requires that wheti certain 
classes of offences are committed, no 
Court should take cognizance of such 
offences unless the Court, before whom 
or ill relation to the proceeding before 
which such offences have been com¬ 
mitted, moves for this purpose and 
removes the legal bar to the prosecution. 
There is nothing on tho record to show 
that Mr. Jameson applied his mind to 
this matter or decided what offences had 
been committed or who had committed 
them ; and therefore it must be taken 
that the second letter written by him to 
the Magistrate cannot by any stretch of 
language amojnt to a complaint. In my 
opinion that complaint, if it is treated 
as one, should be quashed because it is 
nob in compliance with law. I would 
further point out that in the petition 
that was filed by Bistoomoni there is a 
prayer for the prosecution of the accused 
persons (appellants before us) on charges 
under S. 463. No offence is punishable 
under that section, for S. 463 defines 
forgery. The offence is punishable under 
8.463. I find from tho record that the 
Magistrate has issued summons under 
8 . 463, I. P. C. This would lead to 
trouble later on. In all these circum¬ 
stances I agree with the order which 
my learned brother has passed. 

D.D. Appeal allowed. 
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Sl:hii.\wardy and Cammiade, JJ. 

Ismxil Khan —Accused—Appellant, 

V. 

Kinfj-Emperor —Opposite Party. 

Criminal Appeal No. 8L7of 1927, De¬ 
cided on 2Ub March 1927, from the 
order of the Gh. Presy. Mag., Calcutta, 
D/- 11th December 1926. 

Anns Act, S.. 20—Entering case in a case~ 
hsoli and miking out a charge Is not institution 
oj proceeding. ^ 

Entering a cise io the caw book and making out 
a charge is not iastitation of proceedings under 
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S. 29. Thft proceedings re-illy start when the 
accused is placed before the Courc. 

[P. 722. C. 2; P. 723. C. 1] 

The word “ proceeding” in S. 29 does not 
mean that no action can be taken by any officer, 
police or otherwise, in the matter without a 
previous siocbioo of the Goinoaissioaer of Police; 
17 CaL 574, Expl. and Dust. [P.722, C. 1] 

Mrit/jiinjoi/ Chatterjee, Bisanta Knmir 
Mickkerjee aod Bkolanatk Dutta —for 
Appallaut. 

^lasik —for tha Grown. 

^ Judgment. — The appellant Ismail 
Khan has bean convicted by the Chief 
Presidency Magistrate of Oalcutta under 
S. 19 (f), Arms Act (11 of 1878) and sen¬ 
tenced to two years’ rigorous imprison¬ 
ment. The first and the only substan¬ 
tial ground taken on his behalf is that 
proper sanction not having been obtained 
before the proceedings against the peti¬ 
tioner were instituted, the trial and the 
conviction are bad in law. The facts of 
the case are that the prosecution inspec¬ 
tor on receipt of certain information 
arrested the aicusad, with a pistol and 
23 live cartridges, in the presence of 
search witnesses on Prem Ohand Boral 
Street about 7 p. m. on the 6th Septem¬ 
ber last. Thereafter he took the accused 
to tha Muohipara police station and 
entered a case against him under tha 
Arms Act and searched his house. The 
charge was entered in the crime sheet. 
Sanction was secured on the 76h and the 
man was then sent up with a chalan and 
placed before the Oourfc. The argument 
on his behalf is that under S. 29, Arms 
Act, no proceedings should have been 
instituted against the accused without 
the previous sanction (in this case) of 
the Comoiissionsr of Police. It is urged 
that entering a case in tha case-book and 
making out a charge is institution of 
proceedings under S. 29 and therefore 
the absence of proper sanction previous 
to the entry in the thana book has 
vitiated the entire trial. We do not 
think that this argument has any sub¬ 
stance in it, S. 29 says that no pro¬ 
ceedings should be instituted against any 
person in respect of an offence under 
S. 19 (f). Arms Act, without the sanction 
of the Commissioner of Police, if the 
offence is committed in a presidency 
town. The meaning which is sought to 
be attached to the word “ proceeding" is 
that no action can be taken by any 
officer, police or otherwise, in the matter 
without a previous sanction of tha Oom- 
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missionar of Police. It is difficult to sea 
what the arres^ng inspector was ex¬ 
pected to do in the circumstances of 
this case ; but it is suggested that he 
might, if the offence was a cognizable 
one, have taken the accused into custody 
and, without entering a charge in the 
diary book, asked for the sanction of the 
Oommissioner of Police and on receipt 
of it made the necessary entries in the 
station books. We feel no hesitation in 
saying that this argument is far fetched 
and that it has never been tha intention 
of the legislature to laydown such an 
awkward procedure and make the pro¬ 
secution open to the charge that no entry 
equivalent to a first information was 
made immediately after the arrest. 

In support of the view urged on behalf 
of the appellant reliance has been placed 
on the Full Bench decision of this Court 
in the case of Karim Buksk v. The Queen‘ 
Empress (1). There it was held that tha 
lodging of a false information with the 
police of a cognizable offence is instituting 
a criminal proceeding within the mean¬ 
ing of S. 211, I. P. C., Wilson, J., who 
delivered the judgment of the,Pull Bench, 
took particular care to say that tha 
meaning which he gave to the words 
" institution of criminal proceedings" in 
S. 211, I. P. 0., must be limited to tha 
scope of that section. No analogy can 
be drawn by putting S. 211, I. P. 0., 
alongside S. 29, Arms Act, which deals 
with totally different matters. Under 
S. 211, I. P. C., the complainant is said 
to institute a proceeding if he prefers a 
false charge of a cognizable offence to 
the police who are expected to move in 
the matter, and if they are satisfied that 
there is a prima facie case against the 
accused will send him up for trial. It 
was pointed out in that case that there 
are two sorts of institutions of criminal 
proceedings : one was by giving informa¬ 
tion to the police which would in all 
probability move them into action and 
the other by filing a complaint in Court 
with the idea that the Court will take 
action in the matter. In either case 
the police or the Court may refuse to 
proceed farther but the complainant has 
done all he could to charge his adversary 
with the alleged offence. It was in this 
view held that making a false charge to 
the police of a cognizabla offence is tha 

Tl) [1S90J 17 Oal. 574, 
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insfeitiufcion of crimiual proceedings with¬ 
in the meaning of S. 211, I. P. 0. 

Id a sister piece of legislation, that is, 
the Explosive Substances Act, a similar 
sanction is providedfor by S. 7 of Act 6 
of 1908. S. 7 of that Act runs as fol¬ 
lows : 

No Court shall proceed to the trial of any 
person for an oftenca against this Act e:£cept 
with, the consent of the local Government or 
'Governor-General in Council. 

There is no much difference between 
consent aud sanction, the absence of 
either of them being a bar to the in¬ 
itiation of prosecutions under the Acts. 
S. 7, Explosive Substances Act, provides 
ijhat consent to the prosecution should be 
obtained before the Oourt proceeds with, 
the trial of the accused. The idea under¬ 
lying S. 29, Arms Act, is tha same. By 
entering the charge in the office diary or 
preparing the charge sheet no criminal 
proceedings are instituted, the acts being 
really routine and administrative. The 
proceedings really start when the ac¬ 
cused is placed before the Court. In S. 195, 
and the following sections of the Criminal 
Procedure Code which speak of sanction, 
it is laid down that proper sanction 
should be obtained before the Court 
takas cognizance of the case. By obtain¬ 
ing sanction a bar is removed to pro- 
fleoution for a particular offence ; in other 
words, in order to enable the Court to 
taka cognizance of it proper sanction 
must be obtained from proper quarters. 
An objection similar to this was taken in 
the case of Ahmed Hossein, v. The Queen' 
Empress (2). In that case the objection 
was not particularly dealt with in the 
judgment of the learned Chief Justice 
but it was overruled. We are accord¬ 
ingly of opinion that no error of proce¬ 
dure has been made in the present case 
and that sanction was properly obtained 
from the Commissioner of Police before 
the accused was placed on his trial. 

It is next urged by Mr. Mrityunjoy 
Chatterjee for the accused that posses- 
eioQ found with the accused by the 
Magistrate was not sufficient for a con¬ 
viction under S. 19, (f). That clause says 
that any person who has*ia his posses¬ 
sion or under his control ahy arms, etc. 
We fail to understand what the real 
ground of objection is ; but it is probably 
based on the case for the defence which 
we are asked to accept as true. The 

(a).Cl900] 27 Cal. 692=4 0. W. N. 750. 


defence case is that the bundle which 
contained the pistol and ammunition 
was the property of a friend of the ac¬ 
cused named Idu who was proceeding 
with him along the street and had just 
made over the bundle to him and gone 
away on the pretext of answering a call 
of nature. The police in the meantime 
came up and arrested the applicant. The 
suggestion is that the case was a manu¬ 
factured one and that the police bad 
engaged Idu to decoy the accused. There 
is no evidence worth the name to sup¬ 
port the defence story. Two witnesses 
have been examined on behalf of the ap¬ 
pellant. The first witness says that the 
accused came to his shop one day to 
bring some offerings and the next day ha 
came to him and told him that he had 
bean arrested. While the witness was 
weighing the offerings, an old man came 
and called the accused and took him 
away. The old man had a bundle wrap¬ 
ped in cloth in bis own hand. The 
second witness says that he saw the ac¬ 
cused aud another man in the street and 
the other man bad a bundle in his hand 
and told the accused “ hold this for a 
few minutes as I have to answer a call 
of nature.” Within five minutes the ac¬ 
cused was arrested. It is not contested 
that the accused was found in possession 
of a bundle containing articles. The 
story now set up by the accused was not 
put before the police at the time of the 
arrest, and in the cross-examination of 
the prosecution witnesses the case for 
the defence was not put to them in the 
way in which it has now been attempted 
to be put. We think that the story set 
up on behalf of the accused was an after¬ 
thought. In his sta-6 ment the accused 
named only one person by the name of 
Elahi who saw the appellant going with 
an old man ; but this man Elahi was not 
examined and two other persons were 
produced to support the defence story. 
In these circumstances we have no hesi¬ 
tation in holding that the appellant has 
failed to prove his case and that he being 
found in possession of the articles is 
liable to be convicted under the Arms 
Act. 

Then it is urged that the sort of pos¬ 
session found is not inconsistent with 
the innocence of the accused. The pos¬ 
session found by the lower Court is that 
the accused was arrested with a bundle 
containing those articles. He was em- 
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ployed on board a sea-going vessel and 
had shortly before the occurrence came 
to the town. The weapon found is of 
foreign make which is not ordinarily to 
be found in the city. Taking these and 
other circumstances into consioeration 
the learned Magistrate found that the 
appellant was possessing those articles 
with a guilty knowledge and we think 
that be has been rightly convicted. The 
appeal fails and is dismissed. 

D.D. Appeal dismissed. 
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C. C. Ghose and Cammiade, JJ. 

Lal Mohan {Saha) Poddar —Accused— 
Petitioner. 

V. 

King-Emperor —Opposite Party. 

Criminal Revision No. 324 of 1927, 
Decided on 15bh June 1927, from an 
Order of the Dy. Mag., Dacca, D/- 11th 
February 1927, 

Income-iax Act (1922). S. Zl—Account booled 
produced hi pursuance 0 / notice under S. 23 (2) 
jound io be false—Prosecution under S. 196, 
I. P. C., cannot be sustained. 

Section 37. being a penal section, has to be 
construed strictly. There is no reference what* 
soever iu the section itself to 8.196,1. P. C., there¬ 
fore, a person cannot be prosecuted under S. 190 
for producing account books in pursuance of 
notice under S. 23 (2) where the books were found 
to be false. [P 725 0 Ij 

Provas Chandra Milter, Bhagirath 
Chandra Das and Suresh Chandra 
Taluqdar —for Petitioner. 

EhundJear —for the Crown. 

Judgment. —This rule must b© made 
absolute and for the following reasons : 
It appears that the petitioner before us 
is a member of a family who carry on an 
ancestral business in the district of 
Dacca as cloth merchants and money* 
lenders. The firm in question were 
asked by the income-tax authorities to 
submit a return of their income for pur¬ 
poses of assessment of income-tax. A 
return was hied, but thereafter a notice 
was served on the firm under the provi¬ 
sions of S. 23 (2), Indian Income tax Act, 
1922, requiring the production of certain 
account books for the 1329 and 1330 B. 
S. The petitioner before us as stated 
above is a member of the firm but he is 
also a legal practitioner at Narainganj. 


It appears that the petitioner on two- 
days, namely, the 8th September 1925' 
and the 25th November 1925, produced 
certain books belonging to the firm in 
question before the additional iDcom» 
tax officer. It is said that be attended 
before the addititional income tax officer 
for the purpose of explaining the ac* 
counts contained in the said books to the- 
additional income tax officer. It was 
found, however, in the course of further 
investingation by the income-tax autho* 
rities that the books in question wera 
false account books and had been pre¬ 
pared for the purposes of the assessment- 
of income-tax. Thereafter the peti¬ 
tioner along vrith another person was- 
prosecuted for having committed an 
offence punishable under S. 196, I. P. Or 
He was convicted and sentenced to pay a- 
fine of Rs. 500 and io be detained in 
Court till the rising. The petitioner 
thereafter moved this Court and obtained, 
the present rule. 

On behalf of the petitioner Sir Provas 
‘Mitter has argued that the petitioner 
could not be convicted under S. 196, I. 
P. C., having regard to the provisions of 
S. 37 , Indian Income Tax Act. Section. 
37 of the Act runs as follows : 

The income tax officer, Assistant Commis¬ 
sioner and Commissioner shall, lor the purposes- 
of this chapter, have the same powers as are vest- 
' ed in a Court under the Civil Procedure Code, 
1908, when trying a suit in respect of the follow¬ 
ing matters, namely: (a) enforcing the attendanoe- 
of any person and examining him on oath or 
affirmation ; (b) compelling the production of 
documents., and (c) issuing commission forrexa- 
mination of witnesses, and any prooeeding bofore- 
an income tax officer. Assistant Commissioner 
or Commissioner under this chapter shall ba 
deemed to be a ‘‘ judicial prooeeding '* within, 
the meaning ot Ss. 193 and 228, 1. F. C. 

Ifc would appear from what is oontain*^ 
ed in S. 37, Indian Income Tax Act, that 
any proceeding before an income tax. 
officer, Assistant Commissioner or Com¬ 
missioner under the chapter in which 
S. 37 finds a place [it may be noted that 
a proceeding pursuant to a notice under- 
S. 23 (2) is a proceeding under the said^ 
chapter] would be deemed to be a “ judi¬ 
cial proceeding j' for the purpose of sus¬ 
taining convictions under Ss. 193 and 
228, I. P. 0. As we read S. 37, it 
seems to us to be clear that the legisla¬ 
ture has, for the purpose of punishing 
offences under Ss. 193 and 228,1. P. 0. 
(and under no others), converted proceed¬ 
ings before the officers mentioned therein 
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whiob are nob judicial proceedings ordi* 
narily, into “ judicial procedings.” Sec* 
bion 37, being a penal section, has to bo 
construed strictly, and as will be seen, 
from wbat is stated above there is no 
reference whatsoever in the section itself 
bo S. 196, I. P. G. Therefore having re¬ 
gard to the terms of S. 37, it cannot be 
said that the proceedings which took 
place before the additional income tax 
oflicer on the production of the account 
books on the two dates referred to above 
were “ judicial proceedings.” If that is 
so, having regard to S. 37 there is no 
room whatsoever in it for attracting 
Unto it the provisions of S. 196,1. P, C. 

I The result therefore is that the con¬ 
viction and sentence of the petitioner 
under S. 196, I. P. G., must be set aside 
and the fine, if paid, will be refunded. 

D.D. Go>ivictio)i set aside. 
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Rankin’, 0. J.. and Buckdand, J. 

Bend'll National Bank, Btd. —Defen¬ 
dant—Appellant. 

V. 

Janoki Nath Boy and others —Plaintiffs 
—Respondents. 

Appeal No. 9d of 1926, Decided on 7th 
April 1927, from an order of C. G. Ghose, 
J.,D/- 21th May 192G. 

sfs (a) Transfer of Property Act, S. IIG— 
tenant holding over and 2 >^ying enhanced rate 
4X3 contained in a renewal clause—Landlord 
accepting the rent—TenatU is not monthly tenant 
but is deemed to have taken a renewal. 

Where lessees remain in possession after lease 
period and pay rent at an enhanced rate as per 
terms of a renewal clause contained in the 
original lease deed and the lessors accept the 
rent, the lessees must be deemed to have re¬ 
mained in possession under the renewal clause 
of the lease as persons who had exercised the 
option given to them by the renewal clause and 
whose right so tD do hid been acknowledged by 
the lessors and acted on by both parties : 
Mayor v. Tyler, (1854) 8 Q. B. 95, Bel. on. 

[P 727 C 1] 

(ft) Transfer of Properly Act, 8. 103 if )— 
Lessee holding over under renewal clause—Mort¬ 
gagee from such lessee is liable to lessor for rent. 

Mortgagee in the form of an Eogiish mortgage 
from lessee who has continued to hold as per 
terms of a renewal clause contained in original 
lease is liable to the lessor for rent from the 
date of mortgage, and he cannot escape liability 
for rent by reason of the fact that the lessee had 
not obtained a formal registered instrument 
oreating a fresh term of le.ise. [P 780 0 1] 
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N. N. Sarkar and A. K. Boy —for Ap- 
Xiellanb. 

Binode Milter, B. K. Ghosh and B. N. 
Boy —for Respondents. 

Rankin, C. J .—Plaintiffs are lessors 
of 31-3, Marquis Street and the Anglo- 
American Motor Car Company wero 
lessees under a registered lease, dated 
21sb December 1920, for a term of three 
years from 6th November 1919 at a 
rent of Rs. 500 per month. That lease 

contained the following clause : 

Provided further that if the lessees shall 
regularly and punctually pay the rent hereby 
reserved and duly observe and perform the cov* 
enants and conditions on their part to be 
observed and performed, then the lessees shall be 
entitled to a renewal of this demise for a further 
period of three years on the same terms and con¬ 
ditions as are contained in these presents except 
that the monthly reut shall be six-hundred 
rupees iuste.ad of five-hundred rupees and that 
there will be no covenant for a further renewal. 

Also a covenant not to 

assign or sub-let or part with the possession of 
the said demised premises without the consent 
in writing of the lessors first had and obtained, 
but such consent shall not be unreasonably 
withheld. 

The original term having expired on 5th 
November 1922 the lessses continued in 
occupation and in November 1^23 the 
plaintiffs sued them for rent in arrear 
(Suit No. 3017 of 1923) setting out in 
their plaint the renewal clause and com¬ 
plaining inter alia that for January, 
February and March 1923 the leasees 
had paid rent at the rate of Rs. 500 
only “in breach of the covenants in the 
said lease,” The lessees by their written 
statement denied that they had paid 
only Rs. 500 for January. February and 
Marcli and said that they had paid the 
rent in full for these months and also for 
April and May 1923 and that for June 
they had paid Rs. 500 leaving Rs. 100 
owing. They admitted a certain sum 
as due and owing on this basis, namely, 
Rs. 2,647, and for this udgment was 
obtained on admission. 

It seems that the lessees had erected 
a factory or workshop and some sheds on 
the premises and had certain plant, 
machinery and other things thereupon. 
They were being financed by or accom¬ 
modated with a loan from the appellant 
bank, the Bengal National Bank. Limi¬ 
ted, by means of a cash credit loan 
account. On 18th February 1924 a re¬ 
gistered mortgage deed was entered into 
by these parties which contained the 
following operative words : 
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And this Indenture also ^itnesseth that in 
farther pursuance of the said agreement and in 
consideration of the premises the Company doth 
hereby ttinsfer and assign unto the Bank first 
all that piece or parcel of land containing by 
measurement one bigha and ten chittaks situate 
and lying at 31-3, Marquis Street, particularly 
mentioned and described in the first Schedule 
hereunder written and all other premises com¬ 
prised in and demised by the said lease of 
twenty-first December one thousand nine hun¬ 
dred and twenty aforesaid or expressed so to be 
and all that the-benefit and advantages there¬ 
under ; secondly all those the workshop factory 
buildings and sheds machineries, apparatus, tools, 
implements, plants and stores which have been or 
may hereinafter be erected and are used in con¬ 
nexion with the business carried on by the Com¬ 
pany on the demised premises or at No. 5, Ohow- 

riugbee.To have and to hold unto the Bank 

as to the premises first hereinbefore transferred 
and assigned for all the residue now unexpired 
of the terms created by the said lease subject to 
the payment of the rents reserved by the said 
lease and performance of the ‘covenants and 
conditions in the said lease contained and as to 
all other the premises • hereby transferred and 
assigned unto the Bank absolutely and for ever, 

subject to a proviso for redemption. 
There was a declaration that in case of 
default by the company the bank should 
be entitled to eater into possession of 
the said land, hereditaments and pre¬ 
mises and to seize and sell the machinery, 
etc. Also that the deed should be con¬ 
strued as an English mortgage as defined 
in the Transfer of Property Act, 1882. 

And the Company doth hereby covenant with 
the Bunk that the Company now hath full 
power and absolute authouty to grant convey 
and transfer and uSbigQ the said premises here¬ 
in comprised and hereby mortgaged unto the 
Bank in manner aforesaid that the said lease 
dated twenty-first day of December 1920 is still 
valid and subsisting.to hold and enjoy etc. 

The Comiany went into voluntary 
liquidation at some date in November or 
December 1924 which, does not appear 
clearly from the record and in February 
1925 a compulsory winding-up order was 
made against it, a Mr. S, K. Dey being 
appointed official liquidator. The 
plaintiffs had several grounds of for¬ 
feiture had they chosen to proceed to 
forfeit the term—rent was in arrear for 
Over a month, the ^ covenant against 
assignment had been broken and the 
Company had gone into liquidation. 

The bank in November bad entered 
into possession and put up a notice-board 
with the name of the bank. That the 
plaintiffs’solicitors did not know of tho 
terms of the deed of 18th February 1924 
or that it purported to be au absolute 
assignment of the premises is dear. The 
correspondence shows that the bank 
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repudiated liability to pay rent claim¬ 
ing inter alia that by merely taking 
possession of the assets mortgaged to 
them they were not in possession of the- 
premises. It seems that from 17th 
November 1924 to some date in March 
1925 various executions were levied on 
the assets, but in what way this affects 
the bank’s position is not intelligible to 
me. The plaintiffs’ solicitors continued: 
to allege by their letter that the bank 
was in occupation, that it was liable 
for rent or at least to pay for use and 
occupation. They continued also to- 
claim against the company, At last, on 
30th June 1925 they gave both the 
company and the bank notice to quit 
at the end of July, but the liquidator 
could not get the hank to do so, and on 
27th August 1925 the plaintiffs brought 
this suit for rent against both. 

The plaint was originally based as 
against the bank on the allegation that 
the bank were mortgagees of goods 
which they bad kept on the premises 
and were in occupation of the premises 
“without the leave or license of the 
plaintiff.” The suit came on for hearing 
on 21st April 1926 when certain issues- 
ware framed and learned counsel for the 
Bank contended that the plaint disclosed 
no cause of action against his clients^ 
The plaintiffs in the meantime had 
come to know the terms of the mortgage 
deed. They obtained leave to amend and 
the amended plaint proceeded as against 
the bank on the basis that by taking an 
assignment of the term the bank made 
itself liable for the rent but it alleged 
in supplement of this contention thab 
the bank had been in possession of the 
premises and claimed to hold the bank 
liable till the premises should be vacated. 

The defence to the amended plaint 
denied that the lease had been renewed!^ 
and contended that tho company, after 
the expiry of the original term, were- 
only monthly tenants and had been so 
treated by the plaintiffs. It alleged that 
the company thereafter had no lease. 
It denied that the bank was ever in 
possession or bad ever been recognized 
as transferees of any lease or as tenants. 

The learned Judge has held that 
after the expiry of the original term tho 
defendant company was not merely in 
the position of a tenant holding over by 
the month and in this I think he is 
clearly right. The guestipn is one of 
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fact and although it is not impossible 
that a tenant should hold over at an 
enhanced rent [cf Mayor of Thetford v. 
Tyler {!),] it is clear that these lessees 
remained in possession under the re¬ 
newal clause of the lease as persons who 
ihad exercised the option given to them 
|by this clause and whose right so to do 
had been acknowledged by the lessors 
and acted on by both parties. This ap¬ 
pears abundantly from the pleadings in 
suit No. 3017 of 1923 as from the terms 
of the mortgage-deed of 18th February 
1924. The drafting of that deed pro¬ 
ceeded on the basis that the lease of 
21st December 1920 was a registered 
instrument, which by its own force 
created two terms or at least that in 
February 1924, there was a residue un¬ 
expired- of the term granted by the 
lease of 1920. This view may bo techni¬ 
cally incorroct, but it is clear enough 
that the company were in possession 
under the renewal clause. 

Having found that the company were 
not merely holding over with the land* 
lord’s consent as contemplated by S. 116, 
Transfer of Property Act, and finding 
that the mortgage deed of February 
1924 was expressed to contain an 
absolute assignment of the lessee’s right 
the learned Judge has held the appel¬ 
lant bank liable for the rent which 
accrued due after the date of the deed. 
He did not decide the question whether 
the appellant bank was or was not 
in possession of the premises from 
November 1924 onwards, but treated 
them as liable to pay the rent by privity 
of estate. 

The main contention of the appellant 
bank in this appeal is that the renewal 
clause is not itself a lease for a new 
term commencing in November 1922, 
but is a mere covenant or agreement 
to grant a future lease, provided that 
the lessees should comply with certain 
conditions and should be desirous of 
obtaining a fresh term ; that the assignee 
♦of a person in possession under an agree¬ 
ment for a lease has no privity of estate 
with the lessor ; and that, apart from pri¬ 
vity of contract such as would arise by 
the assignee’s attorning tenant to the 
lessor,the only way in which the lessor 
conld claim to hold an assignee liable upon 


(1) [16461 8 Q. B. 95=15 L. J. Q. B. 33=10 
Jnr. 66. 


the covenants which run with the land, is 
by making out a right to specific perform¬ 
ance, on the principle illustrated by the 
case of Walsh v. Lonsdale (2). On this 
last point it is contended : (1) that as laid 
down in Grey v. Shyer (3), the plaintiffs 
must make a proper case for specific per¬ 
formance on their pleadings, showing 
that they were ready and willing to grant 
a proper lease and to accept the appel¬ 
lant bank as assignee of the term. This, 
it is said, is particularly necessary in view 
of the notice to quit given to the appel¬ 
lant bank on the 30th June 1925, by the 
plaintiff’s solicitors; (2) that as shown by 
the case of Purchase y. Lichfield Bre¬ 
wery (4) equity will not grant specific 
performance for the purpose of making a 
mortgagee liable to the lessor for rent 
and convenanfcs. To do so would be con¬ 
trary in effect to the principles laid down 
in Moore v. Grey (5) and Cox v. Bishop 
(6). It is denied that the appellant bank 
did enter into possession of the premises 
bub it is admitted that they entered upon 
the land to take possession of the mort¬ 
gaged chattels. Possession, however, is 
immaterial according to the appellants’ 
argument save as an eleraect in any 
question of privity of contract, and as 
the possession, if any, in this case was 
accompanied from the first by denial of 
possession and a refusal to admit lia¬ 
bility for rent there can be no question 
here of privity of contract and possession 
is altogether immaterial. Neither the 
original nor the amended plaint makes 
the case that the bank entered into pos¬ 
session or was accepted by the lessors as 
tenant ; indeed the original plaint is to 
the contrary. 

I propose first to decide the question 
of fact whether the appellant entered 
into possession of the premises, that is to 
say, went upon the land and occupied 
it claiming to have exclusive right of 
occupation. On that point we have the 
correspondence and the evidence of 
Nanda Lai Son. No evidence has been 
given by the appellant bank on this 
question. I pay much more attention to 
what the appellant bank said and did 

TirLi^«2] 21 Ch. D. 9=4G L. T. 858=52 L. J. 

Ch. 2=31 W. R. 109. 

(H) [1922] 2 Ch. 22. 

(4) [1915] 1 K. B. 184=111 L. T. 1105=84 

L. J. K. B. 742. 

( 5 ) [1848] 2 Phillips 717=42 E. R. 1120=18 

L. J. Ch. 15=12 Jur. 952. 

(0) [1857] 8 De. 0. M. & G. 810=44 E. E. 604 
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vis a vis the company than I do to such a 
latter as that of loth Dacambar 1924, by 
tlia bank's solicitors to tha plaintiffs’ 
solicitors. I find as a fact that tha bank 
entered into possession of tha premises 
and was in possession of the premises 
down to the institution of the suit. 

The law of India as to the liability of 
assignees of leaseholds is in no way in a 
satisfactory condition. The Transfer of 
Property Act, by S. 105 defines lease as 
a cransfer of a right Co enjoy” and bv 
S. 107 

a lea=5e of immovable propjrty from yoar to 
year or for auy term e^'ceadiug one year, or 
reserving a yearly reut. caa be made only by a 
registered iastruinent. 

By S. 103 it is provided that the 
benefit of the covenint of qoiet enjoy¬ 
ment 

shall be annexed to and go with the lessee’s 
interest as such, an i tn vy oa enforced by every 
person in whom that Interest is, for the whole 
or any part thereof, from time to time vested. 

It is also provided that 

the lessee may transfer absolutely or by way 
of mortgage or sub-lease the whole or any ptrt 
of his interest in the proparty and any trans¬ 
feree of such interest or part -may again transfor 
it. The lessee shall not. by reason only of sueh 
transfer, cease to be subject to any of the lia¬ 
bilities attaching the lease. 

By S. 109 the principle appliei in 
cases of assignment of the reversion is 
that the lessor can part with his rights 
to the assignee but cannot substitute his 
assignee in his place to shoulder his 
liabilities except with the lessee’s con¬ 
sent. These would appear to be the only 
express provisions bearing upon the pre¬ 
sent question, though it is true that as 
between mcrtgagor and mcrtgagee S. 65 
provides that the mortgagor of the lease¬ 
hold is responsible for the payment of 
the rent so loog as the mortgagee is not 
in possession. 

Tha English law upon this subject de¬ 
pends entirely upon a distinction between 
the legal and equitable estates, a disbino- 
cion for which Che Transfer of Property 
Act has lelt no room in India and which 
is not to be imported into Indian law. By 
English law, a term is not merely a 
right but an estate : Dio v. Watt$ (7). 
Notwibbstaadiog the language of S. 105, 
Transfer of Property Act, svch oases as 
Kimhamjaii v. Anjelii (8) show that 
this principle has always bean recog- 
uized ’in India. Even since WiUiam'i 

(7) 5 B. d: 0. III. ' 

(3; 1391J 17 Mid. 295. 
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V. Bosanquet (9) overruled Eaton y. 
Jaques (lO) a mortgagee who takes a 
legal assignment of the term is liable in 
England for such covenants as run with 
the land like any other assignee of the 
legal estate ; but no equitable mortgagee 
is so liable and there is no equity on 
the part of the lessor to compel such a 
mortgagee to accept a transfer of the 
legal estate even when the assignee goes 
into possession of the premises. The 
commonest case in practice is tha mort¬ 
gage by sub-demise which is devised to 
exclude privity of estate. These are 
authorities which are diflficult to apply 
when ths distinction between law and 
equity has been eliminated, and the pro¬ 
visions of the Transfer of Property Act 
give little assistance to overcome the 
difficulty. The statute indeed - contri¬ 
butes difficulties of its own as S. 108 says 
that “ the lessee may transfer absolutely 
or by way of mortgage" while S. 53 as 
part of its definition of an English mort¬ 
gage employs the phrase ; 
trdusldrs the mittgaged property absolutely 
to the mortgagee but subjeot to a proviso that 
he will re-traasfer it to the mortgigot upoa pay- 
meat of the mjrtgage money. 

Now, there are indications in the 
Indian authorities of an attempt to strike 
out a new line and to huld as it is ex¬ 
pressed in a well-known text-book (Sir 
Rash Behari Ghose’s Law of Mortgage) 
that a mortgagee, simply as such, cannot 
be sued as the assignee of the mortgagor 
on the covenants in the lease but that 
where ths subject of the mortgage is 
leasehold property and the mortgagee is 
put in posssssion of it he becomes liable 
as a rule to pay the rent. The Chief 
Indian cases appear to be as follows- 
E. Maonaghten v. Bhukaree Singh (ll), 
Rannye ball Sett y.Nistarini Dassi (12), 
hala Bhanib v. Lalit Mohan (13), Run' 
hamian v. Anjelii (8), Tivnnappa v. Rama 
(14), Vithal Narayan v. H. H, Shriram 
Savant (15) and Thethalan v. The 
Eralpad Rajah (16). 

Where this doctrine comes from unless 
it be an adaptation of the opinions ex- 


(9) [ISlOjlBr. & B.-238=3 Moore 500=21 B, 
585. 


B 


10) [1780] 2 Douglas 455. 

1 1 \ ri ^ 


11) [1378 2 c. L; R. 323. 

1-21 [1834 10 Cal. 443. 

13j [1335 1-2 Cal. 185. 

(U) [1897 21 Bom. 311. 

(15) [1905] -29 Bom. 391=7 Bom. L. R. 313. 

(IG) [1917] 40 Mad. 1111=10 I. 0. 811=32 M. 
L. J. 412, 
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pressed by Lord Mansdeld and Mr. Jus* 
tioe Bailor in Eaton v. Jaqiies (10), ifc is 
not easy to say and in the case of 
Tkethalan v. The Eralpad Rajah (16), 
Wallis, 0, J., has questioned it, holding 
that apart from privity of contract a 
mortgagee cannot be liable for rent and 
covenants in any case in which ho has 
not taken a transfer of the whole interest 
of the lease and that a simple mortgage 
as de&nod by S. 58, Transfer of Property 
Act, and illustrated by thj document in 
Vithal Narayan's case (15), is not such 
a transfer. 

Russel, J., in the last-mentioned case 
affirmed the following proposition : 

Iq India thsta baiag au equity of re^emptiou 
ia the lessae (mortgagor) and there .beiog no 
distinction batwean his legal and equitable 
estates, his “wholeestate'’ is not transferred by 
the mortgage. 

Notwithstanding the discrepancy al¬ 
ready alluded to between the language 
of S. 58, Transfer of Property Act and 
the language of S. 103, Cl. (j), this pro¬ 
position seems to me to be too broad to 
be a correct statement of the Indian 
law. The reasoning of Dallas, 0. J., in 
Williams v. Bosanqiiet (9), seems to me 
to be valid in India with reference to 
such a mortgage as that with which we 
are concerned in the present case : 

The assignment of a lease for the whole term, 
whether absolute or subject to a proviso for re¬ 
assignment in a certain event, is as far as con¬ 
cerns the interest to ba transferred precisely the 
same ; and the assignment as in the present 
case, is of all the right, title aud interest of tlio 
assignor in the lease assigned. So completely 
does the interest piss from the one and vest in 
the other, thit there is a covenant to re-assign 
whan the money shall be re-paid. The whole 
interest is, therefore, assigned aud the whole is 
to be re-assigned. It vests then absolutely, 
till such re-assignment, in ths party who is to 
re-assign, and is not less absolute, because, by 
agreement between the Luimediato parties, to 
which the lessor Is no party, the assignor may, 
in an event which may or may not happen, 
entitle himself to a reconveyance by the money 
being repaid. 

I am not prepared -to hold that in 
India the lessor does not part with his 
"whole estate" under an English mort¬ 
gage. HU right to redeem is a right on 
certain conditions to get it hack and in 
India this right cannot be looked on as 
an "equitable estate existing before re¬ 
assignment. 

Again if in the present case the plain- 
tiffs' right to succeed depends upon their 
showing that they are entitled as against 


the appellant bank to claim specific per¬ 
formance of a mere agreement for a lease, 
then in my judgment tbeir suit must fail. 

I am not satisfied that it is in con¬ 
sonance with any principle of equity that 
a mortgagee should be compelled to 
perfect his title at the suit of the lessor, 
for the purpose of enabling the lessor to 
cast upon him the burden of the coven¬ 
ants of the lease in the absence of 
any privity of contract between these 
parties. It is true that in Purchase v. 
Lichheld Brewery Co. (4), the assignees 
while they bad done acts which showed 
that they had accepted the assignment, 
had never been in possession of the prem¬ 
ises. The judgment of Lush, J., is 
guarded by the sentence : 

I do not think it is necessary to say bow the 
case might have stood if the defendants had 
ever taken pessession. 

Bub I have the greatest difficulty in 
seeing how possession taken in the cir¬ 
cumstances of the present case can alter 
the position. I do not consider that 
either the pleadings or the evidence 
before'us entitles us against the appellant 
bank to proceed on the basis of specific 
performance. 

Apart from specific performance of 
the covenant for renewal, what is the 
effect of the Transfer of Property Act 
when applied to the facts of the present 
case ? The statute uses the word 
" lease ” not merely for interests which 
can only be created by registered instru¬ 
ment, bub for all interests of the 
character defined by S. 105. S. 106 
speaks of a " lease from month to 
month ” and S. IIG which deals with 
the effect of holding over says that 

the lease is in the absence of au agreement to 
the contrary renewed from year to year or from 
month to mouth according to the purpose for 
which the property is leased as specified in 
S. lOu. 

This provision must I think be re¬ 
garded as supplemental to and in quali¬ 
fication of Cl. (a) S. Ill which states 
that a lease determines by efflux of the 
time limited thereby. Bub I do not think 
it can be read as meaning that • if there ■ 
is no agreement to the contrary the 
lease is renewed from month to month, 
but that if there is an agreement for any 
other period then the lease is renewed 
for that period however long. This 
would seriously trench upon the policy of 
S. 107. The intention of S. 116 is in my 
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'judgment that the lessee holding over 
with the landlords’ mere consent has 
still a lease but only from month to 
month: he gets this, but no greater 
interest; and he does not even get this 
if there be an agreement with the land" 
lord that he is to be a mere licensee, 
tenant on sufferance or tenant-at-will. 
The tenant continuing in occupation 
lender a special agreement for a further 
lease is a different case from the tenant 
holding over merely by consent, but if 
for any reason his agreement has to be 
disregarded he can fall back upon the 
landlords' mere consent and claim his 
rights under S. 116, If the matter be 
regarded in the first instance as between 
lessor and lessee the position is that the 
the latter is either : (1) by virtue of the 
doctrine of specific performance or other¬ 
wise clothed with the estate and right 
given by the special agreement; or (2) 
the holder of a lease from month to 
month. It is doubtless true that if at 
the expiry of the original term the per¬ 
son who continues in occupation is not 
the lessee, but his representatives or 
assigns, there is nothing in S. 116 to en¬ 
able the lessor by mere consent to con¬ 
vert such representative or assign into 
a monthly tenant. Such a person in 
the absence of agreement is a trespasser : 
cf. Vadapalli v. Doonamraju (17). 
But where the original lessee holds over 
by consent and becomes a tenant I see 
nothing in the Transfer of Property Act 
to justify the view that his interest is 
not assignable, though of course the 
lessor can determine it by giving the 
jnobice specified in S. 106, The stipula¬ 
tion against assignment does not in- 
|volve that the assignment is void though 
|it might have been made a ground of 
forfeiture. 

In those circumstances I am not of 
opinion that the appellate bank is in a 
position to escape liability for rent by 
reason of the fact that the company had 
not obtained a formal registered iustru- 
menb creating a fresh term of three 
years. Thoir assignment was an abso¬ 
lute assignment of the whole interest of 
the company.and if the doctrine of pri¬ 
vity of estate is to be applied under the 
Transfer of Property Act at all it is as 
^applicable to the interest of a tenant 
jholding over by coasant as bo any other 
i in^erest within S. 105. .The apnellanfc 

(17} [1907J 31 Mad. 163=18 Jf. L. J. 26. 


bank cannot set up the covenant for 
renewal to exclude S. 116 and at the 
same time deny to the lessors any right 
which specific performance would give 
to them. By English law, choses in 
action were not assignable at law and 
the doctrine of covenants running with 
the land is applicable only to demises 
under seal. Such principles cannot be 
imported into the Indian statute and in 
any case we are here concerned merely 
with rent and not with collateral 
covenants and with the liability of an 
assignee who took his assignment on 
18th February 1924 and who entered 
into possession in November 1924. 

I think the appellants are not only 
liable for the rent since November 1924, 
but since February 1924 up to the 15th 
August 1925 as claimed. The notice to 
quit given on 30th Jnne 1925 for the 
end of July would appear to be bad as 
the monthly tenancy was from the 6tb 
of the month to the 5th of the next. 

I think the appeal should be dimissed 
with costs. 

Buckland, J. —This appeal is against 
a judgment of C. 0. Ghose, J., dated the 
24th May 1926 whereby he held that 
the appellant bank was liable for rent 
of the premises No. 31/3, Marquis Street, 
from the 19th February 1924 and for 
interest. 

The date from which be has held the 
bank to be so liable is the date of an 
instrument in writing whereby the de¬ 
fendant company by way of mortgage 
assigned to the appellant bank their 
leasehold interest in the premises and 
certain moveable property there situated. 

The company were lessees of the 
premises under a lease for three years 
from the 6th November 1919 with an 
option to extend it for a further period 
of three years at an enhanced rent. At 
the expiry of the term the lessees con¬ 
tinued in occupation of the demised prem¬ 
ises. That they ever exercised the 
option in any formal manner does not 
appear. The lease does not so require 
nor that the option shall b© exercised at 
any particular point of time. The 
lessees would have had the right had 
they exercised the option to call upon 
the lessors to execute a lease in their 
favour for a further term of three years, 
though such right may have become 
modified by subsequent events. The 
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lessees, however, did do so whether 
the.opfcion is to be taken as having been 
exercised or not. They went into 
voluntary liquidation towards the end 
of 192-4, and on the 12th February 1925 
a compulsory winding-up order was 
made. By tbat time the appellant bank 
had taken steps under their assignment. 

It has been contended th\t the ap¬ 
pellant bank did not take possession of 
the demised premises. In addition to 
the oral evidence the bank's letter of 
the 11th November 1924, in which it 
said that they intend to take possession 
of the properties mortgaged - and “we 
appoint 2 o’clock tomorrow to take pos- 
eession ” leaves but little room for a deci¬ 
sion favourable to the bank on this point. 
The learned Judge, however, has not 
decided this question nor in the view 
which he took was it necessary that he 
should do so. Ho held that the appel¬ 
lant bank was liable for rent of the prem¬ 
ises from the date of the assignment 
on the ground of privity of estate. 

This conclusion has been assailed on 
appeal on the ground that the lessees 
did not exercise the option and that 
whatever right the lessors might have 
had to require specific performance, had 
the option been exercised, never arose. 
So far there is not much difficulty. But 
the appeal hxs further boon argued upon 
the footing that the option was exer¬ 
cised, the lessees being taken to have 
continued in possession under the re¬ 
newal clausa and that therefore a state of 
affairs arose within the principle of 
Walsh V. Lonsdale (2). 

It is contended that in such circum¬ 
stances the appellant bank would be 
liable for the rent. This point has been 
argued at length by learned counsel but 
Purchaser. Lick fied Brewery Co., Lid. 
(4), which has bean cited in argument, 
makes it clear that the principle of 
Walsh V. Lonsdale (2) cannot bo invoked 
against mortgagees who take an assign¬ 
ment of leaseholds by way of security. 
But apart from that decision the lessors 
are not in a position to allege, as must 
be done where specific performance is 
claimed, that they are, and at all ma¬ 
terial times have been, ready and willing 
to execute a lease in favour of the ap¬ 
pellant bank, for on the doth June 1925 
through their solicitors they gave the 
appellant bank notice to quit. 


If the case stood there the appellant 
bank might be entitled to succeed but 
there is another a3p3ct of it which has 
yet to be considered. 

The lease in fact was never renewed, 
hut the lessees remained in possession of 
the premises after it had determined. 
This prima facie brings them within 
S. 116, Transfer of Property Act, The 
words “ in the absence of a contract to 
the contrary” must be taken as relating 
to what follows them in the section, that 
is to say, a contract inconsistent with 
the renewal of the lease from year to 
year or from month to month, as the 
case may be. There is nothing incon¬ 
sistent with that in the covenant for 
renewal in the original lease ; rather I 
should say that by holding over the 
lessees indicated their intention to take 
advantage of it (a question which must 
in each case be dependent upon the form 
of the renewal clause and provision as to 
notice), though until -they gave notice 
of renewal they might be deemed to be 
holding over as provided by this section. 
There is to my mind no third alterna¬ 
tive view open, for it cannot by any 
process of ai-gument be contended that 
the lessees were mere trespassers. 

If then the lessees are regarded as 
being tenants from month to month 
under S. llG, Transfer of Property 
Act, after the expiration of the lease 
the final question still to bo determined 
is what is the effect of the assignment 
of the 19th February 1924. 

The Transfer of Property Act con¬ 
tains no definite provision as to the 
relative rights and obligations of the 
lessor and au assignee of the lessee’s 
interest. S. 108 (j) permits the transfer 
absolutely or by way of mortgage or sub¬ 
lease of the lessee's interest in the pro¬ 
perty and provides that the lessee shall 
not by reason only of such transfer cease 
to be subject to any of the liabilities 
attaching to the lease. It is a matter of 
infei-ence that the sub-section contem¬ 
plated that while the liability of the 
lessee is preserved the assignee of the 
lessee may become liable to the lessor. 
But it docs not say so and so far as the 
point has been considered the view ap¬ 
pears to have been taken that the sub¬ 
section cannot bo construed as having 
that effect though liability may be 
established otherwise. 
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Section 65 (d) which is to be found 
in the chapter on mortgages deals with 
the case of a mortgage of a lease for a 
term of years. By the latter part of 
the sub-section taken with the section 
itself the mortgagor is deemed to con¬ 
tract with the mortgagee that ha will 
so long as the security exists and the 
mortgagee is not in possession of 
the mortgaged property pay the rent 
reserved by the lease or, if the lease 
is renewed, the renewal lease, etc. This 
section also lends itself to the infer¬ 
ence that where the mortgagee enters 
into possession of the mortgaged property 
ha becomes liable to the lessor for the 
rent. But as to this too the comment 
has been made that the section only 
deals with the rights and liabilities of 
the mortgagee and mortgagor. 

There are authorities from which it 
may be argued that possession is a deter¬ 
mining factor but upon examination I 
do not think they support that ’view. In 
E. Maciiar/hteii v. Bhukaree Singh (11), 
a case decided before the Transfer of 
Property Act, 1882, the judgment in 
favour of the plaintiff appears to be 
based upon the mortgagee’s possession. 
The report, however, states that the mort¬ 
gage was in the English form, though in 
the judgment itself it is stated that the 
contract between the plaintiff and the 
appellant who had taken a transfer of 
the mortgage from the transferee of the 
original mortgagee, was not before the 
Court. Though I think certain principles 
can be deduced as running through the 
later cases this authority to my mind is 
uncertain as a guide, though the princi¬ 
ples to which I shall presently allude in 
no way conflict with it. In Kitnnye Lai 
Sett V. Nistarini Dassi (12) it was decid¬ 
ed that a mortgagee of leasehold pro¬ 
perty who is put into possession under 
circumstances which amount to an as¬ 
signment or transfer of the leasehold 
interest becomes liable as a rule to pay 
the rent. The learned Chief Jastice, 
however, in his judgment observed that 
S. 65 which relates to the duties of mort¬ 
gagors contains no rules applicable Uo 
the case which was therefore governed by 
the general law. He seems to have 
regarded possession not as imposing lia¬ 
bility per se, but as evidence from which 
he arrived at the conclusion that the 
lessee’s interest bad been wholly trans¬ 
ferred. This was followed in Lala 


Bhariib Chand^'a Kavpiir v. Lalit Mohan 
Singn (13), 

In Kunhamian v. Anjelu (8), S. 65 was 
not referred to but S. 103 (j) was said nob 
to exclude the liability of the assignee 
which was founded on the privity of 
estate created by the assignment and 
arising from the vesting of the assignor’s 
interest in the assignee, Madhuhmony 
Dassee v. Nando Lai Gupta (18) is a case 
which might at first sight appear to sup¬ 
port the appellant bank, but though the 
learned Judges held that the lessor on 
the expiration of the original lease made 
a bargain with the lessee to hold over on 
an enhanced rent they also very definite¬ 
ly decided that the assignment did not 
pass the lease as well as the stock-in- 
trade and fixtures of the lessor who was 
a veterinary surgeon and livery stable- 
keeper. I agree with the learned Chief 
Justice in what he has said as to the 
observations of Eussell, J., in Vithal 
Narayan v. Shriram Savant (15) which 
has been commented upon by Wallis, C. 
J., in Thelhalan v. The Eralpad Eajah 
(16), where the learned Chief Justice 
observed that in his opiuion the autho¬ 
rities did not support the decision. I 
venture to think with all respect to the 
learned Judge that he overlooked that 
the decisions cited by him were founded 
on a complete assignment of the lessee's 
interest in each case and he seems to 
have regarded them as based upon 
an implication of S. 65, Transfer of 
Property Act. It is also to ba observed 
that the mortgage in that case was not a 
rnortgage in the English form, a mate¬ 
rial distinction which must be borne in 
mind in considering this class of cases. 

In Thethalan v. The Eralpad Bajcth 
(16) the English cases and the sections of 
the Transfer of Property Act were consi¬ 
dered with reference to a 'mortgage of 
which the form is not given but which 
the judgment indicates was nob in the 
form of an English mortgage as defined 
in S. 58 (e) of the Transfer of Property 
Act for it was nob an out and out trans¬ 
fer of the mortgagor’s interest. The 
head-note to the report, in that it does 
not distinguish between one form of 
mortgage from another, is misleading for 
the learned Chief Justice in his judg¬ 
ment differentiated as regards privity 
of estate between mortgages where the 
lessee mortgages his whole interest at^ 

(is) Cl899j 2G Cal,~m 
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where a subsidiary interest is carved oufc 
of the lessee’s interest. 

The authorities to which T have refer¬ 
red, with the exception of Vilhal Nara‘ 
ya,n v. 'Shriram Savant (15) appear uni¬ 
formly to require that for the mortgagee 
to be liable for rent the whole of the 
lessee’s interest must have been transfer¬ 
red. Where the mortgage is in the 
English form but little question arises; 
the difficulty is in those oases where the 
mortgage is in the form more generally 
employed in the mofussil. In those 
cases, as I read them, liability is not 
based upon possession as such, but the 
fact of possession has been taken into 
account as a matter for consideration in 
determining whether the whole interest 
of the lessee has been transferred to the 
mortragea. 

In the case with which we are con- 
cerned the whole interest of the lessees 
was assigned. The English rule as laid 
down in Williams v. B)Sinqiiet (0) has 
been quoted by the learned Chief Justice 
and I need not repeat it. A similar rule 
has been followed in India in cases to 
which I have referred and indeed in 
Tketkalan v. The Eralpad liajah (16) the 
learned Chief Justice in referring bo 
Kiinhamian v. Anjeln (8) and Kannije 
Lai Sett V. JSfistarini Dxssee (12), accept¬ 
ed the view that it obtained in this 
country in cases of a complete transfer of 
the lessee's interest. 

Though the lessee's only interest, 
apart from their right to a renewal of 
the lease, a point with which I have 
already dealt, was, at the date of the 
assignment, their interest as tenants 
who were holding over under S. 116 
Transfer of Property Act, nevertheless in 
my judgment that was an assignable in¬ 
terest which was assigned by the docu¬ 
ment of the I9fch February 1924 and the 
appellant bank is liable for the rent. I 
agree that the appeal should be dismis¬ 
sed with costs. 

D.D. Appeal dismissed. 
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B. B. Ghose and S. C. Mallik, JJ. 
Nalinnkha Sinha —Appellant. 

V. 

Ram Varan Pal and others —Respon¬ 
dents. 

Appeal No. 1363 of 1924, Decided on 
iCth March 1927, from the appellate 
decree iOf the Dist. Judge, Murshidabad, 
D/- 26th May 1924, 

(a) GivU P. C., 0. 41, R. 20 One of two 
plaintiffs \int yappealing against dismissal of 
swii —Suit decreed in appeal — Defendant ap¬ 
pealing but Joining oyilij the appealing plaintiff 
—Appeal is not infrucluous. 

Two plaintiffs file! * suit which was dis¬ 
missed. J.MaiQtifi 1 did not appeal nor was he 
party to the appeal which w.is tiled by plaintiff 
2 . The apoeil was allo'.vsi iniivour of both 
plaintiffs. Defendant then filed a second appeal 
in which plaintiff 1 was not impleaded. 

Held: tbit his abie.icc does not make the 
appeal infructuoiis. [P 735 C 2} 

(5) Civil P. C.. S. 105 — InterJoculory 
order mn:h' and coiis allowed to the uyisucccssfu I 
party — Party tahlng costs — He is not barred 
from challenging the order in appeal. 

If an interlocutory order is made in favour of 
one party but for some reason costs are allowed 
uncouditionilly to th® unsuccessfal party, the 
unsuccessful party is not precluded from ques¬ 
tioning the order on appeal by accepting the 
costs of the hearing. [P 735 C 2] 

(c) Civil P. 0., 0. 0, R. 17— Suit by two plah',- 
tiffs—Whether o>ie can apply for amendyyieyi*. 

Whether a plaint of two persons c.an be am¬ 
ended on the applicatioo of one of them is a 
matter of doubt. [P 735 C 2] 

(d) Civil P. C.. 0. G, R. 17— DefendayU losUig 
valuable right if ainendmeyi.t allowed — Ameyid- 
vicnt should jiot be allowed. 

Where a suit is brought for declaration of 
title and confirtnation of possession, the Court 
generally allows an amendment asking for re¬ 
covery of possession if it is found necessary to 
give the pUintill the appropriate relief. Bat 
where by allowing the amendment, a valuable 
tight of the defendant depending on limitation 
is lost, the amendment should not be allowed 

CP 736 C 2] 

(c) Beytgol Palni Regulatioyi (1819), S. 14— 
Sale held nyider regulation can be set aside only 
as provided by S, 14. 

A sale held under the regulation can only be 
set aside by a suit as provided under B. 14, 
Rsgn. 8, 1919 and it cannot be challenged 
by proceedings of a different character. 

[P 736 0 

(/) Bengal Patyil Regulation (1819), S. 14— 
Hature of suit illustrated. 

Where a suit was brought not only agains 
the zamindat and the purchaser but als 
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against oae who had deri-cai -his title frora the 
purchiser. as well as the ‘previous owners cf 
the patni, 

lldd : that the suit was not one for setting 
aside the sale under the patai regulation. 

[P 736 C 11 

S. C. Bose, S. C. Maiti and Apurba 
Charan Mukherji —for Appellant. 

Brojo Lai Chakravdyti, Gopendra Nath 
Das and Narendra Krishna Bose —tor 
Eespondents. 

B. B. Ghose, J.—This is an appeal by 
defendant 6 against the judgment and 
decree of the District Judge of Murshi- 
dabad reversing those of the Subordinate 
Judge of that place. Two plaintiffs 
brought the suit out of which this appeal 
his arisen. Defendant 1 was the zamin' 
dar of the property in question. He gave 
a usufructuary mortgage of the property 
to defendants 2 to 5 with possession. 
NVithin the zamindari there was a patni 
which is said to have bean in the posses¬ 
sion of pro forma defendants 7 to 12. 
Defendants 2 to 5 being in possession of 
the interest of the zamindar brought the 
patni to sale under Kegn. 8, 1819 on 
the 1st Jeyth 1325 B. S. At the sale 
the patni was purchased by plaintiff 1. 
It is alleged that plaintiff 1 con¬ 
veyed 8*aanas share in the pitni to 
plaintiff 2. The plaintiffs, after their 
purchase, did not pay the patni rent. 
For the arrears of the year 1326 B. S. 
the patni was again put up to sale on 
the Ist Jeyth 1327 B. S. under Begn, 
8, 1819 and it was purchased by 

defendant 1. Defendant 1 being the 
zamindar himself, he created a patni with 
regard to the property in favour of defen¬ 
dant 6. The present suit was brought 
on the 18th May 1921. The question 
is as to the nature of the suit. ^ The 
plaintiffs originally brought the suit as 
one for a declaration that the sale on the 
1st Jeyth 1327 is illegal and void and 
does not affect the plaintiffs’ right. They 
alleged that they, the plaintiffs, were in 
possession notwithstanding the regu¬ 
lation sale ; and they made various 
sbatemonbs as regards the right of defen¬ 
dants 2 to 5 to the property in question 
And also with regard to the service of 
notices required under the regulation. 
There was also a prayer for confirmation 
of possession. Various questions were 
raised in the trial Court. The Subordi¬ 
nate Judge decided the important issues 
vAgainst the plaintiffs and dismissed the 


suit. The principal questions decided by 
him were that the plaintiffs were out of 
possession and could not therefore main¬ 
tain a suit for a merely declaratory de¬ 
cree under S. 42, Specific Belief 
Act ; that defendant 2 was entitled 
to bring the patni to sale under Begn. 8, 
1819 ; and that the notices required to 
be served under the regulation were duly 
served. 

Against that decree only plaintiff 2 
preferred an appeal to the Court of the 
District Judge. Plaintiff 1 was not a 
party to the appeal either as appellant 
or as respondent. Before the appellate 
Court the appellant, plaintiff 2, only ap* 
plied for amendment of the plaint. Not¬ 
withstanding the objection of the respon¬ 
dents the learned Judge allowed the 
amendment asked for, which was to this 
effect : That if the Court bolds that'the 
plaintiffs were dispossessed by the defen¬ 
dants a decree for khas possession may be 
made in favour of the plaintiffs and- the 
plaintiffs may be directed to 'pay the ad 
valorem Court-fee. This amendment was 
made on the 29th April, 1924. After 
having allowed the amendment ‘the Dis¬ 
trict Judge was of opinion that the ques¬ 
tion as regards the maintainability of the 
suit did not any longer arise. He next 
decided the other questions raised in the 
case, namely, first, whether the prede¬ 
cessor of defendants 2 to 5 had any right 
to put up the property to sale under 
Begn. 8, 1819 ; and, secondly, whether 
the usufructuary mortgage in favour of 
the predecessor of those defendants was 
invalid and void in law. These two 
questions he decided against the plain¬ 
tiffs. The third question was with re¬ 
gard to the service of the requisite 
notices. This he decided in favour of 
the appellant and thereupon he allowed 
the appeal and made this decree ^ that 
the patni sale in question be declared 
void and the plaintiffs be restored to 
possession of the patni mahal (as it 
stood before the sale in question) ousting 
ths defendants therefrom. Defendant 6, 
who took the patni from defendant 
1 after his auction purchase in Jeyth 
1327 B. S., is the appellant in this Court 
and he has made plaintiff 2 and tho 
other defendants respondents in this 
appeal. 

The Contention on behalf of the ap' 
pellant is : first, that the suit is not a 
suit as contemplated under S. 14, Begn, 3t 
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18L9 and thab is the only suit 
that is allowed to the previous patnidars 
under the law for reversing the patni 
sale under the regulation. The second 
contention is that the amendment oE the 
plaint ought not to have been allowed 
having regard to the faot that at the 
time when the amendment was allowed 
the right of the plaintiff was barred by 
limitation and the valuable right ac¬ 
quired by defendant 6, the appellant 
before us, was affected by this amend¬ 
ment. It was also endeavoured on be¬ 
half of the appellant to show that the 
decision of the lower appellate Court 
with regard to the question of notices 
was arrived at upon insufficient grounds 
and on erroneous reasonings. With re¬ 
gard to the last ground it is not possible 
for us to examine t)ie findings of the 
learned Judge in the Court below. These 
are questions of fact and I do not think 
we can interfere with his 'finding in 
second appeal even if the reasons of the 
learned Judge be unsatisfactory. The 
only questions which remain to be 
decided are, first, with regard to the 
question of amondmeat ; secondly, whe¬ 
ther the suit as framed is maintainable 
under the law. 

Before I deal with the arguments on 
behalf of the appellant the ground should 
be cleared by disposing of two •objections 
raised on behalf of the respondent-plain¬ 
tiff 2 who will henceforth be described 
as the respondent. Defendant 1 appears 
in this Court and he supports ^the argu¬ 
ment of the appellant. It is urged, first, 
on 'behalf of the respondent that this 
appeal is not maintainable on the ground 
that plaintiff 1 has not been made a party 
respondent. Plaintiff 1 was not a party 
in the lower appellate Court. He did 
not appeal against the decree of the 
Subordinate Judge and it may be taken 
that he was content with the decree that 
was passed by the trial Court. It is 
urged that the effect of the decree of the 
District Judge is that it was in favour of 
the appellant before the Court, that is 
plaintiff 2, as well as plaintiff 1 who was 
no party to the appeal and that in order 
to have the decree set aside by his ap¬ 
peal here, defendant 6 was bound to im¬ 
plead plaintiff 1 along with plaintiff 2 in 
this Court. Nob having done so the ap¬ 
peal is incompetent. In my judgment no 
substantial reason has bean shown in 
support of this oontention. If the ap* 


pollant had impleaded that plaintiff in 
this Court ha might have coma and 
said : 

I have no concern with the case since it was 
disposed of by the trial Court. I was satisfied 
with tbit decree and did not further question 
the right oftha defeada'jts. The appellant hav¬ 
ing dragged me up here unnecessarily is .bound 
to pay me the costs, whatever might be the re¬ 
sult of his appeal. 

What answer then could the appellant 
have to that claim ? No authority has 
been cited before us in support of the 
contention that the absence of that 
plaintiff makes the appeal infructuoua. 1 
do not therefore think that the appellant 
was bound to make that plaintiff a party 
to this second appeal and that the appeal 
should fail on that ground. 

The next objection urged is this : That 
with regard to the application for am¬ 
endment of the plaint before the District 
Judge he hoard the pleaders of both sides 
and he made the order'in favour of the 
plaintiff-appellant allowing the respon¬ 
dents’ costs for that heaving. As the 
respondents have realized -the costs, it is 
not open to them to contend here on 
appeal that tho amendment was wrongly 
allowed. I am unable to accept this 
contention. If an interlocutory order is 
made in favour of one party but for some 
reason costs are allowed unconditionally 
to the unsuccessful party, I do not think 
that the unsuccessful party is precluded 
from questioning the order -on appeal by 
accepting the costs of the hearing. This 
argument seems to me to be of no sub¬ 
stance. 

I shall next deal with the questions 
raised by the appellants namely whether 
the amendmint was properly allowed or 
not and if so alio ved what would be its 
effect. One defect in the order of am¬ 
endment is that the plaint was the plaint 
of two plaintiffs. The application for 
amendment was male by only one of 
them, without any reference to tho other. 
Whether the plaint of two persons can 
be amended on the application of one of 
them seams to be a matter of doubt, bub 
apart from that, the question in this case 
is with regard to the substance of tba 
amendment. It is argued on behalf of 
the appellant that this amendment takes 
away the valuable right which the ap¬ 
pellant had acquired by reason of limi¬ 
tation. The respondent on the other 
hand contends that all the necessary 
facts were stated in the plaint and the 
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amandmenb was only a verbal amond- 
raenfc which doe? nob alter the nature of 
the suit. Strong reliance is placed on 
the case of Charan Dass v. Amir Khan 
(1). It is arg^ie.l that the present case 
bears a strong resemblance to the case 
before the Judicial Committee. 

There an amendment was allowed 
under peculiar circumstances which was 
asked for in the trial Court bub was re¬ 
fused. That ease and the present seem 
to me to be quite different in essential 
matters, which I need nob state in detail. 
Ib is quite true that where a suit is 
brought for declaration of title and con- 
hrmation of possession, the Court gene¬ 
rally allows an amendment asking for 
recovery of possession if it is found 
necessary to give the plaintiff the appro¬ 
priate relief. But the difficulty in the 
present case does nob seem bo me to lie 
there. The sale is in this case held under 
the provisions of the statute and the 
statute provides how a suit can bo 
brought for setting aside a sale hold 
under it. In my judgment a sale held 
lander the regulation can only beset 
iaside by a suit as provided under *8. 14, 
Regn. 8, 1819 and it cannot be chal¬ 
lenged by proceedings of a different 
character. The relevant provisions of 
the law are contained in paras. 2 and 3 
Cl. 1, S. 14, Eegn. 8.1819. They are these : 

Ic shall, however, be competent to any party 

desirous of coutesting the right of the'Zimiadat 

to make the sale, whether oa the ground of there 
having been no balance due, or on any other 
ground, to sue the zamindar for the reversal of 
the sanie^ aud upon establishing a sufficient pieai 
to obtain a decree with full costs aud damages. 
The purchaser shall be made a party in such 
suits, and upon decree passing for reversal of the 
sale the Court shall be careful to indemnify 
him against all loss, at the charge of the zemin¬ 
dar or person at whose suit the sale may have 
bean made. 

Such a suit as this must be brought 
within one year under 'Art. 12 (d) of the 
Limitation Act. The limitation for this 
suit as originally framed is six years and 
the period of limitation for the suit for 
possession, as amended, is 12 years. This 
suit cannot be held to be one under the 
regulation. The suit was brought nob 
only against the zamindar and the pur¬ 
chaser bub also againsi defendant 6 who 
had derived his title from the purchaser 
as well as the previous owners of the patni 


(1) A.I.R. 1921 P.O. 50=48 Cal. 110=47 LA. 
355 (P.O.). 


before the sale of 1325. Under these 
circumstances it can hardly be held that 
the present suit as originally framed or 
even after the amendment was one for 
setting aside the sale under the patni 
regulation. That the District Judge 
who allowed the amendment did not 
treat the snit as suoh is apparent from 
the fact that no provision was made in 
his decree for indemnifying the purchaser 
at the auction sale. The right of the 
purchaser to bring a suit against the 
zemindar was barred when the amend¬ 
ment was allowed on 29th April, 1924. 
It cannot also be said that the plaintiffs 
brought the suit in the present form 
under any misapprehension. Suits for 
setting aside a patni sale are quite com¬ 
mon and it is not explained why the suit 
was brought in such a form or why no 
proper amendment was asked ‘for in the 
trial Court in spite of an objection raised 
by the defendants. As a rule we are 
always willing to allow amendment of 
pleadings in a proper case, and might 
have allowed it in this case even here, 
in order to make this a suit under the 
patni regulation had not the rights of 
others been prejudicially affected. Defen¬ 
dant 6 has paid a considerable sum of 
money as selami in order to obtain a 
patni from the zamindar. By allowing 
an amendment the valuable right which 
defcndant‘6 has obtained on the ground 
of limitation will be prejudiced. On 
general principles therefore such amend¬ 
ment should not be allowed. 

Under these circumstances in my judg¬ 
ment this appeal should succeed and the 
plaintiffs’ suit dismissed with costs. 
Plaintiff 2 alone will be liable for the 
costs in this Court as well as in the lower 
appellate Court. 

Mallik, J. —I agree. 

D.D. Appeal allowed. 
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V. 

Rajani Kanta Ghakrabutty and others 
Defendants—Respondents, 

Appeals Nos. 458 and 576 of 1925, 
Decided on 22nd July 1927, from the 
appellate decrees of the Sub-J., Farid pur, 
D/- 18bh November 1924. 

Ltndlord and Tenant — Rent—Suspension 
^English common law rule of, is to be applied 
in exceptional cases, as a rule of egicity—Court 
should apportion wherever possiole — Lump 
rent-^Tenant not put In possession of part of 
leased property—lisnt per acre or bigha—Rule 
of suspension does not apply. 

The teohnicalities of the Eaglisb coium:>a 
law as to the rule of suspensioa of rent should 
not be imported in this country, particularly in 
the mofussil, irrespective of any cousideratiou 
whether the application of such rule would meet 
the ends of justice. To hold that lin every caso 
of dispossession of the tenant frojm a pirt there 
should be an entire suspension of rent so as to 
entitle the tenant to hold the remainder rent- 
free in perpetuity, is not coasistent with justice. 

[P 7S9 0 

The Court should always endeavour to appor¬ 
tion the rent whenever possible and be very 
careful in applying the rule of suspension of 
lont which is to be applied i i India as a rule of 
equity, justice and good conscience and which 
can only bo allowed in exceptional cases having 
regard to the circumstances of the case. 

[P 7i0 C 1) 

The doctrine ot suspension of payment of rent, 
where the tenant has not been put in pos.session 
of part of the subject leased has uo application 
to a case where the stipulated rent is so much 
per acre or bigha. But it cannot belaid down 
that where the rent is fixed in a lump, there 
would be suspension of rent on the ground of 
dispossession of a part of the demised promises 
by the landlord and there should not bo any 
apportionment in any case : A. 1. R. 1025 P.C. 
97, Expl. and Rel. on. ; Reece v. Bird (1831) 
1 Cr. M.fcR. 31; Stokes v. Cooper (1814) 3 
Camp. 514 n ; Neale v. Mack.mle (183G) 1 M. & 
W. 747 and Upton v. Townend (1885), 17 C. B. 
80, Expl. [P 740 C 1] 

ProJeash Chandra Majumdar —foi* Ap¬ 
pellants. 

Jadu Nath Kanjilal and Nirmal Chan¬ 
dra Chakrauarti —for Respondents. 

Judgment.— These appeals are by the 
plaintiffs aod arise out of two suits for 
rent. The suits are based upon two 
kabuliyats £xs. B and B (1), which refer 
to eight-annas share each of the land 
in question which originally belonged 
to two owners. The plaintiffs have pur- 
ohased the interest of both the landlords 

1927 0/93 & 94 


and thus they are entitled to both the 
shares. The fact that there were two 
kabuliyats was the reason for bringing 
two suits. The question in both the ap¬ 
peals is the same. The defendant pleaded 
that there was no relationship of land¬ 
lord and tenant between the parties ; and 
secondly, that the whole rent had been 
suspended as they have been dispossessed 
of some portion of the demised premises. 
The following may bo taken from the 
judgment of the lower appellate Court 
which dismissed the plaintiffs’ suit 
affirming the decision of the Munsif. 

The. defendant is an auction-purohassr of the 
tenancies at a rent sale held at the ia&taace of 
the plaintifi:!. the defendant is a tenant un¬ 
der the pUintills iu respect of the tenancies in 
arrears. Now, the question is whether the 
plaintiffs are entitled to get a decies for the 
arrears claimed, and this leads us to the con¬ 
sideration of the next poiut. 

Then the Subordinate Judge states the 
history of the previous litigations and the 
fact that the plaintiff obtained a decree 
for rent for the year 1314 B. S., the 
landlords put the tenure to sale in exe¬ 
cution of that decree and both the ten¬ 
ancies were purchased by the defendant 
under two sale-certihcates, Exs., K and 
L. The Subordinate Judge then states 
that 

after the purchase the defendant took sym¬ 
bolical pos;e>3i>ii but, when he attempted to 
take actual pjsaession ho found that out of an 
area of 94 bights, 14i cottahs of landscoveied by 
the two kabaliyats, nearly 50 bighas of hands 
were in p,‘Ssession of Bidan Sheikh and others, 
who secured a lensa from the landlords on the 
basis of a subsequent registered kabuliyat Ex. M, 

The Subordinate Judge finds that the 
kabuliyat E.x. M. was accepted by the 
landlords and it was so conceded on 
behalf of the plaintiffs before him. It 
was also found that the 50 bighas out of 
the kabuliyat Bx. M. were actually por¬ 
tions of the lands of the aforesaid two 
kabuliyats Exs. B and B (l) executed 
by the previous tenant. The question 
that the Subordinate Judge decided was 
that, under the circumstances, there 
should be an entire suBpen-ion of rent 
with regard to these two tenancies. 
There is another fact which should be 
mentioned, that both the kabuliyats were 
permanent lease?. Ex. M also appears 
to have been a permanent lease. The 
question to be decided in this case Is 
whether on account of such dispossession 
of the tenant the entire rent should be 
suspended. There is one other fact which 
should be mentioned that the rent 
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reserved in the kabuliyats was Re. 1*10*0 
per bigha and nob a consolidated 
rent for the entire area that was stated 
in the kabuliyats to have been denaised 
to the defendant. The rale that rent 
is suspended on account of dispossession 
of the tenant from a portion of ‘the 
demised premises is one derived from 
the English common law. An application 
of this rule to this country in its rigid 
form can hardly lead to justice. The 
origin of the rule in England has its 
historical basis. I need nob detail those 
circumstances. The application of this 
rulemiy be salutary in certain circum* 
stances but it can only be applied in this 
country as a rule of equity, justice and 
good conscience. In many cases where 
permanent leases are granted to tenants 
of lands which have nob been measured 
or the boundaries of which are indefinite, 
it so happens that when a lease is gran¬ 
ted of contiguous lands to another 
tenant, the subsequent tenant oversteps 
the boundaries of his leasehold and en¬ 
croaches upon the lands included in the 
former lease. In such a case, if the 
previous tenant does not take any steps 
to recover possession of his own property 
and allows the trespaisor to remain in 
possession for the statutory period, he 
has been held in some of the cases de* 
cided in this Court, to be entitled to 
raise the plea of suspensiou of rent if un¬ 
der that circumstance the landlord sues 
him for rant. This appears to me to be 
a wrong application of the rule of sus¬ 
pension of rent. In England, so far as 
I have been able to see, the rule is not 
so stringent, The cases which are relied 
upon as having decided the question in 
England in favour of suspension of rent 
may be examined to sea whether they 
support the-rule as applied here to the 
full extent. The first of the case is 
Reeve v. Bird (1). That was a case in 
which the landlord brought assumpsit 
for nob keeping a certain messuage and 
other premises in tenanbable repair, The 
facts are these, which may bo taken 
from the head-note: 

A, the tenant of a house, three cottages and a 
stable and yard, let at an entire rent, for a term 
of seveo years, before the expiration of the term 
assigned, all the premises to B, for the remainder 
of the term, the house aud cottages being in the 
possession of under-tenants, and the stable and 
yard in that of A. The landlord accepted a sum 

(1) [1834] 1 Or. M. & R. ;3L=1 Tyr. 6ia=3 
L. (T, Ex. 232. 


of money as rent up to the day of the assign¬ 
ment, which was in the middle of a quarter. B 
took possession of the stable and yard only. The 
occupiers of the cottages having left them after 
the aseignmant, and bifore the expiration of the 
term, the landlord re-let them. A paid no rent 
after the assignment, but the landlord received 
rent from the under-tenants. Before the expira¬ 
tion of the term the landlord advertised the 
whole of the premises to be let or sold. 

It was held - under the circumstances 
that there was a surrender by operation 
of law of all the premises and the plain- 
tifT was non-suited. Baron Alderson 

concluded bis judgment thus : 

Under all these circumstances, the question is, 
whether the plaintiS did not accept another 
person as his tenant; and whether there was 
not, consequently, a surrender by operation of 
law. If the question had been left to the jury, 
they could htrdly have entertained any doubt. 

The case, therefore, is not a case of 
suspension of rent for dispossession of a 
portion of the premises by the landlord, 
in the course of the argument, however, 

the counsel for the landlord argued that 
although, after an eviction from part, the land¬ 
lord cannot recover unon the original contract 
and the tenant by giving up possdssion of the 
remainder is entirely discharged, yet that, if the 
tenant after the eviction continues in possession 
of the residue, he may be liable upon a quantum 
meruit, 

aud ho cltod the case of Stohes v. 
Co'sper (2), in support of his contention. 
Birou Parke observed that 

that deoision was at variance with the 
older authorities. The distinction w vs betiveen 
an eviction by the landlord and an eviction by a 
stranger. 

On the basis of this observation by 


Baron Parka, this rule has been held to 
be established but, as will be found in a 
note at page 193 in Foa’s “LaDd.lord and 
Tenant,” (6fch Ei,), where, citing the 
case of Reeve v. Bird (l), as well as 
Neale v. Mackenzie (3), the learned 
author observes: 

In neither of these cases, however, it was ac¬ 
tually decided (in accordance with Parke B.’s 
dictum aud as it seems with principle] that no 
payment of compensation in lieu of rent could 
be enforced if possession .of the residue be te- 
taiued, The law is also stated to the efieot given 
in the text in I Wms. Saund, 211 {Ed. 1871]. 

By reference to Wms. Saund it will 
bo found that the learned editor deals 
with the previous cases including NcaU 
V. Mackenzie (3), and the opinion of 
Dallas, 0. J., in Stokes v. Cooper (2), is 


cited as having laid down that, evsn 
where there was an eviction from a part 
o f the demised premises bv gome act o f 

(2) [1814] 3 Oamp. 

(3) [L836] 1 M. & W. 747=3 L- Bs-*253—» 
Gale. 174. 
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the 'les90''i the tenant may be liable 
upon the quantum meruit if ha oontinues 
in possession of the residue. 

X'he nest ease I propose to deal with 
is the case of Neale v- Mackenzie (3), 
That.was a case of trespass for breaking 
and entering the dwelling-house of the 
plaintih', and seizing and distraining 
divers household furniture, etc., (see for 
the facts the report of the case in the 
Court of Exchequer, 2 G. M. & R* 84). 
There a lessee of 100 acres of land ac¬ 
cepted the lease and entered upon the 
land. Upon his entry he found eight 
acres in the possession of a person en¬ 
titled under a fixed lease from the lessor 
and that parson remained in possession 
until a half-year’s rent became due, and 
excluded the lessee from the enjoyment 
during that period, the lessee continuing 
in possession of the remainder. The 
prior lease was for a term extending be¬ 
yond the duration of the latter lease. 
It was held, on appeal (reversing the 
judgment of the Court of Exchequer) 
that the latter demise was wholly void 
as to the eight acres : and that the rent 
was not apportionable. and the lessor 
was not entitled to distrain for the 
whole rent or any part of it. It ^was 
argued on behalf of the plaintiff (the 
tenant) 

whether he (the landlord) has a right to dis* 
tcaiQ or not depeods ou the question whether 
the rent, under the oircucnstaaces disclosed iu 
the pleadings, was apportionable or not. 

Lord Deuman. 0. J-. observed in his 
judgment at page 263 : 

We are not aware of any case where an entire 
rent reserved has been held to be apportionable, 
in which tho tenant has not been at some period 
subject to the entire rent by virtue of the demise. 
Here, the right of .apportionment is not founded 
upon any eviction, or other matter ocourring 
subsequently to the demise, but upon an original 
defect in the demise itself by which tho entire- 
rent was reserved. 

His Lordship next dealt with the case 
in which 'apportionment was allowed. 
Tho observation that I desire to make on 
this case is that it was decided with 
reference to the right of the landlord to 
distrain under the English law. The 
power of distres^s there is said to have 
.been derived from the ancient feudal law. 
This power became the means of great 
oppression in the hands of the barons and 
continual enactments were passed for a 
series of years for the proteetlon of 
tenants. The right of distress is hemmed 
in with a number of conditions. One of 


the conditions of the right to distrain at 
common law is that there must be an 
actual demise at a fixed rent: Sea Wood- 
fall, Landlord and Tenant, 2Ist edition, 
pp. 525, et seq, p. 534 ; Foa, 66 h edition, 
p. 533. In order to appreciate the deci¬ 
sion in that case one must bear in mind 
the technicalities of the common law in 
England as regards the right of distraint. 
But even in that case Lord Denman did 
not lay down any rule that there can be 
no apportionment of rent where the^land- 
lord dispossesses the tenant of a portion 
of the demised premises subsequent to 
the demise and the tenant continues in 
occupation of the rest. The last case 
which is often cited in support of the 
rule is the ease of Upton v. Townend (4). 
The facts of this case are very peculiar 
and I need not discuss them in detail. 
Eviction by tho lessor may be an answer 
to the claim on the covenant, but it 
seems that the landlord is nob absolutely 
debarred from claiming upon the quan¬ 
tum meruit for the reonainder in poses- 
sion of the tenant. I do nob think that 
the oases can be said to have laid down 
any general rule as stated in some of the 
decided cases here. 

But whatever may be the law in Eng¬ 
land I do not think that the technicali¬ 
ties of the English common law should, 
be imported in this country, particularly 
in the mofussil irrespective of any con* 
sideration \ 7 h 6 t,her the application of 
such rule would meet tho ends of Justice. 
It is conceivable that cases may arise 
where suspension of rent as a penalty 
may be properly imposed on the landlord, 
0 , g., when a house is let and the land¬ 
lord dispossesses the tenant from some of 
the rooms depriving the tenant of the 
enjoyment of the house. Bub to hold 
that in every case of dispossession of the 
tenant from a part there should be an 
entire suspension of rent so as to entitle 
the tenant to hold the remainder rent 
free in perpetuity, where the lease is 
permanent and the landlord is unable to 
put the tenant into possession of the 
whole for some reason or other, seems to 
me .hardly consistent with justice. We 
may apply any rule of English Law as a 
rule of equity, justice and good con¬ 
science with reference to the circum* 
stances of a case, hub such a rule must be 
applied with caution. Iu this country 

(4) Cl855j 17 0. B. 30^1 Jur. (N, 8.) 1039= 
, 25 L, J. C. P. 44=4 \V, R. 66. 
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the Courts are always open to the tenant 
to give redress in the case o£ a trespass 
by any person. If the tenant does not 
take any step, but allows the trespass to 
continue it may be because he finds it 
advantageous to himself. I do not see 
why he should not pay rent for the land 
of which he remains in possession. In 
my judgment the Court should always 
endeavour to apportion the rent when¬ 
ever possible and be very 'careful in ap¬ 
plying the rule of suspension of rent 
which can only be allowed in exceptional 
cases having regard to the circumstances 
of the case. 

The rule of apportionment of rent has 
been applied in several cases in this 
Court: See Dhunput Singh v. Mahomed 
Kazim (5) and Annada v. Mathura (6J. 
This case was dissented from in Manin- 
dra y. Na7'endra {7} relying upon Neale 
V. Mackenzie (3), which I have already 
dealt with ; Bai Charan Shar Muzum- 
dar V. Administrator-General (8) and 
Narendra v. Manindra (9). 

I should, however state that the pre" 
sent case falls within the observations of 
their Lordships of the Privy Council in 
the case of liatyayani Debi v. Gdoy 
Kumar Das {10). At page 166 (52 /. ^4.) 
their Lordships say : 

The doctrine of suspension of payment of 
rent, whore the tenant has not been put in pos¬ 
session of part of the subject leased, has been 
applied where the rent was a lump rent for the 
whole land leased, treated as an indivisible sub¬ 
ject. It his no application to a case where the 
stipulated rent is so much per acre or bigha. 

In the present case, the rent was 
stipulated at • Be. 1-10-0 per bigha. 
So, according to this observation, the 
rule can have no application to the pre¬ 
sent case. But I venture to think that 
their Lordships did not lay down that 
where the rent is fixed in a lunap, there 
would be suspension of rent on 'the 
ground of dispossession of a part of the 
demised premises by • the landlord and 
there should not be any apportionment 
in any case, It was not necessary^ for 
their Lordships to express either disap¬ 
proval or approval of the application of 

(5) [1896] 24 Cal. 296. 

(6) [1909] 13 C. W. K. 702=2 I. 0.123=9 0, 
L. J.585. 

(7) [1919] 46 Cat. 956=52 I. 0. 13=23 C, W. 
N. 585, 

(8) [1909] 36 Cal. 856=9 C. L. J. 578=2 I. 0. 
169=13 C. W. N. 853. 

(9) A. I. R. 1922 Cal. 153=49 0a^ 1019. • 

(10) A. I. R. 1925 P. C. 97=52 Cal, 417=52 
I. A. 160 (P. 0.). 
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the doctrine of suspension of rent in the 
cases in which it has been applied, but 
their Lordships only stated the circum¬ 
stances in which it has been applied. In 
my opinion the judgment and decree of 
the Subordinate Judge must be set aside. 

The next thing we have to consider is 
whether a decree should be made in 
favour of the appellant here or the case 
sent back for further consideration. 
The only consideration necessary in this 
case is to find what is the actual area in 
the possession of the tenant. The kabu- 
liats mention 94 and odd bigbas as being 
included in the demised promises. If 
the tenant has been dispossessed by the 
landlord of any land having less than 94 
and odd bighas in his possession, he is 
entitled to an abetment cf that quantity 
of land at the rate of Be. 1-10 annas per 
bigha. If it is found that the tenant is in 
possession of theJulLarea -of 94 bigbas 
and odd, then the landlord would be 
entitled to the rent which has been 
claimed at the rate of Re. 1-10 annas 
per bigha. There has been a local 
investigation in this case. But it is 
disputed before us 'by the learned ad- 
•vocafce for the defendant-respondent 
that the commissioner has not found 
definitely what is the area of the land ac¬ 
tually in possession of the defendant as 
comprised within the kabuliyats, Exs. B 
and B (1). The learned vakil for the 
appellant informs us that, according to 
the measurement of the commissioner of 
the lands, as pointed out by the defen¬ 
dant as comprised within.their kabuliyats 
the land in their possession is much in 
excess of 94 and odd bighas. As the 
point is disputed and the evidence does 
not appear to have been dealt with by 
the Court below at the request of the 
learned advocate for the defendant-res¬ 
pondent we send back the case to _ the 
Court below in order to come to a decision 
as to the actual area in the possession of 
the defendant. In no case, however, the 
plaintiffs could be entitled to a decree 
for any amount in this suit in excess of 
their claim. The plaintiffs-appellants 
are entitled to the costs of the appeal as 
well as the costs of the Courts below* 
The subsequent costs will depend upon 
the result. 

Whether or not the parties will b& 
allowed to adduce additional evidence- 
will be considered by the lo-wer Appel 

late Court in the exercise of its discretion. 


» 
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Bub any order for adducing additional 
evidence by the deCendant must depend 
upon bis previous payment of costs of all 
the Courts and appeals hitherto incurred. 

D.D. Case sent hack. 
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B. B. Chose and G. N. Rot, JJ. 

Indii Bhusan Bose and others —Defen¬ 
dants—Appellants. 

V. 

Sarajubala Debi and others —Plain- 
ti ffs—Responden fcs. 

Appeal No. 172 of 1921, Decided on 
28bh February 1927, from the original 
decree of the 4th Offg. S-Judge, Dacca, 
D/- 30th June 1921, 

^Fishery — River shifting — Grantee can 
follow so long as waters form part of river 
system—But he cannot claim right over another's 
land also bezause the river .flowed there for a 
short time. 

la Bengal it is settled that the Governmeut's 
grantee can’ follow the shifting river for the 
enjoyment of his exclusive fishery so long as the 
waters form part of the river system within the 
upstream and the downstream limits of his 
grant, whether the Government own the soil 
subjacent to such waters as b^ing the long estab¬ 
lished' bed, or whether the soil is still in a 
riparian properietor as being the site of the 
rivet’s recent enoroachm v.xt: 4. 1. R. 1914 
P.C.i.%,Appl. CP 743, Gl] 

But there is no authority for the proposition 
that the grantxa would not only enjoy the right 
of fishery io the bed of the tidal navigable river 
as granted, but would also retain the right of 
fishery on the land of another over which the 
river flowed for a short interval but ceasjd to do 
so, if there is a sheet of water on defendants* land 
which is connected with the river. [P 744, C IJ 

Jogesh Chandra Roy, Gohinda Chunder 
De Boy, Troilakhya Nath Gkose, Asita 
Ranjan Ghose, Prakash Chandra Pah 
rashi and Kiron Kumar Boy —for Appel¬ 
lants. 

Dioarka Nath Chakrauarti, Surendra 
Nath Guha, TJpendra Dal Roy, Jitendra 
Kumar Sen Gupta and Kiron Mohan 
Sircar —for Respondents. 

B. B. Ohose, J .—This appeal arises 
out of a suit for declaration of right to 
and recovery of possession of fishery 
right in a piece of water, described as a 
jala or kole, lying within the estate of 
defendants 1 to 9 called Obandahar, by 
ivirtae of the plaintiffs' right to two 


jalkars named Bartail and Ohandraghopa 
Nayaganga. Plaintiffs allege that Bar- 
tail appertains to touzi No. 9316 and 
Chandraghope Nayaganga to touzi 
No. 1180 of the Dacca Gollectorate, both 
permanently settled estates. Plaintiffs, 
including the original defendants 42 and 
43, who were transferred to the category 
of plaintiffs, claim lO-annas share of 
jalkar Bartail and 12-annas share in 
jalkar Chandraghope Nayaganga in ac¬ 
cordance with their shares in the two 
estates. Their case is that the two 
jalkars were different names of portions 
of a big tidal navigable river now named 
Dhaleswari. This river flowed to the 
east of a certain number of mauzas, 
Ohamta, Ohandhar and others. In 1897 
the river broke through the lands of the 
mauzas lying on its west and flowed 
Over those lands. It continued to do so 
till about 1910. In 1911 the river again 
turned towards the east and returned 
more or less into its old bed, but it had 
a channel over the jala in dispute 
through which it continued to flow as 
it did through the channel on the east. 
The plaintiffs allege that the jala in 
claim forms a part of the river system 
and 90 they are entitled to the fishery 
right in it as they hive in the main 
channel. The plaintiffs eni'> 5 'od their 
fishery right till about the end of 1913 
when they were dispossessed by the 
defendants of a portion of the jala. 
They annexed a plan to thoir plaint 
which showed that the jala in suit is 
connected with the river at both ends, 
flowing out of it and into it. The 
Court below made a decree in favour of 
the plaintiffs. The principal defendants 
who are the owners of estate Ohandhar 
appealed to this Court, The other defen¬ 
dants wore 10=5063 of the fishery rights 
under the appellants. The appeal was 
heard previously by a Division Bench of 
this Court. The learned Judges reman¬ 
ded the case to the Court below by an 
order dated the 15th August 1924 for 
findings on certain points stated, without 
deciding any of the questions raised be¬ 
fore them, retaining the appeal on the 
file of this Court. The parties led evi¬ 
dence before the lower Court after 
remand which was recorded by a dif¬ 
ferent Subordinate Judge, while the 
findings on the questions required by 
this Court were recorded by a third 
Subordinate Judge. The appeal has now 
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come up before us for beariug on all the 
questions raised. 

The disputed jalkar is part of a sheet of 
•water which is marked.below in the case 
map leaving out portions to the north 
and to the south of it. The defendants 
do not deny nor are they interested in 
denying that the plaintiffs had a right 
to jalkars Baratail and Ghandraghope 
l^ayaganga, but what they say is that 
those jalkars were not in the bed of the 
large navigable river Dbaleswari which 
is not a new name given to the river as 
alleged. They state that the plaintiffs’ 
jalkars were in two small rivers within 
their estates which are depicted in the 
survey map of 1858*59 (Ex. 3Sa) as 
existing in the land between Boorigauga 
and Dbaleswari rivers. It was in 1861 
during resumption proceeding that a 
Mr. Wise, the predecessor-in-interest of 
the plaintiffs, set up the case that those 
two jalkars were in the bed of the river 
newly called Dbaleswari. This claim 
was negatived by the revenue authori¬ 
ties, but Wise succeeded in two civil 
suits, Nos. 35 and 44 of 1863, in estab¬ 
lishing his right to the fishery in the 
bed of the Dbaleswari river as against 
the Government on the ground that the 
right of the Government to the fishery 
was barred by limitation. The defen¬ 
dants contend that the plaintiffs may 
have acquired a right to fish in a portion 
of the bed of the river by prescription 
against Government, but they are not 
clothed with the rights of a grantee of 
the fishery right iu a river from the 
Government with the result that they 
should be held entitled to a fishery right 
on another’s land on the ground that 
the river flowed on that land by cbang" 
ing its course. 

The second point is that the disputed 
jala is entirely closed on the north end 
and it is not connected with the river 
throughout the year on its south-east 
end as shown in the case map, and there¬ 
fore the plaintiffs cannot claim any 
fishery right in it under any circum¬ 
stance. 

It is next urged that, even assuming 
that there is some connexion of the jala 
with the river, it, not being a fiowing 
stream, is not a part of the river system 
and the plaintiffs cannot have a right of 
fishery in it. 

It would be convenient to record my 
opinion first on one matter remitted by 


this Court on the previous occasion for 
a finding and that is with regard to the 
upstream and downstream limits of the 
right of fishery of the plaintiffs in the 
river Dbaleswari. Whether that right 
was by grant limited to territorial waters 
of the river, or of a several exclusive 
fishery, or whether the right was acquir¬ 
ed by prescription prior to the change 
in the course of the river, the evidence 
with regard to those limits is the same. 
The Subordinate Judge has after remand 
found that the northern limit of plain¬ 
tiffs’ right in the bed of the river is much 
to the north of the horizontal line drawn 
from the north end of the jala or kole 
in question, and the southern limit is 
also far to the south of the south-eastern 
end of the jala. It is argued by the 
appellants that these limits could not 
be satisfactorily found unless a comrais- 
sion was taken and the places with 
reference to which those limits have 
been found were pointed out in the 
locality and depicted in the map pre¬ 
pared by the commissioner. That course 
would no doubt have been more satis¬ 
factory. But the Subordinate Judge 
has gone elaborately into tbe^ evidence 
and has come to bis conclusion. I do 
not find any reason to differ from his 
opinion. 

The most important question of fact 
in this case is whether the disputed jala 
or kole is connected with the main 
stream of the river Dbaleswari through¬ 
out the year. Admittedly plaintiffs'can 
not succeed in this case if they fail to 
establish this fact. (The judgment then 
discussed the evidence ana continued as 
follows as regards the evidence of 
the plaintiffs.) Their evidence^ does 
not satisfy me that there is connexion at 
ail seasons of year. On the contrary 
the evidence is ample that at certain 
seasons of the year there is no connexion. 
The fact that the plaintiffs have ad¬ 
vanced no claim to the jala to the north 
or to the south of the portion of the 
disputed kole also supports that con¬ 
clusion. This finding disposes of the 
case, but as the other questions have 
been elaborately argued I think I should 

deal with them also. 

I shall then take up the question 
whether assuming there is some con¬ 
nexion throughout the year between the 
jala and the river the plaintiffs are in 
the circumstances of this case entitled 
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to tho jalkar clainaed on the ground that 
it is a part of the river system. Both 
parties have cited and commented at 
length on the case of Srecnatli Roy v. 
Dinabandhu U). That was a case in 
-which the right to follow the river was 
in question, but all the cases cited before 
us were referred to by their Lordships of 
the Privy Council in their judgment. 
Each party claims that the principles 
laid down in that case favour his conten* 
tions. Their Lordships say : 

It must now be taken as decided in Bengal 
that the Government’s grantee can follow the 
j^hifting river for the enjoyment of his exclusive 
Ifishery so long as ths waters form part of the 
river system within the upstream and the down¬ 
stream limits of his grant, whether the Govern¬ 
ment owu the soil subjacent to such waters as 
being the long established bed, or whether the 
soil is still in a riparian proprietor as being the 
site of the rivet’s recent encroachment: 41 
I. A. at p. 235. 

Again, in dealing with the question of 
injustice to the landowner their lord¬ 
ships observe (at p. 246): 

There is some begging of the question here*, 
the waters are not his waters, nor is the change 
eonfined to the flooding of his fields. It is the 
river that has made his land its own-: the waters 
are the tidal navigable waters of the great stream. 
In physical fact the landowner enjoys his land 
by the precarious grace of the river, whose iden¬ 
tity is ao persistent, and whose character is so 
predominating, as almost to amonut to persona¬ 
lity ; and is it fundamentally unjust that in law 
too be should lose what be has lost in fact, and 
be precluded from taking in substitution for his 
lost land an incorporeal right which has been 
granted not to him but to another? The sov¬ 
ereign power lawfully invests its grantee with 
jalkar rights in part of the river; is it unjust 
that when that river shifts its course, cbaDgiug 
in locality but uot in (unction, the owner of 
those tights should still enjoy them in that 
self-same river, instead of being despoiled of 
them by the course of nature, which he could 
neither foresee nor control ? 

In my judgment none of the circum¬ 
stances mentioned above applies to this 
jala or kole in question. The river 
which made the defendants’ land its own 
has given it up. The waters cannot bo 
said to be the waters of the great stream. 
The land lost has been thrown up and 
the defendants do not claim an incorpo¬ 
real right. The owners of the jalkar 
right in the river, of which they claim 
to he the grantees from the sovereign 
power, still enjoy ‘the self-same right in 
the bed of the river, but they want to 
have some thing more than what was 
granted to them because the river for 

“(1) 41 I. A. •221=A. I. R. 1914 P. 0. 48=42 
Cal. 499 (P. C.). 


some time gave up its bed and flowed 
over the defendants’ land, bub having 
gone back to its old bed has left a sheet 
of water on defendants’ land through 
which it does nob now flow, but touches 
it at some place, On what principle can 
the plaintiffs get an extension of their 
right and the defendants be deprived of 
the right to fish in their own water, 
because it happens to be connected with 
the river? The claim is sought to bo 
supi^orted, as it were, on the ground that 
unto every one that hath a grant of a 
several fishery shall be given, and he 
shall have abundance; but from him 
who hath nob such a grant shall be 
taken away even that which he hath. 
This seems to me to be very questionable 
justice, IE the plaintiffs* contention be 
correct then a sand barrier of a few 
inches saves the right of the defendants 
and its absence takes it away. I am of 
opinion that the jala is not a part of the 
river system in its present condition. 

But it is contended on the part of the 
plaintiffs that their case is supported by 
authority and tlie cases of Bhaha Prasad 
V.' Jaijadiiidra Nath Rai (2) Krish- 
nendro v. Surno Not/ee (3) are cited. 
The first case cited is in my opinion 
quite different in its facts and does not 
apply to the present circumstances, 
There plaintiffs bad a jalkar right in tho 
river. Portions of the bed dried up 
leaving certain dobas. The proprietor 
of the zamindari dispossessed the plain¬ 
tiffs of their right of fishery in those 
dobas. It was held that the grantees of 
the fishery would nob lose their right of 
fishing in the dobas so long as they are 
connected with the river throughout the 
year. It was nob a question of extension, 
of the right under the original grant, but 
of retaining the right of the grantee of 
the right of fishery in the original bed 
of the river so long as a piece of water 
in its bed is connected with the main 
stream. The case of Krishnendro v. 
Sitrito Noyce (3), however, is similar to 
the present case on tho facts. There 
the Court reluctantly followed the rule 
which it deemed to have been settled by 
two cases which it considered it was 
bound to follow. If, however, the two 
cases referred to are examined, it will be 
found that they are not cases in which 
the river broke through the land of 

(2) [1906] 33 Cal. 15=9 C.W.N. 934. 

(3) [1973] 21 W. R. 27. 
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another person and then returned to its 
old bed abandoning the new channel. 
The case of Kalee Soonditr Roy v. 
Diuarkanath (4), which was thought to 
be precisely similar was, it seems to me, 
a case where it was held that the right 
of fishery in the dried up portion of the 
bed of a river is not lost if the water in 
it is connected with the main stream. 
The defendants who acquired a right to 
the land by accretion would hold it 
subject to the plaintiffs’ prior right of 
fishery. It was not a case, as I have 
already stated, of plaintiffs having his 
own original right of fishery and getting 
also the right in the waters on dofen* 
dants' land. The other case of Qrei, 
V. Anund Mohan (5) was also one of 
right of fishery in the bed of the river 
included in the original grant which bed 
was left, bub there were some koles. 
There is therefore no authority properly 
so called which lays down that the 
plaintiffs would not only enjoy the right 
of fishery in the bed of the tidal naviga* 
ble river as granted, but would also 
retain the right of fishery on the land of 
another over which the river flowed for 
a short interval but ceased to do so, if 
there is a sheet of water on defendants’ 
land vfhich is connected with the river. 
In my opinion the plaintiffs cannot 
maintain such a right. 

The last qu stion is whether there was 
a grant of several fishery in the bed of 
the river Dhaleswari by the Government 
to the plaintiffs. The earliest document 
of the plaintiffs is Ex. L, dated 1791. 
By it fishery of Chaudraghope Nayaganga 
was leased out by the plaintiffs’ pro- 
decessor as appertaining to certain mauzas 
within the grantor’s purchased taluk. 
Similarly by Ex, LI dated 1814, fishery 
in river Bartail appertaining to Joarh 
Bartail within the grantor’s Kharija 
taluk was let out. In the quinquennial 
papers of 1796-97 (Exs, 6 and 7) sub* 
Quitted by the zamindar, the jalkavs 
were included in the return of two 
taluks Ram Kishore Basu. The pre¬ 
decessor of the plaintiffs, Mr. Wise, was 
exercising right of fishery in the river 
Dhaleswari, and in 1860*61 resumption 
proceedings were taken under Regula-” 
tion 11, 1819 with regard to the fishery 
by the revenue authorities. By an order 
o± bh^? Collector, dated 23rd July 1861, 

(4) [1872] 18 W. R. 460. -- 

(5) CX864] W. R. 108. 


the jalkars were resumed on the ground 
that no grant was made of fishery in the 
river Dhaleswari, This order was con* 
firmed by the Commissioner. . Mr. Wise 
then brought two suits in the civil Court 
for confirmation of possession and title 
to the two jalkars, Bartail and Chandrag- 
hope Nyaganga, both described as recently 
called Daleswari. Those were suits 
No, 35 and 44 of 1863, In the judgment 
of the Principal Sadar Amin two issues 
were raised [Ex. 23 (a)] : (1) whether the 
order of Government of assessment of 
v’evenue on the said jalkar is barred by 
limitation or not; and (2) whether .the 
plaintiff has got zamindari interest in 
the disputed jalkar, or whether the 
Government has gob its ordinary right. 
The Judge held that although the 
Government was entitled to jalkar in 
flowing river it did nob care to take 
possession of its own properties and the 
right of the Government to assess revenue 
was barred. The judgment in the other 
case was also in the same terms Ex. 23.: 
It is argued for the appellants that no 
grant of several fishery in the river was 
claimed then nor was it found. What 
was claimed was territorial fishery as 
appertaining to the zamindaries. In any 
case the right of the plaintiffs having 
been confirmed on the ground of limita¬ 
tion the plaintiffs can only claim the 
right to the fishery in the waters that 
flowed in the bed at that time and 
cannot claim to follow the river on 
another's land if the river abandons its 
old bed. I do not think it is necessary 
for us to decide this question in this case 
as it involves the right of the Govern¬ 
ment with which we are not concerned 
hero. One thing may, however, be noted 
that Mr. Wise does not seem to have 
claimed any right to the khals flowing 
out of the river towards the west 
through Chandhar and other mauzas in 
1863, which might have established his 
right to fishery in the river system 
of Dhaleswari by a grant of a several 
fishery. Those khals are depicted in the 
survey map Ex. 36. 

^ In my opinion the claim of the plain¬ 
tiffs has nob been established. The 
appeal must be allowed and the suit 
dismissed with all costs to the defendants- 
appellants in both Courts, including the 
cost of the previous hearing in this 
Oourb, The other defendants will bear 
their own costs. It should be noted that 
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original defendant 9 died while the suit 
was pending in the lower Oourfc and his 
mother Sorojini was substituted in bis 
place. But by a mistake her name was 
nob entered in the decree. 

Roy, J. —(After stating facts and dis¬ 
cussing evidence as to whether the kole 
remained connected with the river 
throughout the year, the judgment pro- 
•ceedod). The balance of evidence is in 
favour of the defendants and the conclu¬ 
sion is that the kole was not connected 
with the river at all seasons of the year. 
Even if there was a connexion I do not 
think that the plaintiffs can succeed 
considering the situation and position of 
the kole. We have constantly been 
referred to the judgment of their Lord- 
ships of the Judicial Committee in the 
case of Sreenath Roy v. Dinabandhu Sen 
(1). Their Lordships reviewed and dis¬ 
cussed the whole series of decisions in 
Bengal on the subject of fishery rights 
in navigable rivers from 1807 to 1905. 
The right “to follow the river” is now 
settled. It was held that it must be 
taken as decided in Bengal that the 
Government’s grantee can follow the 
shifting river for the enjoyment of his 
exclusive fishery so long as the waters 
form part of the river system within the 
upstream and downstream limits of his 
grant, whether the Government owns the 
soil subjacent to such waters as being the 
long-established bed, or whether the soil 
is still in a riparian proprietor as being 
the site of the river's recent encroach¬ 
ment. We have a converse case here 
and the question we have to decide is 
how far a grantee can claim his right in 
what the river has abandoned. Some of 
the cases discua-ed by their Lordships 
relate to abandoned beds or channels 
and the contention is that the principle 
has been settled that the grantee of a 
general right of fishery in a navigable 
river is entitled to fish not only in the 
main channel of the river, but also in 
such arms, inlets and lakes, so long as 
any communication between them and 
the main channels remains open during 
all seasons of the year. This rule seems 
to have been affirmed in certain cases. 
We have to examine the position. It 
was pressed before their Lordships that 
it is unjust that a landowner should not 
only lose the use of his land when the 
river oveiflows it, but also the right to 
fish over his own acres and in bis own 


waters, in order that another may un- 
meritoriously fish in his place. The 
answer of their Lordships is : 

There is some begging of the question here ; 
the waters are not his waters, nor is the change 
confined to the flooding of bis fields. It is the 
river that has made the land its own; the waters 
are the tidal navigable waters of the grant 
stream. In physical fact the land owner enjoys 
bis land by the precarious grace of the river, 
whose identity is so persistent, and whose char¬ 
acter is so predominating, as almost to amount 
to personality; and is it fundamentally unjust 
that ia law too he should lose what he has lost 
in fact, and be precluded from talcing in substi¬ 
tution for bis lost land an incorporeal right 
which has been granted not to him but to 
another? The sovereign power lawfully invests 
its grantee with jalkar rights in part of the 
river; is it unjust that when the river shifts its 
course, changing in locality but not in function 
the owner of these rights should still enjoy them 
in that self-same river, instead of being des* 
polled of them by the course of nature, which 
he could neither foresee nor control ? 

Now when the grantee desires not only 
to follow the river, but also keep the 
abandoned channel, on what principle 
of justice and equity can his claim be 
sustained? I can find no answer to the 
claim of the despoiled proprietor that 
now that the river has left his property 
he should have it back. The grantee 
could only claim if the abandoned channel 
is still a part of the river or forms part 
of the river system. Can this be said 
for the disputed kole ? I think not. It 
has lost its identity with the Dbaleswari. 
The personality of the Dbaleswari has 
deserted it. When the suit was brought 
it was a mere back water within the 
defendants’ mauza with dry land cn all 
sides except a channel to the south con¬ 
necting it with the Dbaleswari. If the 
grantee can go wherever the river flows 
it follows that he cannot remain in a 
piece of water where the river has ceased 
to flow. 

I venture to think that the 
rule that the grantee can retain a 
bed when it has connexion with the 
main channel at all seasons of the 
year has been stated too broadly. The 
reasoning is apparently that the aban¬ 
doned channel is still a part of the river 
or of the river system. With great res¬ 
pect X would say that in these cases the 
rule was laid down by the Courtson the 
findings of fact arrived at in each case 
The^e are bhiee cases to which wo hav e 
been specially referred. There is the 
case of Jogendra Narayan Roy v. Craw. 
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ford (6). There the piece of water in 
dispute was connected with the river 
only in the rains and their Lordships 
proceeded on the finding of fact that the 
piece of water was still an arm of the 
river. The case of Krishnendro v. Surno 
(3) was quoted. As their Lord¬ 
ships of the Judicial Committee pointed 
out the Court somewhat reluctantly 
followed the rule which it deemed to be 

settled that the grantee 

can exercise his right in the open channels 
and also in closing or closed channels aban* 
doned by the river, up to the time \9hen the 
channel became finally closed, i. e. so long as 
fish can pass to and fro. 

Ainslie, J., who laid this down refers 
to a case, Ralee Soondur Boy v. 
Dwarkanaih (4), as his authority. _ It 
would appear however from an examina¬ 
tion of the latter case that it refers to a 
different set of circumstances, where the 
defendants set up their right to accre¬ 
tion. It was urged that the present case 
is very similar to the case of Bhobci 
Prasad v. Jagadindra Nath Bai (2). 
There the question was in respect of three 
dobas left by the receding Brahmaputra. 
It was held that two dobas bad lost con¬ 
nexion with the river and could not be 
considered any longer as part of the 
Brahmaputra. Their Lordships referred 
to the case of Grey v. Anuiid Mohun 
Moitro (5), where the argument was put 
forward that the grantee can have no 
right where the Government right itself 
was gone. The Court gave a decree for 
the third doba on the idea that it was 
part of the river Brahmaputra because 
there was connexion and the right of 
the Crown to grant a fishery subsisted. 
The situation of the kole in dispute 
here is such that I cannot hold that it is 
part of the river Dhaleswari, and I do 
not think that the Crown could success¬ 
fully maintain that the kolo is still a 
part of a navigable river. 

Mr. Chakravarti for the plaintiff-res¬ 
pondents referred to the fact that the 
fish can pass to and fro from the river 
when there is connexion. In the case 
of Krishnendro v. Surno Moyee (3) the 
Court gave a decree. “ So long as fish 
can pass to and fro. ” 

Now there are innumerable creeks 
and channels, some blind, some current 
which connect with the mighty 
navigable rivers of Bengal. They are 
territorial waters and the Crown does 
16) [1905132 Cal. 1141=2 C. L, J. 569‘ 


not claim any rights therein. The Gov* 
ernment ri{.hts exist only in navigable 
rivers. I am of opinion that the plain¬ 
tiffs cannot be allowed to claim fishery 
rights in the kole which lies within the 
defendants’ mauza and which lies in a 
bed which the navigable river has aban¬ 
doned. 

It was said that the defendants own 
only a few chaks in their estate and 
that the plaintiffs have the largest 
share in the mauza. This aspect of 
the case was not raised in the suit and 
it is not possible to examine it. If the 
plaintiffs have a right to the mauza 
their right to the kole as appertaining 
to the mauza is jeopardized by this . 
decision. 

The plaintiffs’ title to the jalkars in 
the Dhaleswari as appertaining to their 
taluks Nos. 9316 and 1180 of the Dacca 
Gollectorate has been the subject of 
much adverse comment. It is con¬ 
tended that the plaintiffs n6b having 
alleged any grant in the plaint the suit 
should fail, that the grant was negatived 
by the resumption proceedings and that 
Mr. Wise having brought suits to estab¬ 
lish his rights to the jalkar as part of 
his zamindari and having succeeded, the 
plaintiffs cannot now fall back on a 
grant. It is argued that the effect of 
the resumption proceedings and the suits 
decreed is not to create a several fishery 
in favour of Mr. Wise and the plain¬ 
tiffs therefore must be confined to the 
Dhaleswari within their zamindari. I 
can appreciate the argument of the 
defendants that the plaintiffs’ title 
being appurtenant to their zamindari it 
would be hard if they were allowed to 
travel into theirs. In para. 5 of 
the plaint, plaintiffs claimed, their 
jalkar, however, even if the river 
shifts its course by virtue of this 
title which their predecessor achieved 
in 1863. The river flowed at the time 
through their zamindari. Their case 
was that they had a right to the jalkar 
of the river and the Government had 
no right to assess revenue for the jalkar. 
It is nob very clear to me that because 
at that time they did not assert a grant- 
they should nob be allowed to raise the 
question of a grant from consideration? 
which apply to grants over a century 
old. The conception of a lost grant from 
long user was not known in 1863. Sup¬ 
pose Mr. Wise had alleged a grant at? 
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that time his position would not have 
been diffioulb before the Court even 
though the revenue authorities resumed 
the jalkar on the ground that there had 
been no grant. It seems to me (I speak 

with diffidence), therefore, that the plain¬ 
tiffs should not he precluded from 
pursuing their rights as if it was a 
Apparently they have done so since 18C3. 
The defendants after all are remotely 
coDcorned witb the question* ^ I£ the 
Dhaleswari leaves the plaintiffs zamin- 
dari the Crown may question the plain¬ 
tiffs’ right and until the Grown succeeds 
the defendants are not in a position to 
question the plaintiffs' right. 

On these grounds I agree with the 
conclusions arrived at by my learned 
brother. The result is that the appeal 
should be allowed and the suit dismissed 
with costs in all the Courts- 

r)T). Appeal allowed. 
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C. C. Ghose and Gregory, JJ. 

Ishioari Prasad Sharma another— 
Petitioners. 

V. 

KinrrEmperoi —Opposite Party. 
Criminal Revision No- 546 of 1927. 
Decided 00 13tb July 1927. from the 
order of the Chief Presidency Magistrate, 
Calcutta, D/- 23rd May 1927. 

Penal Code, S. -nZA —Arlicle should be 
T^dd CL^ d wHoIb* 

The intention of tbe writer has to be judged 
not only from the words used in a particular 
part of an article in a newspaper but from the 
article taken as a whole. [P 747 C 

P^arendra liu^nar Basu, Piohodh 
Chandra Ghalterjee and Biresioar 
Ckatterjee—lor Petitioners. 
Khundlcar—iov the Crown. 

C. c. Ghose, J.—The petitioners be¬ 
fore us are two in number, (1) Iswari 
Pcashad Sbarma who is the editor of a 
weekly newspaper published in tbe Deb- 
nagri character in Calcutta called Qindi 
Punch" ; and (2) Mukund Lail Burman 
who is the printer thereof. They have 
been convicted by tbe learned Chief 
Presidency Magistrate of Calcutta under 
8. 153A, I. P. 0.. and sentenced as 
follows : the first petitioner has been 
sentenced to suffer rigorous imprison¬ 


ment for a period of six months aod the 
second petitioner bo suffer rigorous im¬ 
prisonment for four months. 

The subject-matter of the chargo 
against the two petitioners is the publi¬ 
cation of an article in the form of a 
drama called Brth-toi (sacrifice) at page 
109 in the issue of tbe newspaper in 
question dated the 27th January 1927. 
The immediate occasion, as far as ono 
can gabber from the English translation 
of the article which has lieen placed 
before us, for the publication of the 
drama in question was the murder of the 
late Swami Shradhanand at Delhi on or 
about the 22nd December, 1926. The 
murder according to the learned Magis¬ 
trate was an event which deeply moved 
the Hindu world and not only the Hindu 
world but all classes and conditions of 
man, and there can be no question that 
the Hindu community in particular all 
over India was intensely agitated after 
the assassination of Swami Shradhanand. 
Id the drama the murder of Pandit 
Lekhram in Lahore in 1897 l)y a Maho- 
medan is recalled a propos of the assas¬ 
sination of Swami Shradhanand, and the 
writer after indulging in an attack on 
the miscreants, urges in^ support of his 
argument that tbe salvation of India he^ 
in what is called the Suddhi movement, 
tbe fact that at diverse times the Hindus 
have not received at the hands of Maho- 
medaus tbe treatment which they thought 
they had a right to receive from them. 
The last words are our paraphrase of 
many of tbe expressions used by the 
writer in the drama. 

So far as the isolated expressions ap¬ 
pearing in scene 4 of tbe drama in 
question, to which the learned Magistrate 
has drawn attention in the course of his 
judgment, are concerned, there can be no 
doubt whatsoever that those expressions 
deserve the condemnation of all right- 
thinking men who are familiar with the 
history of Islam, not only in India but in 
other countries beyond the confines of 
India. If those expressions had stood by 
themselves, and if the article were con¬ 
fined only to scene 4 the learned 
Deputy Legal Remembrancer would have- 
had no difficulty in inducing us to hold 
that the article came within tbe purview 
of S. 153.\, I. P. G. Bub tbe inten¬ 
tion of the writer has to be judged nob 
only from the words used in scene 4 of 
the drama but from the drama taken as 
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a whole. The drama taken a whole, 
has been pointed out, is one which 
was written at a time of great public 
excitement. It is possible that the writer 
may have without any malicious inten¬ 
tion and honestly thought that he should 
express himself in the manner in which 
he did with a view‘to the removal of 
causes which according to him were pro¬ 
moting or had a tendency to promote feel¬ 
ings of enmity or hatred-between differ¬ 
ent classes of His Majesty’s Indian sub¬ 
jects, to wit, the Hindus and Mahomedans. 
Bearing that in mind and reading the 
article as a whole from that point of 
view it is difficult to say that the inten- 
ibion of the writer of this drama was to 
jpromobe feelings of enmity or hatred 
between different classes of His Majesty’s 
Indian subjects. We think that the 
writer was quite honest in the view 
which he took (it may be tthat it was a 
wrong view) that the only way to pre¬ 
vent murders like those referred to above 
was to take steps in the direction indi¬ 
cated in the concluding -portion of the 
drama. If that was so, the -writer could 
not in our opinion be brought within the 
mischief of S. 153A, I. P. 0. : at any 
rate there is much in the drama which 
entities to us to give the benedb of the 
doubt to the accused. 

In this view of the matter the con¬ 
viction and sentence of the petitioners 
must be set aside. The petitioners who 
are on bail will now be discharged from 
their bail bonds. 


D.D. 


Rule made absolute. 
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OaMING AND MALLIK, JJ. 

^ Shiha Kali Kumar and others —Plain¬ 
tiffs—Appellants. 


V. 

Chuni Lai Chatterfee —Defendants— 
Respondents, 

Appeal No. 1593 of 1924, Decided on 
24th May 1927, from the appellate decree 
of the 2nd Addl. Dist. J., 24-PergaDa3, 
D/- 9th May 1924, 

ia) B^>lgal Tenancy Act (1385), S.o^Flower 
garden. 

_ Land taken for the purpose of a flower garden 
IS taken for an agricultural purpose. [P 749 6 1] 


(6) Bengal Tenancy {AmendnienL) Act (1 of 
1907), S, 19— Non-occupancy tenant is not 
affected. 

The status of a non-occupancy raiyat was 
not affected by the passing of the Bengal Ten¬ 
ancy Amendment Act (1 of 1907) ; 20 G, IF. N. 
258, Appr. [P 749 0 1, 2] 

(c) Interpretation of statutes—Amending Act. 

An Act is not to be considered to take away 
the rights and privileges conferred by a former 
Act unless it is quite clear from the provision 
that it does so. [P 749 0 2] 

(d) Interpretation of statutes—Retrospective 
effect—Intention must be clearly expressed. 

Mallili, J, —It is a well-esiablished principle of 
law that retrospective effect ought not to be given 
to a statute unless an intention to that effect is 
expressed in plain and unambiguous language. 

[P 750 0 2] 

(e) General Clauses Act (1897),S,6— applies 
to Act of Provincial’Council, 

Mallik,J, —When an.Act of the Governor-Gene¬ 
ral in Oouncil repeals any enaotment.then,unless 
a different intention appears, the repeal shall not 
affect any rights acquired under the enactment 
so repealed. This rule also applies to ar^ Act of 
the Bengal Council. [P 750 0 2] 

(/) Bengal Tenancy {Amendment) Act (1907)— 
Act is not declaratory. 

MalUk, J. —Act 1 of 1907 is not an Act of a 
declaratory character. [P 750 0 2) 

(g) Calcutta Municipal Act (1899), S. 637— 
Section could not by Itself include any area in 
Calcutta town. 

Mallik, J, —S. 637 provided for the inclusion of 
areas within the limits of the Calcutta Munici¬ 
pality. It could not, taken by itself, include any 
area within the town of Calcutta. Such an inclu¬ 
sion could be made only under Act 1 of 1907. 

[P 750 C 2. P 761 0 1] 

Sarat Chandra Basak, Ptobodh Chan^ 
dra Chatterfee and Satindra Nath Mu~ 
kerfi —for Appellants. 

Amullya Ch. Chatterfi and Radha 
Binode Pal for Sadhan Ch. Roy ChoU’ 
dhuri —for Respondent. 

Facts. —The plaintiff sued to eject the 
defendant on the ground that he was a 
ticca tenant on Rs. 9-4*0 a month. The 
defendant’s case was that he had a right 
of occupancy in the land as he took set¬ 
tlement of it for horticultural purposes 
and he was not liable to be evicted. On 
tba 9th September 1904, the defendant 
was granted a lease for three years of a 
piece of land somewhere in Entally for 
the purpose of growing flowers. At the 
time when the lease was granted the 
land was outside what is known as the 
town of Calcutta at that time. By Act 1, 
1907, the town of Calcutta was extended 
and then included the land in dispute 
which then became excluded from the 
operation of the Bengal Tenancy Act. 
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This Acb actually cama into force on the 
22nd May 1907. 

The three years' lease expired on the 
8bh September 1907, that is to say, after 
Act 1 of 1907, came into force and the 
land in question was excluded from the 
operation of the Bengal Tenancy Act. 
The trial Court held that the status of 
the defendant was that of a non'oocu" 
pancy raiyat, that the land was used for 
horticultural purposes and the notice 
was not sufficient and he was not liable 
to eviction. He, however, gave the 
plaintiff a decree for rent. On appeal 
the finding was upheld. 

Cuming, J. —(After stating facts the 
judgment proceeded.) It has first cf all 
been argued that the land was not taken 
for an agricultural purpose and so it 
could not be governed by the Bengal 
Tenancy Act- The findings on this point 
are conclusive. The land was obviously 
taken for the purpose of a garden which 
has bsen held to be an agricultural 
purpose, 

The next point taken is that the land 
is no longer governed by the Bengal 
Tenancy Act, but by the Transfer of 
Property Act ; that it ceased to bo 
governed by the Bengal Tenancy Act, 
when Acb 1 of 1907, came into force and 
that the defendant’s non*occupancy right 
was then extinguished. To support this 
part of his case, the appellant relies on 
S. 19U), Bengal Tenancy Acb as now 
amended by Act 1 of 1907. His argument 
is that S. 19 (1), Bengal Tenancy Acb, 
preserves, so far as land which was 
excluded from the operation of the Ben¬ 
gal Tenancy Act, by Act 1 of 1907. only 
the right of occupancy and that hence 
non-occupancy rights are destroyed by 
that section. He points out that S. 19 
(2) only preserves these rights in the 
ease of lands which are excluded from the 
operation of the Bengal Tenancy Acb, by 
S. 637, Calcutta Municipal Acb and 
reading the section as a whole contends 
that it was the intention of the legis¬ 
lature to destroy all rights excepting 
occupancy rights in the area excluded by 
Acb. 1 of 1907 from the operation of the 
Bengal Tenancy Act. The sheet anchor 
of the respondent’s case is the decision of 
Jotiram Khan v. Jonaki Nath Ghose (1). 
Now it was held in Jotiram Khan v. 
Jonaki Nath Ghose (l). that the status 
of a non-oocu pancy raiyat was not 

Uj LlyliJ 20 0, W. N, ■263=33 I. 0. 6A. 


affected by the passing of the Bengal 
Tenancy Amendment Act (l of 1907). 
The appellant contends that the decision 
is wrong and that the case should be 
referred to a Pull Bench of this Court. 

As far as can be seen the rights of a 
non-occupancy raiyat were created by 
the Bengal Tenancy Act of 1885 (S. 44 
of that Act). Act. 10 of 1859 certainly 
has no section corresponding toS. 44. 

One Act is not to be considered to 
take away the rights and privileges con¬ 
ferred by a former Act unless it is quite 
clear from the provision that it does so. 
In amending S. 19, so far as the first part 
of the section is concerned, all that has 
been done is to insert the words “or the 
Bengal Tenancy (Amendment) Act, 1907.” 

No doubt the section does specifically 
mention that rights of occupancy are 
preserved. I do nob think that we are 
entitled to draw the conclusion from that, 
that 'any other rights are deliberately 
destroyed. In enacting Act 8 of 1885 
the enactors had no doubt in their mind 
the occupaucy right which was the most 
important right that the raiyat had, and 
they wished to make it clear beyond all 
controversy that this important right 
was preserved. So far as regards non¬ 
occupancy raiyats, Act 10 of 1859 seems 
to be silent except to provide that such 
raiyats were entitled to get a patta, 

By the Tenancy Act of 1885 a 
number of rights were created and I 
think it is for that reason that in the 
second part of S. 19, viz., S. 19 (2), which 
is a ne w enactment, the legislature speak 
of any right, obligation or liability. I 
sao no reason to dissent from the case of 
Jotiram Khan v. Jonaki Nath Ghose (l). 
The result is the appeal fails and is dis¬ 
missed with costs. 

Mallik, J.—(After stating facts the 
judgment proceeded.) The only question 
in controversy in the present appeal is 
whether the plaintiffs are entitled to a 
decree for ejectment. The answer to 
this question will depend on the status 
of the defendant and on the rights ac¬ 
quired by ^im. 

The first contention before us was that 
the defendant was not a tenant under 
the Bengal Tenancy Act. I do not think 
that this contention can be entertained 
for a moment. There ie a concurrent 
finding of the two lower Oourbs that the 
land was leased out for horticultural 
purposes, and it is settled law that a 
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tenant who takes a lease of land for 
hoi’bicultiu*al purposes is a raiyab under 
the Bengal Tenancy Act. Thera is no 
doubt, therefore, that the defendant was 
a raiyab within the meaning of the Bengal 
Tenancy Act when he held the land in 
question and there' is no doubt either 
that, as a raiyat under the Bengal Ten¬ 
ancy Act, he acquired certain rights in 
respect of the holding one of which was 
the right not to be ejected therefrom 
except under the provisions of S. 45 of 
the Act which requires six months 
notice. 

It appears that the land lies in Entally 
and is, and has been so from before 
189J, within the limits of the Calcutta 
Municipality. The defendant came 
into possession of the land on executing 
a kabuiiyat for three years on the 9fch 
September 1904, but before the term of 
the kabuiiyat expired the Bengal 
ancy Amendment Act (Act 1 of 1907} 
came into force. It was contended that 
the result of this amending Act by which 
Entally ceased to be subject to the opera¬ 
tion of the Bengal Tenancy Act. was the 
extinction of the right to six months 
notioe.a right which the defendant had 
acquired before Act 1 of 1907 came into 
force. The question then for considera¬ 
tion is whether Act 1 of 1907 could and 
did extinguish the rights which a non¬ 
occupancy raiyat like the defendant had 
previously acquired in his holding. Dr. 
Basak contended that it did extinguish 
such rights and his argument was that 
as neither the Bengal Tenancy Act of 
1885, nor the amending Act of 1907, safe¬ 
guarded the rights of a non-occupancy 
raiyat as it did in the case of a raiyat 
having rights of occupancy, the Acts by 
implication extinguished the rights of a 
non-occupancy raiyat, and in support of 
this contention he invoked the aid of the 
legal maxim expressio unius est exclusio 
alterius. This argument will not, in 
my opinion, bear a close scrutiny. 
There is no doubt the doctrine of ex¬ 
pressio 7i,nius est exchisio al^rius ; but 
groat caution is necessary in applying 
this maxim which is not of universal 
application. Then to hold that Act 1 of 
1907 by repealing S. 45, Bengal Tenancy 
Act extinguished the right which had 
been acquired under that section would 
be to give the Act a retrospective effect. 
But it is a well-established principle of 
law that retrospective effect ought not 


to be given to a statute unless an inten¬ 
tion to that effect is expressed in plain 
and unambiguous language. Then S. 6, 
General Glauses Act (Act 10 of 1897) lays 
down that when an Act of the Governor- 
General in Council repeals any enactment, 
then unless a different intention appears, 
the repeal shall not affect any rights 
acquired under the enactment so repealed. 

If a repealing Act of the Governor-Gene¬ 
ral in Council cannot extinguish such a 
right, much less can an amending Act of 
the Bengal Council, like Act 1 of 1907, 
unless of course the amending Act is a de¬ 
claratory Act. But Act 1 of 1907 as has 
been held in the case of Jotiram Khan v. 
Jonaki Nath Ghose (1), is not an Act of 
a declaratory character. The conclusion, 
therefore, is that Act 1 o? 1907 did not 
extinguish the rights of a non-occapancy 
raiyat which had been previously ac¬ 
quired by him. 

Then as I read the Bengal Tenancy 
Act of 1885 and the amending Act 1 of 
1907, the rights of non-occupancy raiyats 
were actually safeguarded by them when 
there were any such rights to be saved. 
It is true that in Act 8 of 1885 there 
was only S. 19 to save the rights of occu¬ 
pancy raiyats and there was no provision 
of any kind to save the rights of non¬ 
occupancy raiyats. Bat that was evi¬ 
dently, because there were hardly any 
rights of a raiyat other than an occu¬ 
pancy raiyat which can be said to have 
been acquired under Act 10 of 1859 and 
before the enactment of Act 8 of 1885. 
It was after the enactment of Act 8 of 
1885 that such rights of non-oocupancy 
raiyats began to accrue ; and as I read 
the law these rights were actually saved 
when the Bengal Tenancy Act, came to 
bo amended by Act 1 of 1907. S. 19 (2), 
Bengal Tenancy Act, was added by this 
amending Act ; and S. 19 (2) provides 
that the inclusion of any area within 
the town of Calcutta shall not affect any 
rights (including rights of non-occupanoy 
raiyats) acquired previously to such 
inclusion. 

It was said that S. 19 (2) does not con¬ 
template the case of inclusion of areas 
under Act 1 of 1907, but only those which 
were made under S. 637, Calcutta Muni¬ 
cipal Act 1899. This view is- in my 
opinion clearly erroneous. S. 637 pro-j 
vided for the inclusion of areas within the: 
limits of the Calcutta Municipality. Iti 
could not, taken by . itself, include anyl 
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area within fehe town of Calcutta. Such 
aa inclusion could be made only under 
Act 1 of 1907. I am, therefore, of opin¬ 
ion that Act 1 of 1907. by enacting S. 19 
(2), Bengal Tenancy Act, did safeguard 
the rights of non-occupancy ralyats which 
they had acquired in lands previous to 
their inclusion within the town of Cal¬ 
cutta. As the defendant in the present 
case had before the enactment of Act 1 of 
1907 acquired the right not to be evicted 
except under the provisions of S. 45, 
Bengal Tenancy Act and on six months 
notice, he was Hot liable to be ejected on 
the notice that w'as found to have been 
served on him. The result, therefore, is 
that the appeal fails and it is dismissed 
with costs. 

D,D. Appeal dismissed. 
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G. C.Ghose and Gregory, jj. 

Gopal Lai Saayal and another —Ap¬ 
pellants. 

V. 

King-Emperor— Opposite Party. 
Criminal Appeal No. 98 of 1927, De¬ 
cided on 20bh July 1927. from the sen¬ 
tence passed'by the Chief Presy. Magis¬ 
trate, D/-9th February 1927, 
sj< Penal Code, S. l 2 iA—Section should be 
nafTOwly construed—“Article should be lead as a 
johole—Some latitude to imbUc press should be 
allowed. 

The gist of the offence lies in the inteation 
of the wviter. The intention is 'not to be 
gathered from isolated or stray passages here 
and there. It must be gathered from a fair and 
generous reading of the article in respect of 
which the charge has be9a laid. In gathering 
the intention, allowance mast be made tor a 
certain amount of latitude to writers in the pub¬ 
lic press. S. 124 A is in such wide terms that 
unless it is very strictly or narrowly construed, 
there is a real danger that legitimate critioiam 
may be stifled altogether ; A. J. R, 1927 Cal. 
098. and .4. I, R. 1927 Cal. 747. Rel. on. 

[P 751, 0 2] 

Where it was plainly suggested in the article 
that the riots which took place in Calcutta in 
the summer of 1926 were allowed to oontinue 
because of the motive which the Government 
had, namely to keep the Hindus anl Mahom* 
edana apart by favouring the Mahomedans. 

ffeld : that the argument of the wtitee was 
to show that the only obstacle to Hindus and 
Mahomedans coming tpgether was the presence 
of a third party, namely the Governmeat who 
were animated by a bad political motive and that 
ths writer was therefore guilty. [F 752, 0 1, 2] 


Uarendra Kumar Basu, Suresh Chan¬ 
dra Talukdar and Ramendra Chandra 
Boy —for Appellants. 

B. L. Mitter —for the Crown. 

C. C. Gho»e, J.—In this case the 

appallaubs before us are two in number 
and they have been convicted by the 
learned Chief Presidency Magistrate 
under S.‘124A, I. P. G., the first appel- 
. lant being sentenced to simple imprison¬ 
ment for two months and a fine of 
350 and in default one month’s 
simple imprisonmaub, the second appel¬ 
lant being sentenced to a fine of Rs. 100 
and in default simple imprisonment for 
two months. 

The prosecution is in respect of an 
article contributed by one Jnananjan 
Naogi, which appears in Vol. I, Part II, 
at page 5 of a Bengali weekly news¬ 
paper published in Calcutta called the 
“ Atma Sakbi. ” The original of the 
article which is in the vernacular has 
been handed to us and wa have had the 
advantage of perusing the translatiou 
thereof which is Ex. (1) in this case. 

The principles which should guide us 
in finding out for ourselves the intention 
of a parson who is charged under 
S. 124A. I. P. C. have bean recently 
referred to by us in our judgment in the 
case of Satyaranjan Bakshi y. Emperor 
(l) commonly known as the " Forward 
case and also to some extent in our 
judgment delivered last week in what 
is known as "The Hindi Punch” case 
Iswari Prasad v. Emperor (2), There 
cannot be much doubt that the gist of 
the offeuce lies in the intention of the 
writer and that the intention is nob to 
be gathered from isolated or stray pass¬ 
ages here and there. It must be 
gathered from a fair and generous read¬ 
ing of the article in respect of which the 
charge has been laid. In gathering the 
iDtenbion, allowance must be made, as 
has been repeatedly held, for a certain 
amount of latitude to writers in the 
public press. 

The section under which the charge 
is laid is in such wide terms that un¬ 
less it is very strictly or narrowly con¬ 
strued, there is real danger that legiti¬ 
mate criticism may be stifled altogether. 
Now, much of this article is unobjection¬ 
able ; indeed the portion of tbe^tlcle in 
which the writer calls npon Hindus and 

(1) A. I.R. 1927 Oal.GJS. 

(2) A. I. R. 1927 Oal. 747. 
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Mahomeclans to sink their differences 
and to unite in a common cause ‘for 'the 
good of the < country cannot be taken 
exception to. But we regret to observe 
there is also much in the article which, 
by means of attribution of base, impro¬ 
per and dishonourable motives to the 
Government and by means of innuen¬ 
does, comes well within the mischief 
ofS. 124A. In particular we desire to 
refer to a passage in the article which 
runs as follows: 

The bureaucracy scented trouble ou getting 
a hiut of this situation. If the Moslem sets 
himself to build up India’s future, hand in hand 
^vith the Hindu, then indeed the English are 
helpless. That is why the bureaucray are to¬ 
day busy designing how the Indian Moslem cm 
be kept under control and bringing conflict bet¬ 
ween Hindus 'and I\IosIems and making the 
life of the Hindus miserable. Congress, swaraj, 
election, ikhaddar, patriotic service—all—may 
ha indefinitely postponed. The bureaucracy 
are now busy winning over the Moslems. That 
is why they are patting them on the back and 
are continuing to grant the unreasonable re¬ 
quests of Abdur Rahim. Do you think that the 
trickery of the bureaucracy is not thus kindling 
up the flame of conflict to-day ? Do you ask 
me to believe that he, over whose empire the 
sun never sets, has not power enough to stop 
rioting or preserve the peace in Calcutta ? He 
did stop it at last. If ha wished he could 
have stopped it earlier also. By stopping it be 
has proved that he had the power and the 
arrangements necessary to-stop it. If he'had 
the power, why did ho not stop it in time? 
Because he had a purpose. What was it? To 
set fire to the house. 

It is plainly suggesfced in the article 
that the riots which took place in Cal* 
cutta in the summer of 1926 were al* 
lowed to continue because of the motive 
which the Government had, namely to 
keep the Hindus and Mahomedans apart 
by favouring the Mahomedans. The 
writer goes on to say that the Govern¬ 
ment did eventually put a stop to the 
riots, but he asks why was it that the 
Government did not put a stop to the 
riots at an early period. The suggestion 
clearly is that the Government had a 
motive behind their action and that such 
motive was no other than to prevent 
the Hindus and Mahomedans from unit¬ 
ing. There is also in the rest of the 
article, as indicated above, a very consi¬ 
derable amount of innuendoes. There¬ 
fore, taking the article as a whole and 
making every allowance jor the portion 
of the article which is innocuous or 
inoffensive, one cannot but come to the 
conclusion that the argument of the 
writer was to show that the only ob¬ 


stacle to Hindus and Mahomedans com¬ 
ing together was the presence of a third 
party, namely, the Government who were 
animated by a bad political motive. In 
this view of the matter, the article 
comes within the rule laid down by us 
in the ’‘Forward” case Satyaranjan 
Prasad v. Emperor (1). 

The result, therefore, is that this ap¬ 
peal must stand dismissed. The first 
appellant who is on bail will surrender 
to his bail and serve out the sentence im¬ 
posed on him. We are informed thafi 
the second appellant has paid the find 
imposed on him. 

D.D, Appeal dismissed. 
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Suhrawardy and Mallik, JJ. 

Banesiuar Singh and others —Plaintiffs 
—Petitioners. 

V. 

Abdul Hassan and others —Opposite 
Party. 

Oivil Revision No, 1224 of 1926, De¬ 
cided on 30th May 1927, from an order of 
the Munsif, Habigunj, D-/ 7th Juno 1926, 

(a) Bengal Land and Tenant Procedure Act 
(So/ 1869)— Sales under—Civil P, C, does not 
apply — Civil P. C., 0. 21, B. 89. 

There is nothing in Act 7 of 1869 which make® 
the provisions of the Civil Procedure Code appli" 
cable to sales under that Act. 

(b) Bengal Tenancy Act (1885), S. 66 (2)— 
Transferee of non'transferahle occupancy holding 
cannot make deposit—Bengal Landlord and 
Tenant Procedure Act (8 of 1866), S. 52. 

A transferee of a non-transferable occupancy 
holding is not entitled to make the deposit tinder 
S. 66 (2) Bengal Tenancy Act or a similar pro¬ 
vision in other enactment, namely S. 62 of Act 8 
of 1869, to defeat the landlord’s decree for eject¬ 
ment. [P 755, 0 2] 

Hemendra Kumar Das and Benoyendra 
Palit —for Petitioners. ■> 

Birendra Chandra Das — for the 
Crown. 

Suhrawardy, J,—The petitioners as 
plaintiffs brought a rent suit against the 
opposite parties 5 to 10 for recovery 
of arrears of rent and obtained an ex- 
parte decree. The decree was passed on 
the ‘30th November in the following 
terms : 

The defendants do pay- to the plaintifis the 
decretal amount mentioned therein within 15 
days from the date on which the decree is signed* 
In default the defendants 1 m ejeeted from the 
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land in suit within 15 days from tho date of the 
decree. 

The opposite parties 1 to 4 claim¬ 
ing to be transferees of a portion of the 
holding deposited the decretal amount on 
their own account as such transferees. 

It is conceded that the holding was a 
Don-transferable occupancy holding and 
that the opposite parties 1 to 4 are 
transferees of a portion of the holding. 
The landlord objected to their right to 
make the deposit but the Munsif accepted 
the deposit. The plaintiffs moved this 
Court as well as preferred an appeal in 
the lower appellate Court. The appeal 
in the lower appellate Couri: was decided 
against him but their case before us is 
that no appeal lay to the lower appellate 
Court and that the present application 
which was filed in'this Court within time 
from the judgment of the Munsif should 
be heard and decided on the merits. The 
learned vakil appearing for the opposite 
parties has taken a preliminary objection 
that this application does not lie as the 
question in dispute is governed by S. 47, 
Civil P. O. and that tho petitioners should ' 
have come to this Court on second appeal. 
We are unable to give effect to this con¬ 
tention. There ismothing in Act 8 of 1869 
which makes the provision of the Civil 
P. C. applicable to sales under that Act. 

This case comes from Sylhet where 
Act 8 of 1869 is in force and the de¬ 
cree that was passed in this case was 
passed under S. 52 of that Act. It is 
argued on behalf of the petitioners that 
under that section the opposite parties 
(we leave out of consideration the other 
opposite parties who are tenants and do 
nob appear) are not entitled to make the 
deposit. The deposit contemplated under 
that section must be made by the tenant 
defendant himself or it may be made by 
any person on his behalf. On behalf of 
the opposite parties it is contended that 
the opposite parties having an interest 
in the property being purchasers of a por¬ 
tion of the holding arc persons entitled 
to make the deposit under that section. 

Reliance is placed on behalf of the 
opposite parties mainly upon the decision 
in the case of Kali Kishore Das v. Gopal 
Bam Shaha (1). That case in its turn 
follows the decision in the case of Sarada 
Prasad Roy Chowdhury v. Nohin Chan* 
dra DtiU (2). The learned vakil for the 

7IP[1918J 23 0. W. N. 132=i9”LOr7t)7i 
(2) [1864] 1 Marshall's Rep. 417, 

1927 C/95 & 96 


petitioners argues that these cases were 
wrongly decided and that the intention of 
the legislature may be gathered from 
t be various sections of the Act to which 
reference will be made. We have con¬ 
sidered this matter carefully as it raises 
considerations which affect the tenants 
in that part of the country but we are un¬ 
able to accept tho correctness of the above 
rulings if they purport to lay down an 
abstract proposition of law. 

Under S, 45, Act, 8 of 1869, the 
tenant may tender the amount of rent 
due from him at the zamindar’s malcut- 
chery and if it is not accepted and re¬ 
ceipt in full granted for it, it shall be 
iasvful for him to deposit such amount in 
Court and such deposit shall have the 
effect of payment to the landlord. Under 
S. 47, the Court receiving deposit shall 
issue notice on the landlord. Under 
S. 48 if a suit is instituted against the 
tenant and if he had duly tendered the 
amount of rent due from him before the 
institution of the suit, he may pay into 
Court such amount withou-j paying any 
costs. Under S. 49, if no such previous 
tender was made, the tenant himself 
may pay into Court what he considers to 
be due with.costs on that amount. If the 
plaintiff insists after such payment to 
proceed with the suit and if he does not 
succeed, he will not be entitled to any fur¬ 
ther costs and shall be charged with de¬ 
fendant's costs. If, on the other hand, he 
succeeds in proving that the amount due 
to him was greater than that deposited 
by the defendant he is entitled to full 
costs of the suit from the defendant. 
After all these provisions regarding a suit 
between the landlord and the tenant 
comes S. 52 which is in these terms : 

Any person desiring to eject a raiyat or to 
cancel a lease on account of’non-payment of 
arrears of rent, may sue for such ejectment or 
cancelment and for recovery of the arrears in the 
same action or may adduce any unexecuted decree 
for arrears of rent as evidence of the existence 
of such arrears in a suit for such ejectment or 

cancelmsnt. 

We pause here to consider the effect of 
this part of the section. It empowers 
the landlord consistently with the pro¬ 
visions of S. 22 of the Act to sue for 
ejectment of tho tenant when his rent 
remains in arrear and he may for that 
purpose join the claim for rent along with 
the claim for ejectment and may adduce 
evidence of there being arrears in the 
way indicated in the clause. This clause 
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is followed by another clause with which 
we are concerned. 

Ill all cases of suits for the ej'ectmeut of a raiyafc 
or caucelmeot of a lease the decrea shall specify 
the amount of arrears ; and if such amount to¬ 
gether with interest and costs be paid into Court 
\ 7 ithiii 15 days from the date of the decree execu¬ 
tion shall be stayed. 

This section follows the earlier enact¬ 
ment (Act 10 oi 1859}, S. 78, of which is 
also in similar terms and runs thus . 

Any person desiring to eject a tenant or cancel 
on account of non-payment of rent may sue for 
such ejectment or caacelmeut and for recovery 
of the arrears in the same action or may adduce 
any unexecuted decree for arrears of rent as 
evidence of the existence of such arrears in a 
suit for such ejectment or cancelment. In 
all cases of suits for the ejectment of a raiyat or 
the cancelment of a lease the decree shall specify 
the amount of the arrears, and if such amount 
together with costs of the suit be paid into Court 
within fifteen days from the date of the decree, 
execution shall be stayed. 

This provision of the law has been re¬ 
produced in S. 66, Cl. (2), Bengal Tenancy 
Act, which is as follows : 

In a suit for ejectment for au arrear of rent ^ 
decree passed in favour of the plaintiff shall 
specify the amount of the arrears and of the 
interest, if any, due thereon, and the decree shall 
not be executed if that amount and the costs of 
of the suit are paid into Court within fifteen days 
from the date of the decree or, when the Court 
is closed on the fifteenth day, on the day upon 
which the Court re-opens. 

It is bo bo noticed that in all these 
enactments it is nob distinctly said by 
whom the amount of the decree for 
arrears of rent may be deposited. The sec¬ 
tions preceding S. 52 to which I have re¬ 
ferred speak of the part the tenant may 
take previous to the bringing of a suit for 
arrears of rent. It is nob permitted by 
law that the tender can be made by any 
others than the tenant himself or by the 
transferee of the whole or part of his 
interest ; nor can such person deposit the 
money in a suit to challenge the plain¬ 
tiff’s right to recover the money. It does 
nob seem likely that the legislature in¬ 
tended that after the decree the door 
should be thrown open to the public to 
come and deposit in order to avoid the 
landlord’s right to re-enter. In the case 
of Sarada Prosad Boy Chowdhury t. 
Nobin Cka7idra Dutt (2), the learned 
Judges did not discuss the question of 
law in all its bearings. That was a deci¬ 
sion under S. 78, Act 10, 1859 and the 
learned Judges said that as She Act did 
dot say that the arrear must be paid by 
the tenant or that it should not be paid 
by his transferee or by any other party 


interested in saving the forfeiture of the 
tenancy the party in that case to whom 
the defendant had assigned his right 
under the pottah was entitled to pay the 
amount of arrears and avoid the forfeiture. 
This seems to me to be a very poor rea¬ 
soning, for it does not seem logical to 
ai*gu 0 that because the section does not 
mention by whom the payment may 
be made, though if speaks of decree for 
arrears of rent against the tenant only it 
can be held that any one is entitled to 
make the deposit. The further qualifica¬ 
tion that the learned Judges fixed of the 
person making the payment viz., that ha 
may be a transferee or a person interested 
in saving the foreiture, is not warranted 
by the wording of the section. Accord¬ 
ing to the interpretation given by the 
learned Judges to the words of the section 
it would seem that any one, even a stran¬ 
ger, may make the deposit and defeat the 
landlord's claim for re-entry. If ordi¬ 
nary meaning is given to the words of the 
S. 52, Act 8 of 1869 they ca n only mean 
that if the money is nob paid within time 
by the person who is liable to pay, the 
consequences mentioned in the clause 
will follow. 

In the ease of Kali Kishore Das v. Gopal 
Bam Skaha (1), the learned Judges 
(Teunon and Cuming, JJ.) did not dis¬ 
cuss the law, but relied for their decision 
upon the case of Sarada Prosad v. Nobin 
Chandra (2) and on the Full Bench case 
of Dayamoyi v. Ananda Mohan (3). I have 
discussed the case of Sarada Prosad v. 
Nobin Chandra (2) and I fail to see what 
bearing DayamoyVs case (3) has on the 
question before us. In that case it was 
held that a person who is a transferee of 
a portion of a holding is one who can be 
said to have such interest as to make 
him a representative of the judgment- 
debtor under S. 47, Oivil’P. G., or for the 
matter of that, a person interested under 
O. 21, R. 89, or R. 90, Civil P. G. I do 
not think that S. 47, Civil P. 0., has any 
application in the present case, the 
question being one of construction of 
S. 52, Act 8 of 1869, B. G.. and, there¬ 
fore the decision in the Full Bench case 
has hardly any bearing on the point in 
dispute here. 

It is curious that shortly before the 
case of Kali Kishore Das v. Gopal Bam 
Shaha (1) one of the learned Judges, 

13) L19I4J 42 Cal. 172=k0 0. L. J. 52=27 I. 

G. 61=18 C. W. N. 971 (P..B.). 
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(Teunon, J.) was a party to the decision 
in the case of Brojetidvci l^ath Mitra v 
Arman Sheikh (4). That case was deci¬ 
ded under S. 66, Bengal Tenancy Act; 
and I have tried to show that there is 
hardly any difference between the 
language of that section and that of 
S. 52, Act 8. 1869. There Mr. Jus¬ 

tice Teunon, sitting with Mr. Justice 
-ISlewbould, held that S. 66 (2). Bengal 
Tenancy Act, contemplates that the pay¬ 
ment to be a good payment must be a 
payment by or on behalf of the judgment- 
debtor. The two decisions—one in Kali 
Kiskore v. Gopal Ram (1) and the other 
in Brojendra v. Arman Sheikh (4) seem 
to be conflicting for though they are 
under different seccions of different Acts, 
they relate to the interpretation of al¬ 
most similar language. The case of 
Brojendra v. Arman Sheikh (4) was cited 
at the hearing of the case of Kali. Kishore 
V. Gopal Ram (1), but the learned Judges 
took no notice of it. 

Reference to Ss. 59 and 62, Act 8, 
1869 may also be helpful. These sec¬ 
tions deal with the sale of under-tenures. 
Under S. 59 a certain procedure is laid 
down with regard to the publication of 
the sale of an under-tenure; and S. 62 
provides that if the sum due under the 
decree is paid before the date of sale by 
the defaulting holder of the under-tenure 
or any one on his behalf or anyone in¬ 
terested in the protection of the under- 
tenure, such sale shall not take place. 
Under S. 63 of the Act if a third party 
claims to be in lawful possession of the 
under-tenure the Court may stay the 
sale and adjudicate on his claim. This 
special provision'with regard to under- 
tenures lends strength to the contention 
that the legislature did nob extend it in 
the case of sale of non-trausferable occu¬ 
pancy holdiogs, for it would have been as 
easy for it to mention the persons by 
whom the payment can be made as it was 
easy to enumerate them in the case of 
under-tenures. As for the principle 
which may bo extended to a considera¬ 
tion of similar questions, I am referred 
to the recent Pull Bench decision in the 
ease oi*Jharu Mondal Tv. Ehetra ‘Mohan 
Bera (5) in which it has been held that 
the purchaser of the whole or portion of 
a Don-transferable occupancy holding 
who has not been recognized by the 

(4) [1918] ‘27 O. L. J. 478=44 I. 0, 977, 

<S) A. I, R. 1926 Oal. 934 (P. B.). 


landlord has nob an interest in the 
holding which is voidable on the sale 
and is not entitled to make a deposit 
under S. 170 (3), Bongal Tenancy Act. 
If a transferee of a non-transfevable 
occupancy holding has not sufficient in¬ 
terest bo avoid the sale by depositing the 
amount of the sale, it doos not seem to 
me reasonable to hold that such a per¬ 
son is entitled bo make the deposit under 
S. 66 (2), Bengal Tenancy Act, or a 
similar provision in other enactments to 
defeat the landlord’s decree for eject¬ 
ment. 

We have been asked to refer this 
matter, as we have disagreed with cer¬ 
tain decisions of this Oourb to a Pull 
Bench. I do not think that necessity, 
for such a reference has arisen. The 
decision in Kali Kiskore v. Gopal Ram (1) 
is based upon no reasoning and is attemp¬ 
ted bo be based on one of certain 
decisions which does nob support it. We 
are further of opinion that one of the 
learned Judges who was a party bo the 
decision took a contrary viow in respect 
of a similar controversy in Brojendra v. 
Arman{i). tiesides, the facts in Kali 
Kishore's case (1) have not been fully 
reported and wo do not kno^ if the 
decree in that case is similarly worded 
as the decree in the case before us which 
leaves no room for doubt, in my mind, 
that it makes the sum decreed payable 
by the defendant alone. Taking all these 
circumstances into consideration we do 
not think that we are called upon in this 
case to refer the matter to a Full Bench. 

The result of all these considerations 
ig that this rule must be made absolute 
and the orders of the lower Courts al¬ 
lowing -opposite parties 1 to 4 to 
make the deposit are set aside. The 
petitioners are entitled to their costs. 
Considering the number of hearings this 
matter had in this Court we assess the 
hearing-fee at four gold mohurs. 

Mallik, J. —I agree, 

D.D. Bale made absolule. 


0 
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B. B. Ghose and G. N. Roy. JJ. 

Uma Gharan Appellant. 

V. 

Bakhal Das Bay —Respondent. 

Appeal No. 16 of 1926, Decided on 16th 
May 1927, from the Original Decree of 
the Sub'J., Burdw'an, D/- 3rd December 

1925. 

(а) Will—Whal amounts to. 

The mere fact that a trust-deed is men- 
tioued as part of the grant does not make the 
document a testamentary document or a will. 

[P 757 C 2] 

(б) Succession Act (1925), S. 2—~Provislon to 
appoint trustee after the death of executant does 
not make the document a will—Probate and 
Administration Act, S. 3. 

The fact that in the document a provision is 
made for the appointment of a future trustee 
after the death of the present trustee, does 
not make the document a will as defined in 
S. 3, Probate, and Administration Act, now 
replaced by S. 2, Succession Act 1925 : 20 
C. L. J. 307, Foil. [P 757 G 2] 

Sitaram Banerjee, Byomkesh Bose and 
Satindra Nath Roy Choiodhury —for Ap¬ 
pellant. 

Bupeiidra Kumar Mitra and Sanat 
Kumar Chatlerjee —for Respondent. 

B. B. Ghose, J.— This is an appeal by 
the applicant for the grant of letters of 
administration with a copy annexed of 
what is alleged to be a will of one 
Upendra Nath Ray, dated the 5th July 
1907. Upendra died in 1914 leaving a 
widow Damayanti. That lady obtained 
letters of administration of the estate of 
Upendra Nath Ray with a copy annexed 
of the document which was described in 
the grant as a trust-deed in 1916. The 
widow died in 1924 and the appellant 
thereupon applied for letters of admin¬ 
istration with the document annexed on 
the allegation that on the death 
of the widow ho was entitled to obtain 
letters of administration. The objector 
is the heir under the Hindu law 
of Upendra Nath Bay. This matter 
came up before the Subordinate Judge of 
Burdwan for hearing and he dismissed 
the application by an order dated the 
3rd December 1926. The argument that 
was addressed to the learned Judge in 
the Court below on behalf of the appel¬ 
lant was that after the death of the 
widow of the executant of the document 
under the terms of the deed of trust, he 
was entitled to be a trustee of a certain 
portion of the property mentioned in 


the deed and thus*-he was entitled to 
letters of administration. Various objec¬ 
tions were raised by the opposite party. 
But it is unnecessary to state them in 
detail as the learned Subordinate Judge 
has only sustained the plea that the 
application by this person was not main¬ 
tainable. It was contended before the 
Subordinate Judge that the application 
was maintainable under the provisions 
of S. 37, Probate and Administration 
Act, 1881, now replaced by-S. 260, Suc- 
cesssion Act, 1925. The Subordinate 
Judge did not accept that contention 
and he has dismissed the application on 
the ground that the petitioner before 
him had no right to maintain the ap¬ 
plication. 

It is contended on behalf of the ap¬ 
pellant that the petitioner bad a right to 
maintain the application with reference 
tn the provisions contained in the deed 
of trust of 1907 and that the Subordinate 
Judge was wrong in holding that the 
applicant could not maintain this appli¬ 
cation. The respondent on the other 
hand contends that the document, on the 
basis of which the application is made, is 
not a will and therefore the applicant 
was not entitled to come to the probate 
Court in order to ask for letters of admin¬ 
istration with the copy of the document 
annexed. The contention of the res¬ 
pondent is that under the document th& 
property was conveyed to 'the differ¬ 
ent grantees and there was no testa¬ 
mentary disposition which was to bo 
given effect to after the death of the 
testator. That being so, the application 
for letters of administration with the 
copy of the document annexed is not 
maintainable. In order to see what the 
document is it is necessary to recite soma 
of the provisions of the document. 16 
begins by making the usual recital aa 
regards the necessity for making the 
provisions for his property as he was 
old and as he had no son of his. 
own. The executant of the deed, 
described the document as niynmni' 
handha patra,the,% is, a deed of; trust.. 
It then states that whoever would be his. 
heir in future might raise a dispute with 
regard to the'property and that in that 
view it was extremely necessary that a 
noyampatra (deed of trust) should be- 
made with regard to the mode in which 
the moveable and the immovable proper¬ 
ties should be enjoyed in future.* 
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Ib is nob necessauy fco abate any¬ 
thing with regard to para. (1) as no 
argument was addressed upon it. Para. 
{2j makes a present dedication of certain 
properties in favour of his ancestral deity 
Sri Sri Iswar Sridhar Jieu Deb and the 
objector is appointed a shebait after the 
death of the grantor. The next impor¬ 
tant passage is contained in para. (7) and 
with reference to that paragraph the 
appellant claims that there has been a 
testamentary disposition and he is 
entitled, according to the tenor of that 
paragraph, to ask for letters, of adminis¬ 
tration of the estate with the will an¬ 
nexed. The relevant passage runs thus : 

I give lArprvQ katilam) to the H. I- Charitable 
Dispensary ascordiug to the following provisions 
the aforesaid properties together with the 
government securities and furniture and loan 
business etc. described iu schedule cha. After my 
death ray wife Srasniaty Dimiyanti Dasi will be 

the trustee of the said properties. .. 

In the absence of all those (persons^)‘Sreeraau 

Umacharan Boss (the present appellant). 

and his sons grandsons.will act 

like my wife, 

The next important passage is in para. 
(12) which runs thus : 

Ishallmvself enjoy the properties which 1 
shall acquire subsequently other than those 
which are hereby dedicated and made over for 
the said dcbshsbi, and the dispansary. 

It is nob contested by the appellant 
that the gift to the idol was a gift in 
present!. What is contended for is that 
the gift to the charitable dispensary 
was a testamentary disposition. It is 
difficult to say that it is so. Tho words 
mean "present gift” and'under the terms 
of the gift the charitable dispensary 
would be the beneficial owner of the 
property from the date of the document. 
If there was any doubt as regards the 
meaning, it is made clear by the state¬ 
ment in para. (12) which I have already 
quoted. It also appears that it was the 
intention of the executant of the docu¬ 
ment that the document should operate 
as a present gift, and this is evident from 
the fact that the document was stamped 
upon the full value of the properties 
given in the document itself. That 
would nob be so if the intention was 
that the gift should coma into effect after 
the death of the testator or, in other 
words, if it was intended that the docu¬ 
ment should take effect as a testamen¬ 
tary document. Ib was, however, con¬ 
tended by the appellant that the fact 
that the widow obtained letters of ad¬ 
ministration with the document annexed 


in 1916 shows that the document was 
treated by tho learned Judge who hap- 
poned to be my learned brother on 
the bench, as a testamentary document. 
Bub this does nob appear to be so. It is 
not clear whether the matter was con¬ 
tested before him at the timo when 
letters of administration was granted. 
Bub ib was clearly pub in the order for 
the grant of letters of administration 
(with the trust-deed) and it should be 
noted that the document was nob men¬ 
tioned as a will. Letters of administra¬ 
tion was granted of the properties and 
credits of Upendra Nath Ray ; and lower 

down the order runs thus : 

The trust-doofl is created iu the life-time of 
tho dece’ased and therefore, no Court-fee ia pay¬ 
able. The value of the personal properties is 
Rs. 1403 odd as stated by the petitioner and 
probate duty has boea paid on the present pro¬ 
perty oulf. 

So it was clearly brought to the notice 
of the Court that the trust-deed had 
effect from the date of its execution and 
proper order was made with regard to ib. 
Tho mere fact that the trust-deed was 
mentioned as part of the grant does not 
make the document a testamentary docu¬ 
ment or a will. Why ib was mentioned 
in the order it is difficult to say at this 
distance of time and as the other docu¬ 
ments relating bo the proceedings are not 
on the record. Bub in my opinion, even 
if the document had been described as 
a will, that would not make ib a judg¬ 
ment in rera under the provisions of 
S. iI, Evidence Act. Bib it is unneces¬ 
sary to pursue that point further because 
I am clearly of opinion that this docu¬ 
ment was nob treexted as a will at the 
time of the grant of letters of adminis¬ 
tration to the widow of the executant. 

Ib is next contended on behalf of the 
appellant that the fact that in bhei 
document a provision is made for the' 
appointment of a future trustee after the! 
death of Upendra Nath Ray makes bhisi 
document a testamentary one and there-i 
fore, the document is testamentary in; 
its disposition. Bub that would nob! 
make the document a will as defined inj 
S.3, Probate and Administration Act, nowi 
replaced by S. 2, Succession Act, 1925. 
This question is nob free from authority 
and it was held in two cases in our Oourt 
that the mere provision in a document 
for the appointment of succeeding she- 
baits would not make the document a 
will according to the Probate and 
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Administration Act. The cases referred 
to above are those of Gliaitanya Gobinda 
Pujari Adhikari v. Dayal Gobinda Adhi- 
kari (1) and Jagadindra Nath J^oy v. 
Madh2i.<iuda7i Das Mohuni (2). On this 
groncd I am of opinion that the docu¬ 
ment not being a ■will the petitioner is 
not entitled to apply for letters of admin¬ 
istration to the probate Court. "What¬ 
ever right he has he may enforce it 
by a regular suit. 

The next question that has been urged 
is that the learned Judge in the Gouib 
below has, in awarding costs to the res¬ 
pondent, given pleader’s fees on the value 
of the property, which be was not enti¬ 
tled to do under the circular orders of 
this Court. This proposition 'is not 
contested by the respondent. 

The result, therefore, is that this ap¬ 
peal must 'be dismissed with i«osts,the 
only variation in the decree of the lower 
Court being that in place of the costs 
allowed in the lower Court for pleaders’ 
fees, namely, Rs. 324, only Rs. 80 will be 
given. 

"^^e assess the hearing-fee in this Court 
at five gold mohurs. 

Roy, J. —I agree. 

R.K. Appeal dismissed. 

(1) 1905J 32 Cal. 108¥=9 C. W. N. 1021” 

(2) 1912] 20 C. L. J. 307=27 I. 0. 24. 
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Buckland, j. 

International Continental Caoutchoue 
Co'npagnie —Plaintiffs. 

V. 

Mehta & Co. —Defendants. 

Original Civil Jurisdiction Suit No. 339 
of 1927, Decided on 11th July 1927. 

(a) Civil P. C.. 0. 30, B. 3—Service effected 
as per directions of Court is good. 

Under R. 3, the directions of the Court must be 
obtained as to the method of service to be fol¬ 
lowed. If the method prescribed in each parti¬ 
cular case is followed aod service is so efiected, 
then prima facie there has been service upoi 
tbe firm. [P 759, C 1] 

(b) Civil P. C.,O.30, B. 6 —Persons should 
file written statements on behalf of firm. 

Where persons are sued as partners in the 
name of their firm, they may file different writ¬ 
ten statements, but they may not do so on their 
own behalf, but must file them on behalf of the 
firm. Should they do that, the plaintiffs will 
be obliged to show that not one of tbe defences 


prevents a decree being made against the firm : 
Ellis V. Wadeson (1899), 1 Q. B. 714, Bef. 

[P 759, C 1] 

Ic) Civil P. C.. 0. 30, R. 8 —Person appearing 
under protest—Service on him on firm’s behalf 
is nullity. 

The effect of R. 8, as affecting the proceedings 
against the firm, is that where a perscn, who 
has been served as a partner under S. 3, appears 
under protest, the service on him as service on 
the firm is a nullity. The plaintiff should 
therefore begin again and effect service upon 
the firm in accordance with R. 3, unless it has 
already been otherwise effected, as for instance, 
by service on some other person as a partner 
who has not entered appearance under protest: 
A, 1. B. 1926 Bom. 585, Bef. [P 759, C 2] 

A person who has been served as a partner 
under O. 30, R. 3, and entered appearance under 
protest is not entitled to file a written statement 
on his own behalf denving that he is a partner. 

CP760, C23 

A.K.Boy —for Plaintiff. 

H. C. Chatterjee —for one of the De¬ 
fendants. 

Buckland, J. —It has frequently come 
to my notice that there is widespread 
misconception as to the correct course 
to be followed, where a suit is filed 
under 0, £0, Civil P. 0., against a firm, 
by persons who have been served as 
partners, but who deny that they are 
partners. The question arises in a prac¬ 
tical form when such persons file, as is 
often done, written statements on their 
own behalf in no way putting forward a 
defence to tbe suit, but denying that 
they are partners. In some instances I 
have found as many as three such writ¬ 
ten statements simultaneously on the 
record. The case eventually comes to 
trial with some person or other defend¬ 
ing the suit on behalf of the firm and 
with other written statements on tbe 
record on behalf of the persons who have 
entered appearance under protest deny¬ 
ing that they are partners. Or, as I 
have also found, there are written state¬ 
ments by such persons, but none on 
behalf of the firm, with the result that 
the hearing of the suit which is un¬ 
defended is delayed, ashy reason of such 
written statements it is treated as a 
defended suit, though no partner has 
appeared. This is not in conformity with 
the latter part of O. 30, R. 8. 

This in my opinion is entirely irre¬ 
gular, and accordingly I took the op¬ 
portunity when this case appared in the 
list for directions a week ago of adjourn¬ 
ing it for the purpose of having the 
matter argued in order to make an 
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attempt to pub the procedure on a more 
correct basis. 

I shall presently give such directions 
in this case as may be necessary. ^ The 
position at present is that the plaintiff 
firm, under O. 30, E. 3, obtained leave 
to serve and served three persons as 
partners, it having been decided that 
under that rule the directions of the 
Court must be obtained as to the method 
of service to be followed. If the method 
prescribed in each particular case is fol' 
lowed and service is so effected, then 
prima facie there has been service upon 
the firm. I apprehend tljat io this case, 
in so far as any partner who has not 
entered appearance under protest has 
been served, there has been service upon 
the firm. 

On the 17bh March 1927 an appearance 
was entered by Mr. J. M. Rikshit as 
attorney, on behalf of the defendant 
Bhagatram Vadra. That appearance was 
made under protest as this defendant 
denied that he was a partner of the firm. 
On the 12th April a written statement 
was filed on behalf of Bhagatram Vadra 
in which he only says that be has no 
knowledge of the allegations in the 
plaint and he denies that he is a partner. 
This is an instance of what I have just 
referred to. 

O. 30, R. 6 provides : 

Where persons are sued as partners in tha 
name of their firm, they shall appear indivi¬ 
dually in their own names, but all subseguent 
proceedings shall, nevertheless, continue in the 
name of the firm. 

This means that though such persons 
may file different written statements, 
they may not do so on their own behalf 
but must file them on behalf of the firm. 
Should they do that the plaintiff will 
be obliged to show that not one of the 
defences prevents a decree being made 
against the firm : Ellis v. Wadesoii (1). 

As regards parsons who claim to be 
members of the firm, their position is 
provided for by R. 8, which, incidentally 
it may be observed, only applies when 
service purports to have been effected 
under O. 30, B 3 (a). That rule says : 

Any person served with summons as a partner 
under R. 3 may appear under protest, deuying 
that he is a partoer, but such appearance shall 
not preclude the plaintifi from otherwise serving 
a summons on the firm and obtaining a decree 
agaiust the firm, in default of appearance where 
no partner has appeared. 

(1) [1399] 1 Q. B. 714=68 L. J. Q. B. 604=!80 
L. T. 508=15 T. L. R. 271=47 W. R. 420. 


The effect of that rule, as affecting 
the proceedings against the firm, is that 
where a person who has been served as 
a partner under R. 3, appears under pro¬ 
test, the service on him as service on the 
firm is a nullity. The plaintiff should 
therefore begin again and effect service 
upon the firm in accordance with R. 3, 
unless it has already been otherwise 
effected, as for instance, by service on 
some other person as a partner who has 
not entered appearance under protest. 
This is in accordance with the opinion 
expressed by the learned Chief Justice 
in Gharry v. Pohoomal Bros. (2), where ha 
observed that the effect of such ap¬ 
pearance under protest is merely to 
nullify the service altogether as regards 
the defendant firm and that the plaintiff 
may then disregard the appearance under 
protest and proceed again in bis endea¬ 
vours to serve summons in accordance 
with the provisions of R. 3. 

The foregoing does not, however, dis¬ 
pose of the question when or how, as 
regards a defendant who has entered 
appearance under protest denying that 
he is a member of the firm, that issue 
can be decided. 

In Weir & Co. v. McVicar & Co. (3), 

Atkin, L. J., observed : 

The effect of such an appearance is specially 
provided for by the rules, which say that a per¬ 
son so appearing is to take no further part in 
the action with which he is not concerned until 
after judgment has, upon a proper service on 
some other porsoo, beau recovered agaiust the 
firm, and then, but not till then, he is entitled 
to have it detsriained whether he is a partner 
or not. 

Tbe point was considered in Charry v. 
Pohoomal (2), in which it was said that 
the plaintiff, after he has obtained 
judgment 

may apply under O. 21, R. 50, for leave to 
issue execution agaiust the person who had 
appeared under protest, when if the liability is 
still disputed, the Court may order the liability 
of such persoa to be tried and determined in 
any tnauner in which any issue la a suit may 
be tried and determined. 

As to that there is no question ; O. 21, 
B. 50, is quite clear on the point. 

The learned Ohief Justice then re¬ 
ferred to another alternative. He adds : 

Or tbe plaintiff may wish to challenge at once 
the denial of the p3rson served as a partner that 
he was a partner. If so, he should take out a 
summons to strike out the appearance entered 
on the ground that the party appearing is a 
partner iu the firm sued or was a partner at the 


(2) A. I. R. 1926 Bom. 685=50 Bora. 665. 

(3) [1925] 2 K. B. 127. 
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time tha cau^e of aotioa accraed, oc io the alter¬ 
native to strike out of such appaaraaca the 
daoial of pattuetohip. Ai order may then ba 
mads diractiug an issue to ba triad to datecmine 
the quastio'i of partnership. 

In another case Vithaldas v. Hansraj 
(4) the same learnei Chief Justice, after 
alluding to the course last mentioned, 
also sag^esbei that there was a third 
alternative, namolythat the parson who 
had entered appearance under protest 
had a right to ask the Court to have the 
question decided whether or not he is a 
partner in the defendant firm, the 
ground being that it appeared to the 
learned Chief Justice that it is contrary 
to the principles of equity that any per¬ 
son should ba liable to have a claim of 
this kind hanging over him without 
being able to ask the Ccurt to decide 
one way or the other whether or not he 
is liable to the claim. 

In the case with which I am con¬ 
cerned no such question has yet arisen, 
for the learned Judge, in considering the 
procedure which may be adopted by the 
plaiatiCf or the defendant, indicated that 
in either case a summons should ba 
taken out by the party who desires to 
havo the question determined, which 
would involve the trial of the issue be¬ 
fore the suit was heard on its merits. 
Until such a summons has been taken 
out no such question arises. It is not 
necessary, therefore, until the point 
comes before the • Court in a concrete 
form, to express any definite opinion as 
to whether or not the law and practice 
admit of either of these courses being 
followed. I may, however, obsarvo that 
it is not contemplated by O. 30, while 
O. 21, R. 50 provides a definite procedure 
whereby the issue can be determined 
before any execution can go against the 
person who has entered appearance 
■under protest. As I read tha passage 
from his judgment which I have quoted, 
Atkin, L. J., saams to have taken the 
view that the question could only be 
determined after judgment. There is 
also the practical aspect of the matter, 
that the effect might be to delay the 
hearing of a suit which otherwise was 
undefended, or time and money might be 
thrown away in deciding the issue be¬ 
fore the hearing of the suit if it ware 
ultimately dismissed. The question may 
have to be determined hereafter, and 
^ny view which I may have expressed 
A. I. R, 1921 Bosh. 48. 
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is open to reconsideration should 
occasion arise. 

It is, however, clear, and for the pre¬ 
sent purpose it suffices to say that a 
person who has been served as a partner 
under O. 30, R. 3, and entered appear¬ 
ance under protest, is not entitled to 
file a written statement on his own be¬ 
half denying that he is a partner. 

It follows from what I have said that 
the written statement filed by Bhagat- 
ram Vadra must be taken off the file. 
The result, therefore, is that there is no 
written statement in the suit, which 
consequently is undefended, and the only 
directions necessary are that it will ap¬ 
pear in the undefended list next Monday. 
It further follows from the foregoing 
that any proceedings taken as between 
the plaintiff company and Bbagatram 
Vadra after the filing of the written 
statement must also be treated as a 
nullity. 

T) n. Case adjourned. 
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Mukerji and G. N. Rot, JJ. 

Gohur Bepari —Appellant. 

V. 

Bam Krishna Saha and others —Res¬ 
pondents. 

Appeal No. 258 of 1926, Decided on 
14th April 1927, from the Appellate 
order of the Dist. J., Faridpur, D/- 17th 
April 1926. 

Limitation Act, Art. 182 (2)—B obtaining 
decree against 0 on 29th March 1922— G 
appealing—R dying during pendency of appeal 
—No substitution in his.place—Appeal declared 
to have abated on 21si May 1925— Time will 
begin to run from 2lst May 1925 and not from 
29th March 1922. 

Plaintifi B instituted a suit and obtained a 
decree against G on 29th March 1922. G preferred 
an appeal. Daring the pendency of the appeal 
B, the plaintiff, died. No substitution was made 
in his place and on 2l3t May 1925, order deolat- 
ing the abatement of the appeal was passed : 

Held : that time began to run for execution 
from 21th May 1925, and not from 29th 
March 1922, {Case law co7isidered)t [P 761, 0 1] 

Jatindra Nath Sanyal lor Suresh 
Chandra Talukdar —for Appellant. 

Badhabinode Pal and Bamendra 
Mohan Majumdar —for Respondents. 

Mukerji, J. —One Radha Madhab 
Saha instituted a title suit No. 754 of 
1920, against Gohur Ali Bepari and 
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others. The suit was dismissed by the 
Munsif on the 30bh August 1920. There 
was an appeal to the District Judge who 
allowed it on the 29fch March 1922, Some 
of the defendants preferred a second ap" 
peal bo this Oourb making the plaintiff 
and the other defendants respondents 
therein. During the pendency of the 
appeal Radha Madhab Saha, the plaintiff, 
died. The appellants in this appeal 
obtained a rule to show cause why the 
abatement of this appeal in consequence 
of the death of the said Radha Madhah 
Saha should nob be set aside and his 
heirs substituted in his place. The 
rule was discharged on the 3rd April 
1925. The appeal was thereafter pub 
up for hearing and on the 2l9b May 
1925 the following order was passed : 

The sole respoadeut having died and no sub* 
fibibutioa having been made in his place, the 
appsal abates and is dismissed without costs as 
the respoude.nt has not appeared. 

A decree in similar terms was then 
drawn up and by it the appeal was dis* 
posed of. 

The question that arises in the appeal 
now before us is whether the period of 
limitation under Art. 182 Sch. 1 
Limitation Act runs from the 2l9b 
May 1925 or from the 29bh March 1922. 
The Courts below have held that it 
would run from the former date. The 
judgmenb'debbor Gohur Ali Bspari has 
preferred this appeal and his contention 
is that it would run from the latter date. 

The main argument advanced on be¬ 
half of the appellant is to the effect 
that an order declaring that the appeal 
has abated is not a decree or order as 
contemplated by Cl. 2, Art. 182, Sch. 1, 
Limitation Act, and reliance has 
been placed in support of this argument 
upOD a number of decisions which will 
be presently noticed and chief amongst 
which are the decisions of the Judicial 
Committee in the cases of Batuk Nath 
V. Munni Dei (1), and Abdul Majid v. 
Jawahir Lai (2). 

Batuk Nath v. Munni Dei (1) was a 
case in which the question arose with 
regard to an appeal before the Judicial 
Committee which was dismissed for 
non-prosecution as the steps necessary 
to be taken under R. 5 of the order in 
Council of 15bh June 1853 bad not been 

(IJ A. 1. B. 1914 P. 0. 65=86 All. 5184=41 
I. A. 104 (P. 0.). 

(2) A. I. B. 1914 P. 0. 66=36 All. 350 (P.O.) 


taken by the appellant. That rule pro" 
vides that 

ill default of the appellant or bis agent 
taking effectual steps for tbo prosecution of the 
appeal within such time or times respectively 
the appeal shall stand dismissed without further 
order. 

Their lordships pointed out that 
there was no order of His Majesty in 
Council dismissing the appeal and that 
no such order was necessary to be made, 
and under the rule aforesaid the appeal 
stood dismissed without further order. 
It was said in that case that a dismissal 
for want of prosecution is not the final 
decree of an appellate Court within the 
meaning of Art. 179. In 01.2, Sch. 2 of the 
Act of 1877, which for our present pur¬ 
poses may be taken as being the same 
as Art. 182, 01. 2, Sch. 1 of the Act of 
1908, no question of withdrawal arises 
in the case. The basis of the decision 
in Batuk Nath v. Munni Dei (1) has 
been pub by Mookerjeo and N. R. Ghat- 
terjea,, 3J., in Lokenath Singh v. Gaju 

Singh (3), in th ese words : 

la that case there was no 'decree of the Court 
of appeal because the appeal preferred to the 
Judicial Committee never came up for disposal 
by their lordships. The appeal was dismissed 
by the registrar for non-prosecution, and it was 
ruled that the order of the registrar was not a 
decree of the Court of appeal. 

In Abdul Majid v. Jawahir Lai (2) 
an appeal before the Judicial Committee 
was dismissed for non-prosecution under 
similar circumstances. Their lordships 
pointed out that there was no decree of 
His Majesty in Council in which the 
decree of the High Court had become 
merged. It was observed : 

The order dismissing the appeal for want of 
prosecution did not deal judicially with the 
matter of the suit and could in no sense be re¬ 
garded as aa order adopting or confirming the 
decision appealed from. It merely trecognized 
authoritatively that the appellant had not 
complied with the conditions under which the 
appeal was open to him ^nd that, therefore, he 
was in the same position as if he had not ap¬ 
pealed at all. 

These observations were quoted with 
approval by the Judicial Committee in 
a later case in which also the question 
of limitation arose in connexion with an 
appeal before that Board which bad 
been dismissed for non-prosecution : 
Sachindra Nath Roy v. Maharaj Baha¬ 
dur Singh (4). These two decisions of 

(3) C1915] 2‘2 0. L. J. 338=31 I. C. 426=20 
C, W. N. 178. 

(4) A. I. B. 1922 P. C. 187=49 Cal. 203=48 
l.A. 335. 
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the Judicial Committee have also been 
elaborately explained in RaaJut Prosad 
Simjh V. Jadunandan Prosad Singh (5) 
which was the case of dismissal of an 
appeal for non-payment of printing costs. 
In that case it has been held that where 
an appeal is presented withio time any 
order patting an end to the appeal in 
any way is either a deorea or order 
within the meaning of Art. 182 Cl. (2). 

In Fazal Husen, v. R<xj Bahadur (6) 
there was an appeal by one Hardyal and 
an appeal against him, and Hardyal 
having dio.1 during the pendency of the 
appeals and on the failure to put Har* 
dyal's representatives on the record, the 
appeals abated. It was held that the 
order by which the appeals were de* 
clared as having abated did not give a 
fresh starting point for limitation under 
01. 2, Art. 179, Sch., I of the Act of 1877. 
In the case of Fa.zl-ur-Rahman v. Shah 
Muhammad Khan (7) two appeals were 
dismissed as the counsel for the appel* 
lants informed the Court that he was 
unable to support them. Fazal Husen 
V. Raj Bahadur (6) was cited in that 
case. The learned Judges held that 
notwithstanding that the appeals had 
been dismissed under such circumstances 
limitation did none the less run from 
the decree of the appellate Court. They 
went on to observe as follows : 

If a judgment-debtor’s appeal, as sometimes 
happens, is pending for upwards of three years, 
and if it were held that the appellant judgment- 
debtor, by withdrawing or declining to supp<^t 
the appeal, or by omitting to bring on the 
record the representatives of a deceased respon¬ 
dent, could, notwithstanding the fact that an 
appeal had been filed, cause time to run “Ojn 
the date of the original decree, it would 
in our opinion be going directly against the 
language of the Limitation Act and open a 
door to fraud. . 

The authority of Fazal Husen v. Raj 
Bahadur (6) was doubted iu other de* 
cisions of the same Court, e. g. Kewal v. 
Tirkha (8) and Muhammad Razi v. 
Karbalai Bibi (9). In the last mentioned 
case it was held that an order declaring 
an appeal to have abated is in effect an 
affirmation of the decree of the Court 
below, and limitation only begins to run 
against the decree-holder from the date 

(5) A. I. R. 1921 Patna 6=6 Pat. L, J. 27. 

(6) [1897] 20An, 124=:{1897)A. W. N. 218. 

(7) [1903] 30 All. 385=5 A. L. J. 580=(1908) 
A. W. N. 161. 

(8) [1906] 3 A. L. J. 8=(1906) A. W. N. 27. 

(9) [1909] 32 All. 136=5 I. C. 473=7 A. L. 
J* 58, 


of such order and not from the date of 
the decree under appeal. In Tikait 
Krishna Prosad Singh v. Wazir Narain 
Singh, (10) Fazal Husen y. Raj Bahadur 
(6) was followed in preference to Muham¬ 
mad Razi Y. Karbalai Bihi (9), it being 
pointed out that the latter case was not 
one under Art. 179, Limitation Act, 
and also that it proceeded upon an 
erroneous view of the authority in the 
case of Mahomed Mehdi Bella v. Mohini 
Kanta Saha Chowdhry (11). In Tikait 
Krishna Prosad Singh's case (11) the 
facts were that during the pendency of 
an appeal in the High Court one N 
who was not a party to the suit or the 
decree of the trial Court was added 
respondent in the appeal, he having in 
the meantime obtained a decree that he 
was entitled to succeed to the estate of 
the mortgagor judgment-debtor who 
had died. The widow of the mortgagor 
judgment-debtor who was substituted in 
the place of her husband was the res¬ 
pondent against whom the appeal was 
originally filed. N died during the 
pendency of the appeal and an applica¬ 
tion was made for substituting his heirs 
but was eventually dropped. The ap¬ 
peal was then disposed of on a compro¬ 
mise between the appellant and the 
original respondent. W, an heir of N, 
then applied to execute the decree of 
the original Court and the question 
arose whether limitation ran from the 
decree of the trial Court or from the 
compromise decree passed by the ap¬ 
pellate Court. It appears from the 
judgment of Ooutts, J., that there was 
no order of the appellate Court declaring 
that the appeal had abated. In that 
way, as well as upon the other 
facts, the case was clearly dis¬ 
tinguishable from a normal case of abate¬ 
ment of an appeal. It was held that 
W could not rely upon the decree of the 
appellate Court as giving him the start¬ 
ing point for limitation. It will be 
observed that in this case the learned 
Judges relied upon the two decisions 
of the Judicial Committee as supporting 
their view. In Hira Lai Kumar v. Ganu 
Mahto. (12) it was held that the fact 
that the appellants allowed their appeal 
to abate against the deceased respon dent 

(10) [19201 5 Pat. L. J. 731=58 I- 0- 
1920 P. H. C. 0.342. 

(11) [1907] 34 Cal. 874=7 C. L. J. 305, 

(12) A. I. R. 1925PatQa 586=4 Pat. 844. 
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could not pi’event the latter’s legal re¬ 
presentatives from taking the benefit of 
the appellate Court’s decree, and limita¬ 
tion ran under Art. 182, Cl. (2) from the 
date of the decree of the Court of appeal. 
The learned Judges in that case, applying 
the principle of the decision in Rafjhu 
Prosad Singh Y. Jadu Nandan Pi'osad 
Singh (6), held that there is no distinc¬ 
tion in principle and there ought to be 
no dilference in the result for the pur¬ 
pose of Art. 182, CL.2 when the appellant 
instead of withdrawing from the appeal 
allows it to abate. In the case of 
Kaliinuddin Y. Esah(ikuddi?i {13) it has 
been pointed out that where one of 
several respondents died during the 
pendency of the appeal, and his heirs 
being brought on the record were not 
properly represented, the appellants not 
having put in the deputy registrar’s 
costs and the usual indemnity bond, and 
the appeal was first of all dismissed as 
against those hairs by one order and 
aherwards by another order, dismissed 
as against the other respondents on the 
ground that it could not proceed against 
them alone, the former order did not, 
while the latter did, amount to a “decree” 
within the meaning of the Code of Civil 
Procedure. It has been held by this 
Court in Ramgaii Dhar v. Nagcndra Lai 
ChoJi'dhury (14), a short note of which is 
.to be found in 1 C. L. J. 17n, that an 
order of the High Court declaring that 
an appeal has abated is, if not a decree, 
certainly an order which lias finally 
disposed of the suit and that therefore 
an application for execution presented 
within three years from the date of such 
order is not barred. That final orders 
of disposal of similar character are to 
be regarded as being within ‘Cl. (2), Art. 
182 has been held in cases where the 
appeal has been dismissed on the ground 
of being barred by limitation [AJcshoy 
Kumar Nundi v. Chunder Mohun Cha- 
thali (15)] or on the failure on the part of 
the appellant to put in deficit Court-fees 
[Rup Singh v. Mukhraj Singh (16)] 
though there is some coollict of opinion 
as regards the latter class of cases. 

The inequities of the view propounded 
by the appellant have been, as already 

(18) A. I. R. 1924 Cal. 830=61 Cal. 715. 

(14) Miac, Appeal No. 373 of 1903=1 0. L. J. 

17 N. 

(16) [1888] 16 Cal. 250. 

(16) [1885] 7 All. 887=1885 A. W. N. 200. 


stated, clearly pointed out in Fazl'uv 
Rahman v. Shah Muhaainad Khan (9). 
In my opinion the view taken by the 
Full Bench in the case of Jeeijangar^ 
V. Lakshmi Doss (17), that when an ap¬ 
peal is entertained and an order made 
by the Court to which the appeal is pre¬ 
ferred which has the effect of finally 
disposing of the appeal, execution runs 
from the date of the appellate Court, 
does nob go beyond the range of the 
limits of the applicability of 01. 2, 
Art. 182, Sch. I Limitation Act, of 1908. 

The Courts below appear to have 
taken a correct view of the matter and 
the appeal accordingly is dij^missed with 
costs: hearing fee-being assessed at two^ 
gold mohurs. 

Roy, J. —I agree. 

R.D. Appeal dismissed. 

“(17) [lOdOJ^aO Mad. 1=16 M. L. J. 393 (F. B.) 
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Pakton .ake Mitter, JJ. 

Nepra —Plaintiff—Appellant. 

V. 

Sajer Pramanilc and anothey —Defen¬ 
dants—Respondents. 

Appl. No, 2294 of 1924, Decided on 3rd 
May 1927, from the Appellate Decree of 
the SulrJ., Bogra, 1)/* 20bh August 
1924. 

(а) Interprelation of Statutes—Retrospective 
operation—Clear intention must 6o manifested.. 

Kniictmcut which are declaratory in form are 
not necessarily retrospective in their operation : 
Yoxing v. Adams, (1898) A. C. 469 Foil. If an 
Act touchc.4 a right in existence at the passing 
of an Act no retrospective effect should be 
given to the Act unless a clear intention to that 
effect is manifested: Colonial Sugar Refining 
Co. V. Irving, (190-5) A. C. 369 Ref, [P 7G4, C 21 

(б) Interpretation of statutes—Preamble will 
not control the enactment. 

The preamble of an Act cannot be made use of 
to control the enactments themselves when they 
are expressed in clear and unambiguous terms. 

CP 765, C 2J 

^ ^ (c) Transfer of Property Act {Amend- 
ment) Act (27 of 1926)—Act is not retrospective. 

The words “ attest means” iu 8. 2 of the Act 
cannot be held to moan that the words ‘‘attest 
always meant” so as to make it clear that retros¬ 
pective operation was intended : A. I. R. 1927 
All. 1, (F. B.) Foil. [P 765, 0 2l 

(d) Interpretation of Statutes—Substantive law. 

The law requiring how a document is to be 
completed is not a mere rule of procedure but a. 
substantive provision. [P 7G6, C 41 
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Nepra V. Sajer Pramanik (Mifcter, J.) 

[e) Interpretallon of statutes—SubseQuent 
Bill cannot be referred to. 


It IS nob permissible for a Court to refer to a 
Bill which is not passed into law for the pur¬ 
pose of construing wh.it the provisions of an 
earlier Act meant. [B 766 G 1] 

Atul Chandra Gupta and Jitendra 
Kumar Sen Gupta —for Appellant. 

Hemendra Chandra Sen and Nirmal 
Kumar Sen —for Respondents. 

Mitter, J.—The suit out of which the 
present second appeal arises was com- 
.menced by the plaintiff, now appellant, 
before the Munsif of Bogra for enforcing 
a mortgage bound executed by the defen¬ 
dants, now respondents. The defendants 
while admitting execution contend that 
the bond was nob properly attested and 
the plaintiff is nob-entitled to a mortgage- 
decree and the claim for personal decree 
ds barred by limitation as it was filed 
more than six years after due date of 
payment. The Munsif gave effect to the 
■contentions of the defendant and dismis¬ 
sed the suit. Against the decision of 
the Munsif an appeal was preferred to 
the Subordinate Judge of Bogra and the 
learned Subordinate Judge dbmissed the 
appeal by a judgment dated the 20bh of 
August 1924, Against this decision the 
present second appeal has been prefer¬ 
red to this Court by the plaintiff and it 
has been contended on his behalf by the 
learned Advocate for the appellant that 
the Courts below were wrong in dismis¬ 
sing the suit on the ground of want of 
proper attestation of the mortgage-bond 
seeing that the facts of this case attract 
the operation of Act 27 of 1926, Transfer 
of Property Amendment Act. 

In order to examine the validity of the 
ground taken it is necessary to state the 
findings of fact arrived at by the Court 
of Appeal below. The facts found are 
these : Both the mortgagors are illite¬ 
rate persons and their names were writ¬ 
ten out in the bond by the pen of the 
writer Karuna Kanta who himself sub¬ 
scribed as such under these signatures. 
At the foot,of the document, besides the 
scribe, Boyetulla and Kheru Bepari are 
•described as attesting witnesses ; Boye¬ 
tulla said that he was called after the 
execution was over ; other attesting wit¬ 
ness, viz., Kheru Bepari was not examin¬ 
ed and we are told by the learned Ad¬ 
vocate on both sides that he is now dead ; 
Thus the attesting witnesses did not see 
the executants sign the 'mortgage bub 


merely received an acknowledgment of 
the execution by the executants and then 
signed the bond. According to the law 
which prevailed at the time ‘when the 
suit was instituted there was no proper 
attestation within the meaning of S. 59 of 
the Transfer of Property Act : see the 
decision of the Judicial Committee in the 
case of Shamu Patter v. Abdul Kadir (1). 
It is said, however, that the effect of 
that decision has been rendered 
mugatary by the enactment of Act 27 
of 1926, and according to this Act 
the word “attest” in S. 59 of the 
Transfer of Property Act would include 
attestation by a person who has 
received an anknowledgment of the 
execution by tiie executants. The ques¬ 
tion in controversy really depends on 
whether a retrospective operation should 
be given to Act 27 of 1926, for it is con¬ 
ceded that if no retrospective operation 
could be given to the said Statute then 
the plaintiff’s suit must fail. It is con¬ 
ceded by the learned Advocate for the 
appellant that ordinarily no retrospec¬ 
tive operation should be given to a Sta¬ 
tute in matters affecting the substan¬ 
tive right of parties but it is said that 
this rule has no application if the Act or 
the Statute is declaratory in form and 
in support of this contention reliance has 
been placed on the decision of Attorney- 
General V. Thubald (2). The true rule 
seems to us to have been laid down in 
the following words of Lord Wabson in 

the case of Young v. Adams (3) : 

“It may be true that the euactments are de¬ 
claratory la from; but it does not neoessarily 
follow that they are, therefore, retrospeclive io 
their operation and were meant to apply to acts 
which had been completed or to interests which 
had vested before they became law”. 

In In re Pulborough School Board 
Election (4), Lopes, L, J., said : 

It is a well-recognised principle in the cons¬ 
truction of Statutes that they operate only on 
cases and facts which come into exsitence after 
the Statutes were passed, unless a retrospective 
efiect is clearly intended. 

In the case of the Colonial Sugar Befin- 
ing Co. v. Irving (5) the Judicial Oom- 

(1) H9I2J as Mad, 607=16 I. 0. 250=391 
A. 218 (P. 0.). 

(2) [1890] 24 Q. B. D. 557=38 W. R. 527=62 
L. T. 763. 

(3) [1898] A. C. 469=67 L. J. P. C. 75=14 T. 
L. R. 373=78 L. T. 506. 

(4) [1894] 1 Q, B. D. 725=63 L. J. Q. B. 497 
=42 W. R. 388=70 L. T. •639=68 J. P 
572=1 Manson 172. 

(5) [1905] A. C. 369=74 L. J. P. 0. 77=21 
T. L. R. 513=92 L. T. 738. 
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mibfcee of the Privy Council laid down 
that if an Act; touches a right in exist* 
0 DO 0 at the passing of an Act, in accord* 
auco with a long lino of authorities ex¬ 
tending from the time of Lord Coke to 
the present day, no retrospective effect 
should be given to the Act unless a clear 
intention to that effect is manifested.’ 
£n the light of these principles let us 
proceed to examine the provisions of 
Act 27 of 1926, to see if it is restrospec- 
tive by express enactment or by neces¬ 
sary intendment. The preamble is as 
follows: 

Whereas it is expelieut to explain certain pro¬ 
visions of the Transfer of Property Act, 1882, it 
ia hereby enacted as follows. 

Then follow the provisions of S. 2 
which does not declare what has always 
been the meaning of S. 2, but enacts 
that the word “attest” which was not 
defined in the Act of 1882 should be 
defined and that a new definition be 
inset ied in S. 3 of the Act of 1882, which 
definition is not in accordance with the 
meaning of the word “attest” as was 
settled by a decision of the Judicial 
Committee of the Privy Council in the 
case of Shamu Patter v. Abdul Kadir 
Bowthan (1) so far back as 1912. The 
Judicial Committee re-affirmed their 
decision in the case of Hira Bibi v. Ram 
Eari Dal (6) and observed as follows : 

Shamu Patter v. Abdul Kadir Bowthau (l) 
decide.? that to be a. good signature attested by 
two witnesses within the meaning of S. 59 of the 
Transfer of Property Act the persons signing as 
witnesses must be present at the time of the exe¬ 
cution of the instrument. Their Lordships 
adopted these words of Dr. Lushington [in Bryan 
V. White (7)]. “Attest.’' means the persons shall 
be present and see what passes, and shall when 
required, bear witness to the facts’. And they 
followed the decision of the House of Lords in 
Burdett v. ShiUbury (8) to the same effect. 

It is clear, therefore, that by S. 2 of 
the Act the Legislature intended to alter 
the meaning of the word “attest” as in¬ 
terpreted by the highest Judicial Tri¬ 
bunal of the realm. In these circum¬ 
stances the Legislature if it wanted to 
give a retrospective operation to the 
Act should have said so in clear unam* 
biguoua terms. That intention is not 
clear by the use of expression “means” in 
S. 2, In the case of Attorney General v. 
Theobald [2) relief on by the appellant 
the words used wore 

A. I. R. 1925 P. 0. 203=5 Pat. 58=52 I. A. 

S62» 

(7) [1850] 2 Rob, 315=163 B. R. 1330=14 

Jor* 919, 

(8) [1843] 10 01. & F. 340. 


the description of property marked (c) shaJl bo 
construed as if the expressiou ‘voluntary stttlo- 

meat’ included any trust.in favour of 

a volunteer. 

and it was held that the earlier Act 
must be read as having the meaning 
given by the later Act. The effect of 
the later enactment was that the word 

voluntary” had always that meaning 
and retrospective operation was given. 
It may be a question how far the deci¬ 
sion in Attorney’General v. Theobald (2) 
is light in view of the following observa¬ 
tions made in the case of Young v. Adams 

(3): 

It does not seem to be very probable that the 
Legislature should inteud to extinguish, by 
means of retrospective enactmsot, rights and 
interests which might have already vested in a 
very limited class of persons, consisting, so far 
as appears, of one individual, namely the res¬ 
pondent. In such oases their Lordships are of 
opiniou that tho rule laid down by Erie, C. J.; 
iri Midland By. Co.wPye (9) ought to apply. 
They thi jk that, in a case like the present, the 
learned Chief Justice was right in saying that a 
retrospective oper.atioa ought not to be given to 
the Statute, ‘unless the intention of the Legisla¬ 
ture th.at it should be so construed is expressed 
inpliiu and unambiguous language, because it 
maiiifestly shocks one’s sense of justice that an 
act legal at the time of doing it should be made 
unlawful by soma new enactment.’ The ratio is 
equally apparent when a new enactment is said 
to convert an act wrongfully done at the time 
into a legal act, and to deprive the person in¬ 
jured of the terardy which the law then gave 
him. 

• 

It ii true that the preamble to the Act 
of 1926 says that it is explanatory bub it 
is a settle! rule that the preamble oan-j 
not be made use of to control the enact¬ 
ments themselves when they are ex¬ 
pressed in clear and unambiguous terms. 
As Lord Davey observed in Powell v. 
Kempton Park Race Course Co, (10) : 

There is, however, another rule or warning 
which cannot be too .often repeated, that you, 
must not create or imagine an ambiguity in 
order to bring in the aid of the preamble or 
recital. To do so would in many cases frust¬ 
rate the enactment and defeat the gsnetal inten¬ 
tion of the Legislature. 

I have no doubt that the words 
“attest means” in S. 2 cannot he held to 
mean the words “attest always meant” 
so as to make it clear that retrospective 
operation was intended. 

(9) [1861] 10 0. B. (NrS.) 179=30 L J. 0. P. 
314=9 \V, R. 658=4 L. T. 5l0z=-142 E. R 
419. 

(10) [1899] A. 0. 143=69 L. J. Q. B. 392=47 
\V. R. 585=15 T. L. R, 260=80 L. T. 533=. 

63 J. P. 200. 
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It; is next argued that want of due The ground was not taken in the Courts 
attestation of a document renders the below nor in the memorandum of appeal 
document invalid but does not affect and we disallow it. 

the substantive rights of the parties. We Panton, J. I ageee, ^ 

are unable to agree in this contention. D.D. Appeal dismissed. 

Here the mortgagors have a right to say -- 


to the mortgagee; , .v • • 

You cannot make our property liable as their is 

no valid mortgage. You can at most get a per¬ 
sonal decree against us if you are in time to 
enforce a personal decree. 

The mortgagers' vested right to resist 

an action which intended to effect their 

property would be affected if retrospec¬ 
tive operation is given to the Act of 1926. 
The law requiring how a document is to 
be completed is not a mere rule of pro¬ 
cedure bub a substantive provision: see 
Gardner y. Lucas (11). When the pre¬ 
sent suit was decided before trial Court 
the defendants were right in resisting the 
action on the mortgage on the ground ot 
invalidity of attestation and they suc¬ 
cessfully resisted the same. 
cannot be taken away by a 
unless it was clearly stated m the 
Statute that retrospective operation was 


intended. , . ^ . 

W 0 are fortified m the view we taka 

by the decision of the majority of a Full 
Bench of the Allahabad High Court in 
the case of Gfoi Nandan v. Hanuman 

Das (12) Mr. Gupta drew our attention 
-to the fact that a Bill has been intro¬ 
duced in the Council of State to make it 
clear that the Act of 1926 \yas intended 
to have retrospective operation in view 
of the decision to the contrary of the 
Allahabad High Court referred to above. 
But it is not permissible (for us) to refer 
bo a Bill which is not passed into law 
for the purpose of construing what 
an earlier Act meant. Our function is 
not to legislate but to construe the law 
as we find it, Giving our best con¬ 
sideration to the matter we think that 
decision of the present suit does nob 
depend on the Act of 1926 but rests on 
the law as laid down by the Judicial 
Committee in the two cases aforesaid. 
The Courts below were right in holding 
that the mortgage^ was not validly at¬ 
tested and in dismissing the suit.^ The 
appeal fails and is dismissed but without 
costs. It has been urged there should 
be a decree against one of the mortgagors 
■as the evidence shows that there was a 
valid attestation with regard to him. 

“(11) [1877] 3 A. C. 582” 

(1‘2J A. I. R. 1927 All. 1=49 All. 25 (F. B.). 
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Mukerji and Eoy, JJ. 

Syed Makamad Malika —Appellant. 

V. 

Choudhuri Mahammad Ismail Khan 
and another —Respondents. 

Appeal No. 290 of 1924, Decided on 
libh April 1927, from the Original 
Order of the Dist. Judge Backergunj, D/- 
14bh May 1924. 

(а) Transfer of Property Act, S. 53— Provin’ 
ctal Insolvency Act, S. 53— Difference indicated. 

Transfers in good faith and for valuable con¬ 
sideration are protected under the Transfer of 
Property Act and also under the insolvency Act 
but there is this difference that under the latter 
Act it is the transferee who must show that the 
transaction was iu good faith and for valuable 
consideration. [P 767 0 2] 

(б) Provincial Insolvency Act, S. 53— Surren^ 
der by insolvent—Landlord aware of a previous 
contract to sell—Transfer is not for valuable con¬ 
sideration. 

Surrender by an insolvent tenant in favour of 
the landlord, with notice of a previous agreement 
to sell in favour of third person, is not a trans¬ 
fer for valuable consideration, 

S. G, Basak and Mukunda Behari 
Mullick—lor Appellant. 

Surendra Nath Guha, Abinas Chandra 
Guha and Bhupendra Nath Das —for 
Respondents. 

Roy, J . —This is an appeal from the 
order of the District Judge of Bakarganj- 
setting aside his previous order directing 
the sale by fche Receiver of 3 Karsha 
holdings which were held by Shah 
Mafazzal Hossain who had been adjudged 
insolvent, and ordering the exclusion of 
these properties from the schedule of the 
insolvent’s property. The appellant is 
the contesting creditor. It appears that 
the insolvent made an agreement with 
the appellant for the sale of these very 
properties (in which the insolvent had 
an eight annas share) for Rs. 2,000 and 
he took Rs. 900 as earnest money. The 
sale was not completed. The insolvent 
was unable to pay the appellant but he 
gave him a handnote. The appsH®^^ 
brought a suit on the handnote and 

obtained a decree on 9th May 
applied for execution on 8th May 1920, 
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The insolvenfc put in an objecbion under 
S. 47 Oivil P. 0. alleging payment; of 
Es. 801 in cash. The objecbion was 
disallowed on 27th November 1920, and 
the application for execution also struck 
off. The appallanfc filed his second ap¬ 
plication for execution on 2ith January 
1922 and the insolvenfc was arrested on 
24i.h January 1922. On the next day 
ha filed his application for insolvency. 
He was adjudged an insolvenfc in due 
course and a Receiver appointed. Soon 
after the contesbing creditor (the appel¬ 
lant) moved the Receiver in respect of 
these 3 Karsha properties and asked him 
bo sell the properties. 

It appears that the insolv'ent had iu 
the meantime surrendered these holdings 
to Ohoudhuri Mahainmad Ismail Khan 
the landlord who is his relative and in 
whose service ha was at one time. The 
deed purports to have been executed on 
3rd April 1920, It was registered on 
I7bb Juno 1920. It will be noticed that 
the first application for execution by 
the appellant was on 8th May 1920, i. e. 
between these two dates. The Receiver 
held an enquiry and reported to the 
Judge that the deed of istafa might be 
declared to be a benami document. The 
Judge agreed and directed the Receiver 
to sell the properties. The insolvent 
appeared and filed an objection but he 
was overruled. Thereafter Ohoudhuri 
Ismail Khan appeared and the learned 
Judge held an enquiry and passed the 
order from which this appeal has been 
preferred, 

There is another circumstance which 
has to be stated. It is this. On 2nd 
April 1921 a bainapatra was executed 
by the insolvent and bis wife in favour 
of Ismail Gboudhuri for sale of nine 
other properties (which wore talukdari 
tenures) for a sum of Rs. 3000. It was 
stated that 8 items of these properties 
belonged to the insolvent but that he 
had transferred them to his wife in lieu 
of her dower and the 9fch item was 
purchased by the wife from her own 
money. The actual conveyance was 
executed by the insolvent and his wife 
on 12bh June 1920. The istafa in ques¬ 
tion and the kabala were registered on 
the same day viz., 17bh June 1920. The 
contesting creditor appellant doss not 
ohallenge the 'sale of the talukdari 
tenures. His case is that the istafa or 
surrender was a collusive transaction. 


The question for decision i.s whether this 
deed of surrender executed by the insol¬ 
vent in favour of Ismail Ohoudhuri 
within 2 years of his application for 
insolvency is voidable against the Re¬ 
ceiver. 

The contention \vas alvauced be¬ 
fore the leirnad judge that the 
kabala and the istafa were part of 
the same transaction. The learned 
Judge accepted this plea and he held 
that Ismail Ohoudhuri did get an actual 

surrender. He was of opinion that 
it is extrainely probable that Mihomed Ismail 
Choudhari was aware that the insolvent had 
already promised to sell these lands bo ths con¬ 
testing creditor and that the latter had ad¬ 
vanced money on this understanding. 

He thought 

it is possible that Mahomed Ismail Chou- 
dhuri induced his relation to relinquish the 
lauds with the intention of doing an injury to 
the contesting creditor 

(between whom and Ismail there has 
been enmity for a long time). He con¬ 
sidered the transactions suspicious, but 
being of opinion that 

it h.is not bien proved that the purchaser did 
not act in good faith 

he passed the order which is the sub¬ 
ject matter of the appeal. 

The learned Judge was probably 
thinking of the Transfer of Property 
Act. Transfers in good faith and for 
valuable consideration are protected 
under the Transfer of Property Act ‘and 
also under the Insolvency Act, bub there 
is this difference that under the latter 
Act it is the transferee who must show 
that the transaction was in good faith 
and for valuable consideration. The 
idea of the learned Judge that a part 
of the sum of Rs. 3,000, the consideration^ 
for the kabala, was a consideration for 
the istafa does not appear to be correct. 
It may be taken that the two deads were 
conceived and achieved about the same 
time. Neither the bainapatra nor the 
kabala mentions anything about the 
istafa. Even in the petition of objection 
filed by Ismail Ohoudhuri ha does nob 
say that he paid anything for the istafa. 
He himself did nob depose, bub his 
manager did, and he does not say that 
anything was paid for the karsha pro¬ 
perties. In the istafa an approximate 
value of Rs. 100 is put upon the karsha 
properties, The insolvent said he was 
leaving for hia home in the Faridpur 
District and be was unable to manage 
the properties from a distant place. It 
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does not; appear that; he really leffe 
Barisal. He was arrested there in exe¬ 
cution of the appellant’s decree and we 
have it in the evidence of the manager 
of Ismail Choudhuri that ho was Sup¬ 
erintendent of the latter’s estate for 
some months in 1329 B. E. The theory 
at the time the istafa was created was 
that these karsbas were non-transferable 
holdings of no value. Whether they 
are worth anything or not has not been 
investigated, but this much is known 
that the appellant was willing to pay 
Rs. 2,000 for them. The transferor and 
the transferee wore aware of this and 
when the latter decided to give them 
up in favour of the former it cannot be 
said the transfer was for valuable con¬ 
sideration. 

The learned vakil appearing for Ismail 
Choudhuri contends that the surrender 
was valuable consideration which is that 
the transferor would not be liable for 
any further rent. Reference was made 
to Mahammadunissa Begum v. 7. 0. 
Bachelor (L). 

That was a case of relinquishment by 
one co'sharar in favour of a minor re¬ 
lative to induce the Collector to assume 
charge of the minor’s estate. In the 
particular circumstances of that case it 
was held that the relinquishment was 
not without valuable consideration, 
The present case where a man surren¬ 
ders for nothing his lands for which he 
might have got Rs. 2,000 cannot stand 
comparison with that case. 

It is not necessary to hold that the 
document was a benami deed. The evi¬ 
dence falls short of that proof. It is 
difficult, however, to believe that not 
only the insolvent, but also his brother 
who had the other half share, gave up 
these lands for nothing and the suspicion 
gains ground as one reads the evidence 
that the large sums realized from the 
sub-tenants by making settlements with 
them were shared by the brothers with 
their relative Islam Choudhuri Sbaheb. 
The insolvent was certainly looking 
after the latter’s estate long after the 
so called surrender. The evidence is 
quite sufficient to establish that the 
transfer was neither in good faith nor 
for valuable consideration. The appeal 
therefore must be allowed with costs, 
the hearing fee being assessed at 4 gold 
mohurs. The istafa will be annulled 

(1) [1905] 29 Bom. 428=7 Bom. L. R. 477. 


and the karsba properties will be avail¬ 
able to the Receiver for administering 
the estate of the insolvent. 

Mukerji, J. —I agree. 

R.K. Appeal allowed. 
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Page, J. 

Goculdas —Plaintiff. 

V. 

Chaganlal and others —Defendants. 

O. G. S. No. 900 of 1923, Decided on 
Slsfc March 1927. 

i{< (a) Letters Patent (Calcutta), Cl. 12— "Suit 
for land” means a suit in which hacing regard 
to Issues the decree will affect directly title to 
immovable property—Suit claiming share in 
sale proceeds of ancestral dwelling house is not 
a suit for land. 

The term “suits for land or obher immovable 
proparcy" is not limited to suits iu which the 
plaintifi seeks to recover possession of land or 
other immovable property, but means suits in 
which, having regard to ths issues raised in the 
pleadings, the decree or order will aSect directly 
the proprietary or possessory title to land or 
other immovable property. [P 770, 02, P 771,011 

Where the claim is to a sharo of the proceeds 
resulting from the sale of an ancestral dwelling 
house outside the High Court’s jurisdiction, the 
suit is not “a suit for land or obher immovable 
property” within Cl. 12 : A. I. R. 1926 Bom. 1 
(£’. B.) Ref, [But see A. I R. 1927 Bom. 278 
F. B. Overruling 50 Bom. 1.] [P 776, 01] 

(6) Letters Patent (Calcutta), Cl. l2-~Suit for 
administration of trust for enforcement of the 
trust relating to property outside Court's juris^ 
diction is not, but, for declaration of the appH’ 
cant's right to possession of trust-properties iSt 
a stut for land. 

If a suit is brought for the administration of 
a trust which inter alia relates to immovable 
property situate outside the jurisdiction of 
the High Court, and the .only relief sought is 
that the trustee should bo ordered duly to carry 
out the trust, the suit is not a suit for land. 
But if the relief claimed is not confined to an 
order for the enforcement of the trust, and the 
applicant claims, e. g., a declaration of his 
tight to the possession of trust properties situate 
outside the jurisdiction, then the suit would be 
a suit for land, and the Court would have no 
jurisdiction to entertain it. [P 771, C 2] 

^ (c) Letters Patent (Calcutta), Cl. 12— High 
Court has jurisdiction to pass a decree in 
personam regarding property outside Us juris¬ 
diction—But Court wtU not pass a decree unless 
it is enforceable effectively by personal obedience. 

Both in India and in England the High 
Courts, for the purpose of doing equity, posMSS 
jurisdiction to pass decrees in personam which, 
may affect immovable -property situate beyond 
the jurisdiction of the Court. Bub while this 
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jutisdiotlon in equity is to ba exercised at the 
discretion oi the Court, the Court will act iu 
compliance with limitJ.tioos upon its discretion 
which have long been established. Moreover, 
the Court will not pass a decree iu personam 
which indirectly aSects foreign laud unless the 
decree can eSectively be enforced by the j^rsonal 
obedience of the defendant within the jurisdic¬ 
tion, It will not pass a decree that will 
operate in the Courts loci sffus merely as a 
brutxivi fuhnen {law which is not respected or 
obeyed.) [P '<'^2 C 1 2] 

:{s (d) Letters Parent (Galcutla), CL.12— 'De¬ 
fendant' means all defendants to the suit. 

The dwelling or carrying on business must be 
of all the defendants. The expression is used 
not as indicating an individual defendant iu a 
suit, but the party defendants to the suit, which 
may be one person or several : 13 S. B. 91, 
Poll. CP 773 C 2] 

N. N. Sircar and S. C. Bose —for 
Plaintiff. 

S. N. Baiinerjee, N. N. Bose and R. N. 
Banerjee —for Defendants. 

Page, J .— Phis 13 a suit to recover a 
sum ot B3, 6,492 being part of the pro¬ 
ceeds of the sale of a dwelling house 
at Bhawalpore in the Punjab. The 
premise} in suit are situate in the Native 
State of Bhawalpore, and are not within 
the jurisdiction of the High Court at 
Port William in Bengal. 

The plaintiffs’ cause of action is set 
out in paras. 9*12 of the plaint. 

Para. 9.—The plaintifis and the defendaut^ 
as members of au uadividod Hindu family 
governed by the Mitaksbara School of Hindu 
Law hid been in joint possession and enjoy¬ 
ment amongst others of thj siiJ ancostc.il houss 
and premises in Bhawalpore, having inherited 
the Sims from their common ancestor the said 
Bundar Shah Bathi as stated absve, till the 
same with all additions aud alterations and 
iraprovements made thereupon with the advance 
of time were disposed of about three years ago 
as stated below. 


Para. 10.—.4,bout three years ago the defen¬ 
dant Chaganlal acting for himself and as the 
constituted attorney of the other defendants 
sold and conveyed the said ancestral house and 
premises with the said additions, alterations and 
improvements thereupon part by part to diverse 
parties in the months of ^laroh and April 1920. 

Para. 11.—The said sales were all eflacted 
by the defendants without the consent c«r 
knowledge of the plaiotiSs or of any of them 
and he realised therefrom ui all the sum of 
Rs. 19.476. 

Para. 12,—-The plaintifis have been alvised 
and they believe and submit that they are 
entitled to one-third of the whole of the said 
sum of Rs. 10,476, that is to say the Sum of 
Rs. 6,492. 


The relief claimed is : 

1. Leave under Cl. 12, Letters Patent 
H965), of the High Court at Port William in 
Bengal. 


2. Decree for the said sum of Rs. 6,492 with 
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BUsh interest thereon as this Court may be 
pLasod to allow. 

3. If necessary, au account, and other 
incidental relief. 

The defence of Chaganlal and Kanah- 
yalal, the first and third defendants, 
is that the plaintiffs and the defendants 
are members of a joint Hindu family ; 
that they did not sell the right, title or , 
interest of the plaintiffs in the premises 
in suit, and that any interest that the 
plaintiffs may have possessed in the said 
premises has bean lost by adverse posses¬ 
sion. Sohanlal, the second defendant, 
by way of defence stated that the family 
©Acept in respect of the said house at 
Bhawalpore was not joint and undivided ; 
that the defendant Chaganlal bad sold 
the premises in suit, and that Sohanlal 
had received Ri. 2,000 in respaet of bis 
share of the sale proceeds. 

Rukmini and Matburabai, the fourth 
and fifth defendants, stated in their 
defence that they were the widows of 
two of the members of the said family, 
and that the members of the family for 
a long time had been living separately, 
but that there had not been a partition 
of the joint ancestral property. They 
stated further that they had received 
from the defendant Chaganlal Rs. 1,500, 
part of a sum of R 3 . 3,500, which was 
their share of the sale proceeds of the 
property in suit; and they denied that 
the plaintiffs were entitled to any por¬ 
tion of the sale proceeds that had been 
received by them. The defendants 
Chaganlal, Sohanlal, and Kanabyalal also 
denied that the Calcutta High Court had 
jurisdiction to try the suit. 

The first question that arises is whe¬ 
ther, having regard to the pleadings, 
this Court possesses jurisdiction to try 
the issues that fall for determination. 
Under 01. 12, Letters Patent (1865) : 

Tho High Court of Judicature at Port William 
iu B.iugal, ill tho exercise of its ordinary original 
civil jurisdiction, shall be empowered to receive, 
try and determine suits of every description, if, 
iu the case of suits for land or other immovable 
property such land or property shall be situated, 
or, in ail other cases, if tho cause of action shall 
have arisen, either wholly, ©r, in case the leave 
of the Court shall have been first obtained in 
part, within the local limits of the ordinary 
original civil jurisdiction of the said High 
Court, oc if the defendant at the time of the 
comraencemout of the suit shall dwell, ot carry 
on business, or psrsonally work for gain within 
such limits. 

Leave under Cl. 12, Letters Patent 
wai granted on the 23rd March 
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1923. In fche plainfc the defendants, 
Cliaganlal and Sohanlal, are described as 
residing in fche fcown of Calcutta, while 
fche other throe defendants are described 
as being beyond fche jurisdicfcion of fche 
Court. 

After fche suife had been called for 
hearing learned counsel stated that the 
plaintiffs were prepared to abandon 
their claim against the defendants other 
than Chaganlal and Sohanlal, and as 
against defendants 3 to 5 the suit 
was dismissed with costs. The defend¬ 
ants Chaganlal and Sohanlal contend 
that in those circumstances this Court 
has no jurisdicfcion to fcry fche issues fchafc 
arise, upon two grounds (i) ; that fche suifc 
is a “ suit for land" within Cl. 12, Let¬ 
ters Patent (1865); (ii) fchafc at the com* 
mencemonfc of fche suifc all fche defendants 
did not dwell, carry on business, or 
personally work for "gain” within fche 
local limits of the ordinary " original 
civil jurisdiction" of the Court, as re¬ 
quired under fche provisions of Cl. 12, 
Letters Patent. Ifc becomes necessary, 
therefore, fco ascertain and determine 
fche meaning of fche words" suits for 
land" as used in 01. 12, Letters Patent. 
The term is ambiguous, and in Venkoha 
Balshet v. Bambhaji (l) fche Bombay 
High Court held fchafc : 

We think that this is not a suit for land 
within the meaning of S. 5, Act 8, 1659. 
Comparing that section with Ss. 223 and 224 of 
the Code, we think that a suit for land is a suit 
which asks for delivery of the land to the 
plaintiff. 

This construction of the term appears 
to have found favour with fche Bombay 
High Court in Yaswantrao Holkar v. 
Dadahhai (2), and also with Sander¬ 
son, G. J., in fche case of Nagendra Nath 
Ghowdhuri v. Eraligool Co.^ Ld, (3). But 
Holkar's case (2) has recently been over¬ 
ruled by a Pull Bench of fche Bombay 
High Court in India Spinning and 
Weaving Co., Ld. v. The Climax Indus¬ 
trial Syndicate (4), and. having regard 
fco the ratio of the doctrine to be found 
in the jurisprudence of all civilized 
countries fchafc questions relating fco fche 
title fco fche ownership or possession of 
immovable property should be deter¬ 
mined nofc only by the lex sifcus but; 
also in foro sifcus. I am of opinion that 
(1) i;i872] 9 b; H. C. 12. 

(2 [1890] 14 Bom. 353. 

(3) A. I. R. 1922 Cal. 443=49 Cal. 670. 

(4) A.I.R. 1926 Bom. 1=50 Bom. l(F.B.)[Over- 

ruled ia A. I. R. 1927 Bom. 278 (P. B.)]. 


this narrow construction is nofc correefc, 
and that fche term “ suits for land or 
other immovable property” is nob limited 
fco suifcs in which fche plaintiff seeks fco 
recover possession of land or other im¬ 
movable property. The sanction of fche 
doctrine is to be found in international 
comity, and 

the principle itself arises from the conception 
of international law known as eminent domain, 
by which is meant that the proprietary right 
of every sovereigi state is not only absolute 
within its territorial limits, so as to exclude 
that of other nations, but also paramount with 
respect to the members of the state itself, so 
as to include the right, in case of necessity or 
for public safety, of disposing of all the property 
of every kin^ within the same limits : 

(Foote’s Private International Law, p. 223). 

The defendant’s judge, 

Wrote Vattel : 

is the judge of the place where the defendant 
has his settled abode or the judge of the place 
where the defendant is when any sudden diffi* 
culty arises provided it does not relate to an 
estate in land or to a right annexed to such an 
estate. In such a case, as property of this kind 
is to be held aocordiog to the laws of the 
country where it is situated and as the right 
of granting it is vested in the rule of the 
country, controversies relating to such property 
can only be decided in the state in which it 
depends. B. 2, Cb. 8, S, 103. 

Sfcory lays down fchafc : 

In respect to immovable property every at¬ 
tempt of any foreign tribunal to found a juris¬ 
diction over it must, from the very nature of 
the case, be utterly nugatory and its decree 
must be for ever incapable of execution in rem. 
We have seen indeed that by the Roman law 
a suit might in many cases be brought either 
where the property was situate or where the 
party had his domicile. This might well be 
done within any of the vast domains over 
which the Roman Empire extended ; for the 
judgments of its tribunals would be everywhere 
respected and obeyed. But among the indepen¬ 
dent nations of modern times there would be 
insuperable difficulties in such a course. And 
hence, even in countries acknowledging the 
Roman law, it has become a very general prin¬ 
ciple that suits in rem should be brought 
where the property is situate : and this prin¬ 
ciple is applied with almost universal approba¬ 
tion in regard to immovable property. The 
same rule is applied to mixed actions and to all 
suits which touch the realty ; Oonflict of Laws, 
S. 511. 

The learned author says that 

the iuconveuteuces of an opposite course 
would be iauumerable and would subject im¬ 
movable property to the most distressing con¬ 
flicts arising from opposing titles and compel 
every nation to administer almost all other 
laws except its own in the ordinary adminis¬ 
tration of justice. S. 555 : see also Dicey's Con¬ 
flict of Laws, 4th edition, p. 33 ; Wheatson’s 
International Law (1904), p. 260 ; Westlake’s 
Private International Law, 7th edition, p. 315. 
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As I apprehend the matter the fra* 
tners of the Letters Patent, 1865, when 
prescribing the local limits of the High 
Courts in India, intended to apply the 
rule that wis followed ex comitate in 
other countries. In my opinion the 
terms " suits for land or other immovable 
property” in 01. 12, Letters Patent, 
means suits in which, having regard to 
the issues raised in the pleadings, the 
decree or order will affect directly the 
proprietary or possessory title to land 
or other immovable property : Delhi and 
(jondon Bank v. Wordie (5) Kellie v. 
Fraser (6), Sreenath Roy v. Caily Doss 
Ghose (7), Band Morlgaye Bank v. 
Siidarudeen Ahmed (8), Ebrahini Ismail 
Timol V. Provas Ghander Mitler (9), 
Lodna Colliery Go. v. Bipin Bihari 
Bose (10), Siidamdih Coal Co, v. Empire 
CoalCo. lil), Harendra Lai Roy Choir- 
dhuri V. Hari Dasi Devi (12), Abdul 
Karim v. Badrwleen (1‘1), Sandara Bai 
V. Tirumal Rao (11), Vayhoji Kitverji v. 
Camaji Bomanji (15), India Spinning 
and Weaving Co. v. Climax Industrial 
Syndicate (l), In Re Hawthorne (16), The 
British South Africa Co. v. Campanhia 
De Mocamhique (17), Deschamps v. Miller 
(18). 

Thus construed, the restriction upon 
the local jurisdiction of the Indian 
Courts effected under Cl. 12, Letters 
Patent, confonus to the rule that is 
observed ex comitate by other civilized 
countries, and is in consonance with 
what I conceive to be the better opiu’ 
ion of the Courts in India- Further, if 
the words “ suits for land or other im* 
movable property’’ bear the meaning 
that I have attributed to them, a simple 
test provided for determining in any 
particular case whether the Court pos* 


(5)[1876] 

1 1 Gal. 219=25 W. R. 272. 

(6) [1877] 

1 2 Oal. 445. 

(7 [1879] 

1 5 CiJ. 82. 


(8) C1892J 10 Cal. 353. 

(9) [1909] 3G Cal. 69=1 I. C. 472. 

(10) [19121 30 Cal. 7-30=:17 I. C. 500. 

(11) [1915] 12 Cal. 912=31 I. C, 581. 

(12) A. I. R. 1914 P. C. 07 = 41 Cal. 972 = 
41 I. A. 110 (P. 0.). 

13) [ie04] 23 Mad. 21G. 

14) [1900] 33 M*d. 131 = 3 I. C. 930 =: 20 
M. L. J. 103. 

(15) [1904] 29 Bom. 249=3 Boon, L. R. 953. 

(16) [1883] 23 Cb. D. 74-3=52 L. J. Ch. 750= 
32 W. R. 147=48 L. T. 701. 

(17) [1893] A. C. 602 = 63 L. J. Q. B. 70 = 6 
R. 1=69 L. T. 004. 

(18) [ie08] 1 Ch. 850 = 77 L. J. Ch. 410 = 98 
h. T. 60 4. 


sesses jurisdiction to try the suit. For 
instance, judged by this test, a suit 
brought to recover damages for trespass 
to land beyond the jurisdiction of the 
Court will or will not be a suit for land 
according to the issues that fall-to bo 
determined. If, having regard to the 
pleadings, no i.ssue is raised as to the 
title of the plaintiff, and the issue to ha 
tried is merely whether the factum of 
the trespass by the defendant has been 
proved, thea, if the defendant is within 
the jurisdiction, the Court will hear 
the suit, for the suit is not a suit for 
land. Oa the other hand, if the right 
of the plaintiff to be in possession of the 
land is in issue, the Court wdll have no 
jurisdiction to try the suit, for the 
decree will affect directly the title to 
the land. lu British South Africa Co. 
wCampznhia DeMocambique (5), Lord 

Herschell. C. J-. observed that 
he W.13 pot .'itisfted th;it either Lord Mans¬ 
field or Story would have regarded aa actioQ of 
trespass to l.iod as a suit for porsoaal damages 
only, ii the title to tho land were ia issue, aod 
in order to dotermiuc whether there was a right 
to damages it w.is uicessxry for the Court to 
adjudiealc upon tho conflicting claims of the 
parties to real estate. In both tho cases before 
Lord Mansfield, as I understand thorn, no ques¬ 
tion of titlo to real property was in issue. 

Again, if a suib is broughb for the 
administration of a fcrusb which inter alia 
relates to immovable property situate 
outside the jurisdiction of the Court, 
and the only relief sought is that the] 
trustee should be ordered duly bo carry; 
out the trust, the suit is nob a suib for! 
land. Bub if the relief claimed is not 
conhued to an order for the enforcement 
of the trust, and the applicant claims, 
e. g., a declaration of hi.'* right to the 
possession of trust properties situate 
outside the jurisdiction, then, in my 
opinion, tho suit would be a suib for 
land, and the Court would have no juris¬ 
diction to entertain it. Nistarini'Dassi 
V. Nundo Ball Bose (19), Haralall Baner- 
jee V. Nitambini Debi (20), Abdul Karim 
V. Bidrudeen (13). I am, of course, 
aware that 

whilst Courts of equity have never claimed 
to act directly upon land situate abroad, they 
have purported to act upon the conscience of 
persons living here. In Lord Crawstown v. 
Johnston (21) Sir R, A. P. Ardau, REaster of the 
Rolls, said; Archer v. Preston. Lord Arglasse 
V. MuschamiJ, and Lord Kildare v. Eustace, 
clearlv show that with reg^trd to any contract 


19) 1 

1899J 

26 Cal. 891=3 0. W. N. 670. 

(20) 

1901] 

29 Cal, 315. 

21) ' 

[1774] 

1 Cowp. IGl. 
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made, or equity botwcea persons in this country, 
respecting lauds in a foreign country, pirticu- 
larly in the British Dominions, this Court will 
hold the same jurisdiction as if they were 
situate in England:” per Lord Herschell in 
Brill-ill South Africa Co. v. Campanhia De 
Mocamhlque (17), Norris v. Chambres (22), 
Ewing v. Orr Ewing (23), In Be Hawthorne 
(IG), Dumder v. Annsterdamsch Trustees Kan- 
i!oor(24), India Spinning and Weaving Go, 
Climax Industrial Syndicate (4). 

I am not disposed feo limit the juris* 
diction of the High Courts. On the 
contrary I conceive it to be my duty 
to maintain, and, whenever it is meet 
so to do, to enlarge, the authority of the 
Court. EU honi judicis ampliare juris 
dictionem. In my opinion, both in 
India and in England tlie High Courts, 
for the purpose of doing equity, possess 
jurisdiction to pass decrees in personam 
which may affect immovable property 
situate beyond the jurisdiction of the 
Court. But while this jurisdiction in 
equity is to be exercised-at the discre¬ 
tion of the Court, the Court will act in 
compliance with limitations upon its 
discretion which have long been estab¬ 
lished. In Deschamps v. Miller (1) 
Parker. J., observed that 

the general rule is that the Court will uot 
adjudicate ou questions lelatiog to the title to, 
or the right to the possessiou of, immovable 
property out of the jurisdiction. There are, 
no doubt, exceptions to the rule, but, without 
attempting to give an exhaustive statement of 
those exceptions, 1 think it will be found that 
they all depend on the existence between the 
parties to the suit of some personal obligation 
arising out of contract, or implied contract, 
fiduciary relationship, or fraud, or other conduct 
which in the view of a Court of' equity in this 
country would be unconscionable, and do not 
depend for their existence on the law of the 
locus of the immovable property. Thus, in 
cases of trusts, specific performance of contracts, 
foreclosure or redamptiou of mortgages, or in 
the case of land obtained by the defendant by 
fraud or other such unconscionable conduct 
as I have referred to, the Court may very well 
assume jurisdiction. But where there is no 
conduct, no fiduciary relationship and no fraud 
or uncouscioQable conduct giving rise to a per* 
sonal obligation between the parties, and the 
whole question is whether or not*according to 
the law of the locus the claim of title set up by 
one party, whether a legal or equitable claim 
in the sense of those words as used in English 
law, would be preferred to the claim of another 
party, 1 do not think the Court ought to eutex- 
tain jurisdiction to decide the matter. 


(22) [1861] 3 D. G. F. & J. 583=4 L. T. 345=7 
Jur. (N. 8.) 689=3 W. R. 794. 

(23) [1888J 9 A. C. 34=50 L. T. 401=53 L. J. 
Ch. 435=32 W. R. 573. 

(24) [1902] 2 Ch. 132=71 L, J. Ch. -618=50 
W. R. 551=87 L. T. 22. 
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In Vaghoji v. Camaji (2), Jenkins, 0. 
J., observed that? 

a Court of equity in England only assumed 
jurisdiction in relation to land abroad, whereas 
between the litigants or their predecessors some 
privity or relation was established on the ground 
of contract, trust or fraud, but iu no case of 
which 1 am aware has the Court of equity 
entertained a suit, even if the defendant was 
within the limits of its jurisdiction, where the 
purpose was to obtain a declaration of title to 
foreign laud : see also the instructive judgment 
of Ray, J., in Be Hawthorne (16). 

Moreover, "the Court will not pass a 
decree in personam which indirectly 
affects foreign land -unless the decree 
can effectively be enforced by the per¬ 
sonal obedience of the defeudant within 
the jurisdiction. It will not pass a 
decree that will operate in the Courts 
loci situs merely as a brutiim fulmen : 
Norris v- Chambres (22), Exp. Pollard (25). 

1 am not aware 

observed Kay, J., 

of any case where a contested claim depen¬ 
ding upon the title to immovables in a foreign 
country strictly so called, being no part of the 
British dominions or possessions, has been 
allowed to be litigated in this country simply 
because the plaintifi and the defeudant happen¬ 
ed to be here: Re Hawlhrone.{l&). 

In the British South Africa Co.’s ease 
(17) Lord Herschell, L. C., stated that 

there appear to me. I confess, to be solid 
reasons why the Courts of this couutry should, 
in common with those of most other nations, 
have refused to adjudicate upon claims of title 
to foreign laud in proceedings founded on an 
alleged' invasion of the proprietary rights 
attached to it, and to award damages founded 
on that adjudication, 

and his lordship added that 

it is quite, true that, in the exercise of the 
undoubted jurisdiction of the Courts, it may 
become necessary incidentally to investigate and 
determine the title to foreign lands; but it does 
not seem to me to follow that because such a 
question may incidentally arise and fall to be 
adjudicated upon, the Courts possess, or that 
it is expedient that .they should exercise, jurisdic¬ 
tion to .try an 'action founded on a disputed 
claim of title to foreign lands. 

In considering whether the present 
suit is a suit for land within 01.12, 
Letters Patent, I have endeavoured 
to bear in mind the doctrine enunciated 
in the authorities to which I have re¬ 
ferred, and, as I apprehend the matter, 
the construction that I have placed 
upon the term “suits-for land or other 
immovable property ” in 01. 12, 
Letters Patent, conforms alike to the 
principle underlying the decisions of the 
Courts and to the rule of international 
law that finds its sanction in the comity 

(25) [18J9J Mcnfe. & C. 239. . 
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of* nations. Now, applying ‘the test 
that I have laid down to the issues 
raised in this case I am clearly of opin¬ 
ion that the present suit is not a suit 
for land. The claim is to a shave of the 
proceeds resulting from the sale of the 
ancestral dwelling'house at Bhawalpore ; 
and, having regard to the pleadings, no 
issue arises that can affect the title to 
the land and premises that have been 
sold. The title of the purchaser is not 
-challenged. In this suit tbo plaintiffs 
do not seek to set aside the sale ; on the 
contrary, both the plaintiffs and the 
defendants approbate the sale, and claim 
■their share of the proceeds. The real 
'issue to be determined in this dispute 
is not with respect to the title to the 
ancestral dwelling-house, but whether 
■the plaintiffs at all material times were 
members of the joint undivided family 
to which the dwelling-house and prem¬ 
ises in suit belonged. For these rea¬ 
sons, in my opinion, the suit is not a 
suit for land or other immovable pro¬ 
perty ” within Cl. 12, Letters Patent- 
The defendants further contend that 
as it is conceded that no part of the 
cause of action arises within the local 
limits of the ordinary original civil 
jurisdiction of the Court, the Court has 
no jurisdiction to entertain the suit, 
because three of the defendants at the 
time of the commencement of the suit 
did not ■' dwell, or carry on business, or 
personally work for gain within such 
limit.” In the plaint defendant 3 is 
described as residing at Chinsurah in 
the district of Hoogly, and defendants, 

4 and 5, as residing at Bikaneer ; 
both places being situate beyond the 
local limits of the ordinary original civil 
jurisdiction of the Calcutta High Court. 
This contention must prevail, foi% in my 
opinion, in these circumstances the issue 
as to the jurisdiction of the Courtis 
concluded against tbo plaintiffs by the 
ruling of this Court in Hadjee Ismail 
Hadjee v. Hadjee Mahomed Hadjee (26). 
That case was decided in 1874 and so far 
as I have been able to ascertain, the cor¬ 
rectness of the decision has never been 
doubted during the 53 years that have 
passed since the judgment was delivered. 
Mr. Sircar frankly and properly admitted 
that the plaintiffs could not reasonably 
contend that, inasmuch as the suit had 
been dismissed against the three defen- 
(26) [1874] 13 B. L. R. 91=21 W. R. 303. 


dants who reside beyond the jurisdiction 
of the Court, the suit must bo deemed to 
have commenced from the date when the 
only defendants remaining on the record 
were described as residing within the 
jurisdiction. Learned counsel for the 
plaintiffs, however, contended that as 
defendants 1 and 2 were, at all 
material times, amenable to the juris¬ 
diction of the Court it was not open to 
either of those defendants to raise tbo 
defence that because they had been 
joined as defendants with some other 
persons who are not subject to the juris¬ 
diction of the Court, the Court has no 
jurisdiction to entertain the suit. In 
Hadjee s case (26) the same contention 
was raised and prevailed before the trial 
judge, but it was not accepted by the 
Court on appeal. In that case, as in the 
present case, the defendants who were 
residing beyond tlio jurisdiction were 
interested in the issues that fell for 
determination, and the Court (Conch, 
C. J., and Pontifex, J.,) decided that the 
suit could not bo treated as a suit 
brought solely against the defendants 
who were within the jurisdiction, and 
further held that 

to say that it is suflicient for ono defendant to 
dwoll or oarry on business within the jurisdic* 
tioo would be to insert something into this 
clause which is not there. It would be saying 
if any of the defendants or any defendant dwells 
or carries on business within the limits. It 
being necessary to give to the word “ defendant” 
such a meaning as to include more tbau one, 
for the purpose of applying it to suits where 
there are several defendants, I think we ought 
also to hold that the dwelling or carrying on 
business must bo of all the defendants. The 
expression is used not as indicating an indivi¬ 
dual defendant in a suit, but the party defen¬ 
dants to the suit which may be one person oi 
several, ' 

In those circumstances the Court? 
ordered that the plaint be taken off the 
iile of the Court, I am bound by the 
decision in Iladjee's case (26)'and 1 order 
that the suit be dismissed, and the deieu- 
dant’s costs of, and incidental to, these 
proceedings be paid by the plaintiffs. 

R.D. Suit dismissed. 
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Buckland, j. 

Manindta Chandra Ntindy —Plaintiff 

V. 

Velji Mulji —Defendant. 

Suit No. 1232 of 1927, Decided on 19th 
May 1927. 
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Calcutta Hf.gh Court Rules (Chap. 7), 
J?. 12— Plaint verified by a person other than 
the plaintl^ or his agent—His authority to 
verify ?aust be moved by a£idavit—Civil P.C.. 
0.6,'R.lb. 

Where a plaint is'sigued by constituted attor¬ 
ney of the plaintiff, which mentions the name 
of another person as being able to depose to the 
facts of the case and is verified in the usual 
form by that person, it must be proved by an 
affidavit that he is so authorised to verify. 
Martin and Co. v. Abdul Rahim, Suit No. ^82 
of 1925, Diss. from. [^* 774 0 2] 


Buckland. J—The Master has re¬ 
fused to admit this plaint on the ground, 
tha: there is no affidavit proving the 
fitness to verify of Mr. Edwin Greaves, 
the gentleman who purports to have 
verified it. The circumstances are these : 

The plaint is in a suit by the Honour¬ 
able Sir Manindra Chandra Nundy, who 
13 stated in the cause title and in the 
first paragraph of the plaint to carry on 
business by Gillanders Arbuthnot & Co., 
as his managing agents. It is signed by 
Susil Kumar Bose, as constituted at¬ 
torney of the plaintiff Maharaja. As to 
his authority to sign the plaint no ques¬ 
tion arises. Para. 18 says that Edwin 
Greaves is a Chief Assistant of the Firm 
of Gillanders Arbuthnot Co. and is 
able to depose to the facts of tho case. 
The verification is in the usual form and 
is signed '* Edwin Greaves. ’ 

Now this does not conform to O. G, 
E. 15, Civil P. 0., which provides that 

every pleadiug shall be verified by the party 
or one of the parties pleading or by some other 
person proved to the satisfaction of the Court to 
be p.cquainted with the facts of the case. 

Chap. 7, R. 12, Rules of this Court 
provides : 

Where any person ether than the party plead¬ 
ing verifies a pleading under 0. 6, R. 15 of the 
Code, his fitness :5o to verify shall be proved by 
his at the time the pleading is pre¬ 

sented. 


I draw special attention to the use of 
the word “ proved/’ in each of the rules 
quoted, and I also observe that the rule 
gives no scope for the exercise of the 
judge’s discretion. 

My attention has been drawn to a 
decision of my learned brother Mr. 
Justice Page in Martin & Co. v. Abdul 
in suit No. 1582 o/ 1925, where 
in circumstances in which the rule was 
not strictly complied with my learned 
brother held that no affidavit was neces¬ 
sary. That was a suit brought by a firm 


of the name of Martin k Co. The plainfr 
was signed for Martin & Go. by Oswald 
Martin, a partner. Para. 9 of the plaint 
says that it is verified by Mr. Kailash 
Chandra Mahendra, a principal assistant 
of the plaintiff firm, who is acquainted 
with matters and facts connected with 
the suit. There is a verification by that 
gentleman in the usual form : but it 
appeal’s that his fitness so to verify was 
not proved by affidavit. My learned 
brother said that Mr. Oswald Martin 
instead of signing the verification him- 
self, which of course would have been in 
order, took responsibility for the verifi¬ 
cation by the paragraph which I have 
read, and he said that in the circum¬ 
stances he was satisfied that Mr, Kailash 
Chandra Mahendra was acquainted with 
the facts of the case for the purpose of 
complying with O. 6, R. 15. 

There was in that case no proof of the 
fitness of Mr. Kailash Chandra Mahendra 
to verify, for a plaint signed by a party 
or his constituted attorney is not proof 
of what it states. For proof evidence is 
necessary, and the form prescribed in this 
instance, is an affidavit. 

My learned brother continued that it 
seemed to him to be mere pedantry to 
say that the Court should be satisfied if 
Mr. Oswald Martin signed the verifica¬ 
tion, but ought not to be satisfied if the 
person designated by Mr. Oswald Martin 
as being qualified -to sign the verification 
in fact signs it. 

With all respect to the learned JudgOr 
I do nob agree, and I find myself unable to 
follow his judgment. What may appear 
pedantic in one case may be a matter of 
the highest importance in another. Rules 
are provided as the most suitable for 
general use, and where ifc is within tho 
contemplation of those who are responsi¬ 
ble for making them that circumstances 
may arise where they should be departed 
from, discretion is frequently given to 
the Court or Judge. But nothing of tho 
sort is to be found here, and I am not 
prepared, as at present advised, to hold 
that any exception whatever can be 
made to the mandatory provisions of the 
rule requiring an affidavit of the fitness 
of the person verifying to be presented 
with the pleadings. 

But even if I did not take so strict a 
view, I should havo to point out that tho 
two cases are not similar, for in that 
case a plaintiff asserted that the verifier 


-* 1 ^ 
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was acquainted with the facts, whereas 
in this the assertion is made by the con* 
sfcituted attorney of the plaintiff. 

I observe that my learned brother said 
that in the particular circumstances of 
the case the provisions of the order 
and rule have been complied with. It 
may be that he did not intend that his 
judgment should be treated as a 
cedent but my attention has been drawn 
to it as such, and this application is 
founded upon it. 

The plaint will be returned to the 
attorney presenting it for compliance 
with the rule. 

t> 1 ? Plaint returned. 
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Pal (1) fully applies to the present case, 
and the registrar is right in the view 
he has taken, namely that ad valorem 
Gourt-fees must be paid on the memo* 
randum of appeal. He is also right in 
holding that the Court-fees paid on the 
plaint as well as on the memorandum 
of appeal which the plaintiff filed in the 
lower appellate Court were insufficient. 

Then a question has been raised in 
view of S. 28, Court'fees Act, as 
to the propriety of the registrar s order 
calling upon the appellant to pay the 
deficit Court-fees on the plaint and on 
the plaintiff’s memorandum of appeal to 
the lower appellate Court, It has been 
argued that there has been no reception 
or user in this Court of the aforesaid 
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Bidhu Bhusan Bakshi —Appellant. 

V. 

Kala Ghand Respondent. 

Appeal No. 2075 of 1926, Decided on 
16bh December 1926, from the decree of 
the Dist. Judge., Birbhum, D/* lObh 
March 1926. 

(а) Courl‘jeei Act, S. 7 (ft;) (c)—ap- 
parenlly declatatoryt 

Where reliefs appear on the face of thorn to 
be of a declaratory nature, but they are really 
consequential ones, ad valoreu Cour^fees 
be paid : A. I. Xt. 1324 Gal 731. Foil [P 775 C 2 ] 

(б) Couri-Ms Act, S. 12 [it)—Formal deci‘ 
slon of lower Coti^rt Is not necessary. 

It is not necessary for the application of S. 
12 (ii) that there should have been a formal 
decision on the question of sufficiency of the 
Court'fees in the Court hslow ; 7 Cal. 318, Foil 

[P 775 C 21 

ic) Court-fees Act,S. 12 {ii}—Appellate Court 
can order additional Court-fees only on regis¬ 
tration of appeal. 

A suit oomeB before a Court of appeal within 
the meaning of sub-Cl. (il), of S, 12, when the 
appeal is registered in such Court. fP 775 0 2 ] 

Manmatha Nath Roy and Surjya 
Kumar Aich —for Appellant. 

Judgment. —We have examined the 
prayers in the plaint and we are of 
opinion that although they have been 
worded as embodying reliefs which on 
the face of them appear to be of a de* 
claratory nature, *two at least of these 
reliefs are really consequential ones. 
We are of opinion that the reason of the 
decision of this Court in the case of 
Tara Prasanna v. Nrisingha Moorari 


sr- 


documents yet and therefore an order 
for their stamping with the requisite 
Court-fees cannot be passed; in other 
words, it is said that if and when the 
appeal is heard and those documents are 
sought to be used, and not till then, can 
an order of this description be made. 

This contention seems reasonable 
enough, and were S. 28, Court-fees 
Act, the only section that was appU" 
cable to the i)r6senb case, we would have 
been prepared to give effect to it. The 
present case, however, is one in which a 
plaintiff who has been unsuccessful in 
both the Courts below has preferred this 
appeal. There is another provision of 
the Act which is applicable, and more 
directly applicable, to this case and that 
is sub'S. (ii) of S. 12. It is not necessary 
for the application of this sub-section 
that there should have been a formal 
decision on the question of sufficiency of 
the Court-fees : SKama Soondary v. 
Hnrro Soondary (2). Under this sub¬ 
section the plaintitf'appellant may be 
called upon to pay ‘the requisite ad¬ 
ditional Court-fees on the aforesaid 
documents, and on his failure to pay the 
same within such time as the Court shall 
fix, the Court is bound to dismiss the 
suit under S. 10, sub-S. (ii). Bor the 
adoption of this course by this Court it 
is necessary that the suit should have 
come before this Court, which evidently 
means that the appeal should have been 
registered, because not till the appeal has 
been registered in this Court can it 
properly be said that the suit has come 
before this Court. This course is manda* 

(1) A. I. R. 1924 Cal. 731=51 Cal. 216. 

(2) [1881] 7 Cal. 348=8 0. L. R. 528. 
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tory and the power conferred by this 
provision of the law may be exercised at 
any time so long as the suit remains 
before this Court on appeal. The pro¬ 
per order to pass in the present case 
therefore is to direct that the appeal 
should be registered on the appellant 
supplying the deficit Court-fees as re¬ 
gards his memorandum of appeal to this 
Court. After the appeal has been re¬ 
gistered and before it is dealt with 
under O. 41, R. 11, Civil P. G., it should be 
placed before the Court for proper orders 
being passed under S. 12, sulrS. (2), 
Court fees Act. 

On the appellant’s prayer we allow 
him further time till 3rd January 1927 
to put in the deficit Court-fees for his 
memorandum of appeal to this Court, but 
it must be understood that he must put 
the same in by that date, and in default 
thereof the appeal will stand rejected. 

j.v. Time granted. 
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B. B. Ghose and Panton, JJ. 

Gouranga Sundar Mitra and another 
—Appellants. 

V. 

Mohendra Narayan Mitra and others 
—Respondents. 

Appeal No. 1 of 1925, Decided on 17th 
November 1926, from the decree of the 
Offg. Sub-Judge, Dinajpur, D/- 27th Sep¬ 
tember 1924. 

(а) Hindu Law — Dayabhaga—No joint family 
of father and sons can exist —Sons if joint in 
food, toorship and estate after their father, can 
form joint family. 

Uader the Dayabhaga there cannot be a joint 
family consisting of the father and the sons 
because so long as the father is alive he is the 
master. The sous may ac’quire separate pro¬ 
perties of their own but they have no concern 
whatsoever with the joint family property if 
any property can be so called during the life¬ 
time of the father. Sons after the death of the 
father may form a normal Hindu joint family. 
But the test is whether they are joint in food, 
worship and estate. [P 777 0 2] 

(б) Hindu Law—Dayabhaga—A person in 
more affluent circumstances supporting his 
brothers—Poor brothers do not form joint 
family with him- 

If any brother of the family amongst the 
Hindus in Bengal is in a more affluent circum¬ 
stances on account of his earnings than others 
and the indigent members of the family flock 
to him for the purpose of assistance and support 
they do not form a joint family. :tP 778 Cl] 


(c) Hindu Law—Joint family—Self acquisi¬ 
tion. 

It is only when self-acquisition is claimed 
that it is necessary for the other members of the 
joint family to prove that they bad also con¬ 
tributed to the acquisition of the property, 

[P 779 C 1] 

Dwarka Nath Chakravarti, Brojo Lai 
Chakrabarty andD. N. Bagchi, Gopendra 
Nath Das and ApurhaCharan Muhkerjee 
for Baranashihasi Mukherjee —for Ap¬ 
pellants. 

Judgment. —This an appeal by de¬ 
fendants 1 and 5 against the judgment 
and decree of the Subordinate Judge of 
Dinajpur. The plaintiff sued as a 
pauper for declaration of title to and 
recovery of joint possession of one-fourth 
share of the properties in the hands of 
defendants 1 and 5. The story of the 
plaintiff’s right to the property may be 
very shortly stated thus ; There was one 
Kali Prosad Mitra, the ancestor of the 
parties, who died in 1882. Ho had five 
sons. The eldest was Kunja Bebary 
who died only recently after the decision 
of the case in the Court below. Rash 
Behary, the second son, was the father of 
the plaintiff, who died in 1893. Jadav 
was the father of defendant 1 who died 
in the year 1913. Trailokhya is defen¬ 
dant 4 in this suit and Brojo, defendant 
2, in the suit. The plaintiff’s case was 
that Kali Prosad bad a homestead and 
some land. The income of the property 
which belonged to Kali Prosad was in¬ 
sufficient to maintain the family. Kunja 
Behary, the eldest son of Kali Prosad, 
lived with him, hut Rash Behary came 
to live in Dinajpur with the object of 
getting into some sort of service. He 
managed to get employment under the 
district magistrate and began to earn 
considerable sums of money. Rash 
Behary brought Jadav to Dinajpur. 
Jadav, after having served in some capa¬ 
city studied law and became a pleader 
by passing the pleadership examination. 
Jadav continued to practice in Dinajpur. 
The two brothers Rash Behary and 
Jadav lived together and they kept 
their earnings joint. These two brothers 
acquired the properties in question with 
their joint funds and certain other pro¬ 
perties had bean acquired by the pro¬ 
fits of those properties, some of which 
are in the hands of defendant 5. The 
plaintiff bad an elder brother Rajendra 
who died about 1919. The plaintiff 
says that Rash Behary, his father, was 
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^entitled to one-half of all the properties 
in suit and he being one of the sons of 
Hash Behary is entitled to one-fourth 
share of all the properties. Rajendra s 
widow has been made defendant 3 in 
the suit. The defence of defen¬ 
dant 1 was that Bash Behary and Jadav 
were never joint, that all the properties 
in suit were acquired by Jadav with the 
income which he derived in the practice 
of his profession as pleader and the 
plaintiff cannot therefore claim any 
interest to any share of the property. 
The subordinate judge has passed a 
decree in favour of the plaintiff to the 
extent of one-sixth share of the pro¬ 
perties claimed and has decreed joint 
possession of the undivided share of 
all the pi'operties along with defen¬ 
dant 1. 

The subordinate judge has come to 
his decision upon findings which are 
quite different from the allegations in 
the plaint. He apparently comes to the 
finding that all the five brothers wore 
joint in food, worship and estate forming 
a normal Hindu joint family ; but as 
Kunja has been satisfied with some of the 
properties of the joint family and does 
nob claim any share of the disputed pro¬ 
perties and as Trailokhya also does not 
claim anything having his own pro¬ 
perty, the properties in suit must be 
considered to have belonged to the three 
brothers Rash Behary, Jadav and Brojo. 
Upon that finding he has come to the 
conclusion that the plaintiff is entitled 
to half of the one third share which be¬ 
longed to Rash Behari 

It is regrettable that there was no ap- 
l)earance on behalf of the respondent in 
this case. The learned vakil who origin¬ 
ally appeared in the case has no instruc¬ 
tion to appear at the heaving. We had 
therefore to hear the entire case argued 
by the learned Government pleader who 
appeared for the appellant and we our¬ 
selves looked into the evidence in order 
to ascertain whether the decision of the 
subordinate judge was right or not. 

The first thing that would strike one 
on reading the judgment of the sub¬ 
ordinate 'judge is that he makes quite 
a different case for the plaintiff from 
what he made himself. The plaintiff 
nowhere stated, nor did be suggest, that 
all the five brothers formed a joint 
Hindu family. His case really amounted 
to this : that the two brothers Bash 


Behary and Jadav combined their earn¬ 
ings in order to acquire properties and 
the whole of the property in suit be¬ 
longed bo the two brothers equally. The 
subordinate judge seems to have started 
with an erroneous notion of what is a 
true joint Hindu family in Bengal. Under 
the Dayabhaga there cannot be a joint 
family consisting of the father and the 
sons, because so long as the father is 
alive he is the master. The sons may 
acquire separate properties of their own 
but they have no concern whatsoever 
with’the joint family property, if any 
property can be so called during, the life¬ 
time of the father. The subordinate 
judge starts with the observation that, 
during the life-time of Kali Prosad, the 
father and the sons formed a joint Hindu 
family. The next thing is whether it 
can be said that the five brothers after 
the death of the father formed a normal 
Hindu joint family. The best of course 
must be whether they were joint in 
food, worship and estate. The sub¬ 
ordinate judge has found that the 
brothers were not living in the same 
moss. Kunja was living at a different 
place. It has also been found that each 
of the other bi’other Trailokhya and 
Brojo have their own separate pro¬ 
perties and neither Kunja nor Trailo¬ 
khya claims any interesit in the disputed 
property. Bash Behary bad also some 
separate property of his own, as was 
found in the previous suit of the 
plaintiff. Brojo also claims to have 
his own separate property. Brojo, 
however, made a claim to a share of 
the property in suit which the sub¬ 
ordinate judge has sustained in spite of 
the evidence on behalf of the plaintiff 
that Brojo had Separated long ago. The 
subordinate judge's judgment is long 
and deals with a good deal of things ir¬ 
relevant to the enquiry in question and 
it has afforded us very little assistance in 
the decision of the case. Some of the 
reasons which he has given for accepting 
the evidence of some witnesses cannot 
be accepted. He says that the evidence 
of the mother of the plaintiff must be 
accepted as true, because she was 
known as the uttambau, the good 
daughter-in-law, as if the name which 
was given to the lady when she came as 
a new bride when she was only about 
11 years old, would be any ground tor 
deciding as to her truthfulness or other- 
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wise when she was 74. The learned 
subordinate judge has not, however, ac¬ 
cepted her story as a whole, l)ecause he 
does not accept her evidence that Brojo 
had been separate! from the other two 
brothers. The subordinate judge ap¬ 
parently relies for his findings upon the 
evidence of this lady and that of Brojo, 
as he says 

the real state of thioi^s appears from the evi¬ 
dence ou both sides, the testimony of the plain¬ 
tiff’s mother and defendant 2 Brojo on the side 
of the plaintiff and that of Kunja Behary and 
Goar Chandra Roy and iPanchanan Mitra and 
ethers on the other. 

^*ow this lady proved that each of the 
other brothers Kunja, Trailokhya and 
Brojo had their separate earnings, lived 
at different places and had their sepa¬ 
rate funds. From the evidence which 
the subordinate judge has stated in 
great detail it appears that Rash 
Behary, when he obtained service in the 
office of the Magistrate of Dinajpur was 
better otf than any of* his other 
brothers, that he helped the younger 
brotl^ers in their education and very 
likely helped Jadav during the period 
of struggle in his profession as pleader 
Probably being connected with the 
Magistrate’s office, he was of great help 
in getting business for Jadav in the 
criminal Courts. It is common knowledge 
that if any brother of the family 
amongst the Hindus in Bengal is in a 
more affluent circumstance on account 
of his earnings than others the indigent 
members of the family flock to him for 
the purpose of assistance and support. 
Does that make a joint Hindu family of 
the member who earns money and the 
poorer members who live as his depen¬ 
dants? If that were the law then it 
would prevent a prosperous member of 
the family from being generous to the 
poorer members at the risk of being sub¬ 
jected to a claim to all the properties 
that be acquires by his own endeavour 
by those dependants. Therefore the 
fact of Rash Behary earning a consider- 
lable sum of money and maintaining his 
[brother or nephews when he was in 
affluent circumstance is absolutely ^ irrel¬ 
evant in determining the question 
whether the brothers formed a joint 
Hindu family as it is generally under¬ 
stood and which determines the rights 
of the members of it. But it is unneces¬ 
sary to state in detail all 'the circum¬ 


stances which show that there could not 
have been and there was not a joint Hindu 
family consisting of the brothers. Plain¬ 
tiff’s case is that there was no nucleus 
of ancestral property for the acquisition 
of the property in dispute. Three of 
the brothers never supplied any funds 
nor did they help with their labour for 
its acquisition. It was not thrown into 
the common stock. How then could 
this be joint family property? The 
plaintiff’s case was that the two 
brothers Rash Behary and Jadav jointly 
acquired the properties in question and 
that was the matter which was really 
before the subordinate judge for deci¬ 
sion. The subordinate judge seems to 
have made a wrong assumption at the 
very outset. In the year 1915 the plain¬ 
tiff brought a suit for partition of the 
joint family properties against these very 
persons. That suit was dismissed by 
the subordinate judge and it .was finally 
dismissed on appeal by the High Court 
in the year 1917. The present suit has 
been brought in the year 1921. The 
story which the plaintiff’s mother gives 
in her evidence is quite at variance with 
the statement made in the plaint in 
this case or in the previous case. The 
subordinate judge thinks that the 
plaintiff never asked his mother what 
the true facts as regards the condition 
of the family were, either now or pre¬ 
viously when he brought his suit in 
1915. It does not require much con¬ 
sideration to dismiss this suggestion on 
behalf of the plaintiff as absurd. The 
plaintiff brings two successive suits with 
regard to a share of the property which 
is valued at over Rs. 60,000 and it can 
hardly be believed that he never asked 
his mother about the facts, when she 
was the only person who could possibly 
know the facts as to what his position 
was. Add to this the fact that his elder 
brother was alive when the previous 
suit was brought, and that elder brother 
certainly would know more about the . 
condition of the family having been born 
in the year 1869, long before Rash 
Behary died. That gentleman Rajendra 
never made any claim to the property 
in the hands of defendant 1. That it¬ 
self is a circumstance which might have 
the subordinate judge reason to pause 
before coming to his conclusion that the 
plaintiff had any interest in the pro¬ 
perty as a member of a joint family. 



1927 Gourakga Stikdak Mitka v. Mohekdba Narayan Mitra Calcutta 779 


The nexfc question that arises is, has 
the subordinate judge given sufficient 
reasons for disbelieving Kunja ? The 
statements in his evidence which ^ the 
subordinate judge quotes at consider" 
able length in bis judgment for dis¬ 
believing this man really are of no 
consequence. He was an old man of 
85 when he gave his evidence, and if he 
made some wrong statements which did 
not concern the principal question in 
the case but as regards what money was 
paid to what person for the purpose of 
performing sradh of some members of the 
family and such other unimportant 
matters, that is no reason why he should 
be disbelieved with regard to the 
principal question, as to the ownership 
of the properties in suit. His evidence, 
as was rightly contended before the 
subordinate judge, was against nis own 
interest. It is not stated what the 
value of his separate property is.^ But 
from the general trend of the ‘evidence 
it is quite clear that even if he had to 
bring it into the.hotchpot and got only 
one-fifth of that property and in addition 
one-fifth of the property in suit he would 
be a gainer. The subordinate judge, 
however, says that the sons of Kunja 
are being educated by defendant 1 and 
that is probably the reason why Kunja 
does not claim any interest in the pro¬ 
perty. But receiving charity from a 
person from whom ‘he can as of right 
demand one-fifth of the property of 
which he is in possession cannot be such 
an inducement for giving false evidence 
in order to maintain defendant 1, in 
his unlawful possession of the whole of 
the property. Then what is the explana¬ 
tion that Trailakhya does not claim any¬ 
thing? The subordinate judge says 
because these two persons Kunja and 
Trailakhya did not contribute a cowrie 
for the acquisition of the property they 
cannot’ claim anything. If the isub- 
ordinate judge was right in holding that 
it was a joint family of five brothers it 
was not necessary to prove 'that any of 
the brothers, contributed towards the 
purchase of joint family property. It is 
only when self acquisition is claimed 
that it is necessary for the other mem¬ 
bers of the joint family to prove that 
they had also contributed to the acquisi¬ 
tion of the property. It seems that the 
subordinate judge has mixed up the 
position as alleged in the plaint and the 


position of membeva of a joint Hindu 

family. . t • 

The subordinate judge has dicussed m 

his judgment the evidence of largo 
number of witnesses which in^ his own 
opinion did not prove anything about 
the real state of things. Much of it is 
merely hearsay and matter of opinion not 
based on facts. It would have been 
better if all such evidence were al¬ 
together left out of consideration, e. g. 
the enormous income which Bash Behavy 
is alleged to have made when he was a 
clerk on Rs. 40 a month. 

The case must then be considered as 
to whether the properties were the joint 
acquisition of Bash Behary p-nd Jadav. 
With regard to this matter there is no 
question of any presumption. The eyi" 
dence shows that Rash Behary lived in 
a separate house from Jadav, although 
the houses were side by side. There 
being no joint Hindu family in this case, 
assuming that there was reliable evi¬ 
dence that Rash Behary and Jadav 
combined their earnings for the purpose 
of the acquisition of tbo disputed pro¬ 
perties, the plaintiff must show how 
much Rash Behary contributed for such 
acquisition and his share would bo in 
accordance with the amount of purchase 
money that was found to be Rash 
Behary’s. There is no such evidence on 
the record. It is in evidence that only 
a few properties in suit were acquired in 
the lifetime of Rash Behary. Under 
these circumstances the plaintiff’s evi¬ 
dence does not help U3 in finding what 
share his father could have claimed in 
the properties which are said to have 
been acquired by the two brothers 
jointly. The evidence doei not estab¬ 
lish joint acquisition. If there is any 
presumption, the presumption is in 
favour of the defendant on the evidence 
that all the brothers were living sepa¬ 
rately, had their separate income and 
separata funds. 

The plaintiff having failed to prove by 
any satisfactory evidence the case that 
he made in his plaint this appeal must 
be decreed and the plaintiff's suit dis¬ 
missed with costs in this Court and id 
the lower Court. 

R.K, Appeal decreed. 
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BrCKLAND, J, 

International Continental Caoutchone 
Compagnic —Plaicbitf. 

V. 

iMelita & Co. —Defendants, 

Suit No. 339 of 1927, Decided on 27lih 
July 1927. 

Civil P. C., G. 20, R. 1— Suit by corporation 
—Person signing must prove by affidavit that he 
i$ authorized to do so — Civil P, C., 0. C, B. 15— 
■Calcutta High Court Rules {Chapter 7), R. 
12 . 

It is necessary ill the case of a.pleading filed 
on behalf of a corporation to establish by an 
aflidavit that the person siyniog it is duly 
authorized to do so : 22 Cal. 268, Diet. ; A, I. R. 

19^7 Cal. 773. Appl. [P 781 C 1. 2] 

B- C. Ghose —for Plaintiff. 

Buckland, J.—When this suit, whick 
is undefended, was before me for hearing, 
I found that there was no affidavit forth* 
■coming as to the fitness of N. G. Dutt 
who has signed and verified the plaint 
on behalf of the company to do so. I 
accordingly asked the registrar to re¬ 
port as to what had been done in this 
respect and reserved judgment lest the 
competency of the suit might thereby be 
affected. 

I am informed that the suit being 
by a corporation and there being 
a statement in the plaint that, 
Mr. Narayan Chandra Dutt is the 
banian and constituted attorney of the 
Calcutta branch of the plaintiff company 
and, as such, a principal officer of the 
plaintiff company. He has power to 
sign the plaint and the warrant on be¬ 
half of the plaintiff company and he 
is able to depose to the facts of this case' 
no affidavit has been required. This I 
understand, is founded upon a judgment 
•of Sale, J., in Sreenath Banerjee v. E. I. 
By. Co. (l) in which the learned judge 
held that if a plaint or a written state¬ 
ment contains a statement to the effect 
that the person purporting to verify is a 
principal officer of the company or corpo¬ 
ration and is able to depose to the facts 
of the case, the verification in the usual 
form would probably be sufficient. This 
judgment lays down no rule as 
suggested and it has been misapplied. 

I shall give my reasons for this presently; 
hut first I propose to consider what the 
■0ml Procedure Code and the rules of the 
[1894J 22 Oal. 268. ^ 


Court require as regards verification of 
phadiDgs. 

Order 6, E. 15 (l), Civil P. 0., povides 
that every pleading shall be verified at 
the foot by the party or by one of the 
parties pleading or by some other person 
proved to the satisfaction of the Court 
to be acquainted with the facts of the 
case. 

Chap. 7,E.12, Eules of this Court, pro¬ 
vides as follows : 

Where any person, other than a party plead¬ 
ing, verifies a pleading under 0. 6, R. 15 of the 
code, his fitness to so verify shall he proved by 
his affidavit at the time the pleading is pre¬ 
sented. 

With the observance of these rules in 
suits not by a corporation I have fully 
dealt in my judgment of the 19th May 
last in Manindra Chandra Nandi v. Velji 
Mulji (2), in which I came to the con¬ 
clusion that no exception could be made 
to the mandatory provision of the rule 
requiring an affidavit of fitness of 'the 
person verifying to be presented with the 
pleadings. To this I would add that 
though, were it permissible, it may ap¬ 
pear at the initial stage a case is one for 
relaxation of the rule, any question con¬ 
sequential thereupon would only arise 
liter when the time for enforcing the 
rule had long passed, which is an addi¬ 
tional reason for saying that no exception 
is permissible. 

In the case of a corporation 0. 29, E. 
1, Civil P. 0., provides : 

In suits by or against a corporation, any 
pleading may ba signed and verified on behalf of 
the corporation by the secretary or by any direo- 
tor or other principal officer of the corporation 
who is able to depose to the facts of the case. 

This does not in my opinion, supersede 
the application of the rules already 
quoted, but is in amplification of them. 
But for such a rule it might be difficult 
to determine who, in the case of a corpo¬ 
ration, is the proper person to sign or 
verify a pleading on its behalf, and this 
rule is intended to meet that difficulty, 
but nothing more. 

We then have to go back to the rules 
first quoted. The secretary, director, 
or other principal officer is not the party 
pleading. The party pleading is the 
company. Hence it follows that as re* 
gards every pleading on behalf of a com¬ 
pany or corporation the fitness to verify 
of the person purporting to verify it must 

b e proved by affidavit. _ 

(2) A.I.E, 1927 Oal. 773. ’ 
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This is entirely in accordance ^vith 
the view taken by Sale, J., in the case 
cited. In that ease there was nothin? 
in the written statement to the effect 
stated above. The learned judge ob¬ 
served : T,. i a 

The deoription in the verification of Richard 

Gardiner, aa agent of the defendant company, is 
itself not verified, nor, if that description alone 
were verified, could it be assumed that, he was a 
principal officer of the defendant company and 
able to depose to the facts of the case. That 
evidence in the case of thess written statements 
must therefore be supplied by affidavit, and on 
that being done, the written statements may be 
presented to the registrar for admission. 

As regards cases where a statement as 
to the fitness of the person verifying is to 
be proved in the plaint no distinction can 
be made betv/een suits to which a corpo* 
ration is a party and others. With this 
point I have already dealt. The judg¬ 
ment of Sale. J., does nob touch the ques¬ 
tion of a plaint. If carefully studied it 
will be found to be based upon waiver by 
the plaintiff where there has «not been 
strict observance of the rules in the veri¬ 
fication of the written statement. This 
is another matter altogether and not one 
on which an erroneous practice should 
have grown up. Waiver can only arise 
in particular instances and each case in 
which it is said to arise must be con¬ 
sidered independently. 

The matter of the signature of the 
plaint depends upou another rule of 
which the wording is slightly different. 

I have stated the limited effect of O. 29, 
E. 1 which makes no distinction between 
signing and verifying a pleading on be¬ 
half of a corporation. The rule requir¬ 
ing pleadings bo be signed is R. li, O. G, 
Civil Procedure Cole, which provides as 
follows : 

Every pleading shall be signed by the party 
and his pleader (if any) i Provided that where 
a party pleading is. by reason of absence or for 
other good cause, unable to sign the pleading it 
may be signed by any person duly authorized by 
him to sign the same or to sue on his behalf. 

To all pleadings on behalf of corpora¬ 
tions the proviso applies, for the same 
reason that as regards the verification 
proof U required of the fitness of the per¬ 
son verifying. Consequently to the' ex¬ 
tent and in the manner that it is neses- 
sary as regards a pleading filed on behalf 
of a person other than a corporation to 
establish that the person signing it is 
duly authorized to do so, it ie necessary 
in the case of a pleading filed on behalf 
ef a corporation to establish that the 


BeWA (PantoD, J.) 

person signing it is duly authorized to do 
so. As to this the practice is well estab¬ 
lished and there is no need further to 
refer to it. 

Subject to the necessary affidavit 
being filed, there will be judgment for 
the amount claimed with costs on scale 
No. 1 and interest on decree at six per 
cent. 

R.K. Suit decreed. 
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Panton and Mallik, JJ. 

Umamoyee Dasya dtadi. another —Appel¬ 
lants. 

v. 

Jataii Bcioa and others —Respondents, 

Appeals Ko3. 102 and 103 of 1926, and 
Revision Case Ko. 346 of 1926, Decided on 
2nd February 1927, from the orders of fcb© 
Offg. Sub-Judge, Rangpur, D/- 16bh 
January 1926. 

(а) Civil P. C.. 0. 21. 2?r. 16 and 22—lYo 
notice served on the asUynor—Fact of assign,' 
ment mentioned in the notice zinder R. 2-2 — 
Omission under R. 16 is fatal. 

Exosutioa of a decree without service of the 
necessary notice as required by R. 16 on the 
assignor of the decree is uot mjraly irregular 
but unlawful : 30 Bom. 58 and A. I. H. lOi^i 
Lah, 143, Foil. [P 782 0 2] 

(б) Limitation Act, Art. V2—ApplicahilUy, 

Where the sale U a nullity, no question of 
limitation arises : .1. I. R. 1024 Cal. 638. Foil. 

[P 782 C 23 

Provash Chander Milter and Jitendra 
Mohan Sen Gupta —for Appellants. 

Mrityunjay Chatterji —for Respon¬ 
dents. 

Panton, J. —This is an appeal from' 
an order of the Subordinate Judge of 
Rangpur, ^ reversing an order of the 
Munsif; first Court, Kurigram. The 
matter relates to execution proceedings. 
A decree for rent was made on the 21st 
February 1922. On the 6th March 1924 
the decree-holdeir sold the decree to 
appellant 1. On the 29bh April 1924 
the appellant sought to execute the 
decree. On the l3th May 1924, he 
prayed for service of notice on the judg¬ 
ment-debtors. This notice was in the 
form prescribed for a notice under O. 21,. 
R. 22, But in the body of it mention is 
made of the fact of the appellant’s pur' 
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chase of the decree. The order sheet in 
the case records that this notice was 
served. On the 5th July 1924, the 
appellant purchased the property at the 
execution sale and was thereafter put 
into possession. On the 13th November 
1024, the judgment-debtor made an 
application purporting to be an appli¬ 
cation under 0. 21, R. 90, and S. 47, 
Civil P. G. to have the sale set aside on 
tho ground of irregularity in publishing 
and conducting it, but without reference 
to an alleged defect in the notice under 
0. 21, R. IG, to which I shall presently 
refer. On the 30bh March 1926, the judg* 
meat-debtor made another application 
purporting to be an application under 
S. 47, complaining that no notice under 
O. 21, R. 16, had been served. Both 
these applications were dismissed by the 
munsif. On appeal to the subordinate 
judge, this order was set aside on the. 
ground that no notice under O. 21, R. 16, 
had been served upon the original decree- 
holder who had assigned tho decree. 

In appeal, it is urged, first, that both 
these applications were barred by limi¬ 
tation; secondly, that the judgment- 
debtors did in effect have the necessary 
notice and showed no cause against the 
execution proceedings and that con¬ 
sequently this application was barred by 
constructive res judicata ; thirdly, that 
the notice to which I have referred, 
although it was in the form prescribed 
for a notice under 0. 21, R. 22, did in 
fact state that the applicant was an 
assignee of the decree and that for all 
practical purposes this was a notice 
under 0. 21, B. 16; fourthly, it is urged 
that so far as 0. 21, R. 90, is concerned 
it applies only to irregularities in pub¬ 
lishing and conducting the sale and not 
to events which happened before. 
Finally, it was argued that the finding 
of the Court below that the price at the 
sale was inadequate is based on no evi¬ 
dence. 

So far as we are concerned with the 
application under O. 21, B. 90, the pres¬ 
ent application was clearly barred by 
limitation and this part of the case needs 
no further consideration. 

The real question for our decision is as 
to the effect which must be given to the 
failure of the present appellant to serve 
proper notice under O. 21, R. 16. Even 
if the notice to which I have referred, 
Damely, the notice purporting to be 
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under 0. 21, R. 22, can be taken to be in 
effect one under O. 21, R. 16, on the 
judgment-debtor, it is plain that there 
was no notice on tho assignor of the 
decree as the rule requires. It was held 
in Kassum Goolam Hoosein Vazir v. 
Dayabhai Ajnarsi (l) that execution of 
a decree without service of the neces¬ 
sary notice on the assignor of the decree 
is not merely irregular but unlawful. 
This decision was followed in Notan Daz 
V. Lachhman Sin.jh (2), where, after a 
review of the authorities, the learned 
judges held that a sale of this descrip¬ 
tion was void. A contrary view was 
taken in Brajlal Marwari v. E. M. 
Atki7ison (3). But in our opinion the 
facts here are such as will not admit of 
the application of the principle of 
Mungul Perskad Dichit v. Grija Kant 
Lahiri (4) and the sale being a nullity 
no question of limitation arises: see 
Joggesioar Mahata v. Jhapal Sanial (5). 
In this view of the case it is not neces¬ 
sary to consider the other points which 
have been raised. 

The appeal fails and is dismissed with 
costs. Hearing fee : one gold mohur. 

This judgment will also govern the 
other appeal which is also dismissed 
with costs. 

The rule is discharged with costs. 
Mailik, J.— I agree. 

R.K. Appeals dismissed. 

(1) [4911] 36 Bom. 58=12 I. 0. 547=13 Bom. 

L. R. 973. 

(2) A. I. R. 1921 Lah. 143=2 Lah, 230. 

(3) [1920] 5 Pat, L. J. 639=57 I. C. 707. 

(4) [1831] 8 Oil. 51=8 I. A. 123=11 0. L. R. 

113=4 Sar. 24S (P. C.). 

(5) A. I. R. 1924 Cal. 638=51 Oal. 224. 
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Panton and Mallik, JJ. 

Dasarathi Ghose —Petitioner. 

V. 

Kartick Ch. Ghose —Opposite Party. 

Civ. Rev. No. 369 of 1926, Decided 
on 13th July 1926, fram an order of the 
Sub-Judge, Hooghly, D/- 16th January 
1926. 

Civil P. C., 0. 21, jR. 6 —Small cause Court 
decree passed hy munsif exercising small 
cause Court powers-^Application for execution 
to the munsif with affidavit addressed to small 
cause Court—Execution by Court is incapacity 
of munsif and appeal lies to subordinate 
fudge. 

Aa application for execution was made to the 
munsif who in his capacity as a small cause 
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Court judge had passed that smill oaiisa Court 

decree. [P <83 0 11 

The application for exeouliou was addressed 
tothi muusif, but it was aocoaipauied by an 
affidavit wherein the rauusif was described also 
as a small cause Court judge aud wherein^ a 
prayer was also made for the issue of a certifi¬ 
cate. The officer before whom the applicatiou 
for execution was filed and who exercised two 
fuuotionB. one as a small causa Court judge and 
another as a munsif, rejacted the applicatiou 
for execution on the ground of limitation. 
Against this order an appeal was filed before the 
subordinate judge who allowed the appeal 
setting aside the order passed by the munsif. 

Held : that the provisions about transfer and 
of 0. 21, R. G, were in edact complied with and 
that being so, the order passed by the munsif 
rejecting the application for execution was 
passed by him, uot in-his capacity as a small 
cause Court judge but as a munsif and an appeal 
to the subordinate judge was competent. 

[P 733 02] 

Bijon Kumar Mukerjee and Sudanshu 
Kumar Bose —for Petitioner. 

Ramani Mohun Chatterjee and Moni 
hall Bhattacharjee—tor Opposite Party. 

MaUik,J .—This rule was directed 
against an order passed by the subordi¬ 
nate judge of Hooghly setting aside an 
order passed by a Munsif, Serampore, 
whereby an application for execution of 
a small cause Court decree had been 
rejected. There had been a small cause 
Court decree passed and whan an applica¬ 
tion for its execution was made, it was 
made to the second munsif of Serampore 
•who in his capacity as a small cause 
Court judge had passed that small causa 
Court decree. In the application for 
execution it was stated that as the judg¬ 
ment-debtor had no moveable properties, 
action might be taken against his im¬ 
movable properties. The officer before 
whom this application for execution was 
filed and who exercised two functions, 
one as a small cause Court judge and 
another as a munsif, rejected the appli¬ 
cation for execution on the ground of 
limitation. Against this order an appeal 
was filed before the subordinate judge 
and the subordinate judge, as stated 
above, allowed the appeal setting aside 
the order passed by the munsif. 

The contention on behalf of the peti¬ 
tioner before us has been that the sub¬ 
ordinate judge had no jurisdiction to 
entertain the appeal inasmuch as the 
order appealed against had been passed 
by a small causa Court judge, an order 
passed by a small cause Court judge 
being final in these matters. 


On behalf of the opposite party it was 
said that the order passed by the munsif 
against which the appeal was preferred 
before the subordinate judge was not 
an order passed by a small cause Court 
judge but by a munsif in bis ordinary 
regular capacity. We have looked into 
the records of the case, and from the 
records it apears that the application fort 
execution was addressed to the munsif, 
second Court, Serampore, hut it was 
accompanied by an affidavit wherein the 
munsif was described also as a small 
cause Court judge, and wherein a prayer 
was also made for the issue of a certi¬ 
ficate. On behalf of the petitioner it 
was argued that this was not in accor¬ 
dance with the provisions about transfer 
of an application for execution or in 
accordance with the provisions as laid 
down in O. 21, R, G, Civil P. 0. It is 
true that no specific order about transfer 
or sending the application for execution 
was passed by the munsif before whom 
the application was made, but taking the 
application along with the affidavit we 
are cf opinion that the provisions about 
transfer and of 0. 21, R. G, were in effect 
complied with, and that being so, the 
order passed by the muusif rejecting the 
application for executiou was, in oui’j 
opinion, passed by him, nob in his capa¬ 
city as a small cause Court judge bub 
by him as a munsif. In this view of the 
matter the learned subordinate judge, 
in our opinion, was justified in enter¬ 
taining the appeal and we are unable to 
hDld that when he set aside the order 
passed by the munsif he passed the order 
without any jurisdiction. 

The result, therefore, is that the rule 
is discharged with costs, hearing-fee one 
gold mohur, 

Panton, J.—I agree. 

G.b. Rule discharged. 
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DerVAL AND MrXTEB, JJ. 

Debendra Narain Sarkar and othei's — 
Plaintiffs—Appellants. 

V. 

Satya Charan Muker\i and others — 
Defendants—Respondents. 

Appeal No. 2189 of 1924, Decided on 
9th December 1926, from the appellate 
decree of the Sub-Judge., Burdwan, 
D;- 19th August 1924. 
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Civil P. C., S. 9 —Suit for a right to religious 
o^ice is of a civil nature though no emoluments 
are attached, 

A suit by a person, claiming to be entitled 
to a religious office against a usurper, for 
a declaration o[ bis right to the office is a 
suit of a civil nature and will therefore be 
entertained by a civil Court though no emolu* 
meats are attached to the office at all ; 15 Cal. 

150 and -21 Cal. 30, Foil.-, 19 Mad. 62 ; 28 Mad. 
23 and 2 Bom. 470. not Foil. QP 785 C 2] 

Provash Chunder Mitter and Lalit 
MoJtan Sanijal —foi* Appellants. 

Sarat Chandra Basic, Atul Chandra 
Gupta and Radhika Ranjan Gicha —for 
Respondents. 

Mitter, J. —This appeal arises out of 
a suit commenced by the plaintiffs for a 
declaration of the plaintiffs’ right to 
supervise the Saradiya Haragouri puja 
in village Narainpur, to prepare and 
offer certain offerings on that occasion 
and for an injunction to restrain the 
defendants from interfering with plain¬ 
tiffs' right of management. The defence 
is a denial of plaintiffs’ right of manage¬ 
ment. The Court of first instance decreed 
the suit with costs and declared plain¬ 
tiffs’ right of management over the 
worship of the image Hara Gouri Thaku- 
rani, performed annually at the autumn 
season at village Narainpur, and also 
made certain declarations with regard to 
plaintiffs’ exclusive right to offer offer¬ 
ings. On appeal by the defendants, the 
Subordinate Judge of Burdwan dismissed 
the plaintiffs’ suit, holding that such a 
suit was not maintainable in the civil 
Court. As the suit has beeti thrown out on 
the ground that such a suit cannot be 
entertained in the civil Court, it becomes 
necessary to set out in greater details 
the precise scope of the suit. 

The plaintiffs state in their plaint 
that one Nanda Kumar Sarkar, who had 
9 annas share in Narainpur putni taluk, 
established the autumnal worship (Sara¬ 
diya Puja) of Iswar Haragouri Tbaku- 
rani in the said village of Narainpur 
with the help of the seven annas co- 
sliarer of Narainpur patni taluk. And 
in order to build a mandir (temple) for 
performing the worship of the said image 
he purchased one and half cottas of land 
from one Munjari Dasi on the 9th of 
Aswin, 1257 B. S., and erected a house 
thereon. It was further alleged that the 
said Nanda Kumar Sarkar, in order to 
defray the expenses of the Saradiya puja, 
dedicated several bighas of land, and, 
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with the voluntary contributions of the 
tenants of the village Narainpur, and, 
with the annual stipend of Rs. 3 settled 
by him from the zemindari sheresta, he 
performed annually the autumnal puja 
under his own supervision, meeting the 
balance of bis expenses'from his own 
pocket. Plaintiffs further alleged that 
so long as Nanda Kumar was alive he^ 
and, after his death, his son and the 
father of plaintiff 3, and after his death, 
plaintiff 1, and, in the absence of 
plaintiff 1, his sister’s son Gorachand 
Roy, under plaintiff I’s order, had per¬ 
formed the autumnal puja. That*in 
1328 B. S., with the evil intention of 
excluding the plaintiffs from the puja, 
the defendants in collusion with one 
another, set up defendant 1 as the 
karta (manager) and excluded the plain¬ 
tiffs from the puja and had prevented 
the plaintiffs from supervising the said 
puja, from preparing the Ulatkhansa 
and had obstructed the plaintiffs in 
offering Purnapatra, Paneba Gabya and 
Pancha Pataka and had prevented th^ 
ladies of the plaintiffs' house from per¬ 
forming the Olata (farewell) ceremony of 
the goddess on the Bijoya day, and that 
at the time of the Sandhi puja, the 
plaintiffs having taken a naibedya for 
offering, the defendants prevented the 
priest from accepting the same, and 
defendant 1 had kicked out the said 
naibedya with his feet. 

The defendants in their defence alleged 
in para. 6 of the written statement that 
the puja has never been performed under 
the supervision and orders of his son, 
after the death of Nanda Kumar Sarkar, 
the father of plaintiff 3. and after his 
death plaintiff 1 and in the absence of 
plaintiff 1 of his sister’s son Gora 
Chand'till 1327 B. S,; nor is there or 
was any reason for fchoir so doing 
and that the allegations in para. 4 of the 
plaint are false. There was no reason of 
the puja being performed under the 
management of the plaintiffs or under 
that of any members of their family ; 
nor has it been so done at any time. 

The reason given by the lower appeP 
late Court for holding that the suit is 
not maintainable has been stated as 
follows : 

In tho case Narayan Vithe Parab v. Erish~ 
naji Sadashiv (1), it has been held that claime 
to pwcadence of worship, such as the claim to 

(1)' To 



1927 Debendra Narain v. Satya Charan (Mifcter, J.) Calcutta 785 


the fact to worship the deity, cannot be enter¬ 
tained in the civil Court. Plaintiffs not only 
olaim right of management, but they also claim 
to vindicate their dignity to have precedence in 
giving certain offerings to the exclusion of others 
who' are also subscribers and with whose 
money the worship is performed. Plaintiffs 
olaim personal rights in public worship, which 
cannot be recognized or declared by civil Courts. 

If the plaintiffs cannot agree with other villa¬ 
gers regarding the management and worship of 
the deities, plaintiffs can stop their subscrip¬ 
tion, but I do not think that plaintiffs’ exclusive 
right to give offerings to the deity to the exclu¬ 
sion of other villagers can bo declared in this 
suit. For the above reasons I am inclined to 
decide all these points against the plaintiffs. 

It has been contended before us that 
the lower appellate Goubb is wrong in 
holding that the civil Courts have no 
jurisdiction to entertain such a suit and 
in relying on the Bombay decision. Our 
attention has been called by the learned 
advocate for the appellant to three 
cases, viz.: Mamat Ram Bayan v. Bipu 
Ram Atai (2), Dino Nath v. Pratap 
Chandra (3), and Gourmoni Dehi v. 
Chairman of Panihati Municipality (4), 
in support of the contention that such 
a suit is maintainable in the civil 
Courts, although no emoluments are 
attached to the office. The appellants 
contend that the suit is really one for 
the establishment by the plaintiffs of 
their possession as sebaits for the time 
being for carrying on the worship of the 
goddess Durga every year and that the 
suit is really for the office of a sebait 
although no emoluments are attached bo 
the said office. We think that this 
argument is well founded and must 
prevail. The allegations in the plaint 
make it clear that the plaintiffs base the 
right as heirs bo the founder of the 
worship and on the fact that their 
ancestor established the worship and the 
services were performed by their ancestor 
ever since the dedication in the year 
1850. They say their .right of manage¬ 
ment has bean interfered with by the 
defendants and claim relief. There can 
be no doubt that the right of manage¬ 
ment has been infringed and consequently 
there must be a remedy. It has been 
held in this Court that a suit by a person 
claiming to be entitled to a religious 
office against a usurper for a declaration 
of the plaintiff’s right to the office is a 
suit of a civil nature and will therefore 

(2) [1887J 15 Cal. 159. 

(3) [1899 27 Cal. 30=4 0. W. N, 79. 

(4) [1910] 12 O.L J. 74=3 1.0, 864=14C.W.N. 

1057. 
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be entertained by a civil Court though 
no emoluments were attached to the 
office at all: see Mamat Ram Bayan v. 
Bapii Bam Alai Bura Bhakat (1), in 
which case the office was that of a musi¬ 
cian ‘who chanted songs in a jatra at a 
certain village. In the case of Dino 
Nath Chuckerbutty v. Pratap Chandra 
Gosioami (2), the office was that of a 
sebait and the suit was by one member 
of a family against another for a decla- 
ration of a hereditary right bo officiate 
as sebait at the worship performed by 
votaries ac the foot of a certain tree. It 
was held that the suit was maintainable 
although no fees were attached to the 
office, bub voluntary offerings were made 
by the votaries. In the case before us 
the office was one attached to a place as 
distinguished from an absolutely personal 
office Following these decisions, we 
hold that plaintiffs have a right to get 
the declaration which they seek for in 
the suit. The learned advocate for the 
respondents contends that the suit is 
really for vindication of a mere dignity 
attached to an office and as such cannot 
be regarded as one for an office and con¬ 
sequently cannot be regarded as a suit 
of a civil nature within the meaning of 
S. 9, Civil P. C. We are unable to accept 
this contention. It is not a question of 
precedence in worship or precedence in 
receiving gifts in public religious cere¬ 
monies. We are nob unmindful of the 
fact that in Madras it has been held 
that a suit does not He for a religious 
office to which no fees are attached. 
According to that Court a religious office 
in which no fees are attached is not an 
office within the meaning of S. 9, Civil 
P. C., Tholappala Charlu v. Venkata 
Gharlu (5), and Suhharaya Mudaliar v. 
Vedantachariar (6). The Bombay deci¬ 
sions may be divided into two classes, 
viz., first those in which religious office 
is attached to a temple, shrine, a eacred 
spot, and, secondly, those in which office 
is entirely personal in its character. In 
the former class of cases, a suit has been 
held to lie: Limba v. Rama (7) and 
Gursangaya v. Tamana (8). In the 
latter class, a suit has been held not to 
lie : Shankara v, Haiima (9). We prefer 
to follow the decisions of our own Court 

^1895] 19 Mad. 62=5 M.L.J. 209. 

6) [1004] 28 Maa. 23=14 M.L.J. 171. 

7) [1988 13 Bom. 548. 

8) [1891 16 Bom. 281. 

9) [1877] 2 Bom. 470. 
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and the Bombay decisions which fall in 
the hrst class and hold that a suit such 
as the present lies. We think the other 
reliefs claimed follow as a necessary 
consequence of the plaintiffs’ right of 
management. In this view we think 
the civil Court has jurisdiction to enter¬ 
tain the suit. The result is that the 
decrees of the lower appellate Court must 
be set aside and the case be remanded 
to it for re-trial of the appeal on the 
merits. The respondents are to pay the 
costs of this appeal. 

Duval, J. —I agree. 

R.K. Case remanded. 
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B. B. Ghose, and Roy, JJ, 

Secretary, Cantonment Committee, 
Barrctckpore —Defendant—Appellant. 

V. 

Satish Chandra Sen —Plaintiff—Res¬ 
pondent. 

Appeal No. 190 of 1925, Decided on 
20th June 1927, from the original decree 
of the Spl. Lind Acquisition Judge, 24 
Perganas, D/- 9bh July 1925. 

Cantonment lands — Mere declaration of lands 
to be within cantonment area does not vest 
their ownership in Oovernment. 

Tha mere {aot that certain lands are declared 
by the Government to be within a Cantonment 
area do33 not vest their ownership in the 
Government unless it is shown that the lands 
were acquired by the government for that 
purpose. [P 787 C 1] 

Dwarka Nath Chakrabutty and Sm- 
rendra Nath Gnha —for Appellant. 

P, C. Mitter, Surendra M. Mullick, 
S. G. Bose, Susil Sen and Santimoy 
Majumdar —for Respondent. 

B. B. Ghose, J. — This appeal seems to 
me to raise a very .simple point. A 
certain quantity of land was acquired 
under the Land Acquisition Aot with a 
house standing on it. The land and the 
house were separately valued. The com¬ 
pensation allowed for the land was 
Rs. 9,510-10. It is needless to refer to 
the previous proceedings before the land 
was valued. The Land Acquisition 
Collector was of opinion that the claim¬ 
ant Satish Chandra San was not entitled 


to any compensation for the land which 
belonged exclusively to Government. 
There was a reference under S. 18, Land 
Acquisition Act, at the instance of that 
claimant to the Court. The learned 
district judge was of opinion that tha 
claimant Satish Sen was the owner of 
the laud and was entitled to the compen¬ 
sation awarded for it. Prom that judg¬ 
ment of the learned judge the Secretary 
of State has preferred this appeal. 

The argument on behalf of the Secre¬ 
tary of State advanced by the Govern¬ 
ment pleader is that the whole of the 
caatonment area was acquired for the 
Government some time or other from tha 
end of the 18th century. It should, 
therefore, be presumed that this particu¬ 
lar land had also been acquired and that 
the Secretary of State should be oonsi- 
sidered to be the owner of the land 
unless the respondent can show that he 
has some other title. The respondent 
has shown that he has been in possession 
by purchase of tha eutire land from the 
year 1900. The declaration was made in 
1916. The respondent was in possession 
without paymsnt of any rent and it may 
also be presumed that his predecessor-in- 
interest was in possession without pay¬ 
ment of any rant to any one. The 
learned judge has held that the respon¬ 
dent Satish San has been able to establish 
his lakheraj right to the land. Tha 
question is whether his decision is right. 

The learned Government pleader relies 
upon the fact that this land is within 
the cantonment area. But it appears 
from the documents which have been 
placed before us that all the land within 
the cantonment area does not necessarily 
belong to Government. For military 
purposes, the authorities may declare 
that certain lands are within a canton¬ 
ment area, so that the owners of lands 
within that area should be bound to 
conform to the rules of the cantonment 
in the exercise of their right of owner¬ 
ship of the lands or houses situate 
within that area. For example, the 
owners would be bound to take such 
steps for the purpose of sanitary arrange¬ 
ments or to use their property in suoh 
a way as might be conducive to the 
health or morals of the soldiers who 
would be quartered in the cantonment. 

The farther argument on behalf of the 
appellant is that tha papers show that 
it wis the intention of the Government 
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to acquire lands on which the canton¬ 
ment was established. It appears that 
considerable quantities of land had 
actually been acquired*. But, as the 
learned judge says, there is nothing to 
prove that this particular land was 
acquired or that this disputed land is 
within the boundary of the area which 
had been acquired. The disputed land 
is said to be situated on the bank of the 
river Hooghly. No document has been 
shown that lands had been acquired 
down to the river bank. The only thing 
that has been put in evidence is the 
revenue survey map which shows the 
cantonment area down to the river 
bank. That, as I have already said, 
does not show that the [ownership of all 
the lands was in the Secretary of State, 
On the other hand, it appears.that under 
the rules of the cantonment an owner 
was bound to obtain the leave of the 
authorities for erecting structures on 
any land belonging to the cantonment. 
If the land in question was ever con¬ 
sidered to be the property of the Govern¬ 
ment, one would have expected that 
there was some paper in the olhces of 
the Government which would show that 
the claimant Satiah Sen or his predeces- 
sor-in-interest had obtained any permis¬ 
sion from the authorities in question for 
oreobing structures on the land. But no 
such paper has been forthcoming. That 
itsdlf, to my mind, shows that apart from 
the fact that the land is within the 
cantonment area, the Government had 
no concern with the ownership of the 
land in question. The presumption is 
that Satish Chandra Sen is the rightful 
owner of the land from the fact of his 
long undisturbed possession without 
payment of any rent. In that view I do 
not think it necessary to discuss any of 
the questions which have been elabor- 
^ ately dealt with by the Court below. I 
do not, of course, mean to say that these 
questions are not deserving of considera¬ 
tion. In my view, the appellant has not 
been able to satisfy us that the judgment 
of the learned judge below is erroneous. 
The appeal, accordingly, fails and is dis¬ 
missed with costs. 

Roy, J. —I agree. 

O.B. Appeal dismissed. 
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0. 0, Ghose and Gregory, JJ. 
Rosonali and others —Appellants. 

V. 

Emperor —Opposite Party, 

Criminal Appeal No. Ill of 1927, De¬ 
cided on 18bb August 1927, from the 
order of the Addl, Sessions Judge, Bakar- 
ganj, D/- 6fih January 1927. 

iii jJ? Criminal P. C., Ss, 276-279—“ Re' 
qutred ” in S. 276, Prov. 2, refers to “ persons 
summoned “ Chose7i ” means “ chosen by lot.” 

The object of Ss. 27G-279 is to secure an 
impartial trial b; rendering impossible any 
jutentional selection of jurors to try a particular 
case. An accused person has a right to claim 
to be tried by a jury chosen with strict regard 
to all the safeguards provided in the code to 
Secure perfect impartiality. The central idea 
is to have a jury chosen by lot from the persons 
summoned to act as jurors. In other words, 
in ordinary cases, five persons are to- be chosen 
by lot for the purpose of acting as a jury out 
of ten nersous summoned to act as jurors. In 
murder trials seven or nine persons, as the case 
may be, are to be chosen by lot for the purpose 
of acting as a jury out of 14 or 18'persons 
summoned to act as jurors. In case, however, 
of a deficiency of persons summoned, i. e., where 
the persons atteoding iu obedience to the 
summonses, are less than the number sum- 
moned. the number of jurors required maj with 
the leave of the Oourt be chosen from such 
other persons as may be present. Proviso 2 to 
S. 276 has been introduced to meet a case whore 
there is a deficiency of persons summoned, and 
the word ** required *’ iu the proviso must refer 
and is relative to the words immediately pre¬ 
ceding, namely, “ in case of a deficiency of 
persons summoned.” Therefore, if there is a 
deficiency of persons summoned to act as jurors 
it is this deficiency that under tho proviso may 
be made good from such other persons as might 
be present in Court, and the meaning of the 
word “chosen" in the proviso must msan 
” chosen by lot.” In so far as S. 279 (2) permits 
a person not chosen by lot to be empanelled, it 
certainly introduces an exception to the general 
rule, but this is only in the exceptional con¬ 
dition stated and in emergent circumstances; 
A. I. R. 1927 Cal. 242, Appr ; A. I, R. 1927 Cal. 
593, Expl. and Dist. [P 790 G 1, 2, P 791 C ij 

Suresh Chandra Talukdar, Jatindra 
Nath Sanyal, Camell, Eira Lai Gan¬ 
guly, A. K. Fazlul Huq, Debendra Narain 
Bhattacharjee, Haridas Gupta, Girja 
Prosanna Sanyal, Bijali Bhusun Sanyal, 
Dinesh Chandra Roy, Haridas Gupta, 
Chandra Sekhar Sen and Pro/uUa 
Chandra Nag—tor Appellants. 

Khundkai —for the Grown, 

C. C. Ghose, J. —In all these seven 
appeals the point has been taken that 
the trials in the sessions Courts, out of 
which these appeals have arisen, have 
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been bad inasmuch as the provisions of 
S. 276, Criminal P. 0., and of the other 
relative sections were not complied 
with. In other words, it is contended 
in these appeals that the constitution 
of the Courts for the trial of the ac¬ 
cused in these cases has not been in 
accordance with law. 

Before we deal with this point it may 
be desirable to set out briefly the facts 
involved in each of these appeals. In 
appeal 111 of 1927, the accused were 
charged under S. 148, I. P. 0. There 
was also a charge against accused 1 
and 4 under S. 324. I. P. 0. Accused 
2 was further charged with an 
offence under S. 30i, I. P. C. It is 
pointed out in the affidavit of Meserali 
which has been filed before us, that out 
of the number of persons summoned 
under S. 326, Criminal P. 0., only five 
persons attended at the time of the 
commencement of the trial. The five 
persons who attended were asked by 
the learned Additional Sessions Judge 

act as a jury.- It iSt therefore, con¬ 
tended that the jury in this appeal were 
not chosen by lot in manner required 
by S. 276, Criminal P. C., and that, 
therefore, there was no properly con¬ 
stituted Court consisting of judge and 
jury for the trial of the accused. In the 
order sheet it is stated that after the 
charges were read and, explained to the 
accused and after their pleas were taken 
the persons, whose names are mentioned 
in the affidavit of Meserali were chosen 
by lot without any objection and duly 
sworn. On behalf of the Crown, how¬ 
ever, it has not been challenged that as 
a matter of fact only five persons out of 
the number of persons summoned were 
present at the time of the commence¬ 
ment of the trial, who could be em¬ 
panelled to act as a jury. 

In appeal 117 of 1927 the accused 
were charged with having committed 
offences punishable under Ss. 366 and 
368, L P. C. It is stated in the affidavit 
of Ghulam Makdum Mia which has been 
filed before us, that out of ten jurors 
summoned under S. 326, only seven at¬ 
tended at the time of the commence¬ 
ment of the trial and that out of the 
said seven persons two were excused on 
personal grounds by the Sessions Judge 
and that out of the remaining five per¬ 
sons the accused objected to one juror 
when his name was called out and that 
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the said objection was allowed by the 
Sessions Judge. There remained, there¬ 
fore, four persons who could be asked to 
act as jurors and the deficit in this case 
was made good by calling one Babu 
Motilal Banerjee to take his seat on the 
jury as the fifth juror. It is, therefore» 
contended that the jury were not chosen 
by lot in manner required by S. 276, 
Criminal P. 0. In this case we sent 
down the affidavit of Ghulam Makdutn 
to the learned Sessions Judge for a 
report and the facts according to him are 
as follows : 

Ten jurors were summoned to attend Court on 
29th November 1926. Out of theiien summoned 
only seven appeared. From the seven'it was 
necessary to select five by lot to serve on the 
jury. Seven tickets bearing the names of the 
seven jurors were put in the ballot 
bag and were drawn out one by one 
by me personally. As each ticket was drawn 
out of the bag, the name on it was read out to 
the Court, and the defence asked if they objeo' 
ted to the juror. If no objection was raised 
then the juror immediately took his seat in the 
jury box. Two jurors, when the tickets bearing 
their names were drawn out, asked to be excused 
on personal grounds and were excused. The 
defence objected to one juror and the objection 
was allowed. The result was that when the 
last ticket had been drawn out of the-bag, there 
were only four jurors in the jury box. To make 
up the deficiency I sent out notices to several 
persons whose names are on the jury list and 
who reside near the Court, to attend. So far 
as my recollection goes four or flve such urgent 
notices were sent out. Two of the new jurora 
so summoned attended. Their names were 
written on tickets and the tickets put in the 
ballot bag. 1 drew out one tioket and on the 
name being read out asked if the defence ob¬ 
jected to the juror. No objection was raised. 
This juror then took his seat, joining the other 
four in the jury bsx. The one remaining juror 
was discharged and the trial commenced. 

la appeal 185 of 1927 the, accused 
were charged under Ss. 326/34 and 
323/24. It appears that out of 12 jurors 
summoned under S, 326, only eight per¬ 
sons were present at the time of the com¬ 
mencement of the trial. One juryman 
was excused on personal grounds. Out 
of the remaining seven, five jurors were 
chosen by lot as stated in the order 
sheet witbont objection. 

In appeal 266 of 1927 the accused 
were charged under Ss. 326 and 325/34. 
It appears that out of ten jurors sum¬ 
moned under S, 326 only five persona 
attended before the commencement of 
the trial. Two persons from among 
those present in the Court compound 
were added to the five mentioned above. 
Thereafter five persons were chosen by 
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lot as stated in the 
Among the seven, 

In appeal 297 the 
charged under Ss. 467/109, I. P. 0. 
is said that out of the number of jurors 
summoned under S. 326 only four jurors 
were present in Court before the com- 
mencement of the trial and that the 
learned Sessions Judge sent for one 
juror and he thei'eupon asked the 
five to serve on the jury and that 
thereafter the trial commenced. It 
is nob stated in the order sheet that the 
jurors were chosen by lot, nor is it clear 
how there was or could have been a 
lottery. 

In appeal 307, it appears that ten 
persons were summoned under S. 326. 
In the order sheet it is stated by the 
Sessions Judge in an addendum that 

more than five persons were present so that a 
selection was possible, and as far as I know all 
those summoned were present. 

The trial commenced on 14th March 
1927, but later on it stood adjourned to 
7th April 1927.’On I6bh March one of the 
jurors asked to be excused from further 
serving on the jury as he wanted to go 
on pilgrimage. His prayer was granted. 
The Sessions Judge then proceeded to 
summon two jurors from the special 
jurors’ list, but on 7th April only one 
such juror attended and he was sub¬ 
stituted in place of the juror who bad 
gone on pilgrimage and who had been 
excused. The accused in this case were 
charged under Ss. 436 and 436/109 
I. P.O. 

In appsal 366 the accused was 
charged with an offence punishable 
under S. 302, I. P. 0. It was. therefore, 
necessary in a case like this to have, a 
jury of at least seven persons. It is said 
in the affidavit of Afsaruddin, which 
has been filed before us, that out of 14 
jurors summoned under S. 326, Criminal 
P. 0. only'seven appeared in Court before 
commencement of the trial, and that the 
learned Sessions Judge did not take any 
steps to have the jury chosen by lot. 

Under S. 274, Criminal P. 0., it is pro¬ 
vided that in trials by jury before the 
Court of Session, the jury shall consist 
of such uneven number, not being less 
than nine as the local Government, by 
order applicable to any particular class 
of offences in that district, may direct. 
It is further provided that where any 
Accused person is charged with an offence 
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punishable with death the jury shall 
consist of not less than seven persons and, 
if practicable, of seven persons. In Bengal, 
where the accused is nob a European or 
American, it has been laid down by 
Government that the jury should consist 
of five persons. Ss. 319 to 332 deal, among 
other matters, with questions relating to 
lists of jurors and assessors for that 
Court. Under S. 326, Criminal P. 0., the 
Sessions Judge shall ordinarily, seven 
days at least before the day which he 
may from time to time fix for holding 
the Sessions, send a letter to the dis¬ 
trict magistrate requesting him to sum¬ 
mon as many persons named in the said 
revised list or the said special list as 
seem to the-sessions judge to be needed 
for trials by jury and trials with the aid 
of assessors at the said Sessions, the 
number to be summoned nob being less 
than double the number required for 
any such trial, and including, where any 
accused person is a European or an 
American, as many Europeans or Ameri¬ 
cans as may be required for the purpose 
of choosing jurors or assessors for the 
trial. The names of the persons to be 
summoned shall be drawn by lob in open 
Court excluding those who have served 
within six months unless the number 
cannot be made up without them ; and the 
names so drawn shall be specified in the 
said letter. Where the accused requires 
and is entitled to be tried under the provi¬ 
sions of S. 275, there shall be chosen by 
lot, in the manner prescribed by or under 
S. 276, from the whole number of persons 
returned, the jurors who are to consti¬ 
tute the jury until a jury containing the 
proper number of Europeans or Euro¬ 
peans and Americans or of Indians, as 
the case may be, has been obtained. 
Provided that in any case in which the 
proper number of Europeans or Ameri¬ 
cans cannot otherwise be obtained, the 
Court may, in its discretion for the pur¬ 
pose of constituting bhe’jury summon any 
parson excluded from the list on the 
ground of his being exempted under 
S. 320. 

It is, therefore, clear that the mini¬ 
mum number of persons bo be summoned 
ordinarily is ten and that in case where 
the accused is charged with an offence 
punishable with death, the minimum 
number of persons to be summoned is 
14 and that the number may be as many 
as 18. The form of precept to district 
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magistrates to summon jurors and asses¬ 
sors, is set out in Sch. V, Form No. 32. 
We then come fco Ss. 276"279. Under 
S. 276 the jurors shall be chosen by lot 
from the persons summoned to act as 
such, in such manner as the High Court 
may from time to time by rule direct, 
provided that in case of a deficiency of 
persons summoned, the number of jurors 
required may, with the leave of the 
Court, be chosen from such other persons 
as may be present. Under S. 277 pro¬ 
vision is made for objections to jurors 
whose names are called out and S. 278 
sots out the grounds of objection which 
may be urged by the accused or by the 
prosecutor. Then comes'S. 279 which 
runs as follows: 

Every objection taken to a juror shall be 
decided by the Court, and such decision shall be 
recorded and be final. If the objection is 
allowed, the place of such juror shall be supplied 
by any other juroi attending in obedience to a 
and chosen in manner provided by 
S. 2'JCi, or if there is no such other person pre* 
eut, then by any other person present in the 
Court whose name is on the list of jurors, or 
whom the Court considers a proper person to 
serve on the jury, provided that no objection to 
such juror or other person is taken under 8. 278 
and allowed. 

It is apparent that the object of the 
provisions in the code to which we have 
just referred is to secure an impartial 
trial by rendering impossible any 
intentional selection of jurors to try a 
particular case and that an accused per¬ 
son has a right to claim to be tried by 
a jury chosen with strict regard to all 
the safeguards provided in the code to 
secure perfect impartiality. These being 
the guiding principles underlying these 
sections, we have to ascertain the true 
meaning of S. 276. In 'our view there 
can be no doubt that the central idea is 
to have a jury chosen by* lot from the 
persons summoned to act as jurors. In 
other words, in ordinary cases, five per- 
'sons are to be chosen by lot for the pur¬ 
pose of acting as a jury out of ten 
persons summoned to act as jurors. In 
murder trials, as already noticed, seven 
or nine persons, as the case may be, are to 
be chosen by lot for the purpose of acting 
as a jury out of 14 or 18 persons sum¬ 
moned to act as jurors. In case, how¬ 
ever, of a deficiency of‘ persons sum¬ 
moned, i. e., where the persons attending 
in obedience to the summonses are less 
than the numbers summoned, the num¬ 
ber of jurors required may with the 


leave of the Court be chosen from such 
other persons as may be present. It is 
this last clause which is the subject of ' 
controversy in these appeals. \Vhat is 
the true meaning of the words “required" 
and “ chosen ” in the Proviso 2, 
S. 276 ? Does the word “ required ” mean 
“ required to.constitute the quorum for a 
jury,”or does it mean “required to make 
up the minimum number of jurors which 
will render a choice of jurors by lot pos¬ 
sible,” or lastly, does it mean “ required 
to make up the minimum number of 
jurors summoned under S. 326 to attend ?’* 
S. 326 requires a definite minimum of 
jurors to be summoned for a particular 
case and it is important to bear this in 
mind considering the sense of proviso 2, 
S. -276. This proviso ‘has been intro¬ 
duced to meet a case where there is a 
deficiency of persons 'summoned, and it 
seems to us that the word “ required ” in 
the proviso must refer and is relative to 
the words immediately preceding, namely 
“ in case of a deficiency of persons sum¬ 
moned.” To hold otherwise, it would 
not be possible to give effect to the sec¬ 
tion itself which requires the jury to be 
drawn by lot. Under the first and 
second of the three possible constructions 
noticed before, a ^choice by lot of the 
required number of jurors would not 
be possible; indeed, if it so happened 
that only one summoned juror attended, 
no member of the jury could be chosen 
by lot. It is only under the third and 
last suggested construction that the 
proviso to S. 276 can be read so as to 
allow the terms of the section to receivo 
their natural interpretation. In other 
words, in our’view, if there is a defioiency 
of persons summoned to act as jurors, 
it is this deficiency that under the proviso 
may be made good from such other per' 
sons as might be presentin Court, and the 
meaning of the world “ chosen ” in the 
proviso must mean chosen by lot. 

We do not agree with the contention 
that if there is a deficiency of persons 
summoned, .the number of persons re¬ 
quired to complete the panel may be 
supplemented otherwise than by lottery 
from those persons present in Court. It 
seems to us that if the proviso be so read 
and a full jury always so obtained, the 
occasion to utilize the provisions of 
S. 279 (2) under which the Court may 
allow some not-summoned persons present 
in Court to serve on the jury, could 
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hardly arise. With regard to S. 279, we 
consider it contemplates an ordinarily 
normal case of the jurors summoned 
attending, bub by reason of challenges or 
other causes such as, for some of them 
being excused no summoned juror is left 
to take the place of the last challenged 
juror. In such an eventuality some 
other persons present in Court may be 
empanelled. In so far as S. 279 (2) pei- 
mits a person nob chosen by lot to be em¬ 
panelled, it ■ certainly introduces an 
exception to the general rule, but this is 
'only in the exceptional condition stated 
and in emergent circumstances. 

The matter raised on these appeals is 
of very great importance and the view 
we have taken is in accordance with tho 
opinion expressed in the case reported in 
Bhola Nath Razra v. Emperor (1). We 
are aware that a different view has been 
taken in Rahamat Sheikh v. Emj^eror {2), 
bub the learned judges in that case held 
that the facts of that particular case 
warranted them from departing from 
the view taken in Bhola Nath Hazra v. 
Emperor. 

In view of what has been said above 
by us we are constrained to hold that 
there has been no proper trial in each of 
these cases and there is no other alter¬ 
native left open to us, but to order trials 
of the accused in all the seven appeals 
before us in accordance with law and we 
accordingly do so. 

The accused or such of them-as are on 
bail in the appeals other than appeals 
Nos. 185 and 366 of 1927 will be 
allowed to remain on the same bail, pen¬ 
ding further orders of the learned Ses¬ 
sions Judge who will hold the retrials. 

D.D. Retrial ordered. 

(1) A. I. R. 1927 Oal. 242. 

(2) A. I. R. 1927 Cal. 593. 
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Pearson, J. 

Brojo Gopal Naik —Plaintiff. 

V. 

Lakshmoni Dassi and others — De¬ 
fendants. 

Civil application for transfer of a suit^ 
Decided on 29th November 1926, 

Letters Patent (Calcutta), Cl. IS—Balance of 
convenience must be considered. 

The qaestlon of a traoefer of a suit from a 
tub-judge’s Court to High Court “for purposes 


of justice” within the meaning of Cl. 13, Letters 
Patent, is to be determined by reference to the 
circumstances of each case, and the balance 
of convenience, having regard to those circum¬ 
stances, is one of the matters for consideration. 

[P 792 G 2] 

N. N. Sircar, B. K. Ghose, Binod 
Mitter, S. G. Mitter, B. L. Mitter, 
A. P. Basu, S. N. Banerjee and S. M. Bose 
—for Applicants. 

Langford James and S. C. Bose —for 
Opposite Party. 

Pearson, J. —This is an application 
for transfer to this Court of a suit pend¬ 
ing in the Court of the Subordinate 
Judge at Hooghly. The application is 
on the part of defendant 4 in that 
suit, one Rash Bebary^ Mondal, and is 
supported by all the appearing defen¬ 
dants, bub opposed by the plaintiff. 

Ramdhono Khan and Rameswar Khan 
were two brothers possessed of consider¬ 
able joint properties moveable and im¬ 
movable ; the pedigree which is exhi¬ 
bited shows their descendants and their 
relationship. It appears that there was 
certain litigation in this Court concern¬ 
ing the joint estate. In 1014 Ramdhone’s 
widow Lakshimoni filed a suit for parti¬ 
tion in this Court, as a result of which 
certain properties were allotted to her, 
the rest remaining joint. In 1919 a suit 
was instituted against Lakshimoni, also 
in this Court, for a declaration that 
certain transfers by her of Government 
securities were invalid, and for other 
reliefs. That suit never came to a 
hearing. 

In June 1920, a suit (1172 of 1920) 
was filed in this Court by Narobtam 
Mondal (defendant 5 in this suit) against 
Lakshimoni Dassi, Haridasi and other 
members of the family *to set aside a 
certain deed of relinquishment executed 
by Haridasi Dassi. Ultimately that suit 
was settled upon certain terms, which 
were gone into at some length before 
Mr. Justice Page, bo satisfy the Court 
that they were for the benefit of the 
infant parties, after which a decree was 
passed in accordance with them. The 
terms embodied inter alia a relinquish¬ 
ment by Lakshimoni Dassi of her rights 
as a Hindu grandmother in the estate of 
Sbamadas Khan, deceased. The decree 
was passed on the 26bh February 1923, 
and the deed of relinquishment was exe¬ 
cuted by Lakshimoni on the following 
day, the 27th. The present suit is 
brought by an infant member of the 
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family, born on the 21sfc June 1926, to Eg. 5,50,000. And there were Govern" 
set aside those terms of settlement, the ment securities in Calcutta of about 
decree based upon them, and the deed of Es. 5^ lakhs, and another 4 to 5 lakhs 
relinquishment by Lakghimoni. The of outstandings on mortgages in Calcutta 
grounds set out in para. 17 of the plaint and the family business in Calcutta, 
are her infirmity, want of mental capa- Ido not think that the fact that 
city, the absence of independent legal previous litigation had already taken 
advice and undue influence on the part place in this Court is really material to 
of Haridas Mondal. Lakshimoni hag filed the present application, except that if it 
an afliclavit on the present application is necessary to refer to the records they 
to the effect that she knew quite well had better be referred to in this Court 
what she was doing. than be taken up-countrj. Whichever 

It is to be noted that all the negobi- Court heard the care, I take it the par- 
ations from which the settlement re* ties would have to take certified copies 
suited, and the settlement itself, took of such proceedings as they required. As 
place in Calcutta. All the parties con- regards expense, it would be surprising if 
cerned, including Lakshimoni, were re- counsel were not engaged where the 
presented by attorneys of this Court in estate is so large, and it is common 
those negotiations, and they lasted from knowledge that the fees would be much 
early in February onwards. Lakshimoni higher than if the suit were tried here, 
herself was in Calcutta and gave her The expense of getting the witnesses to 
assent to the tevmg in Calcutta and ap* Calcutta is not disproportionately large 
parently the only thing she did at as compared with Hooghly. 

Mankundu, the family residence, was One point made in opposition is that 
the actual signing of the deed of relin- Lakshimoni herself is not in a state to 
quishment. So that whether there may be examined except on commission at 
be witnesses of the locality (the plaintiff Mankundu, but as against that I have 
has not named ons) who can give evi* applicant’s undertaking through his 
Hence in the plaintiff’s favour as regards counsel that she will be brought to Cal- 
Lakshimcni’s capacity about that time, outta ^ for such examination. Another 
the kernel of the case would appear to objection is made that the translation of 
lie in the negotiations and circumstances account books would be expensive if the 
surrounding the settlement, and the part suit is heard here, but the applicant has 
taken by Lakshimoni and her advisers, similarly undertaken to bear the ex* 
It seems undoubted that the attorneys pense of that in regard to relevant 
will have to be called, and be employed entries should it become necessary. And 
nob merely in giving evidence, but to as regards the expense of conducting a 
watch and advise in the case having re* suit here, he has similarly agreed that 
gard to their knowledge. The attorney’s in the event of the plaintiff succoeding 
daybook is a familiar enough production he may. tax his costs against the appli* 
in these Courts, though not outside cant, irrespective of the restrictions of 
Calcutta. There is also the question of Ch. 24, E. 34, of the rules, I think, 
what took place in Court when the further, that if the suit is transferred 
terms of settlement were placed before here, the delay in the hearing may be 
the Court by counsel. considerably minimized, at any rate, if 

As regards the properties belonging the parties are diligent, 
to the estate, the suit is valued at some It has been argued that no transfer 
26^ lakhs. Mohipal Naik’s affidavit says should be made unlesg it is “for purposes 
that the value of the properties in Cal* of justice” within the meaning of Cl. 13, 
cutta is about 4 lakhs and of those Letters Patent, that is, it must at least 
outside Calcutta more than 2J lakhs, be shown that the trial will bo unsatis* 
At the time of the partition suit in 1914, factory, it it is conducted at Hooghly: 
when the properties were valued by the see Rajah Ojooderam y. S. M, Nohin- 
commissioner, the Calcutta properties money Dossee (1). But I take it that the 
were estimated at Eg. 4,59,000, at question is to be determined by refer- 
Chandanagor Es. 66,000, at Hooghly ence to the circumstances of each case, 
Es. 12,000. There were zemindaris in and that the balance of convenience, 
the districts of Hooghly, Murshidabad, having regard to those ciroumgtances, is 
Wuddea and Bhagalpore valued at ~{i) [i886] 1 Ind. Jur. 396.- 
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one of the matters for consideration. 
Upon the whole, I think, that 'this is a 
case where the order ought to be made. 
Costs in the cause. 

a.K. Order accordingly. 
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{Vide A. I. n. 1927 GaL 432, F. B) 
Eankin, C. J., and Majumdar, J. 

Emperor 

V. 

Probhat Chandra Barua —Assesses. 

Civil Reference No. 1 of 1926, Decided 
on 11th May 1927, made by the Commis¬ 
sioner of Income-tax, Assam, D/- 12bh 
March 1926. 

Income-tax Act (l922), S. 2—Agricultural pro- 
dxice^Mcaning illustrated. 

Fees received from land used for storing pur^ 
chases of crops (paiati) do not come within the 
definition of ‘‘agricultural income’* as given in 
8. 2^ nor does puayaha nazir or nazir paid by 
tenants of agricultural holdings at the beginning, 
of the zjmindari year, nor does nazar paid for 
petitions presented by the zamindar dealing with 
questions of succession* But nazar paid for 
recognition of succession or partition or for set¬ 
tlement is au income derived from land, 

[P. 793, ai, 2; r, 794, C* 1] 

B. C. Milter and Sarendra Nath Gicha 
—for the Grown. 

N. Sircar and Jatindara Mohan Chau- 
dhury —for Assessee. 

Majumdar, J.—In the present refer¬ 
ence, the learned vakil who appears for 
the assessee confines himself to three 
items included in the first question, 
namely : item (v), item fvii) and item 
(viii). 

With reference to item (v), namely, 
fees received from land used for storing 
purchases of crops (paiati) ; what is ac¬ 
tually meant by this is given in the peti¬ 
tion of the assessee which he presented 
to the assistant commissioner of income- 
tax at Goalpara. He means the income 
which is derived for the use of land for 
storing purchases of food-crops, etc., by 
merchants. Evidently this does not come 
within the definition of * agricultural in¬ 
come” as given in S. 2, Indian Income- 
tax Act. The income, as derived, is not 
derived from land used for agricultural 
purposes and, as such, such income can¬ 
not be claimed to be exempt from assess¬ 
ment. 

With reference to item (vii), i. e., 
punyaha nazar or nazar paid by tenants 
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of agricultural holdings at the beginning 
of the zamindari year, I am of opinion 
that this also does not come within the 
definition of “agricultural income as 
given in the Act. This nazar is gener¬ 
ally paid by tenants who are actually 
present on the occasion of the punyaha 
to the lanaiord. There is no uniformity 
in the payment of such nazar, nor is 
there any compulsory method for realiz¬ 
ing such nazar. The tenants, if they 
choose, might not pay any nazar what¬ 
soever on that occasion and the landlord 
cannot under any law at present in force 
enforce his supposed right, nor can the 
landlord demand nazar at a certain uni¬ 
form rate. It is purely a voluntary pay¬ 
ment by tenants, who take part in the 
ceremony and who usually are present 
on the occasion. It is not, therefore, an 
income which is derived from land used 
for agricultural purposes. 

The learned vakil draws our attention 
to the fall bench case of Meher Bano 
Khanuin v. Secretary of State (l) and 
particularly to a passage in the judg¬ 
ment delivered by Mr. Justice Greaves 
where the learned judge says, referring 
to the salami paid to a landlord for re¬ 
cognition of the transfer of a non-trans- 
ferable holdiug that 

it is a money which comes to the landlord by 
virtue of the fact that he is the owner of the 
land, 

and that that being so it would be an 
agricultural income and so exempt from 
the operation of the income-tax. 

Now, in the Fall Bench case the refer- 
eaco was in connexion ^ith nazar paid 
by a tenant for recognition of transfer of 
a non-transferable occupancy holding. 
With reference to such a holding the 
position stands thus in law : that when 
such a transfer takes place the landlord 
is nob bound to recognize such a transfer 
and that in case the landlord does not 
i* 0 cogaiz 0 such a transfer the landlord is 
free to take khas possession of the hold¬ 
ing. When he does recognize such a 
transfer, that practically amounts to a 
sort of new settlement with the trans¬ 
feree and the nazar which is actually 
paid on the transfer by the transferee 
really amounts bo the capitalized value 
of a part of the rent. Under such cir¬ 
cumstances such nazar would bo an in¬ 
come derived from land, an^, as such, 
would come within the definibibn of 
llj aTTTR. 1925 Cal. 929=53 Oai. 34 
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“agricultural income.” Though this fact 
was not referred to permanently in the 
judgment, still the effect of such a trans¬ 
fer and of such a recognition amounts in 
law to a sort of new settlement by the 
landlord with the transferee. That being 
so, the case covered by the Full Bench 
decision altogether stands on a different 
basis from the present case and can 
hardly be used in support of the argu¬ 
ment advanced by the learned vakil in 
connexion with punyaha nazar. 

Then with reference to item (viii), i. e.. 
nazar paid for petitions presented to the 
zamindar dealing with questions of suc¬ 
cession, settlement and partition, this 
stands on a worse ground. This has 
absolutely nothing to do whatsoever 
with lands used for agricultural purposes 
unless in a most indirect and remote 
way. The landlord is not entitled to 
exact from a tenant nazar for such peti¬ 
tions, nor is a tenant liable to pay it 
under any provision of law. When the 
question of succession opens up with 
regard to a holding no such petition is 
necessary under the law. If the holding 
be an occupancy holding the landlord is 
bound to recognize the succession, peti¬ 
tion or no petition. It is only in certain 
cases that certain steps have got to be 
taken in connexion with succession of 
tenures and those have been provided 
for in the Bengal Tenancy Act. But 
that has got nothing whatsoever to do 
with the nazar which is referred to in 
item (viii). 

Then, the item (viii) refers to nazar 
for petitions dealing with questions of 
succession, settlement and partition. It 
is not “nazar paid for recognition of suc¬ 
cession or partition or for settlement”. 
Certainly the landlord may be entitled 
to something for recognizing succession 
or partition or for settlement. That 
would be an income derived from land. 
In cases of partition the landlord may 
rightfully demand certain fees. In cases 
of holdings and tenures, if the tenants 
choose to partition the same, they can 
do it with the consent of the landlord, 
and the consent of the landlord may 
have to be purchased, and in those cases 
the fee which the landlord would get 
may come under the definition of “agri¬ 
cultural income” as given in the Act. 
But in this reference we are concerned 
with the nazar for petitions dealing 
with the questions of succession, etc., 
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and not with nazar paid to the landlord 
referred to above, for obtaining the re- 
cognition of the landlord in matters of 
succession or partition or for settlement. 
Such being the case, such nazar for peti¬ 
tions would not come within the defini¬ 
tion of “agricultural income” as given in 
the Act, so this item could also be as¬ 
sessable to income-tax and would not be 
exempt from the operation of the In¬ 
come-tax Act. 

Rankin, C. J. —I agree entirely in the 
judgment which has been delivered. 

With reference to the first question 
put by the commissioner of income-tax 
the answers to all the items are in'the 
negative. The answer is in the negative 
with reference to items (v), (vii) and 
(viii) for the reasons which have been 
given by roy learned brother and with 
which I entirely agree. 

We make no order as to costs. 

The judgments now given (together 
with the judgment given by the Full 
Bench ont he second and third questions, 
if those have not already been sent to 
the commissioner) will be forwarded to 
him under the seal of the Court and the 
signature of the registrar as provided by 
S. 66 of this Act (11 of 1922). 

R.K. Order accordingly. 
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Cuming and Mallik, JJ. 

Jadu Nath Mandal —Plaintiff—Ap" 
pellant. 

V. 

Amulya Krishna Kundu and others — 
Defendants—Respondents. 

_ Appals Nos. 1616-1619 of 1924, De¬ 
cided on 13th May 1927, from the appel¬ 
late decrees of the Sub-Judge, Nadia, D/- 
31st March 1924. 

(a) Civil P. C.. S. n— Heard and finally 
decided—Prior suit dismissed on the ground of 
nonjoinder of parties—Subsequent suit on the 
same cause of action is not barred. 

To constitute a matter res judicata, it is 
necessary that the matter must have been 
heard and finally decided in the former suit. 
But where the former suit is dismissed only on 
the ground of non joinder of parties the matter 
cannot be said to have been heard and finally 
decided and a subsequent suit based on the same 
cause of action is not barred ; 24 Cal. 616 (P.C.l 
Foil. [P. 795, 0. 21 
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(6) Limitation—Partyy against whom no 
relief claimed, brought on record out of time— 
No guestion of limitation arises. 

When a party is brought on the record out of 
time, the question of limitation does not arise 
■when there is no relief claimed against that 
patty j 6 0. L. J. 558. Foil [P 79o. C 2] 

Atul Chandra Gapia and Badkikaran^ 
fan Guha^tor Appellant. 

Badha Binode Pal, Jitendra Mohan 
Banerjee, Bhupendra Krishna Bose, 
Bupendra Kumar Mitter and Haripra^ 
sanna Mukerjee and Biraj Mohan Mo- 
jumday —for Respondents. 

Mallik. J .—This appeal arises out of 
a suit for contribution brought by the 
plaintiff for recovery of Rs. 5i2-8-3 from 
the defendants. The allegations on which 
the suit was brought were that one 
Malati Manjari Dasi had obtained a 
decree for maintenance against defen¬ 
dants 1 and 2 in 1916 with a cliarge on 
properties 1 to 3 in the suit, that the 
plaintiff subsequently purchased pro¬ 
perty 1 at an auction sale held in execu¬ 
tion of a rent decree in 1917 and took 
possession thereof. Bub Malati Manjari 
executed her decree and put up that pro¬ 
perty to auction sale, that the said pro¬ 
perty was purchased at the sale by 
defendant 7 for Rs. 530 and by that 
sale the dues of Malati Manjari were 
satisfied and the charges on the other 
two properties were removed benefiting 
the other defendants who purchased 
them subsequently and making them 
liable to contribute, The defence was a 
denial of liability to pay any contribu¬ 
tion and that the suit was barred by res 
judicata as well as limitation. The 
Court of first instance found all these 
points in favour of the plaintiff and 
decreed the suit. On appeal to the dis¬ 
trict Court, the learned subordinabo 
judge raised three points for determina¬ 
tion. These three points were: (1) Is 
the claim barred by the principle of res 
judicata ? (2) Is it barred by limitation ? 
(3) Were the defendants or any of them 
benefited as alleged by the plaintiff ? 
If so, to what extent they or any of 
them are liable to the plaintiff ? The 
learned subordinate judge found the 
points of res judicata and limitation 
against the plaintiff and on that finding 
he allowed the appeal and set aside the 
decree of the first Court without deter¬ 
mining the third point raised by him. 
The plaintiff has appealed to this Court. 

It was contended before us that the 


lower appellate Court was wrong on 
both the points of res judicata, and 
limitation. As regards res judicata it- 
appears that the plaintiff had instituted 
a previous suit against the defendants 
for recovery from them of the amount 
that has been claimed in the present 
case, and it appears that that suit was 
dismissed on the .ground of defect of 
parties. The learned subordinate judge 
held that this was sufficient for bringing 
in the operation of res judicata and for 
holding that the present suit was barred 
on that ground. I am of opinion that 
this was an erroneous view of the law. 
To constitute a matter res judicata it is 
necessary that the matter must have 
been heard and finally decided in the 
former suit. But the former suit in the 
present case was dismissed only on the 
ground of nonjoinder of parties ; and 
that being so, the matter cannot be said 
to have been heard and finally decided. 
This view would find support from the 
Privy Council decision in the case of 
Slieosagar Singh v. Sitaram Siyigh (1). 
An attempt was made to distinguish 
this Privy Council case from the present 
one. It was said that in the case of 
Sheosagar Singh v. Silaram Singh (1) 
the suit bad been dismissed on a prelim¬ 
inary point only and no issue bad been 
tried and decided, whereas in the pres¬ 
ent case there were other issues also 
which had been decided though in the 
plaintiff's favour. But this in my opin¬ 
ion would make no difference. The 
other issues might have been heard and 
decided, but they cannot be said to have 
been heard and finally decided as the 
finding on them was not necessary for 
the determination of the suit. 

As regards limitation : it appears that 
though the suit was instituted -against 
defendants 1 bo 6 within time, defendant 
7 was not brought on the record until 
after the limitation period had expired. 
The lower appellate Court on this ground 
held that the suit was barred by limita¬ 
tion, I am of opinion that herein also 
the learned subordinate judge fell into- 
an error. The question of limitation 
could not arise : firstly because defen¬ 
dant 7 was not a necessary party 
and it was immatarial whether he was- 
brought on the record or not ; secondly 
because there was no relief claimed 

(1) [1897] 24 Cal. 616=24 I. A. 60=1 C. W.. 

N. 297=7 Bar. 124 (P, C.). 
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against) him. On behalf of tho respon¬ 
dent Dr. Pal tried to show , that defen¬ 
dant 7 was a necessary party in a suit 
for contribution. Ido not see how he 
was. For the purpose of assessing con¬ 
tribution all that was necessary was to 
determine the value of the three pro¬ 
perties and to hold them liable in pro¬ 
portion of their value. That being so 
the presence of defendant 7, who was the 
purchaser of property 1 at the sale in 
execution of the maintenanceMecree, was 
not necessary. Even if it be conceded 
for the sake of argument that defendant 
7 was a necessary party, there is no 
escape from the fact that no relief was 
claimed against him ; and it has been 
held in the case of Mohdfned Ishag v. 
Sheikh Akramul Hiiq (2) that when a 
party is brought on the record out of 
time the question of limitation does not 
arise when there is no relief claimed 
against that party. I am, therefore, of 
^opinion that the view taken by the 
learned subordinate judge on both the 
points of res judicata and limitation is 
erroneous ; and as the lower appellate 
Court has dismissed the suit on these 
points only, without determining the 
other points, tho decree passed by it 
must be set aside. It is accordingly set 
aside and case is sent back to the lower 
appellate Court for determination of tho 
third point raised by it in accordance 
with law. The appellant is entitled to 
bis costs in this Court. The cost of the 
other Courts will abide the result. 

This judgment will govern the other 
three appeals. 

Cuming, J.— I agree. 

R.D. ___ Cases sent back. 

(2) [19073 12 C. W. N. 84=6 C. L. J. 558. 

* 
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B. B. Ghose and G. N. Roy, JJ. 

Siiresh Chandra Saha Chowdhury — 
Plaintiff—Appellant. 

V. 

Gobind Nath Saha Chowdhury and 
others —Defendants—Respondents. 

Appeal No. 52 of 1925, Decided on 18th 
May 1927. 

(a) Civil P. C., 0. 32, R. 7— Compromise by 
■guardian—Order must show that leave was 
obtained and compromise was for minor's benefit. 

The provision making it neoessaiy to obtain 
the leive of the Court bo a oompromise on behalf 
of a minor is of great importance to protect the 
interests of a minor : A.l. R. 1915 P, 0. 33, Foil. 

[P 798 0 2] 


[It is not sufficient that the terms of a oom¬ 
promise are before the Court, There ought to 
be evidence that the attention of the Court was 
directly called to the fact that a minor was a. 
party to the compromise, and it ought to be 
shown by an order on petition, or in some way 
not open to doubt, that the leave of the Court 
was obtained. 39 Mad, 115, Foil, 

In sanctioning a compromise on behalf of an 
infant the order granting the sanction should in 
terms state that the question whether the com¬ 
promise was for the benefit of the infant was 
considered. The Court should also ascertain 
and record that in the opinion of the pleaders, 
if any, representing the infant, the compromise 
was one entered into in the interests of the minor 
and fit and proper to be sanctioned: 29 Mad. 
104, Foll.\ 36 Bom. 53 and 13 C, W. N. 163. Rel. 
on. [P 799 0:2] 

Before accepting a compromise, aSeoling rights 
in immovable property, filed by a guardian 
appointed under a certificate, on behalf of a 
minor, the Court should require the guardian to 
produos the consent of the Court, by which he 
was appointed, to the filing of the compromise ; 
6 N. W. P. 179, Foil. [P 799 0 1] 

(6) Contract Act, S, 196— Agent to collect rent 
cannot ratify the lease unless he Is^authorized to 
ratify the contracts. 

Iq order to ratify the transaction of a lease 
by guardian, it would not be enough to 
show that the rent was received by tha am- 
mukbtear unless it was further shown that that 
am*mukhtear was given the power not only to 
collect rent from tenants but also for ratifying 
contracts which his master could avoid.[P800023 
(c) Compromise—Unenforceable ag<dnst minor 
—Hardship on the other party or impossi- 
bllity to put parties in original position cannot 
make it binding. 

A compromise, unenforceable against a minor, 
cannot be treated as binding upon him on the 
ground that its being set aside would work hard¬ 
ship ou the other party. It is also no ground 
for not setting it aside that it is impossible to 
place the parties in the position in which they 
were when the compromise was cfiected ; 34 
Mad. 314, Foil. [P 800 0 1] 

id) Civil P. C., 0. 32, R. 7 [2) — Setting aside 
compromise—Fact of benefit cannot be consi¬ 
dered. 

Where a minor after attaining majority seeks 
to set aside a compromise under sub-R. (2), 
R. 7, 0. 32, the question whether the minor 
derived any benefit from the compromise or not 
is foreign to the enquiry ; 35 Bom. 322, Foil. 

[P 801 0 2] 

R. M. Chatterjee —for Appellanfe. 
Basak, Prokash Chandra Majumdar 
and N. G. JKa?—for Respondents. 

B. B. Ghose, J . —Tha relevant facta 
may be shortly stated thus: 

There were two brothers Haranath 
Saha and Sambhunath Saba. Haranath 
had two sons, Govinda and Prosanna, and 
Sambhunath had one son, Sarat Chandra. 
The plaintiff is one of tha three sons of 
Sarat Chandra described as Chhota Taraf 
in the proceedings. The descendants of 
Govinda are the principal defendants 1» 



1927 SuEESE Chandra v. Gobind Nath (B. B. Ghose, J.) Calcutta 797 


Sand 3, called the Bara Taraf. The 
sons of Prosanna are pro forma defen¬ 
dants 4,5 and 6 in suit. These pro 
forma defendants have no connexion 
with the matter in controversy in this 
litigation. The plaintiff hag one survi¬ 
ving brother Bhabesh. who is pro forma 
defendant 8 and is described as^ a minor 
in the plaint, represented by his certifi¬ 
cated guardian and mother Ambica 
Sundari Ghoudhurani. There was a 
partition suit between the ancestors of 
the parties in 1907. A decree was made 
bub it is unnecessary to state anything 
in detail about it. The plaintiff and his 
brother were minors when their father 
died and their mother Ambica Sundari 
Ghoudhurani obtained a certificate of 
guardianship under Act 8, 1890 for 

all of them. In the year 1314 Ambica 
Sundari,* Ghoudhurani as guardian and 
next friend of her minor sons, brought a 
suit. 523 of 1914, for recovery of 
certain properties on the allegation that 
those properties were allotted to the 
share of the plaintiffs under the previous 
partition decree but from which they 
had been dispossessed. The suit was con¬ 
tested by the principal defendants in the 
case and the suit dragged on for some 
time. There were other litigations bet¬ 
ween the parties which it is unnecessary 
bo state in detail. It appears that the 
guardian of the infant plaintiffs in the 
suit of 1914 entered into a negotiation 
for the compromise of that suit along 
with other disputes between the plain¬ 
tiffs and the defendants. As for the 
purpose of compromise it was necessary 
to make a transfer by way of lease of the 
property of the infants, the mother of 
the plaintiffg.as certificated^ guardian, 
made an application to the district judge 
under 3.29, Guardians and Wards Act, for 
permission to grant a lease of some of the 
properties which were the subject'matter 
of suit No. 523 of 1914. With that 
object it appears that the plaintiffs’ 
guardian, as well as the defendants in the 
suit, made an application before the 
subordinate judge for an adjournment 
of the case and for certain other orders 
on the ground that they would pray for 
permission to file a petition of compro¬ 
mise. 

Oa the 10th February 1917, the 
subordinate judge recorded the order 
that “the parties do file a petition of 
compromise on or before the fixed date.” 
On the 16th February 1917, there was 


another order from which it appears that 
both the parties filed a joint petition for 
time for filing a petition of compromise- 
It was ordered that “15 days’ time be 
allowed.” The next important order is 
dated the 3rd March 1917, when the 
Court ordered an adjournment for 14 
days to file the petition of compromise, 
and it was further directed that the par* 
ties must understand that “no further 
time will be allowed in future.” On the 
17th March 1917, an order was re¬ 
corded, which is somewhat important in 
connexion with the controversy before 
us. It runs thus : 

Parties again pray for time to file the petition 
of compromise on the ground that the permis¬ 
sion (or compromising the suit on behalf of the 
minor plaiutifis has not yet been granted to the 
certificated guardian by the District Judge of 
Pabna. The case is more than two years old 
and it is desirable that it should bs disposed of 
as early as possible. Time was granted twice 
previously to the parties for the purpose and it 
is difficult to grant time repeatedly. However, 
io the interest of justice, I allow the parties an 
opportunity once again and adjourn the case to 
28th .\pril 1917, for final disposal. 

The District Judge, however, did nob 
grant any permission for compromising 
that suit or for granting any lease of the 
property of the minors during the period, 
On the other hand, he asked for certain 
accounts and information which the 
guardian apparently did nob supply to 
the District Judge. The next thing that 
the guardian did was to file a petition on 
the 28bh April* 1917, stating that the 
suit had been compromised in terms of 
the solenamah filed therewith. It was 
stated in it : 

As this compromise is very beneficial to the 
Interests of the minor plaintlfis in this suit it 
is humbly and respectfully prayed thar Your 
Houour will be pleased to grant permission for 
the filing of the soleuamah on behalf of the 
minor plaintiff. 

Upon this an order was made in the 
order sheet; 

On plaintiff No. S’s petition it is ordered that 
she be permitted to file petition of compromise 
on behalf of the minor plaintiffs 1 and 2. 

It is only neceasary to mention ona 
fact with regard to the compromise in 
order to refer to certain arguments ad¬ 
dressed before us. It is to this effect : 
that the plaintiffs’ title to the land in 
suit was established; but the property 
was granted in perpetual lease in two 
shares—8 annas were given to the 
principal defendant 1, and 8 annas to 
defendants 2, and 3. It was also provided 
that the plaintiffs should execute separate 
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pofctas in favour of tha said defendanfcs 
•withia a certain period and that tha 
defeodants would execute kabuliyate with 
regard to those lands. It should be 
observed that plaintiff 3 was Ambica 
Sundari, the mother and certificated 
guardian of plaintiffs 1 and 2, who, it is 
stated, also inherited a sbai*e of one of 
her sons who had died in the meantime. 
The present suit of tha plaintiffs, shorn 
of all unnecessary statements of facts, is 
for the purpose of setting aside the 
decree that was made upon the compro¬ 
mise on the main ground that it was in 
contravention of 0. 32, R. 7, Civil P. 0., 
and also because the guardian did not 
obtain the permission of the District 
Judge under S. 29, Guardians and 
Wards Act. It is urged that the Court 
did not sanction the proposed compro¬ 
mise of the suit brought on behalf of 
the plaintiff and his brother by their 
next friend. 

Various questions were raised in de¬ 
fence before the Subordinate Judge and 
a large number of issues were framed 
which were decided by him and he dis¬ 
missed the suit of the 'plaintiff. The 
plaintiff is the appellant before us. It 
appears to us that the real question to 
be tried in this case was whether the 
compromise made in suit No. 523 of 1914 
was in contravention of 0. 32, R. 7 
Civil P. G., and was as such voidable at 
the instance of the plaintiff, who was 
then a minor and has since attained 
majority; and secondly, whether on 
attaining majority, the plaintiff has 
ratified the compromise. The learned 
advocates on both sides agreed that 
those were real points for decision in 
the appeal. The learned subordinate 
judge seems to have travelled beyond 
the main question to be tried in such a 
case as this and entered into the ques¬ 
tion whether the original compromise 
was for the benefit of the minor or not. 
Certain matters of fraud also were 
alleged by the plaintiff by various per¬ 
sons concerned, but that question has 
not been argued before us. We have, 
therefore, simply to see whether the 
plaintiff is entitled to succeed in the 
appeal on these two questions. The law 
with regard bo the subject has been laid 
down by the Privy Council in a series 
of cases: see Siihramanian ChetUar v. 
Rajeswara Dorai (1) and the cases there 
~Tl) A. I. R. 1915 P. C. 33=39 Mad. 115 (P. C.). 


referred to. That case was decided with 
reference to S. 462 of the code of 1882. 
It should be mentioned here that there 
has been some alteration in R. 7, 
0. 32 of the present code by the insertion 
of the words “expressly recorded in the 
proceedings” in sub-R. (1) and the words 
“so recorded” in sub-R. (2). By this 
alteration the legislature had adopted 
the principle which was laid down by 
the Judicial Committee that the leave 
required should be expressly given. 

The position, therefore, to my mind is 
this: that the rule by the new code has 
been made more stringent than what was 
laid down in S. 462 of the old code and 
in some cases before the passing of the 
code of 1908. In the case of Suhra- 
maniam Ohettiar v. Rajeswara Dorai (1) 
their I/ordsbips observed, after referring 
to S. 462 of the old Code, as follows : 

Their lordships regard the provision making 
it necessary to obtain the leave of the Court as 
of great importance to protect the interests ol 
a minor. It cJearly applies to the oompromise 
in question in the present appeal. It may be 
well to quote the language used by Lord 
Macnaghten in Manohar Lai v. Jadu Nath 
Singh (2) : “It is not sufficient that the terms 
of a compromise are before the Court, There 
ought to be evidence that the attention of the 
Court was directly called to the fact that a 
minor was a party to the compromise, and it 
ought to be shown by an order on petition, or in 
some way not open to doubt, that the leave of 
the Court was obtained.” Reference may also 
be made to the more recent case of Oanesha Bow 
V. Tulja Bam Bow (3), 

It is contended on behalf of the ap¬ 
pellant that the order that was recorded 
in the present case is nob a sufficient 
compliance with the provisions of the law 
as laid down by the Privy Council and 
it does not show that the interest of the 
minor was considered by the subordinate 
judge by the order that he had made. 
On the other hand, it is contended by 
the respondents that the words 

she be permitfcei to file petition of compro¬ 
mise on behalf of the minor plaintiffs 1 and 2 

satisfy the rule as laid down by their 
Lordships of the Privy Council. It is 
contended that it was brought to the 
notice of the judge that minors were 
concerned. It was also brought to his 
notice that the compromise was bene¬ 
ficial to the minor plaintiffs in the suit 
and he granted permission to file the 

(21 [1906J 28 All, 585=3^XAni23^r‘Oro! 

219=3 A. L, J. 710 (P. 0.). 

(3) [1913] 36 Mad. 295=19 I. 0. 515=40 I. A. 

132 (P. C.). 
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petibioa of compromiso. Fi’om this it is 
quite apparent that the subordinate 
judge had in his mind and had taken 
into consideration the fact whether it 
was for the benefit of the minors. In 
my judgment it does not appear to have 
bean so. It is quite clear that the sub¬ 
ordinate judge knew that in this case 
an application had been made to the 
district judge for permission to compro¬ 
mise the suit by the nest friend, who 
was also the certificated guardian. The 
district judge made no order granting 
such permission and it was on that ac* 
count that the subordinate judge was 
adjourning the case from time to time; 
and from the orders I have already 
quoted it appears that he was ansious to 
finish the case whether there was any 
sanction of the district judge or nob. 

I do nob mean to say that the subordi 
nate judge could nob grant his sanction 
to the compromise of the suit in the 
absence of any sanction by the district 
judge. There is, however, authority 
that before accepting a compromise 
affecting rights in immovable property 
filed by a guardian appointed under a 
certificate on behalf of a minor, the 
Oourb would require the guardian to pro- 
iuce the consent of the Court, by which 
be was appointed, to the filing of the 
the compromise: Sheonundun v. Kahsd 
Kooer (4). In this case the sanction of 
the district judge was applied for and 
it was brought to the notice of the sub¬ 
ordinate judge that no sanction from 
the district judge was obtained. Under 
this circumstance the subordinate judge 
should have carefully considered the 
question whether the proposed compro¬ 
mise was for the benefit of the infants. 
There is no indication anywhere on the 
record that this was done. It is argued 
by Dr. Basak on behalf of the respon¬ 
dents that it was not necessary for the 
judge to say that it was for the benefit 
of the infants as there is no such provi¬ 
sion in the code or any such direction 
expressed in any of the several judgments 
of the Judicial Committee. But it is 
well known that this had been the prac¬ 
tice even under the old coda for the 
Court to record the fact that it took into 
consideration all the circumstances and 
having done so it considered that the com¬ 
promise was for the benefit of the infant. 
1 may refer to the case of Kalabati y. 


Chedilal (5) in which Sir John Edge,-^ 
Chief Justice and Mr. Justice Banorjeo 
made the following observations : 

In order co make an agreement or compromise 
to which S. 462, Civil P. C. applies a law¬ 
ful agreement or compromise it is necessary that 
the ueict friend or guardian snould ask the Court 
to consider the perposed terms of the agreomeut 
or oompromise, and before making the agreement 
or eutoring into the compromise should obtain 
permission from the Court to enter into the agree¬ 
ment or compromise proposed, further, the 
Court should record the fact that such applica¬ 
tion was made to it; that the terms of the pro¬ 
posed agreement or compromise were considered 
by the Court; and that having regard to the in¬ 
terests of the miDor the Court granted leave to 
the m iking of the agreement or compromise. 

I would also refere to the case of 
Govindasami v. Alagirisami Naidu (6) 
where Sir Subramania Ayyav, Offg. Chief 
Justice and Mr. Justice Sankaran Nair 

made the following observation : 

We wish to point out that in sanctioning a 
compromise oa bihalf of an infant the order 
granting the sanction should in terms state that 
the question whether the compromise was for 
the benefit of the infant was considered. The 
Court should aUo ascerbiin and record that: in 
the opinion of the pleaders if any, representing 
the infant, the compromise w.as one entered in¬ 
to in the interests of the minor and fit and pro¬ 
per to be sanctioned, 

In Pirojshah v. Manibhai (7) an 
endoroment was made by the Court on 

the application for compromise, that 
the application has been allowed and filed in 
the suit. 

This was held to be no sanction accord¬ 
ing to the provisions of the code: see 
also Lala Majlis Sakai v. Naraia Bibi 
(B). I shall refer to one other case, 
KrishuJi Prosad v. Bomesh Chunder (9). 

The Judge in that case permitted the 
guardian ad litem 

to file petitioir admitting the plaintifi's claim 
on behalf of the minor 

and again 

on application (the guardian) is permitted to 
file solenamah on behalf of'the minor defendant. 

This was not considered to be a sanc¬ 
tion to compromise as required by the 
code. The orders in that case have a 
strong resemblance with the order under 
consideration here. I may also state that 
it is the practice of this Court when a 
compromise is proposed bo be entered 
into by a guardian of an infant litigant, 
to hear the facts of the case and to deter- 

(5) [1895] 17 All. 53l=(1895) A. W. N. 126. 

(6) [1006] 29 Mad. 104. 

(7) [1912] 36 Bom. 53=:12 I. 0. 543=13 Bom. 

L. R. 963. 

(8) [1903] 7 C. W. N. 90. 

(9) [1909] 13 0. W. N. 163=4 I. 0. 467=8 0. 

L. J. 274. 


(4) 6 N. W. P. 179. 
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mine judicially on the materials placed 
before the Court whether the compro¬ 
mise would be for the benetit of the in¬ 
fant and bo make the order with refer¬ 
ence to the sanction for the compromise 
distinctly stating that it is for the bene¬ 
fit of the infant where the Court is so 
satisfied. If the procedure which the 
learned advocate for the respondents 
contends for is to be adopted, there 
would be no guarantee that the interest 
of the minor was properly considered 
while sanctioning the compromise. The 
spirit of the rule should be observed and 
nob the mere form. In my opinion, 
therefore the provision of O. 32, B. 7, 
sub-E (1) were nob properly complied 
with in this case. The appellants have, 
therefore, succeeded in establishing the 
first point that was raised on their behalf. 

The next question is with regard 
to the ratification by the plaintiff on 
his attaining majority and this question 
of ratification is based upon the fact that 
rent was received by or on behalf of the 
plaintiff after the attainment of his 
majority. The plaintiff attained major¬ 
ity some time in July 1918. Two sets 
of rent receipts have been produced in 
this case. One is series (m) and the 
other is series (n). The (m) series of 
receipts are four in number beginning 
from December 1919, to January 1920. 
The rent was paid by a lessee of the 
defendant with regard to the property in 
question. The receipts were granted on 
behalf of Ambica Sundari Choudhurani 
for self and as certificated guardian and 
mother of the minors—Surehe, that is 
the plaintiff, and Bhabesh, that is, his 
brother pro forma defendant 8. 

There is nothing to show that this 
receipt, although the plaintiff had then 
attained the age of majority, was signed 
by the plaintiff himself, but evidence is 
given on behalf of the defendants that 
these receipts were given under the direct 
order of the plaintiff and this evidence 
is given by two witnesses for the defen¬ 
dant, witness 5 and witness 6. Great 
reliance has been placed on behalf 
of the respondent on the evidence of 
these two witnesses while the appellant 
says that these two persons should nob 
be believed, because although they were 
servants of the plaintiff at the time 
when the plaintiff attained majority, 
shortly after that they left the plain¬ 
tiff s service and took service under the 


defendants and were in their service 
when they gave evidence on behalf of 
the defendants. It was also alleged 
that these persons brought about the 
compromise that is now in question^ 
One of these persons, Pran Gopal Roy» 
had been playing fast and loose, because 
this gentleman has verified the plain¬ 
tiffs’ plaint and has given evidence on 
behalf of the 'defendant. What he says 
is this : that the (m) series of receipts 
were given under the direct orders of 
the plaintiff. This was done because 
there were various old forms in their 
sherista which had not been exhausted 
during the time of the minority of the 
plaintiff and his brother, and these old 
forms were used even afterwards for the 
purpose of granting rent receipts. Their 
evidence is very difficult to accept hav¬ 
ing regard to the conduct of these two 
persons. Kristo Gopal Boy has not only 
changed bis side but he has borrowed 
Ks. 2,000 from one of the defendants and 
Pran Gopal also, as I have stated, has 
transferred his allegiance from the plain¬ 
tiff to the defendants. In order to 
ratify the transaction it would ‘nob be 
enough to show that the rent was re¬ 
ceived by the am-mukhtear, unless it 
was further shown that that am-mukh¬ 
tear was given the power not only to 
collect rent from tenants, but also for 
ratifying contracts which his master 
could avoid. The act of ratification 
must be clear and .distinct-in order to 
bind an infant after he has attained 
majority and it is difficult to say that 
either the (m) series receipts or (n) series 
receipts granted through the post office 
for money sent by postal money order, 
amount to such a ratification. It need 
only be mentioned that, when the plain¬ 
tiff gave his evidence no question was 
put to him as to whether he had actu¬ 
ally ordered receipt of the rent with 
regard to this property in dispute. On 
the other hand, he swears that he had 
always been’trying to avoid the transac¬ 
tion. The subordinate judge has mixed 
up the question of ratification with the 
question whether the compromise was 
in the interest of both parties. This is 
a question which is foreign to the pres¬ 
ent enquiry. In my opinion the plain¬ 
tiff cannot be said to have ratified the 
compromise so as to disentitle him from 
asking for the avoidance of the compro¬ 
mise as provided by O. 32. E. 7, sub-R (2) 
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One thing further should be men¬ 
tioned. In the solenamah there was a 
provision that separate pottah and 
kabuliyafcs should be executed on account 
of the properties which were granted in 
perpetual lease to the two sets of defen¬ 
dants. The defendants’ witness Bahari 
Lai Bose gives evidence that no attempt 
was made on the part of the defendants 
to gob the pottas from the plaintiff or to 
execute kabuliyats in his favour. That 
fturther shows that there was no attempt 
to get any proper ratification of the 
compromise from the plaintiff after he 
had attained majority. Taking all these 
circumstances into consideration it seems 
to mo that the plaintiff is not precluded 
from bringing this suit on the ground of 
ratification. 

One other point has been mentioned by 
the learned advocate for the respondents 
and it is this : lu tlie petition of com¬ 
promise there is nothing stated about 
any other transaction between the 
parties. Bub there is an ekrarnam 
which is referred to in the petition of 
compromise filed in the suit in which 
the -defendants compromised certain 
other suits against the plaintiff and his 
brother and gave up certain other pro¬ 
perties and the contention on behalf of 
the respondent is that in making a decree 
in favour of the plaintiff we should give 
a direction that the compromise with 
regard to those other suits and the mak¬ 
ing over of all those properties should 
be annulled. The difficulty in giving 
effect to the prayer is that we are not 
in seisin of these suits nor have we got 
anything to say with regard bo the pro¬ 
perties mentioned, which were neither 
the S'lbjecb-matber of the previous suit 
of 1914 nor of the present suit. The 
contention that the plaintiff cannot get 
any relief under the circumstances is to 
my mind answered by the observation 
in the case of Sethuram Sahib v. Vasanta 
Bao {iO): 

A coenpromise uneoforceable against a minor 
oannot be treated as binding upon him on the 
ground that its being set aside would work hard* 
ship on the other party. It is also no ground 
for not setting it aside that it is impossible to 
{place the parties in the position in which they 
were -rrhen the compromise was effected. 

It should, however, be observed that 
the plaintiff himself presented an appU- 
catioo in Court on 2l8t June. 1924 in 
which he repudiated any benefit that he 

(10) [1911] 3i Mad. 3U=12 I.O. 49y. ' 
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had obtained under the ekrarnama. 
Bub this is a matter which, as I have 
already stated, is beyond the scope of 
the present appeal. 

lb need only be further observed that 
where a minor after attaining majority, 
seeks to set aside a compromise under! 
sub- R. (2) of R. 7, of O. ^2 the question 
whether the minor derived any benefit 
from the compromise or not is foreign 
to the enquiry : see the case of Bhival 
Jotiba V. Devchand Bechar (11). 

On these grounds this appeal must be- 
allowed. The judgment and decree of 
the Subordinate Judge are set aside and 
the proper order to make under such 
circumstances is that the compromise 
decree in suit Ko. 523 of 1914 is set 
aside so far as the plaintiff is concerned. 
The parties will be relegated to the 
position in which they were before the 
20l;h April, 1917 in the suit No. 523 of 
1914. Thoy will be allowed to make 
such amendments in their pleadings or 
with reference to the parties as has 
become necessary on account of subse¬ 
quent events, and the case will be tried 
on its merits. 

The prayer for khas possession must 
be dismissed. 

Having regard to the fact that the 
plaintiff claimed too much and also to 
the manner in which he fought out the 
suit ho is only allowed half his costs in 
the trial Court. He will get the full 
costs in this appeal. Hearing fee five 
gold mohurs. 

Roy, J.—I agree. 

R-R- Appeal alloived. 

(ILJ [1911] 3.5 Bora. 322=10 I. C. 909—13 
Bom. Ij. R. 280. 
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SUHRAWARDT AND CamMIADE, JJ. 

Goiir Mohan Gossain and another — 
Petitioners. 

v. 

Emperor —Opposite Party. 

Griml. Rev. No. 1157 of 1926, 
Decided on 10th January 1927, from the 
order of the Addl. Chief Presy. Magistrate, 
N. D. Calcutta, D/- 4th October 1926. 

(d) CaJcutla Police Act (4 of 1866) S. -46 and 
47— Warrant under S, 46 defective—Preiump- 
Uon under S. 47 should not be raised. 

Where a search warrant purported to have 
been issued under S. 46 of the Act^was defective ; 
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Held : that no preaiimpbion under S. 47 that 
the house in question was a common gaming¬ 
house should be raised : A. I. R. 1926 CaZ. 966, 
Appl. [P 802 0 1] 

Prohodh Chandra Chatterjee —for Peti¬ 
tioner. 

Judgment.—In this case the accused 
has been convicted under S. 4-1 
Calcutta Police Act, for owning and keep¬ 
ing a common gaming, house, and fined 
Rs. 50 each. This rule has been issued 
on the first four grounds mentioned in 
the petition of which two are of much 
importance. The first is that the search 
warrant purported to have been issued 
under S. 46 of the Act is defective and 
therefore no persumpbion should have 
been raised by the Magistrate under S, 47 
of the Act. The second is that the 
learned Magistrate should not have used 
the admission made by the accused’s 
brother in another case, to the effect that 
the house was a common gaming-house. 
We think that both these objections 
should prevail. 

As to the first objection it is unfortu¬ 
nate that since the ruling in JValvskar 
V. Emperor (1), the form of the warrant 
has not been changed. In the one issued 
in the present case the words "there is 
cause to suspect" still exist. According to 
the authority cited the words "has reason 
to believe" should have been substituted 
in their place. The result is that, leaving 
out of consideration the finding of the arti¬ 
cles in the house and the consequent pre¬ 
sumption under S. 47, there is no legal 
evidence that the house was a com¬ 
mon gaming-house. With regard to the 
second ground of objection; there can be 
no question that the admission of the 
accused s brother in another case should 
not have been used against accused. The 
result therefore is that the founda¬ 
tion of the finding of the Magistrate 
is removed and wa have to consider 
whether on the evidence in the case the 
conviction can be sustained. There were 
two witnesses examined in the case. 
The first witness is the Inspector who 
raided the house on the strengh of the 
warrant and arrested 22 people who 
were gambling in the house. The two 
accused managed to escape. The second 
witness is the informant who deposes to 
have visited the accused’s den and played 
there with dice. This evidence is not 
sapient to establish what according to 

■(1) A. I. R. 1926 Cal. 966=53 Cal. 718. 


S. 3, Calcutta Police Act (4 of 1866), 
must be found to constitute a common 
gaming-house. A ‘common gaming 
house’ is defined to mean any house .... 
in which cards etc. are kept for the gain 
or profit,of the persons owning or keeping 
such a house whether by way of charge 
for the use of the instruments of gaming 
or of the house or otherwise. In this 
case there is no evidence that this bouse 
was kept for the purpose of profit or gain 
by the persons owiug or keeping the house 
The evidence therefore falls short of pro¬ 
ving that the house was common gam¬ 
ing bouse and that the accused were the 
owners or keepers of the house. Though 
the matter is a serious one and we have 
strong suspicion that the accused are 
guilty of the offence charged, we do not 
think that this is a case in which we 
should order a retrial and give an oppor¬ 
tunity to the prosecution to adduce fur¬ 
ther evidence. 

The result is that this rule is made 
absolute and the conviction and the 
sentence passed upon the petitioners are 
set aside. The fine if paid will be re¬ 
funded. 

J-V. Conviction set aside. 
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Page akd Graham, JJ. 

Corporation of Calcutta —Appellant. 

V. 

Sheikh Keamuddin —Respondent. 

Appeal No. 101 of 1926, Decided on 
20bh June 1927, from the order of the 
Presy. Small Cause Court Chief Judge., 
Calcutta, D/- 7th December 1925. 

(a) Calcutta Municipal Act, S. 1^2—Appeal to 
High Court under S. 142 25 not a second appeal 

within Civil F.C.,8.100. 

An appeal to the High Court under S. 142 
(3) Calcutta Municipal Act, is not a’flcoond 
appeal within the ambit of S. 100, Oivil P. 0., 
and in such au appeal it is open to the High 
Court to reconsider the findings of fact arrived 

by the Court of small causes. 

Rage, J .—The appeal to the High Court under 
S. 142 is not preferred under the Code of Oivil 
procedure but pursuant to the special jurisdic¬ 
tion conferred upon the Court of small causes 
and the High Court under the Calcutta Munici¬ 
pal Act. [p 804 C 2 ] 

(b) Calcutta Municipal Act, Ss. 127 to 140— 
Functions of executive officer under those section 
are administrative. 

In performing the functions prescribed under 
Ss. 127 to 140, the executive ofl&cer is acting ini 
an administrative and not in a judicial capacity. 

[P 803 0 2] 
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(c) Calcutta Municipal Act, S. 14L— Appeal 
to stnall cauS'CS Court — Onus is on assesses to 
prove executive officer's vahtation to be either 
excessive or lorotig. 

lu au appeal under S. 141 from the deoisiou 
of the executive officer to the Small Oause 
Court, the assesaee has to satisfy the Court that 
the valuation at which the executive officer 
has arrived was eitherrexcessive or wrong. 

[P 805 0 1] 

Krishna Lai Banerji—ior Appallant, 

Sarat Chandra Basak and Jotis Chan¬ 
dra Guha —for Eespondent. 

Page, J. —This is an appeal from an 
order of the learned Chief Judge of the 
Court of Small Causes passed under S. 
141, Calcutta Municipal Act, 1923. 
It appears that on the 17th of January 
1923 the executive officer of the cor¬ 
poration, pursuant to the power with 
which be was invested under Ss. 127 to 
138, Municipal Act. assessed the 
property in suit, No. 6, Raj Mohan Street, 
Calcutta, for the consolidated rate of 
Calcutta at an annual value of Rs. 14, 
310. Under S. 130 of the Act the 


P. 0., but pursuant to the special juris¬ 
diction oonfened upon the Court of * 
Small Causes and'the High Court under 
the Calcutta Municipal Act. Further, 
even assuming that S. 100, Civil P. C. 
is applicable, in my opinion, this appeal, 
is not an appeal within the ambit of S 
100, Civil P. 0.. because the order passed! 
by the learned Chief Judge of the Court' 
of Small Causes was not an appeal from 
an order passed by a judicial officer 
The scheme of the Calcutta Municipal 
Act provides that in the first instance 
the executive officer should ascertain, by 
such means as are available to him, the 
annual value of the premises to be 
assessed, and such annual value 

shall be deemed to be the gross annual rent at 
which the land or building might at the time 
of assessment reasonably be expected to let from 
year to year, less, in the case of a building, au 
allowance of ten per cent, for the cost of re¬ 
pairs and for all other exp3nses necessary to 
maiatain the building iu a state to command 
such gross rent. 


assessee lodged an objection to the 
amount of the annual value which had 
been assessed upon his property. Under 
S. 140 the exeoutiva officer investigated 
the assesee’s objection, and passed an 
order reducing the amount of the origi¬ 
nal assessment from Rs. 14,310 to Rs. 10, 
278. The assessee, being dissatisfied 
with the order of the executive officer, 
appealed to the Court of Small Causes 
pursuant to S. 141 of the Act. The 
learned Chief Judge of the Court of 
Small Causes further reduced the assess¬ 
ment, and held that the annual value 
of the house at the time of the assess¬ 
ment was Rs. 5,50y. The Corporation of 
Calcutta have preferred the present 
appeal under S. 142 of the Act from the 
decision of the leained Chief Judge of 
the Court of Small Causes, lb was con¬ 
tended by the learned advocate who 
appeared for the assessee that this Court 
had no jurisdiction to entertain an ob* 
ieotion to the amount of the valuation 
which had been assessed by the learned 
Chief Judge of the Court of Small Causes 
because the determination of the annual 
value of the premises was a finding of 
fact which this Court under S. 100, Civil 
F. 0.. could not override in second appeal. 
In my opinion, bhere is no substance in 
this contention. 

I The appeal to the High Court under 
B. 142 is not preferred under the Civil 


Having estimated the annual value of 
the premises as best he could in the light 
of such information as was available to 
him it became the duty of the executive 
officer bo give the notices provided iu 
the Act in order that any person dissatis¬ 
fied with the valuation might lodge an 
objection against it. An objection duly 
lodged is then to bs investigated by the 
executive officer and after the investi¬ 
gation has been concluded, an order will 
be passed by the executive officer stat¬ 
ing the amount which he holds to be the 
annual value, and this order is recorded 
in the oflioial register. In my opinion 
in performing the functions prescribed 
under Ss. 127 to 140, Calcutta Muni¬ 
cipal Act, the executive officer is 
acting in an administrative and nob in 
a judicial capacity. That this is so, I 
think, is clear from a consideration of 
the relevant sections of the Act, but if 
the analogous functions of the collector 
under the Land Acquisition Act (Act I 
of 1894) are regarded, it will be observed 
that the powers of the collector are wider 
than those which the executive officer 
under the Municipal Act is invested, and 
yet it has been held that in performing 
his functions with respect to the valu¬ 
ation of land acquired under the Land 
Acquisition Act the collector is acting 
in an administrative and not in a judicial 
capacity : Durga Das Bakhit v. Queen* 
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Empress (l) and Ezra v. Secy, of 
State (2). The reasoning upon which 
those cases were based is apppiicable in 
the present case, and, in my opinion, both 
upon principle and upon authority, the 
functions of the executive officer under 
Ss. 127 to 140, Calcutta Municipal 
Act, are those of an administrative and 
not of a judicial officer. Both in India 
and in England it is the policy of the 
legislature that in the preliminary stages 
of assessment for local and general taxes 
the assessing officer should endeavour 
amical)ly to settle assessments without 
the investigation being circumscribed by 
the restrictions of the Jaw of evidence. 

It is, to say the least, perfectly intelligible 
that the expert official charged with the duty of 
fixing a value should be possessed of all tbe 
information in tbe hands of tbe department, and 
should at the same time avail himself of all that 
is ofiei'ed at the enquiry, his ultimata duty being 
not to conclude the owner by bis so*called 
award, but to fix the sum which in his best 
judgment is the value and thould be offered. 
It is not implied in this observation that the 
collector would be precluded by anything in • 
the statute from inviting at the enquiry the 
oriticizui of the owner on any information he 
had in his hands, if be thought that in the 
circumstances this would advance knowledge : 

Per Lord Robertson in Ezra v. Secy, of 
State (2). 

His Eordsbip further observed that 
if u judicial ascertainment of value is desired 
by the owner, he can obtain it by requiring the 
matter to be referred by the collector to the 
Court. 

These observations of the Judicial 
Committee are cot only apposite in the 
present case, but, in my opinion, set out 
the general policy of the legislature in 
connexion with assessments for local or 
general taxation. The learned advocate 
for the assessed, however, endeavoured 
to distinguish the cases relating to land 
acquisition upon the ground that under 
the Land Acquisition Act a person dis¬ 
satisfied with the valuation of the 
collector is entitled to call upon the 
collector to refer the question of the 
valuation to the Court, whereas under 
S. 141, Calcutta Municipal Act, it is 
provided that 

auy persou dissatisfied with the order passed 
on his objection may appeal to the Court of 
Small Causes. 

But the language in which the two 
enactments are couched does not connote 
any real difference in the jurisdiction 
which is exercifed. In my opinion, tbe 

(1) [1900] 27 Cal. 820. 

(2) [1905] 32 Cal. 605=9 C. W. N. 454=1 
C. L. J. 227 (P. C.). 


functions exercised by the collector and 
the executive officer respectively are 
substantially, if not identically, the same; 
in each case the officer acts in an 
administrative capacity, and if tbe party 
concerned is dissatisfied with the result 
of the officer’s investigation into the 
assessee’s objection to the valuation, it is 
open to the assesses to have the valu¬ 
ation adjusted in a judicial pro¬ 
ceeding by the Court. From the order 
of the Court of Small Causes an appeal 
lies to the High Court under S. 142 (3), 
Calcutta Municipal Act, but, in my 
opinion, that is not a second appeall 
within the ambit of S, 100, Civil P. 0.,! 
and in such an appeal it is open to the 
High Court to reconsider the findings of 
fact arrived at by the Court of Small 
Causes. In support of the appeal the 
corporation contended that the finding 
of fact arrived at by the learned Chief 
Judge of the Court of Small Causes ought 
nob to be sustained for this reason: that 
under S. 142 of the Act an order passed 
by the executive officer subject to the 
decision of the Court of Small Causes is- 
final and, the onus being upon the 
assessee to rebut the correctness of the 
valuation arrived at by the executive 
officer, that be had failed to make out 
his case. Tbe corporation called no 
evidence before the Court of Small 
Causes. They contended upon the evi¬ 
dence adduced by the assessee that tbo 
order of the executive officer ought to be 
affirmed. The only evidence on behalf 
of the assessee was that of his gumastha. 
who stated that he let out certain rooms 
at a rental of Rs. 510 per month. It 
was upon that evidence that the learned 
Chief Judge of the Court of Small Causes 
based his decision, but, in my opinion, 
the evidence of Abdul Rahman,, the 
assessee’s gumastha, was wholly insuffi¬ 
cient to justify tffie learned Chief Judge 
in disturbing the order of the executive 
officer. Abdul Rahman did not state 
for what period or in what year he 
collected Rs. 610 per month as rent for 
the premises. He did nob state whether 
Rs. 510 represented the rent of the 
whole house or only of part of the house- 
He did not produce his master’s account 
books showing the rental for that house. 
He did not produce any rent receipts tO' 
support his oral testimony. He did nob 
state that Rs. 1,250 a month was not a 
proper and reasonable rent which a 
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landlord might have expecbod to realize 
for No. 6 Raj Mohan Street in January 
1923, nor did he state what, in his 
opinion, was a proper sum to be taken 
as the annual value of the premises at 
the time of the assessment. On the 
contrary, the witness admitted that in 
February 1923. about the time when the 
assessment was made, the premises had 
been let at Rs. I,2u0 a month ; but the 
lease was not produced, and the witness 
added that the lease was cancelled in 
June 1923, and that the lessee absconded 
after having failed bo pay four months 
rent. The best evidence of what reason¬ 
ably might be expected to be obtained 
as rent for premises at any particular 
period is the rent what was actually 
paid or payable, although, of course, that 
evidence is not conclusive of the matter. 
Having regard bo tlm evidence adduced 
before the learned Chief Judge of tbs 
Court of Small Causes, in my opinion, 
the order that the executive ofiicec 
passed after investigation of the assessee's 
oljjeotion ought not to have been dis¬ 
turbed. The executive ofiicer’s assess¬ 
ment of Rs. I0,27rs is equivalent to a 
rent of about Rs. 040 per month. That 
was considerably loss than the Rs. I,2o0 
par month for which the premises wave 
in fact let, at or about the time when 
the assessment was made, tn ray opin- 
•ion, the assessee failed to sustain the 
burden whijh was upon him to satisfy 
the Court that the valuation at wliicli 
the executive oflicor had arrived was 
^either excessive or wrong. 

In my opinion, this appeal ought to bo 
allowed ; the order of the learned Chief 
Judge of the Court of Small Causes is sot 
aside, and the assessment of Rs. 10,27S 
by the executive oOicer restored and 
affirmed. The appellants will be entitled 
to their costs of this appeal, the bearing- 
fee being assessed at two gold mohurs, 

Graham, J.—I agree. There are two 
preliminary matters which require deci¬ 
sion before dealing with the merits 
of this appeal : firstly whether the 
appeal is in proper form, and whether 
it is a first or second appeal; and, 
secondly, there is the question of 
the burden of proof, and whether 
it lay upon the corporation, now 
the appellant, to justify the order of 
assessment, or upon the assessee, tho 
present respondent, to show that the 
assessment was wrong. The decision on 


the first point is necessary in ordor to 
see what our powers are ia dealing with 
the appeal. If tho appe<al is a second 
appeal and comes within the purview of 
S. 100, Civil P. G., then we are, in that 
case, precluded from going into the facts : 
and, as there is evidence, however 
meagre that evidence may he, to support 
the finding of the Court of appeal below, 
that finding must stand, and there is an 
end of the matter. If, on the other 
hand, it is a first appeal'from an original 
order, then we cau go into tho evidence 
and deal with the appeal on its merits. 
In my judgment the appeal has been 
tiled in proper form. Ibis clearly not a; 
second appeal falling with S. LOO, Civil 
P. C., as the appeal to the lower appel*' 
late Court was not against a decree, but 
was against an executive order. 

Then as to the question of onus; it 
seems to me that it was clearly upon the 
assessee who was tho appellant before 
tho Small Cause Court, tn this con* 
nexion a ))rief reference may be made 
to certain sections of tho Calciitta Muni¬ 
cipal Act (Act d of 1923, B. C.). 
Under S. 13 L the assessment of the 
annual value is made by tho executive 
officer of the corporation. Uodor S. 
138 that officer is required to issue 
notice on the assessee when the valua¬ 
tion is made for tho first time, or is 
increased. S. 139 provides for notice of 
objection to tho valuation. Under S. 
liO such objections are required to bo 
invostigated by tlio executive officer, or 
by tlio deputy oxooubivo officer, 
Against an order under S. 110 an appeal 
is provided for in S. Ill bo the Small 
Cause Court, and under S. 142, sub-S.. 
(3) there is a further appeal to this 
Court. It is important bo note tlmt 
under suirS. (l), S. 142, every ordor 
passed by the executive officer under 
S. 131 i-i*. subject to the provisions of 
Ss. 139, 110 and 1 11, final. Similarly, 
undor sub*S. (2) of this section, every 
order passed by the executive officer or 
deputy executive officer under S. 1-10 
is, subject to the provisions of 3. Ill, 
final. It is thus clear that the orders 
passed at the first two stages by the 
officers of the corporation are final sub¬ 
ject bo tho right of appeal which is pro¬ 
vided for in the Act. The appellant 
challenged the assessment or the value 
upon which that assessment was based. 
It was, therefore, incumbent upon him 
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to show that the order complained of 
■was wrong. From a judicial point of 
view the matter is res Integra when it 
comes before the Small Cause Court, 
and it then becomes the duty of the as- 
sessee, the appellant, to adduce necessary 
evidence in order to satisfy the Court 
that the assessment is erroneous. 

The question then arises whether the 
respondent in the present case dis- 
cliarged the onus which was upon him. 
In my opinion, he signally failed to do 
so. My learned brother has dealt with 
the evidence adduced by him, The 
appellant did not himself go into the 
witness-box and give evidence in this 
case. He deputed his gumastha, who 
gave verbal evidence to the effect that 
the annual value was only Rs. 510. No 
document of any kind was produced 
before the Court; no receipt was forth¬ 
coming. In my opinion the evidence, 
such as it is, is wholly insufficient for 
the purpose of discharging the onus 
which was upon the assessee. The 
learned Chief Judge of the Small Cause 
Court has observed in his judgment as 
follows: 

The Corporation argues that because a lease 
was in force in April 1923 that is the correct 
basis of a valuation. But they do not contra* 
diet the appellant’s evidence that the lessee had 
left and was paying no rent. It seems clear that 
tbjs lease was taken during the boom and that 
the value of the house is Rs. 510 a month. 

It seems fco me that the learned Judge 
approached the case from a wrong stand¬ 
point, and that virtually the effect of 
his judgment is to place the onus upon 
the corporation, for ho goes on to say 
that the corporation did not contradict 
the appellant's evidence. The real 
point, it seems fco me, was whether the 
evidence adduced by the appellant was 
sufficient in itself to show that the 
assessment was wrong. 

For these reasons I agree that the 
appeal must be allowed and with the 
order which my learned brother has 
made. 

Appeal allowed. 
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Mitter, J. 

Gangxdayal Mi sir —Plaintiff—Appel¬ 
lant. 

V. 

Srimati Chhakina Bhanu and oilers— 
Defendants—Respondents. 

Appeal No. 2317 of 1924, Decided on 
16th February 1927, from the appellate 
decree of the Addl. Sub-Judge Noakhali, 
D/- 86h August 1924. 

ia) Civil P. C.. O. 7, R. l^All necessary fads 
mentioned—Form may be disregarded. 

A Court is justified ia disregarding the form of 
the plaint if it appears that in substance all 
the facts necessary to raise the point in con¬ 
troversy are mentioned in plaiut. [P 807 0 2} 

(fc) Hindu Xjaw—Widow—Froperly purchased 
by (he widow in execution of rent'decree obtained 
by her against tenants holding under her hus' 
band is an accretion. 

Property purchased by a Hindu widow in exe¬ 
cution of a rent decree, obtained by her against 
tenants who held a subordinate interest under 
the raiyati which she inherited from her hus¬ 
band does not lose the character of its being 
property which she inherited from her husband. 

[P 808 C 1] 

(c) Stamp Act, Art. 55— Release though not 
stamped as such is not ine ffeciive. 

A release is not ineffective thaugh not stamped 
as a deed of relinquishment should bo if the 
facts lead to the iuference that there was a 
relinquishment: A. I. R. 1919 P. C. 75, Bel on. 

[P 808 0 X] 

Atid Chandra Gupta and Nogendra 
Nath Choxodhury—ioT Appellant. 

JRomesh Chandra Sen and Jitendja 
Kumar Sen Gupta —for Respondents. 

Judgment.' —This is an appeal on 
behalf of the plaintiff from a decision 
of the Additional Subordinate Judge of 
Noakhali, dated the 8th August 1924,. 
which modified a decision of the Munsiffi 
2nd Court, Lakhimpur, dated the 7fch 
July 1922. 

The plaintiff’s case is tbat there wa? 
a raiyati holding of which three persons 
were the owners, that is. Ganga Dayal, 
the plaintiff, himself, Baldeo and one- 
Ram Prosad who ia cousin of the plaintiffs 
Principal defendants were sub’tenanfcs 
under all the three persons whom I have- 
named. In execution of a decree for 
rent this sub-tenanoy which is also des' 
cribed as osat-raiyati was sold and was 
purchased by Baldeo and Subhadra> 
widow of Ram Prosad, on the 9th 
January 1919. They took delivery of 
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symbolical possession on the 27tli August 
1919. On the 21sb November 1919 
Subhadrai the widow of Ram Pi'osad, 
executed a deed of relinquishment by 


of relinquishment in favour of the plain’ 
tiff who was described as the next sole 
reversioner of Subhadra’s husband. The 
learned subordinate judge in appeal 
assumes that the plaintiff was the next 


which she gave up her interest in all the 
properties of her husband in favour of 
the plaintiff who was alleged to be Ram 
Prosad's next and sole reversionary heir. 
The deed only made certain provisions 
for maintenance in favour of the widow 
of Ram Prosad. The widow of Ram 
Prosad, Subhadra, is also a party to the 
suit. She is one of the defendants^ 

The Court of first instance gra^^d a 
decree to the plaintiff declaring his title 
to the extent of one-third share in the 
holding but refused to grant the plaintiff 
joint possession by the demolition of the 
huts which were on the land. An appeal 
was carried to.the subordinate judge by 
the plaintiff and in appeal the subor¬ 
dinate judge varied the decree of the 
munsiff by declaring plaintiff’s title to 
two'thirds share in the land in suit. 
The subordinate judge also did not 
grant the prayer for khas possession and 
hkid that the defendants could not be 
turned out of the land at the instance 
of the plaintiff alone. 

A second appeal has been preferred to 
this Court by the plaintiff and this 
appeal concerns only the one'fchird share 
which belonged originally to Ram Prosad 
and in respect of which there has been 
a surrender by his widow by a deed, 
dated 21st November 1919. Both the 
Courts below have dismissed the plain¬ 
tiffs suit with regard to his one-third 
share, holding that the deed was a mere 
deed of release and as such could nob 
pass title in favour of the plaintiff to 
the extent of one-third share which 
belonged to Ram Prosad. In this second 
appeal it has been contended before me 
that both the Courts below have taken 
an erroneous view with regard to the 
legal effect of the so-called deed of release 
dated the 2l8t November 1919 in hold¬ 
ing that it was a mere deed of release. 
The Courts below have overlooked the 
provisions in the deed which suggest 
that it was a deed of relinquishment by 
Subhadra, a Hindu widow, of the entire 
interest in her husband’s estate in favour 
of the next and the sole reversioner. I 
may mention that this deed was referred 
to in para. 2 of the plaint and that the 
defendants bad full notice that in that 
deed it was alleged that it was a deed 


reversioner of Ram Prosad and was 
entitled to the property after the death 
of the widow, Subhadra. It has been 
argued that if the deed which has been 
placed before me was a deed of surrender, 
it was sufficient to pass title in favour 
of the plaintiff’ with respect to one-third 
share which belonged to Ram Prosad, 
and reliance has been placed on three 
decisions of the Judicial Committee of 
the Privy Council in suppoi’t of this 
contention. The first case referred to 
is the case of Rangasami Gounden v. 
Nachiappa Gounden (l). The second case 
referred to is another decision of the 
Judicial Committee in the case of 
Bhagwat Koer v. Dhanukhdhari Prasliad 
Singh (2). The third decision referred 
to is the case of Sureshwar Misser v. 
Maheshrani Mtsrain (3). I have read 
the deed of release in the present case 
and to me it seems that it amounts to a 
complete relinquishment by Subhadra 
of her husband’s estate in favour of 
Gangadayal the present plaintiff. 

It is necessary to notice the arguments 
which have been raised by Mr. Sen on 
behalf of the respondents in support of 
the judgment of the lower appellate 
Court. It is contended that this point 
about the deed of release being deed of 
surrender by a Hindu widow should not 
be allowed to be raised here for the first 
time as it was not raised in either of 
the Courts below. The answer to this 
contention is that although the plaint 
was not artistically drawn inasmuch as 
it did not state the precise case in a 
precise form the facts were alleged in 
the plaint which would lead the Court 
to infer that the case of relinquishment 
was set up in the plaint as reference was 
made to the document in para. 2 of the 
plaint. The plaint might have been 
more artistically drawn, but the Court 
would be justified in disregarding the 
form of the plaint if it appears that in 
substance all the facts necessary to raise 
the point now in controversy were! 

( 1 ) a. ]. R. 1918 P. C7i 96=4‘2 Mad. 622=40 
I. A. 72 (P.C.). 

(2) A. I. R. 1SX9 P. 0. 75=47 Cal. 466=46 
I. A. 259 (P.C.). 

(3) A. I. R. 1921 P. C. 107=48 Cal. 100=47 
I. A. 233 (P.G.). 
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mentioned in plaint. I think by giving 
■notice of this document in the plaint 
itbe defendants had been given notice of 
the contents of tlie deed which showed 
that it was a deed by which the lady 
Subhadi-a relinquished all interests of 
her husband’s property in favour of the 
next reversioner. 

It is also necessary to notice another 
argument of Mr. Sen. The property in 
dispute, it is said, did not belong to 
Subbadras husband. This argument is 
based on the fact that this osat-raiyati 
interest was purchased by Subhadra 
after the death of her husband. But it 
is to be remembered that the purchase 
was in execution of a decree, obtained 
jby Subhadra for rent against tenants 
Iwho held a subordinate interest under 
jbha raiyati which she inherited from 
her husband. It was really a case of 
the reversion falling in; Subhadra’s 
husband was all along entitled to sell 
the property in execution of the decree 
for rent and if the property is now made 
khas in execution of the said decree the 
property does not lose the character of 
its being property which she inherited 
from her husband. These are the two 
substantial contentions which have been 
raised on behalf of the respondents. It 
is also necessary fed notice another minor 
contention, namely that the release is 
ineffective as it was not stamped as i, 
deed of relinquishment should have been. 
Bub it has been pointed out by the 
Judicial Committee in several cases that 
what is bo be looked up is whether the 
facts lead to the inference that there 
was a relinquishment. In the case of 
iShdgxodt V. Dhanulihdhdvi (2) there was 
no deed and the Judicial Committee held 
that the fact that the lady parted with 
possession in respect of the property 
was sufficihut to justify the Court to 
irfer surrender. So I think there is no 
substance in this contention of the 
respondents. 

The result is that the decree of the 
lower appellate Court, so far as it dis¬ 
misses the suit of the plaintiff to the 
extent of one-third share which originally 
belonged to Subhadra, is set aside. The 
consequence is that the plaintiff’s suit 
is decreed in its entirety and he will be 
■entitled to recover possession of the pro¬ 
perty in dispute from the defendants. 
In the circumstances of the present case, 
the plaintiff will not be entitled to 
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costs of this appeal. The order of the 
lower Court with reg ard to costs will be 
affirmed. 

^ Appeal allowed. 
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B. B. Ghose and Page, JJ. 

Sarifuddin Muhammad — Defendant 
—Appellant. 

V. 

Mohiuddin Mohammad and others — 
Plaintiffs—Respondents. 

Reg. A. No. 72 of 1925, Decided on 6th 
June 1927, from the decree of ‘the Sub- 
Judge, Midnapur, D/- 24th January 
1925. 

5f« (a) Mahomedan Law — Succesiion—Rule 
of propinquity does not apply as between, 
classes. 

The rule of propinquity may apply as between 
the members of a class, but it does not apply as 
between clashes. Where therefore a person is a 
residuary of the propositus be does not lose his 
rights as such residuary merely because he also 
possessed relationship with the propositus 
through another person. [P 809 C 2] 

^ ^ (b) Mahomedan Law—Gift — Heba 
ITeba-bil-ewaz—Incidents fully discussed. 

It is of the essence of a gift under Mahomedan 
law (1) that the donor should intend to transfer 
m presenti to the donee the subject-matter of 
the gift; (2) that there should be acceptance of 
the gift by the donee ; or (3) that the donee 
should have obtained delivery of seisin. Accept 
tance and seisin may be actual or constructive 
according to the circumstances of the case, bub 
no transaction, of which the above are not in¬ 
gredients, is or is, to be treated, as a gift under 
Slahomedan law. A gift may be a heba simple 
or a heba-bil-ewaz (gift for an exchange or a 
return gift) or a heba-ba-shurt-ul-ewaz (a gift 
with a stipulation for an exchange or a return 
gift) but in each and every variation of gift the 
transaction is a heba and must contain the 
essential elements that constitute a heba accord¬ 
ing to^ the jMahomedan law. A heba simple 
means^ a transfer of property made immediately 
and without any exchange.” The fundamental 
conception of a heba-bil-ewaz is that it is a 
transaction made of two separate acts of dera¬ 
tion, that is, it is a transaction -made up of 
mutual or reciprocal gifts between two persons, 
each of whom is alternately the donor of one 
gift and the donee of the other. The ewaz or 
iti gift, is of two kinds, one subsequent 

vvu ^ other stipulated for in ic. 

when the exchanging takes place subsequent to 
.the gift, the ewaz is a gift ab initio. So that it 
13 valid where gift is valid and void whei% gift 
IS void, there being no difference between them 
except as to the dropping of the power of revo- 
caMon in the case of the ewaz while it is estab¬ 
lished in that of the gift. And after possession 
has been taken of the ewaz, the power to revoke 
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dtop3 also with respect to the gift. So that nei¬ 
ther party oan reolaim from his fellow what he 
has become possessed of whether the ewaz were 
given by the donee or by a stranger, with or 
without his direction. All the conditions of gift 
are applicable to the ewaz. If a person gives 
sometbiog to another on condition of that other 
giving something to him in exchange for it, the 
mutual seisin of the respective returns is re¬ 
garded ; that is to say, the contract is nothing 
until the two seisins taUe place, and .is made 
null, by the subject of it on either side being 
mixed with other property. C-liviug an ewaz or 
exchange for the gift may be entirely au after¬ 
thought or may have been stipulated for in the 
first transaction, which in that case is termed 
heba*ba*shurt-ul*ewaz or a gift with a condition 
for an ewaz or exchange. In both cases the ewa/. 
is itself a gift, and is valid only when it is some¬ 
thing that can lawfully be made the subject of 
gift. Up to po.ssessiou too, the ewaz may be 
revoked, but after that, neither the original 
gift nor the ewaz or exchange for it is rosum* 
able. CP 811 C 2 ; P 812 C 1. 2] 

To evecy heba the doctrine of musba applies, 
except in so far as it must be taken that the 
creators of the doctrine could net h .ve contem¬ 
plated that it should be applied to the subject- 
matter of any particular gift. To the true heba- 
bil-ewaz the doctrine of seisin and musha apply 
alike to the original gift and the gift in return, 
but neither seisin nor musha apply to the heba- 
bil-ewaz falsely so called In India because such a 
transaction is nob a heba at all, and nothing 
more or less than a sale. The transactiou, 
falsely termed in India heba-bil-cwaz. is not 
governed by the Mabomodau law of heb.i, but is 
amenable to the general law in India relating to 
contracts and the transfer of property: J1 3/. 

I. A. 617 {P. C.J, DUt. ; (Case law discus-^ed.) 

[P 814 C 1] 

S, 0. Bose and Santimoj/ Majumda )— 

for Appellant. 

Satcouripati Boy, S. C- Bysak and 
Bhupendra Kumar Ghose — for Respon¬ 
dents. 

Page, J —This case raises questions of 
general interest to the Mahomedan com¬ 
munity relating to the Mahomedan law 
of gift. 

The suit out of which this appeal 
arises was brought to recover possession 
of certain immovable properties after the 
plaintiff had established his title thereto 
fui partition and other incidental relief. 
The following genoological tree will show 
the relationship of the parties to the 
suit : {See page 810) 

The plaintiff claimed title to the pro¬ 
perty in suit partly as the heir of Yusuf, 
and partly as the heir of Lajman. He 
also claimed to have purchased the in¬ 
terest of his sisters defendants 0 and 10 
in some of the properties. 

Defendant 1 claimed a sh u'e in 

ome of the properties as the widow and 


heir of Yusuf. Defendants 2 and o 
claimed the property under an oral gift 
and a deed of gift from Lajman. 

Defendant 4 was alleged to be another 
donee from Lajman of some of the pro¬ 
perties. 

Defendants i >—8 held usufructuary 
mortgages from defendant 1, and defen¬ 
dants 9 and 10 were joined as pro forma 
defendants. Defendants 2 and 3 alone 
contested the suit. The trial Court passed 
a decree in favour of the plaintiff'. De¬ 
fendants 2 and 3 have appealed. At the 
hearing of the appeal the defendants 
raised two main contentions : (1) that 
while it was conceded that the plaintiff 
was a residuary of Yusuf through a true 
grandfather (h h s), inasmuch as be was 
also related to Yusuf through Lajman as 
a distant kindred of Yusuf, and the latter 
relationship was nearer than the former, 
the plaintiff lost his rights as a resi¬ 
duary, for such rights were merged in 
the nearer relationship through Laj- 
man ; (2) that the properties in suit 
had been transferred to defendants 2 
and 3 by Lajman. in part by a regis¬ 
tered deed of gift, and in part by an oval 
gift. 

In support of the first ground of appeal 
the learned advocate for the appellants 
was unable to cite any decision or autho¬ 
rity, but he referred to a passage in 
Baillie's Digest of Mahomedan Law, (2nd 
Edn. p. 704), where the learned 
author observed that : 

where there are several residuarics of different 
kiuds, one a residuary in himself, another a resi¬ 
duary by another, and the third a residuary with 
another, preference ?s given to propinpuity to the 
deceased. 

In my opinion the rule of propinquity) 
may apply as between the members of a; 
class, but it does not apply as between 
classes, and I am clearly of opinion that 
the plaintiff has not lost his admitted: 
rights as a residuary of Yusuf merely 
because he also possessed a relationship 
to Yusuf through Lajman. The first 
contention of the appellants, therefore,' 
fails. 

The defendants also resisted the plain¬ 
tiff’s claim upon the scond ground, 
namely, that the property in suit had 
been transferred to them by Lajman in 
part by an oral gift, and in part by a 
registered deed of gift. In respect of 
the oral gift it is enough to say that the 
learned trial judge, upon a consideration 
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of the evidence has come to the conclu¬ 
sion that the factum of the gift has not 
been established, and that we are of opi¬ 
nion that the decision at which he 
arrived was correct. The registered deed 
of gift was executed on the 30th October 
1917, and contained the following provi¬ 
sions : 

I, the executant, execute this deed of gift or 
hebanama to the effect following : 

1. The properties mentioned in Scbs. (^a), 
(hha) and [ga) situated in the undermentioned 
mDuzi within parganas Bahirimutha, Nayabad 
and Vaitgarh, under sub-registry Marisda, thana 
Bahiri, iu the district of Midnapur, are in my 
possession and ownership. Some of these proper¬ 
ties 1 obtained from my husband and some are 
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I give you properties mentioned in Scbs. [ka) and 
{kha), including the said Pir Saheb and his 
asthana. From this day all the rights I have 
therein vest in you, and you and your sons and 
your grandsons and heirs in succession shall 
remain in possession and enjoyment of the same.. 
1 hold no further interest or concern in the said 
properties and 1 shall not be able to lay any 
claim in future. You will be fully vested with 
my absolute right. 

4. From this day I leave all the above pio- 
peities to your possession. As regards the rent- 
paying lands you will have the mutation efieoted 
in the office of the landlord, and as regards the 
rent-free lands you will have the mutation 
effected in the collectorate if necessary. You 
will enjoy the properties in all the schedules 
according to your wish and remaining a shebait. 
of Sri.Sri Satyapir Saheb in respect of the pto- 


Hosseoi Duftry. 


Fakir Mahammad. 


Niikku. 
T.al ^lia 

I 


Mali. Altap & others. 


Sadulla Mahammad. 

I 

I I 

Bakku. Kamiruddin* 

1 I 

Facbu. I 


Bulan Momin&others. 


Mahatauddin. 


—r I I I 

Mahiuddin, Tofa, Pitkiri, Lajman 
(PlaintifiJ. (Deft. No. 9). (Deft. No. 10). 


S.irifuddiu, Fazluddin and others. Maifuddio, G 

(Deft. No. 2). (Daft. No. 3). . died m 1832^ 

(wives Aiman and Bibjjan Bibj.) 


Gulam, 


Amiruddin, 
die:l in 1898, 
wife Allatakhi. 


Asiba 


Joyha. 


YusuSuddiu 
died in 1917. 
wife Roja Bibi, 
(Deft. No. 1). 


Masiruddin. 

I 

Dabirudddin=Mayna, wifei 


Aiman. 


Tola. 


Pabnuddin, 
'died in 1903» 
wife Lajman. 
died in 1923. 


Alarakhi Bibi, 
died in 1913. 

Rojabibi=Yusuffuddin., 
(Deft. No. 1). 
died in 1917. 


my self-acquired properties obtained under patta 
and by right of purchase. I have been in undis¬ 
puted possession of all those properties. Their 
approximate value will be Rs. 4,999. 

2. The properties in Sch. (kha) were 
held iu shebaitship by my husband and 
formed the rent-fee pirottar properties of Satya¬ 
pir Saheb since my husband’s death. I have 
been in possession and enjoyment of the same as 
shebait and have been rendering services to the 
Pir Saheb. 

3. No son was born to me. T had an only 
daughter Allarakhi Bibi. She is dead. After 
the death of the said daughter her son Yusuf- 
uddin lived with me. Unfortunately he too died 
a few days ago at an early age of only 21 years, 
I am a woman and it is difficult for me to look 
after the properties. You are the sons of my 
youngest full brother. You respect me well and I 
bear affection towards you. Under this deed of gift 


pertiss of Sch. (kha). You will continue to be 
in possession and enjoyment of the same as such, 
and will perform the specified services, such' as 
lighting of lamps, etc., and you will exercise all 
my rights. 1 shall have no objection thereto. 

5. You will have to maintain me and pay 
Rs. 999 as the annual expapse for my main¬ 
tenance and in case of illness you will have to- 
arrange for my nursing and proper treatment, 
and generally I shall live at your ancestral 
dwelling-house in village Darua, but, I shall, if 
I so choose, be at liberty to live in one roouk 
within the bastu covered by deed of gift. You 
will not be able to stand in my way and no right 
will thereby accrue to me, and as long as I live- 
you shall help me according to my needs. If 
on any account you fail to pay me the said 
amount of the maintenance charge 1 will have 
the said amount realized from you or your heirs 
through Court. 
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6, Be it stated that before this, on the 28th 
Poas 1315 B. Sm I. of my own accord, executed 
two separate deeds of gift in favour of the afore¬ 
said Yusufuddin and Allarakhi Bibi and I kept 
them with me after registration. The said two 
deeds have not been acted upon and no right has 
thereby accrued to Yusuf and Allarakhi nor 
have they taken possession. I did not myself 
speak to Yusufuddin or Allarakhi abcut the said 
deeds of gift, nor did I allow them to know of 
them, nor did they come to know of the same. 
Once, of my own accord, I executed and re¬ 
gistered the deeds, but did not allow anybody to 
know of the deeds of gift. I did not make Yusuf 
and Allarakhi aware of this. The deeds of gift 
were and have been with me. I have been pa^yiog 
rent and have been in possession of the said pro¬ 
perty, You have got nothing to apprehend from 
the said deeds of gift. The said deeds of gift 
have been in a way void, and have become in¬ 
effectual. I kept them concealed after registra¬ 
tion. Hence the said deeds of gift cannot be 
binding. They had not been legally accepted by 
the donees. I also did not speak of the gift 
before to anyone, nor did I mention the names 
Yusuf or Allarakhi. And they have not taken 
possession of any land under the said two deeds 
of gift, nor have I delivered them possession. 
Even after the execution of the deeds of gift I 
have been in possession as before and paying 
rents. To assure you I make over to you the 
said two deeds of gift in a torn condition, bring¬ 
ing them out from under the ground where they 
had been kept buried in a chest. You will keep 
them as they are. 

7, As I am a pardaoashin lady, my daughter’s 
son Yusufuddin, at the time of the last settle¬ 
ment, used to lookafter the proceedings iu the 
settlement office on my behalf iu respect of my 
properties. The said Yusufuddin waseuttvuted 
with all settlement works. Now I have come 
to learn that the a.\id Ynsufuddiu .had a sinister 
motive and got some of my properties recorded 
in his own name. The said record is entirely 
incorrect. Tbs said person never took possession 
of any of my properties. I have all alo-^^g been 
in possession of all the properties. The said 
Yusuf never had nor has any ititerest in the 
8'»id property. Vested with my rights in all the 
above properties by virtue of this deed of gift 3 ’ou 
will have the said incorrect record corrected. 
To this effect,-having gone through the deed of 
gift in the presence of witnesses and under¬ 
standing fully the purport thereof, I execute it 
in sound health of my own accord, in good faith 
and without any request. Finis. Dated the 
14th Kartik 1325 (.\mli year)=30th October 
1917. 

At the heai-ing of the appeal it was 
common ground that the deed of 30th 
October 1917 was duly executed and re¬ 
gistered. The learned advocate for the 
respondent, however, contended, and the 
learned trial judge has found, that if this 
transaction is to be treated as a simple 
heba, it is amenable to the doctrine of 
musha (confusion) because ; (1) Lajman 
possessed only an undivided share in 
the subject-matter of the gift which 
v^as capable of partition ; (2) the gift 


was to two persons jointly without 
specifying the share given to each ; (3)' 
the gift was of lands with crops stand¬ 
ing thereon without a gift of the crops' 
and that as the defendants have not pro¬ 
ved that they obtained delivery of posses¬ 
sion of the pi’operty under the deed, the- 
gift is invalid in law. The respondents 
further contended, and the trial Court 
has held, that if the transaction is a 
heba-bil-ewaz it is essential to the 
validity of such a transaction that the 
stated consideration should have been 
paid, and that the defendants had 
failed to prove the payment of such con¬ 
sideration. On the other hand the ap¬ 
pellants urged that the transaction was 
neither a heba nor a heba-bihewaz but 
that the registered deed embodied the 
terms of an agreement under which Laj¬ 
man undertook to transfer* the pro¬ 
prietary title to the property to 
defendants 2 and 3 in consideration of a 
promise on their part to carry out the 
terms of Cl. (o) of the deed ; that the 
defendants accepted the offer therein 
made by Lajman, and that the transac¬ 
tion was a valid contract of sale to 
which the provisions of the Contract Act 
and the Transfer of Property Act apply. 

As the rights of the parties under the 
deed of the 30th October 1917 are to be 
determined by Mahomedan law, and 
the appellants do not dispute that if 
the transaction is affected by the 
doctrine of musha it cannet stand, it is 
incuixibent upon the Court to ascertain 
the nature of the transactions to which 
the doctrine of musha applies. 

I have made an examination of the 
decisions upon the subject, and of such 
texts and commentaries on the Mahom- 
medan law of heba as are available to 
one unversed in the language in which 
the early texts and commentaries were 
written ; but I liave found consistency 
neither in the texts nor among the com¬ 
mentators, and I must needs endeavour 
to ascertain and to state what I con¬ 
ceive to be tlie law on the subject in my 
own way, although the task is one of 
which I feign would be relieved lost per- 
chace in so doing I "make confusion 
worse confounded.” 

Kow, it is of the essence of a gift 
under Mahomedan law : (l) that the 
donor should intend to transfer in pre- 
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|Senti to the clocee the subject-matter of 
'the gift: (2) that there should be accept* 
aoce of the gift by the donee ; or (3) that 
|the donee should have obtained delivery 
iof seisin. Acceptance and seisin may be 
lactual or constructive according to the 
‘circumstances of the case, but no 
transaction of which the above are not 
ingredients, is, or is to be treated as, a 
gift under Mahomedan law. 

A gift may be a heba simple or a heba* 
bil-ewa;^ (gift for an exchange or a 
return gift), or a heba-ba'shnrt-ul-ewaz 
(a gift with a stipulation for an ex* 
[Change or a return gift), but in each and 
every variation of gift the transaction is 
ia heba and must contain the essential 
jeloments that constituted a heba accord* 
'ing to the Mahomedan law. 

Now, a heba simple 

means a transfer of property made immedi¬ 
ately and without any exchaugeJ 

Hodays (Hamition Grady’s Edition, Book 30.) 
Gift, as it is defined i i law; is the ooafarring 
of a ripht of property without an exchange: 
(Baillie, 2Qd Edition, 515) 

The fundamental conception of a heba-bil 
‘8waz, in Mahomedan law is that it is a 
traneaction made of two separate acts of dona¬ 
tion, that is, it is a transaction made up of 
mutual or reciprocal gifts between two persons, 
e.'boh of whom is alternately the donor of one 
gift and the donee of the other ; 

[Rahivi Bukhsh v, Muhammed Hassan (1) ] 
The ewaz, or exchange in gift, is of two 
kinds : one subsequent to the contract, the 
other stipulated for in it : 

(Baillie. 2nd Edition P. 541). 

When the exchingiog takas place subse^ueat 
to the gift, the ewaz is, without any difference 
of opinion between our masters, a gift ab initio. 
So that it is valid where gift is valid, and void 
where gift is void, there being no difference bet¬ 
ween them except as to the dropping of the 
power of revocation in the case of the ewaz 
while it is established in that of the gift. And 
after possession has been taken of the ewaz, the 
power to revoke drops also with respect to the 
gift. So that neither party ca i reclaim from 
his fellow what he has become possessed of 
whether the ewaz were given by the donee or by 
a stranger, with or without his direction. All 
the conditions of gift are applicable to the 
ewaz. 

Rahitn BuJehsh v. Muhammad Bassan (l). 

If a parson give some-fching to 
another on condition of that 
other giving something to him in ex¬ 
change for it, the mutual seisin of the 
respective returns is regarded; that is 
to say, the contract is nothing until the 
two seisins take place, and is made null 
by the subject of it, on either side, being 

(0 [1888] Ll All. 1=1888 A. VV, N. 266. 
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mixed with other property. The reason 
of this is that a deed of this nature is 
in its original a gift but whenever the 
seisins take place, it becomes in effect a 
sale ; and, as such, return may be made 
on account of a defect or from an option 
of inspection ; and, the right of shaffa is 
also connected with it (Hamilton's 
Hedaya, p. 48y), Giving an ewaz 
or exchange for the gift may be 
entirely an after-thought, or may 
have been stipulated for in the first 
transaction, which in that case is termed 
heba-ba-shurt-ul-ewaz, or a gift with a 
condition for an ewaz or exchange. In 
both cases the ewaz is ^itself a gift, and 
is valid only when it is something that 
can lawfully be made the subject of gift. 
Up to possession, too, the ewaz may be 
revoked, but, after that, neither the 
original gift nor the ewaz or exchange 

for it is resumable.A gift cannot 

be coDtingent or suspended on a condi* 
tioD, but it may be made subject to a 
oondition. The original word “shurt." 
which is t-he same in both cases, is thus 
employed in two distinct senses in the 
Mahomedan law. In, the one it cor* 
responds to the condition ; in the other 
to the modus of the civil law. The dis* 
tinction between them is, that in the 
first case the condition being essentially 
future, as already observed, the act, 
which is made dependent on it, is neces¬ 
sarily suspended until the occurrence of 
the condition, while in the second case 
the act, which is made subject to the 
condition, takes effect immediately, with 
an obligation on the person benefited by 
it to fulfil the condition. 

A condition in this sense may be fasidt 
that is, invalid or illegal, or it may not 
be so. Any condition inconsistent with 
the nature of the transaction to which 
it is annexed is clearly invalid, so, for 
instance, a condition in sale or gift of 
any advantage to the subject of the con¬ 
tract when there is a person entitled to 
assert it. But the effect of the illegal 
condition on the two contracts is differ¬ 
ent. In the case of sale the contract is 
overpowered by' the condition, and in¬ 
validated by it ; while in the case of 
gift, the contract throws off the condi¬ 
tion and remains unaffected by it, the 
condition itself being void (Bailie's 
Introduction. XXXV, XXXVI) ; see also 
MaoNaghten’s Principles of Mahom- 
medan Law, ith Bdn., pp. 217 to 221. 
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To every heba the doctrine of musha 
applies, except in so far as it must be 
taken that the creators of the doctrine 
icould not have contemplated that it 
should, be applied to the subject'matfcer 
of any particular gift : Mumiaz Ahmad 
V. Ztibaida Jan (2) and Ibrahim Goolam 
Ariff V. Sai6oo (3) ; sea also Ameeroo- 
nissa Khatoon v. Abedoonissa Khatoon 
(4). Moreover, 

the doctrine relating to the invalidity of gifts 
of musha is wholly unadapted to a progressive 
state of society and ought to be confined within 
the strictest rules, 

and it has been held that even if a 
gift was invalid as offending against the 
doctrine of musha, 

possession«given and taken under it transferred 
the property - Mumtaz Ahmad v. ^xbaida 
J an (2). 

The docrine of musha is thus defined 
in the Hedaya : 

A gilt of part of a thing which is capable of 
division is not valid unless the said part be 
divided ofl and separated from the property of 
the donor ; but a gift of part of an indivisible 
thing is valid. . . . The arguments of^ our 

doctors upon this point are two fold. First, 
seisin in cases of gift is expressly ordained, and 
consequently a complete seisin is a necessary 
condition ; bat a complete seisin is impracticable 
with respect to an indefinite part of divisible 
things as it is impossible, in such, to make seisin 
of the thing given without its conjunctiou with 
something that is not given ; and that is a 
defective seisin. Secondly, if the gilt of part-of 
a divisible thing, without separation, were law¬ 
ful it must necessarily follow that a thing is in¬ 
cumbent upon the giver which he has not 
engaged for, namely a division which may pos¬ 
sibly .be injurious to him (hence it is that a 
gift is not complete and valid until it be taken 
possession of; siuco if it were valid before seisin, 
a thing would be incumbent upon the donor 
which he has not engaged for, namely, delivery); 
p. 483. Ths gift of milk in the udder, of 
wool upon the back of a goat of grain or trees 
upon the ground, or of fruit upon trees, is in the 
nature of the gift of an undefined part of a thing, 
because in these instances the cause of invali¬ 
dity is the conjunction of the thing given with 
what is not given, which is a bar to the seisin, 
in the same manner as in the case ef undivided 
things : p. 484. 

Again. 

If,one man makes a gift of a house to two men, 
the deed is invalid according to Haneefa. The 
two disciples hold it to be valid, because, as the 
donor gives the whole of the house to each of 
the two donees (inasmuch as there is only one 
oonveyanoa) there is consequently no mixture 
of property p. 465; see also MaoNanhten, 
p. 201. 

(2) C1889J11 All. 460=16 1. A.~206=5 Bar. 

488 (P. 0.). 

(8) [19073 36 Cal. 1= 34 I.A. 167—11 O.W.N. 

978=6 0. li. J. 695 (P. 0.). 

( 4 ) [1875] 2 I.A. 87=16 B. L. R. 67=23 W.R. 

206=8 Bar. 428 (P. O.J. 


Now, the Mabomedan lawyers in- 
India being desirous of evading the diffi¬ 
culties and inconvenience to which 
donors were exposed by reason inter alia 
of the doetrines of seisin and musha, 
with no little subtlety planned a con- 
ti’ivance by means of ^wbich a mabome- 
dan could effect a gift without conform¬ 
ing either to the Mahomedan Jaw of 
heba or the general law relating to the- 
sale and transfer of property. They in¬ 
vented a form of so-called heba whereby 
the gift in its inception is made for a 
consideration present or future which 
may be either, in kind ar a promise to do 
or omit to do something in the future. 

But if the exchange is iu the original tran¬ 
saction, as wheu one thing is given in exchange 
fpr another, there is a sale from the beginning 

sale may be contracted by the word “ give ” as 
well as by the word “ sell" And the transaction 
which is termed heba-bil-ewa^, has thus become 
a device in India for giving effect to the gift of 
musha iu a thing susceptible of partition which 
may be lawfully sold, though it cannot ba made 
the subject of gift : Baillie’s Digest. Intro¬ 
duction XXXVI. 

Mahmood, J., made some partinenfe 
observations upon tliis subject in Rahim 
Bakhsh v. Mahammad Ilasan‘-{1) : 

There is, however, another aspect of this point 
to which 1 should like to refer, because it may 
have led to misapprehension of the Mahomedan • 
law by the learned subordinate judge. The 
term heba-bil-ewaz is o ten misused by 
Indian Mahomedans in respect of transactions 
which either amount to exchange or sale. 

Mr. Baillie has explained the matter 
at p. 122 of bis Digest in the follow¬ 
ing terms : 

“Heba-bil-ewaz” means, literally a gift for au 
exchange ; and it is of two kinds, according as 
the ewaz, or exebange, is or is not stipulated for 
at the time of the gift. In both kinds there are 
two distinct acts : first, tho original gift; and. 
second, the ewaz, or czebang But in the heba- 
bil-ewaz of ludia there is only one act; the 
ewaz, or exchange, being involved in the 
coutiaot of gift as its direct'considcratiou. And 
all are agreed that if a person should say, 1 have 
given this to thee for so much, it would be a 
sale : for the definition of sale is an exchange of' 
property for property, and theexchange may be 
affected by the word “ give *’ as well as by the 
word “ sell." The transaction which goes by the 
name of beba-bil-ewaz in India is, therefore, in 
reality not a proper heba-bil-ewaz of either 
kind, but a sale ; and has all tho incidents of the 
latter contract. Accordingly, possession is not - 
required to complete the transfer of it, though 
absolutely necessary in gift, and, what is of 
great importance in India,, an undivided share 
in property capable of division may be lawfully 
transferred by it, though that cannot be done 
by either of the forms of the ftue heba-bil-ewaz ; 
see also Wilson's Digest of. Anglo-Mahomedan. 
Law. 4th Edn., p- 338,. 
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In order to obtain a clear understand¬ 
ing of the Mabomedan law relating to 
gift it is essential to bear in mind the 
distinction between the true heba-bil- 
ewaz and the transaction that I have 
described and which in India is falsely 
called heba-bil-rwaz. To attribute to 
both the name heba’bil-ewaz is not to 
make them heba-bil ewaz and to dedne 
both as a gift for consideration is to 
confuse two wholly distinct transactions. 
To the true heba-bihewaz the doctrine of 
seisin and musha apply alike to the 
original gift and the gift in return, bub 
neitber seisin nor musha apply to the 
false heba*bil-ewaz, because such a trans¬ 
action is not a heba at all, and “ nothing 
more or less than a sale.” per Kemp 
and Sebon Karr JJ., in Khujoorroomssa 
V. Boiishan Jehan : vide 3 I. A. 296. 

Such a transaction \yould be governed by the 
genaral contract Uw of India, including those 
chapters of the Transfer of Property Act which 

treat of sales aad exchanges, and which, like the 
Indian Contract Act. contain no saving clause 
exempting Slahomedans. The Mahomedau 
law of sale hiving confessedly ceased to be 
administered co nomine since 1872 (except in the 
matter of pre*eniptioa) oae would hardly expect 
it to be revived merely by attaching the name of 
gift to a transaction which is said to resemble 
sale in all its incidents ; Wilson’s Digest of 
Anglo-Mahomedan Law, p. 333. 

The observations of Sir Robert Collier 
in Khujoorroonissa v. Roitslian Jehan (5) 
and of Sir Ford North in Chaudhri 
Mehdi Hasan v. Muhammad Hasan (6), 
must be read bearing in mind the dis¬ 
tinction that is to be drawn between the 
true and the false heba-bil-ewaz. In my 
opinion the trasactiou falsely termed in 
India heba-bil-ewaz is nob governed by 
the Mahoraeclan law of heba, bub is 
amenable to the general law in India 
relating bo contracts and the transfer of 
property. 

Tasted by the principles of law that I 
have endeavoured to enunciate the deed 
of the 306h October 1917, in my opinion, 
embodies a transaction of sale and not of 
gift* It is lacking in at least two of the 
essential elements of a heba, for the 
donor obviously intended to transfer the 
property in consideration of the donee’s 
promising to carry out the terms of 
Cl. (5), and it was neither possible nor 
contemplated that seisin of the consi- 

(5) [1876] 2 Cal. 184=3 I. A. 293 (P. C.) 

fO; [1906] 23 All. 439=33 I. A. GS=9 0, C. 

196=3 A. L. J. 405 (P. G.) 
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deration for the transfer should be given 
or taken. The ruling in Nawab Umjad 
Ally V. Mohumdee Begam (7) is not ad 
rem. This is nob a case where the donor, 
while transferring the dominion over 
the corpus to the donees, reserved to 
herself the right to the produce of the 
corpus during her life time, for under 
Cl. (5) of the deed in suit the obligations 
of the donees are not made dependent 
upon the profits of the corpus being 
sufficient to meet the payments to be made 
under Cl. (5), the consideration for the 
transfer being the promise to perform the 
acts set out in Cl. (5) in any event, and 
the parties agreeing that legal proceed¬ 
ings might be taken by Lajman to 
enforce the performance by the donees 
of their obligations under the deed. 

Now, it was the common case of both 
parties at the hearing of the appeal that 
if the transaction set out in the deed of 
the 30th October 1917 was one of sale 
and not of gift, no exception could be 
taken to the validity of the transaction ; 
and the appeal must be determined upon 
the footing that the sale conformed to all 
the requirements of the law. It follows, 
therefore, that the right and interest of 
Lajman in the properties set out in the 
schedule to the deed passed under the 
transaction to defendants 2 and 3. 

In ordor to ascertain the extent of 
Lajman's interest in the properties 
transferred under the deed it is neces¬ 
sary for the Court to determine certain 
subsidiary issues. 

I am of opinion that the properties in 
Schs. (jha and una of the plaint were not 
given by Lajman to her daughter, Alla- 
rakhi or her grandson Yusuf as alleged 
by the plaintiff, Lajman, an old lady 
possessed of considerable strength of 
character, in my opinion, never intended 
to make a gift of these properties during 
her life time, although she was minded 
to provide that if she died during her 
haj to Mecca they should pass to her 
daughter and her grandson. She did not 
die on the haj, however, but returned to 
India, and resumed possession and con¬ 
trol of these properties. In my opinion 
the plaintiff failed to establish that 
these properties were given to the al¬ 
leged donees, or that the donees accepted 
the gift or obtained seisin of the pro¬ 
perty as required by law. Another matter 

~(7J [ISCtIYi M. I. A. 617 ”(519)=10 W. B. 

P. C. 25 (P. C.) 
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in issue is whether Lajman obtained a 
transfer of certain of the properties in 
suit by way of dower from her husband 
Pabnuddin. The learned trial judge 
has held that the gift of the properties 
alleged to have been made by way of 
dower was not proved. In my opinion 
the evidence adduced by the defendant 
upon this issue was vague and unreli¬ 
able, and I am disposed to accept the 
decision of the learned trial judge upon 
this matter. As regards the properties 
in Sch.fcd I agree with the conclusion of 
the trial judge upon the evidence that 
these properties belonged to Pabnuddin, 
and passed upon his death by way of in¬ 
heritance to Lajman, Allarakhi and 
Yusuf and that the defendants failed to 
prove the alleged gift of these properties 
to Lajman. I also agree with the finding 
of the learned trial judge with respect 
to Sch. ga, plots, 1— 3, and I am of 
opinion that inasmuch as plot 2 svas 
claimed by the defendants under the 
alleged oral gift which the defendants 
have failed to establish the plaintiff upon 
the evidence is entitled also to plot 
2. Plots 2 and 3 of Sch. cha were 
claimed by the defendants under 
the oral gift which has nob been proved 
and I agree with the learned trial judge 
that the defence that plots 1 and 4 
were purchased by Lajman in the 
]') 0 nami of Yusuf was nob established, and 
I am of opinion that his decision in 
respect of the property in Sch, cha also 
is correct. 

In the result the appeal will be al¬ 
lowed in part, and a decree will be passed 
varying the decree of the trial Judge in 
the sense that I have indicated. The 
crosS'objection, nob being pressed, is dis¬ 
missed. 

B. B. Ghose, J .—I quite agree in the 
opinion of my learned brother with 
regard to the application of the doctrine 
of rausha which has been carefully and 
exhaustively set forth in the judgment 
just now delivered and there is nothing 
which I can usefully add. I also agree 
that the transaction in question under 
Ex. K does not fall under and is not 
governed by the Mahomedan law, bat 
is one which must be dealt with accord¬ 
ing to the statute law of India. The ap¬ 
peal must, therefore, be decreed in part 
with regard to the interest of Lajman 
and the properties included in Ex. K. 


Order of the court. 

The appeal is decreed with regard to— 

(1) 49/14 ibh share of the lands in Sch. 
ha of the plaint. 

(2) 53/288th share of the lands in 
Sch. kha of the plaint. 

(3) ll/36th share of plots 1 and 3 in 
Sch. ga of the plaint, 

(4) the whole of the lands in Schs. 
gha and nna 

^j) l/6th share of plots 1 and 4 in 
Sch. cha of the plaint. 

The decree of the subordinate judge 
will be varied by dismissing the plain¬ 
tiff's claim to the extent of the proper¬ 
ties stated above. 

The appellants will get half their 
costs against the plaintiffs-respondents 
in this Oourfc and againt the plaintiffs in 
the lower Court. 

Appeal Ko. 1302 of 1923. 

This is an appeal with a cross-objec¬ 
tion from a decree of the learned Dis¬ 
trict Judge of Midnapiir reversing a de¬ 
cree of the learned Subordinate Judge 
of Midnapur. 

This appeal was heard by consent 
with appeal from original decree 
No. 72 of 1925, and in respect of the 
present appeal we refer to the judgments 
which have been delivered in appeal 
from original decree No. 72 of 1925. 
For the reasons to be found in those 
judgments we agree with the learned 
district judge’s decision that the plain¬ 
tiffs are entitled to Lajman’s interest in 
the properties transferred to them*under 
the deed of 30th October 1917, although 
we do not agree with the reasons upon 
which the learned judge based bis de¬ 
cision. In other respects we agree with 
the decree passed by the learned district 
judge and both tho appeal and the cross¬ 
objection will be dismissed. Respon¬ 
dents 1 and 2 will bavo their costs of 
the appeal. 

D.D. Ap2>^al decreed in part. 
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Ancinta La-l Si aha —Gjmplainant— 
Petitioner. 

V. 

Jahiruddiii Biswas and others — Ac¬ 
cused—Opposite Party. 

GrI. Rev. No. 526 of 1927, Decided on 
3rd August 1927, from the order of the 
S. J., Murahidabad, D/* 16th March 1927. 

il'. Criminal P. C., S. 491— Accused convicted 
by first Court—Appeal by accused—Petition for 
withdrawal cannot be put in, in appellate stage. 

Ifc is only in cases indicated in S. 494, that is 
to say in cases to be tried by jury, before the 
return of the verdict and in other cases in the 
Court of first instance before the judgment is 
pronounced, that the public prosecutor may 
w ith the consent of the Court withdraw from 
the prosecution of any person. It does not 
contemplate the case of withdrawal by the 
public prosecutor after the conviction of the 
accused by the first Court and in the appellate 
stage of a case. [P am c 2] 

The public prosecutor has no right at the 
appellate stage of the cass to present any peti¬ 
tion for withdrawal under S. 494, even though 
the petition is inspired by the district magis¬ 
trate ; nor is the sessions judge entitled to 
allow the public prosecutor to put in such an 
application and to proceed to aciuit the accused 
before he even attempted to judicially determine 
the accused’s appeal. [P 816 C 2 ; P 817 0 1] 

Dinesh Ghanara Hoy, Darya Chara?i 
Mitter and Ilari Das Gupta —for Pe’fci- 
tioner. 

Anil Chandra Hoy Ghowdhury —for 
the Grown. 

Bankim Chandra Mulcerjee and A. S. 
M, Akram —for Accused. 

C. C. Ghose, J. —In this case we are 
of opinion that the rule must be made 
absolute. The facts are somewhat 
peculiar and it is necessary therefore to 
set out the same at some length. The 
accused in this case were convicted by 
the Sub-Divisional Officer of Jangipur 
under Ss. 143, 150, 153, 506 and 298, 

I. P. G., and were sentenced to various 
terms of imprisonment by his judgment 
dated the 29th September 1926. Jangi¬ 
pur is a sub-division in the district of 
Mursbidabad, and the accused, after con¬ 
viction, preferred an appeal to the 
Sessions Judge of Mursbidabad. When 
the appeal came on for hearing on the 
4th March 1927, it appears that the 
public prosecutor was instructed by 
the then magistrate of the district 
Mr. M. S. Adie. to inform the Court that 
the Grown had decided to withdraw 


from the prosecution of the accused who, 
as stated above, had already been con** 
victed by the Sub-Divisional Officer of 
Jangipur, and he prayed for the Court’s 
sanction under S. 494, Criminal P. C: 
The Sessions Judge of Mursbidabad 
allowed the application of the public 
prosecutor,'although the complainant ob¬ 
jected to the same, (it was not a Grown 
prosecution), and he forthwith proceeded 
to acquit the accused under S. 494 (b). 
Criminal P. C. Against the order of 
the Sessions Judge the present rule is 
directed. 

Now reading the words of S. 494, ifc 
is reasonably clear that it contemplates 
the case of withdrawal of a prosecution 
by the public prosecutor, in cases tried 
by jury before the return of the verdict 
and in other cases before the judgment 
is pronounced and that it does not 
contemplate the case of withdrawal, by 
the pulic nroseeutor after the conviction 
of the accused by the first Court and in 
the appellate stage of a case. It is, how¬ 
ever, argued on behalf of the Crown as 
also on behalf of the accused that the 
last words "before judgment is pro¬ 
nounced” may be held applicable to the 
pronouncement of the judgment by the 
appellate Court. That argument has no 
substance • whatsoever as is apparent 
from the concluding words of S. 494. 
Therefore it seems to us that reading 
S. 494 as a whole it is only in cases 
indicated therein, that is to say, in oases 
to be tried by jury before the return of 
the verdict and in other cases in the 
Court of first instance before the judg¬ 
ment is pronounced that the public 
prosecutor may'with the consent of the 
Court withdraw from the prosecution of 
any parson. To say that the public 
prosecutor is authorized under the terms 
of this section to withdraw from tho 
prosecution after the accused had been 
convicted is to state something which is 
not only on the face of it startling bufr- 
absurd, haviug regard to the words of 
S. 494. Criminal P. 0, 

We are, therefore, constrained to hold 
that the entire proceedings before the 
Sessions Judge relating the with¬ 
drawal of the prosecution were mis¬ 
conceived and illegal from start to finish. 
The public prosecutor had no right at 
the appellate stage of the case to 
present any petition for withdrawal 
und.n- S. 494, Criminal P. 0., even though 
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the petition was inspired by the District 
Magistrate ; nor was the Sessions Judge 
entitled to stretch the words of S. 494 
beyond their legitimate meaning and to 
allow the Public Prosecutor to put in 
such an application and to proceed to 
acquit the accused before he even at* 
tempted to judicially determine their 
appeal. 

The result therefore, is that the order 
of the Sessions Judge, dated 16th 
March 1927, must bs sat aside and the 
matter must go back in order that the 
appeal of the accused may be judicially 
determined. The appeal will be heard 
by the Additional Sessions Judge of 
Mursbidabad. 

R.D. Rule made absolute. 


A. I. R. 1927 Calcutta 817 

Rankin, G. J., and Gostedlo, J. 

Re Fazoo Mia —Petitioner, 

V. 

Sultan Ahmed Choudhurij —Opposite 
Party. 

Oiv. Rev. No. 474 of 1927, Decided on 
22Dd June 1927, from an order of the 
Dist. Judge, Chittagong, D/* 11th No¬ 
vember 1926. 

Civil P. C., O. 21, B. 89— Purchaser 0 / a por¬ 
tion of non-trans/erable occupancy holding can 
apply. 

♦ 

A purchaser of a portioa of a non*transferable 
oeoupaooy holdiog has the right to have a sale 
of the whole property set aside oa making a 
deposit under B. 89. The fact of the landlord 
himself bsing the auction-purchaser will make 
no difference .’J C. L. J. 282, Foil. [P 817, C 2] 

Dhirendra Lai Kastigir and Pha" 
nindra Nath De —for Petitioner. 

M. A. K. Fazlul Hug and Jaknavi 
Oharan Das Qupta —for Opposite Party. 

Rankin, C. J .—This is an application 
by a decree-holder who is at the same 
time the auction-purchaser of a non- 
trausferable occupancy holding and the 
landlord. The landlord obtained a rent 
decree and has purchased the holding at 
the execution sale. Thereupon the op¬ 
posite party, who claimed to have pur¬ 
chased the entire bolding from the 
tenant, but who has been found by both 
the Oourts below to have purchased a 
part only of the bolding from the tenant, 
seeki to exercise the right given by 
B. 89,0.21, Civil P. 0. The Oourts 
1927 0/103 A 104 


below have both held that be is entitled 
to exercise that right and the landlord 
applies in revision to us to hold that the 
purchase of a part of a non-transferablo 
occupancy holding is not within the 
language of R. 89. The matter is a 
very important one and it is diffioulc 
not to have recourse to a comparison 
with S. 170, Bengal Tenancy Act. * 

At first the course of decisions under 
S. 170 appears to have tended in favour 
of a purchaser of the Don-transferable 
jobe, bub it is now settled by decisions 
that such a purchaser does not come 
within the description in sub-S. (3), 
S. 170. of 

any person having in the tenure or holding 
any interest voidable on the sale. 

Now th-e language of that section is 
different from tbe language of B. 89, 
which speaks of a person 

either owning such property or holding an 
interest therein by virtue of a title acquired 
before such sale. 

It is now settled, as I have said, that 
such a person as the opposite party be¬ 
fore us does nob hold an interest void¬ 
able on the sale. That seems bo be rea¬ 
sonably clear upon the wording of 
sub-S. (3), because if the sale is to stand 
at all it is quite clear that the transfer 
to the previous purchaser cannot subsist 
with it. An interest voidable on the 
sale means an interest the existence of 
which is compatible with the auction 
purchase, though a qulificabion of it, as 
for example, an encumbrance. 

We have, however, to apply R. 89 and 
we find that both the Oourts below have 
proceeded upon the decision in the case 
of Omar Ali Majki v. Moonshi Basi- 
ruddeen Ahmad (1), where it was defi¬ 
nitely laid down under S. 310-A,*Oivil 
P. G., 1882 that such a person as the 
opposite party before us, has the right to 
have a sale set aside on paying the money 
prescribed as a deposit under S. 103-A 
of the previous Oode. I am far from 
saying that the question is an easy one. 
To my mind there are three governing 
principles. In the first place it does not 
seem to mo to matter for purposes of 
R. 89, whether the purchaser is a pur¬ 
chaser of a part or of the whole of a 
noD-transferable occupancy jote. In the 
second place, it seems to me unreason¬ 
able that any difference should be 
operated by the fact that the landlord 
happens to be the auction-purchaser 

(l) [lyrxsj 7 0. L. .T, 282. -- 
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himself. Ib is anomalous thab fcha land' 
lord, by using the machinery of the Oode 
should be able to giv^e a bobber title to 
himself as an aucbion-pirchaser than 
he could have given in the same way to 
a third party auction-purchaser. 

The other matter that seems to me to 
govern the consideration of this ques¬ 
tion is this : If the withdrawal of the 
deposit made under R. 89 is to mean 
that the landlord has recognized the depo¬ 
sitor as tenant of this non-transferable 
occupancy jote then it does seem ano¬ 
malous that such a person as the op¬ 
posite party here should have the right 
to make the deposit. Ib clearly cannot 
bo the law that the landlord by the 
machinery of R. 89, can be obliged either 
to go without his rent or to recognize 
the transferee whom he does not wish 
to recognize in the case of a ‘non-brans- 
forable jote. ' 

There are other difficulties and seri¬ 
ous difificultios in the question before us 
and when I find that as far back as 
1908 this question was decided by a 
Division Bench in favour of a purchaser 
of a portion of a non-bransferablc oc¬ 
cupancy holding, I am obliged to follow 
that ruling unless I can be persuaded 
that it is a rnling from which this Court 
ought to differ. In that case ib would 
be our duty bo refer the matter—and a 
very important matter—to a Full Bench 
for decision. On the whole I am nob 
prepared bo say that I differ from the 
ruling laid down in Omar Ali Majht 
V. Moonski Basiricddeen Ahmad (l). I 
doubt extremely whether it is true that 
a mere acceptance or withdrawal of this 
deposit would operate bo oblige the land¬ 
lord to recognize this tenant bub whe¬ 
ther it be true or not it is perhaps 
somewhat late in the day to abridge 
still further the rights of a transferee 
of a non-trausferable occupancy jote in 
Bengal. It would be putting back the 
clock bo overrule the decision which is 
more than 20 years old and to hold that 
the interest which sich a person as the 
opposite party before us has obtained 
from the tenant is no interest at all or 
that merely because the landlord is the 
auction-purchaser he cannot exercise 
the right under R. 89. On the whole I 
think this is a case where we ought to 
obey the principle of stare decisis. 

In my judgment this rale should be 


discharged with costs : hearing-fee two 
gold mohurs. 

Costello, J. —I agree and for the same 
reasons. 

J.v. Buie discharged. 
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Rankin, 0. J., and 0. 0. GaosE, JJ. 

Satindra Narain Sinha —Appellant, 

v. 

Chunilal Jamadar and others —Res¬ 
pondents. 

Appeal No. 127 of 1926, Decided on 
4bh January 1927, from the order of 
Greaves, J.. in Original Civil Suit 
No. 2376 of 1922. 

Limitation Act, Art. 16i )—Sale by Registrar on 
original side — Art, 166 does not apply. 

An application to set aside a sale held by the 
Registrar of'the ocigioal side under mortgage 
decree under the rules of the High Court in 
Chap. 27 under certain conditions which pres¬ 
cribe certain conditions as to the title which the 
purchaser should be entitled to require before he 
is compelled to complete is neither governed by 
Art. 166 nor by the rule which reqnires that the 
sale should ba excepted to within 11 days. 

[P 818, 0 2 ; P 819, 0 1] 

N. N. Sircar and S. N. Banerjee —for 
Appsllant. 

B. D, Mitter and M. N. Basu—lot Res¬ 
pondents. 

Rankin, C. J. —This is appeal from an 
order made by Mr. Justice Greaves upon 
the application of an auction-purchaser 
at a sale held by the registrar of the 
original side under a mortgage decree. 

The sale was held on the 20th of 
March 1926 and the question before us 
concerns lot 3. Now lot 3 is described 
in the notification of sale as a 

parcel of land containing by measurement an 
area of 8 cottahs 1 ohittaok and 32 square feet, be 
the same a title more or less, within the muni¬ 
cipal limits of the town of Calcutta, beiog pre¬ 
mises No. 5 Ahiripukur Isb Lane, and situate in 
(a certain district) and being a portion of hold¬ 
ing No. 16i (formerly holding No. 43) in Sub¬ 
division A, Division V, within the district of the 
24-Parganas and paying an annual rent of 
Bs. 2-13*9 in respect of the entire holding. 

It is further described as bounded on 
the north by a certain land and on the 
east 

by No. 6 Ahiripukur 1st Lane (formerly by old 
holdings Nos. 44 and 45). 

The sale was held under the rules of 
the High Court contained* in Chap. 27 
and the property was put up to auction 
under certain conditions of sale which 
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•do not merely provide fchafc fcha higheab 
bid should be aooepfced and the atnounfc 
of the deposit or other matters of ordi¬ 
nary auctioneering, but prescribe certain 
conditions as bo the title which the pur¬ 
chaser should be entitled to require be¬ 
fore he is compelied to complete. Pro¬ 
vision is made for requisitions and an¬ 
swers. Provision is made with regard 
to compensation for misdescription. Pro¬ 
vision is made that the title of the lob 
shall be taken bo commence with the 
kobala, dated the 5bh March 1899, and 
that the purchaser shall admit the iden¬ 
tity of the property purchased by him 
with that comprised in the muniments 
abstracted as containing the title thereto 
and so fonbh. 

Now, the auction-purchaser says that 
he bid for by his brother and had per¬ 
fectly correctly knocked down to him 
this lob No. 3 on the 20bh March 
1926, bub he says that when the abstract 
of title came to be put before him he 
■found two things : first of all, that no¬ 
body could tell him what the eastern 
boundary of the property sold was, and 
there was nothing in the abstract to 
show what it was. He says that this is 
more unfortunate, to say the least of it, 
because the only entrance from the lane 
into this piece of land is in the south¬ 
west corner and that it makes all the 
difference to him whether or not the 
boundary is to be in one way or bo be in 
another on the eastern side. Ho was 
referred to the surveyor who had mea¬ 
sured the property for the purpose of sale 
as eight cottahs and so forth, and he 
enquired from him what ho took as the 
6astern boundary of the land, and he dis¬ 
covered that the surveyor had apparently 
measured the land without taking any 
particular eastern boundary that he was 
Able to assign. He was referred to the 
corporation as to whether there was any 
information there as to the boundary of 
what is now called No. 5 and what is 
now called No. 6, and he failed entirely 
to get anything from the corporation. 
He was referred to a map prepared by a 
gentleman called Mr. Smart which 
throws no light whatever upon the ques¬ 
tion what the position of this boundary 
was. 

What he does discover and lay before 
the Court is that this: according to the 
map made by Mr. Billon in 1870 there 
weire three holdings, now Nos. 43, 44 


and 45. that in 1879 the mortgagor’s father 
Kashi Jamadar bought No. 5 and No. 6 
and proceeded to occupy tvso of them 
together if, indeed, he may be said to 
have occupied them at ail, the land be¬ 
ing apparently open land with busti 
dwellings scattered over. At a much 
later time there was a partition between 
the sons of Kashi Jamadar and No. 5 was 
allotted to the present mortgagor. There 
is no map in those partition proceedings, 
so far as can be seen, which throws any 
light at all as bo what was considered to 
be No. 5 and where it was considered to 
march with No. 6 ; and whether or nob 
at the time of that partition the parties 
or the commissioner of partition accu¬ 
rately stated in dividing No. 5 from 
No. 6 the precise boundaries which for¬ 
merly ware thought before 1879 bo divide 
No. 43 from the other two holdings can¬ 
not be stated at all. In these circum¬ 
stances the auction-purchaser says : 

You have not mid© out a title ia conformity 
with the ooatraot which I eaterad iato. 

He says, therefore, that, he is entitled 
to rescind the sale, nob as a sale which 
never ought to have been made or as 
tainted by fraud on the 20bh March or as 
irregular in some other manner. 

The learned Judge, in my judgment, 
dealt with this matter exactly in the cor¬ 
rect way. 

The arguments that have been laid 
before us are really two. One ia that 
the application is out of time, either be¬ 
cause the sale report was nob excepted to 
within 11 days as required by the High 
Court rules or else because of Art. 166, 
Scb. 1, Limitation Act. 

Now, in my judgment, neither of those 
provision? applies here. In the mofussil 
an auction-purchaser purchases the 
right, title and interest of a judgment- 
debtor or of a mortgagor whatever it 
may be, and if the contract of sale is a 
good contract of sale there is only one 
way in which under the law that con¬ 
tract can fail to take effect by reason of 
non-performance. I refer bo the provi¬ 
sions which allow a purchaser, when 
the title or the interest of the judgment- 
debtor is nothing, to get bis money back. 
Consequently in the mofussil you do not 
get the question of title with which we 
are here concerned. There it is a case 
of setting a>ide a sale because of some 
reason which makes the auction-pur- 
ohase void or voidable. But we are at 
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■present dealing with a case which arises 
■under a rule by which a purchaser is 
entitled to refuse the title if it is not in 
accordance with the conditions of sale 
and the Court in execution has to decide 
upon the question whether title in con* 
forraity with those conditions has bean 
shown or not. In my judgment, ^ to that 
question neither of the provisions re¬ 
ferred to has any application. Indeed, 
as was pointed out by the learned Judge, 
the whole scheme of this contract of 
purchase is contrary to such provisions. 
There is a time for the abstract being 
delivered, further time for requisitions 
and so forth, all of which will be entirely 
nullified by the application of Art. 166. 
tn my judgment, therefore, that argu 
ment was rightly rejected by the learned 

Judge. . . 

Then comes the question: Is this a 

title which the Court will force uJiDn a 
purchaser or is it a case in which, before 
deciding in one way or the other, we 
ought to direct a reference by-tha Regis¬ 
trar as to title under the rules. I am 
of opinion that there is no good purpose 
to be served, now that this matter has 
been fully thrashed out in two Courts, 
by ordering any such reference, and it 
appears to me that it would be entirely 
wrong to thrust this title upon the pre¬ 
sent respondent. 

If was contended by Mr. Sircar that 
the brother of the mortgagor and another 
member of the family were parties to 
the application before the learned Judge, 
They were apparently joined because in 
the mortgage it was necessary to make 
them parties for the purpose of making 
sure that they should not set up any 
right or interest against the mortgage 
and adversely to the mortgagee ; but 
they are not before the Court as owners 
of No. 6, nor, as at present advised, do 
I think it would be correct or reasonable 
in the course of an execution proceeding 
under a mortgage decree for No. 5 to put 
them to proof of their title and their 
boundary in respect of another piece of 
land as owners of which they are perfect 
strangers to this suit. It is not possible, 
therefore, to commence proceedings for 
the purpose of coming to an accommo¬ 
dation between No. 6 on the one hand 
and No. 5 on the other so as to define the 
boundary. It seems to me that this is a 
case where the stipulations in the condi¬ 
tions of sale did not enable the mortgagee 
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to make out the title which they 
were obliged to make out to lot 3 and 
that the auction-purchaser is not under 
any obligation to accept the title. That; 
being so, I am of opinion that this appeal 
should be dismissed with costs. 

Ghose, j. —I agree. 

d.d. Appeal dismissed* 
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SasaAWARDT AND Cammeade, JJ. 

Emperor —Applicant. 

V. 

Irjaa and others —Opposite Party. 

Orl. Ref . No. 72 of 1926, Decided on 
14bh March 1927, made by the Additional 
Sessions Judge, Sylhet, D/- 7fch December 
1926. 

(а) Criminal P. C., S. 276— One of the jury* 
men not entitled to sit on the ju.%‘y—Verdict is 
nullity. 

Where one of the jurymen is a person who 
was not entitled to sit on the jury, having not 
been summoned, the Court is not properly con¬ 
stituted and the verdict of the jury counts for 
nothing. 

But where the verdict was in accordanco 
with the facts of the case, the High Oonrt 
did not order a retrial. [P 820, 02 P 821. 0 11 

(б) Criminal Trial — Identifications, 

Identifications made at night daring the occur* 

rence, such as daooity, when blows are struck 
and the people are tsrrorizad, are generally of 
very little value. [P 821, 0 2j 

M. S. Nasim Ali and Anil Chandra^ 
Roy Chowdkury —for Accused. 

Sures Chandra Talukdar —for tha 
Crown. 

Judgment, —This is a reference under 
S. 307, Criminal P. 0., against tha 
divided verdict of the jury in a case under 
S. 395, I. P. 0. The jury were divided 
in the proportion of 3 : 2. It happened 
that one of the jurymen who gave the 
verdict of not guilty was a person who- 
was not entitled to sit on the jury. He 
had not been summoned. The referenca 
has been made on the ground that tha 
Court was not properly constituted and 
that, therefore, the verdict of the jury 
should be treated as a nullity. Tha 
reference has also been made on the 
ground that the verdict of the jury is 
against the weight of evidence.. We 
entirely agree that as the Court was not 
properly constituted, the verdict of the 
jury counts for nothing. 

Wo have, however, been taken through, 
the record of the case, and we find that 
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.aUhougb the verdict cannot be sustained 
on one ground under the law, still it is 
in accordance with the facts of the case, 
and we should not be justified in order¬ 
ing a retrial. The dacoity took place in 
the middle of the night on the 15th 
May 1926. The son of the owner of the 
house named Gopesh is said to have 
recognized five of the accused persons 
among the dacoits and his mother is said 
to have recognized one of the dacoits. 
The sixth accused is a person who was 
identified by the mother at a test identifi¬ 
cation held by the Court before the trial. 
All the accused persons are local men 
known to the complainant and his family. 
It is very unlikely that men known to 
the people of the house would commit 
a dacoity without taking precaution to 
disguise themselves. The inference aris¬ 
ing from the fact that the dacoits are 
said not to have been disguised is further 
strengthened, as far as the present 
accused are concerned, by the fact that 
when the police arrived in the village 
on receiving information, they found all 
these men at their bouses. There is the 
further corroboration in the fact that 
although the police arrived within a few 
hours of the dacoity, nothing was found 
dn the house of any of these men. 

The complainant Gopesh seems to have 
been of a suspicious nature. He says 
that a few days before the occurrence he 
returned from Karimganj with Rs. 60 
which his brother had given him to 
carry home, and that he spoko of it to 
two of the accused on the way and that 
in answer to this question he told them 
that he had this money with him. He 
further said that a day or two later the 
accused Kantai was moving about near 
his house and that this roused suspicions 
in bis-mind and that he questioned him 
asking him what he was doing near his 
house, and Kantai told him that he was 
looking for his pony. Gopesh says that 
he told Kantai that it was not likely 
that his pony had strayed near his house. 
He apparently showed considerable 
annoyance at Kantai being near his 
house because be says that Kantai asked 
him what right he had to be annoyed at 
his presence near hia house. We find, 
therefore, that Gopeswar bad suspicions 
before the occurrence at his house and, 
therefore, it was quite likely that he 
would name the persons against whom 
he had formed auspioions. 


Identifications made at night during 
the occurrence, such as dacoity when 
blows are struck and the people are 
terrorized, are generally of very little 
value. Taking this along with the other 
circumstances, we think that any jury 
would be right in refusing to believe 
such identification. As regards the 
identification of the sis accused persons 
by Gopesh’s mother outside the Court¬ 
house, that matter is very easily explained. 
The six accused persons were lined up 
outside the Court with other persons 
found there. It does not appear that 
any of the other persons belonged to the 
neighbourhood of the complainant and 
therefore the complainant’s mother could 
have no difficulty in pointing out these 
men who belonged to her own neigh¬ 
bourhood as she must have known them 
at least by sight. In all these circum¬ 
stances, we do nob think that there 
should be retrial. The reference is 
rejected. The accused are acquitted and 
will be set at liberty. 

D, Reference rejected. 
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Mukerji and MaijLIE, JJ. 

Mt. Tamijannessa Defendant 

—Petitioner. 

V. 

Puma Chandra Chakravarti and others 
—Plaintiff—Opposite Party. 

Civil Rules Nos. 841 and 842 of 1926, 
Decided on 1st June 1927, from an order 
of the 4fch Sub-Judge, Dacca, D/- 22nd 
April 1926, in Rent Suits Nos. 2 and 3 of 
1924. 

(а) Interpretation of Statutes — Construction. 

To construe the provisions of a section it is 

Via-rdlv nermissible to refer to the report of the 
Select Committee. [P 822 O 1] 

(б) Bengal Tenancy Act, 8. 153A— Intention 
is that the Court should regulate the amount of 
deposit—In all cases reasons for the order 
passed should be recorded. 

Section 153A does not say that it is only in a 
case where there has been an admission of any 
amount due that such a deposit has to be made, 
or that the deposit must be in respect of the 
admitted amount only and not of any amount in 
excess thereof. The obvious intention of the 
Legislature is that the Court should regulate the 
amount of the deposit, and in all cases it should 
record its reasons for the order it passes, whether 
it requites or excuses a deposit 0. W. N. 970, 
Dlst .: A. I. B. 1921, Pat. 284, Dies. from. 

’ [P 822 0 21 
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Rajendra Chandra Guha and Bipin 
Chandra Basu —for Petitioner. 

Jotindra Nath Sanyalal and Biraj 
Mohan Majumdar for Deputy Registrar 
—for Opposite Party. 

Mukerji, J. —These two rules relate 
to two suits for rent which were decreed 
ex parte on the 24fch March 1926. The 
defendant applied under O. 9, R. 13 for 
setting aside the said ex*parfce decrees 
and prayed for exemption from making 
the deposit necessary to be made under 
S. 153A, Bengal Tenancy Act, The 
Subordinate Judge refused to grant the 
exemption and ordered the decretal 
amounts to be deposited within seven 
days, and on the defendant failing to 
comply with the order rejected his 
petitions. The defendants thereupon 
moved this Court and obtained these 
rules. 

The petitioner’s contention in these 
rules is to the effect that as she had 
never admitted that any amount is due 
from her to the decree-holder no deposit 
is necessary. In support of this conten¬ 
tion reference has been made to the obser¬ 
vations of the Select Committee which 
considered the bill which was eventu¬ 
ally embodied in S. 153A, Bengal Te¬ 
nancy Act (S. 47, Act 1, B. C., 1907 
and Act 1, E. B. C. 1908) and reliance 
has also been placed on certain decisions 
to some of which I shall presently refer. 

To construe the provisions of the section 
it is hardly permissible to refer to the 
Import of the Select Committee, but if it 
is, I may point out that while the report 
refers to Ss. 149 and 150, Bengal 
Tenancy Act, which provides for pay¬ 
ment in cases of amounts which are 
admitted, it also refers to S, 17, Pro¬ 
vincial Small Cause Courts Act, 1887, 
which provides for the deposit of the 
amount due under the decree, irrespec¬ 
tive of any such admission. The obser¬ 
vations of the Select Committee taken as 

a whole do not support the petitioner’s 
contention. 

On the plain reading of the section it 
is clear to my mind that it contemplates 
a deposit to be made in all normal cases, 
where a decree has been passed for any 
amount in a suit between the landlord 
and tenant as such. That the applica¬ 
tion to set aside the ex-parte decree 
under O. 9, R, 13, or for a review of 
judgment under S. 114 and O. 43, R. 1, 
Civil P, C., must contain a statement of 


the injury sustained by the applioaut by 
reason of the decree or judgment is clear 
from the first paragraph of the section.. 
Clause (a) provides that the application 
shall not be admitted unless the appli¬ 
cant has deposited the amount admitted 
by him as due to the decree holder, or 
such amount as the Court may, for rea¬ 
sons to be recorded by it in writing, 
direct. Clause (b) confers upon the Court 
a discretion to exempt the applicant 
from making the deposit, if, after con¬ 
sidering the statement of injury, the 
Court is satisfied that no such deposit is 
necessary, but the reasons for the ex“ 
emption have to be recorded by it in 
writing. Unless, therefore, the Coart 
grants an exemption under Cl. (b) the 
deposit must be made. If there is an 
admitted amount the deposit may be of 
the admitted amount, but in all cases 
the Court has powers to make an order 
for the deposit of any amount, whether 
there has been an admission or ,not. 
The section does not say that it is only 
in a case where there has been an ad¬ 
mission of any amount due, that such a 
deposit has to be made, or that the 
deposit must be in respect of the admitted 
amount only and not of any amount in 
excess thereof. The obvious intention 
of the Legislature is that the Court 
should regulate the amount of the 
deposit, and in all cases it should record 
its reasons for the order it passes, whe¬ 
ther it requires or excuses a deposit. 

One of the cases relied upon on behalf 
of the petitioner is Tara Shankar Qhose 
V. Nasaruddi (l). At p. 971 of ths report 
there is a passage which runs thus: 

In our opinion, it is plain that the require¬ 
ments of 8. 153A have been fulfilled; the 
defendant was not bound to make any deposit, 
because he did not admit that any money was 
due from hioj to the plaintifi in respect of the 
holding for which rent was claimed. 

This passage taken by itself, no doubt* 
supports the petitioner’s contention. The 
question whether the Court can require 
a deposit to be made when there is no 
admission, however, did not arise in that 
case, and the only ground upon which 
it was contended that the deposit was 
necessary was that there was an ad¬ 
mission. I am not, therefore, pressed by 
the authority of this decision. The only 
other case cited on behalf of the peti¬ 
tion^ to which reference need be mado 

(1) [1916] 19 0. W. N. 970=29 I. 0. 476=2^ 
0. L. J. 689. 
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ia that of Chandra Dhur Dev v. Bhola 
Eai (2), the decision of a^learoed Judge 
sitting singly from which I feel I mhsb 
dissent with all respect. It may be 
mentioned that Beaohoroft, J.i in Civil 
Rule No. 541 of 1920. decided on the 
18bh November 1920, [see Atnanullah 
Manjhi y. Ayfar Jan Bi6i*(3)] held that 
where an application is made to set aside 
an ex'parte decree for rent and the 
tenant denies that any rent is due and 
consequently no deposit is made under 
S. 153-A. 01. (a), Bengal Tenancy Aot,^ 
the Court is nob justified in admitting 
the application without recording in 
writing, under Cl. (5) of the section that 
it is satisfied that a deposit is not neces¬ 
sary. 

The learned Judge in these cases 
appears to have given sufficient reasons 
as to why the entire decretal amounts 
should be deposited, and on failure of 
the petitioner to comply with the order 
requiring such deposits has dismissed the 
application for setting aside the es-parte 
decrees. In my opinion bis orders are 
right. 

The rules must accordingly be dis¬ 
charged with costs, hearing fee t970 gold 
mohurs in the case in which the opposite 
party have appeared. 

Mallik, J.- -I agree. 

R.D. _ Hiller discharged. 

(2) A. I. R 1921 Pi'iaa 281. 

(3) [1920] 62 I. C. 441. 


instructions should be drawn—Opportunity 
should be given to explain, 

It> is not defamatory to make an imputation on 
the charaoter and position in life of a witness, 
provided that the imputation is made in good 
faith and for the protection of the client who 
has engaged the advocate. The presumption 
therefore is that a question asked in cross- 
examination making an imputation as regards a 
witness affords no ground ordinarily for a 
criminal prosecution and that it is the duty of 
a Court when a complaint is made against an 
advocate for having used defamatory words that 
it should ordinarily be presumed that the remaik 
in questioa objected to was mide on iastructioas 
and in entire good faith. No doubt there may 
be circumstances which may show that the ques¬ 
tioa or remark objected to was made wantonly or 
from malice or from private motive, but the 
greatest care ought tj ba taken to enquire into 
the circumstances and an opportunity should ba 
given to ths party accused of su)h oSence to 
offer explanations before summons is issued. 

[P 824 C 2, P 825 0 1] 

(c) Legal Practitioner—Bights and responsi- 
biloiies—He should use discretion before ashing 
any gueslion. 

While counsel have their privileges they have 
also their responsibilities and ought never to 
abuse tbeir position or their privileges and 
therefore though an advocate may act from 
a sense of duty towards his client and in 
eatite good faith, ho must exercise his own 
discretion before he pats tho question to the 
witness. [P 825 Cl] 

Langford James, S, K. Sen, Mrityun- 
joy Chhattopadhyay, Sachindra Nath 
Banner]ee and Majundra Nath Banerjee 
No. II —for Petitioner. 

Kanaidku'i Dutt and Pkaniiidra Nath 
De —for the Grown. 

C. C. Ghose, J. —This rule was issued 
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C. G. Ghose and Oammiade. JJ. 

M. Banerjee —Accused—Pdfcibione r. 

V. 

Emperor—Opposite Party. 

Crl. Rev. No. 260 of 1927. Decided on 
6bh May 19?7, in the matter of a proceed¬ 
ing before the Sub-Divl. Magistrate, 
Diamond Harbour. 

»{« (n) Penal Code, S. -Privilege—Ad- 

vacates in India have not absolute privilege to 
ask gueetions in cross-examination as in 
England. 

Under the English law, advocates have abso¬ 
lute and unqualified privilege in respect of 
queitiona asked in cross-examination. Advo¬ 
cates in India have not such unqualified and 
absolute privilege. [P 824 G 2] 

(6) Penal Code, 8. 499, Bxeep. 9 —Imputation 
on character of witness made for protection of 
elitnt—Preeumpiion that question is asked on 


by my learned brothers Mr. Justice 
Ouming and Mr. Justice Mallik, calling 
upon the District Magistrate of tho 
21 Parganas and also on the complainant 
Babu Anukul Chandra MitCer to show 
cause why the proceedings against the 
petitioner, who is a barrister-at-law and 
an advocate of this Court, now pending 
in the Court of the Sub-Divisional Magis¬ 
trate in Diamond Harbour, should not be 
quashed on these grounds namely : first, 
that the petition of complaint did not 
disclose any offence committed by the 
petitioner, secondly, that on the allega¬ 
tions made by the complainant in bis 
petition of complaint, no prima facie 
case has been made out against the 
petitioner; and thirdly, that in view of 
the admission of the complainant that 
the alleged defamatory question was put 
by the petitioner in cross-examination 
on instructions from the mukhtear, no 
charge could in law be sustained. 
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In order to understand the precise 
significance of the three gvounda upon 
which the present rule wa^ issued, it is 
nec3ssary to state shortly the circum¬ 
stances giving rise to the present appli¬ 
cation. The petitioner before us was 
engaged to defend one Heramat Ali, who 
was charged with having committed an 
otfence punishable under S. 501, I. P. G., 
i. e. with having intentionally insulted 
a certain person with intent to provoke 
a breach of the peace before the 
Deputy Magistrate, D.'amond Harbour. It 
appears from the record that the case 
against the said Pleramat Ali ended in 
his conviction. At the trial of 
Horamat Ali, a person of the name of 
Satish Ohaudra Bose, who is a mukhtear 
practising in the Court at Diamond 
Harbour instructed the present petitioner 
on behalf of Heramat Ali. One of the 
witnesses for the prosecution was the 
present opposite party Babu Anukul 
Chandra Mitter. After he had been 
0xamined-in*chief, ha was cross-examined 
by the present petitioner, who asked him 
whether it was not a fact that he was 
low born and untrustworthy, and that 
his mother had led a life of shame in 
Calcutta. It is admitted by the opposite 
party that the question referred to was 
■asked on the express instructions of the 
mukhtear and the petitioner’s contention 
is that the question was asked in entire 
good faith and with the bona fide object 
of shaking the credit of the witness 
Anukul Chandra Mitter and to discover 
his position in life, and that he honestly 
believed that the imputation involved in 
the said question was well founded. . The 
offensive question was asked in crossr 
examination on the 5th February 1927. 
On the 8fch February 1927 the witness 
Anukul preferred a complaint against 
the present petitioner and two others 
under S. 500, I. P. 0 , with having de¬ 
famed him. The learned Magistrate 
issued process against Mr. Banerjee. 

Mr. Langford James, who appears on 
behalf of the petitioner, has contended 
before us that on the grounds on which 
the present rule has been issued, it 
should be made absolute and that it is 
right and proper that the proceedings 
against the petitioner should be quashed. 
While insisting that the proceedings 
should be quashed, Mr. James, on the 
instruction of his client, has expressed 
his clients’ deep regret tha*b he should 


have asked a question, even in good faith 
which has given pain to the opposite 
party and has apologized on behalf of 
Mr. Banerjee. In view of what has 
taken place in Court, it is unnecessary 
for us to refer in detail to the state of 
the law in this matter in England or in 
India. So far as the English law is con¬ 
cerned, it is settled that advocates have! 
absolute and unqualified privilege in 
respect of questions asked in cross- 
examination. So far as advocates ini 
this country are concerned—by which 
expression I include vakils as well as 
pleaders—they have not such unqualified 
and absolute privilege as is accorded to 
their brethern in England : see in this 
connexion Sullivan v. Norton (l). In re 
Venkata Reddy (2), In re Nagarki Tri- 
kamji (3); Bhaishankar v. 7/. ilf. Wadia 
(4), Emperor v. Purshottamdas (5); 
Upendra Nath v. Emperor {S)', Nikunja 
Bhan v. Sarendra Chandra (7), 
McDonnell v. Emperor (8). It is not 
defamatory to make imputation on the 
character and position in life of a 
witness, provided that the imputation is 
made in good faith and for the protection 
of the client who has engaged the 
advocate: gee Excep. 9 S. 499, 

I. P. C. The presumption, therefore, 
is that a question asked in cross- 
examination making an imputation as 
regyds^ a witness affords no ground 
ordinarily for a criminal prosecution 
and that it is the duty of a Court when 
complaint is made against an advocate 
for having used defamatory words that 
it should ordinarily be presumed that 
the remark on question objected to was 
made on instructions and in entire good 
faith- No doubt there may be oircum* 
stances which may show that the ques¬ 
tion or remark objected to was made 
wantonly, dr from malice or from private 
motive, but the greatest care ought to 
be taken to enquire into the circum¬ 
stances and, as state! in the Rangoon 
case (8), an opportunity should be given 

(1) C1886] 10 Mad. 28 (F.B,). 

(2) [1912] 36 Mad. 216=23 M.L.J. 39=141.0, 
r 659=1912 M.W.N. 476 (P.B.). 

(3) [1895] 19 Bom. 340. 

(4) [1900 2 Bom. L. R. 3. 

(5) [1907] 9 Bom. L. R. 1287. 

(6) [1909] 36 Oal. 376=13 O.W.N, 340=11.0, 

147=9 O.L J. 259. 

(7) [1914] 41 Cal. 614=20 I. 0. 1008=16 
O.W.N. 424. 

(8) A.I.R. 1926 Rang. 346=3 Rang. 524. 
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to the party acouaed of such offence to 
offer esplanabiona before sumcnona i3 
issued. In this view of the matter, and 
having regard to the state of the record 
before us, we accept the statement that 
the offensive question in this case was 
asked in entire good faith and on instruo 
tions from the muktear instructing the 
learned advocate. At the same time there 
cannot be any doubt that while Mr. 
Banerjee may have acted from a sense of 
duty towards his client and in entire 
good faith, he certainly failed to exercise 
his own discretion before be put^ the 
question to Babu Anukul Chandra Mitter. 
It cannot be 'too strongly insisted upon 
,that while counsel have their privileges 
jbhey have also their responsibilities and 
jbhay ought never to abuse their portion 
or their privileges. We are glad that 
Mr. Banerjee has expressed his deep 
regret that he should have caused any 
pain to the witness Anukul Babu, and we 
are equally glad that Anukul Babu, who 
has been present in Court before us, has 
through his learned vakil accepted Mr. 
Banerjee’s apology. In this view of the 
matter we think the proceedings against 
Mr. Banerjee should be quashed, and we 
accordingly make the rule absolute. 

Rule made ah&olute. 
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Panton and Mlttbr, JJ. 


and 


Ambika Charan Roy Bavmau 
another —Appellants. 

v, 

Ear Kishore Ohakravarti and others— 
Bespondents. 

Appeal No. 2386 of 1924, Decided on 
2ad May 1927. from a decree of the 
3rd Sub'J.. Tipperah, D/- 2Bth August 
1924. 

(a) Bengal Tenancy Act, S. 15—No notice of 
succesfion by heirs—Decree in rent suit against 
some heirs—Decree is not rent decree. 

Even where no notice is given, of succession 
of an heir to the tenure, to the landlord under 
8.15, Bengal Tenancy Act, the decree in the rent 
flUlt against one of the heirs of the tenant 
cannot be regarded as a rent decree ; A. I. 
W2l Caf. 434. Fo«. .[P 826 O 2] 

(5) Bengal Tenancy Act, Ss. 158B to 177— 
Chap, l^^Tudgment-debtor not raising objeo’ 
tion to execution proceedings under the chapter 
that decree ie not a rent decree—He cannot sub* 
eequentty raise the plea. 

Where a person against whom a decree par* 


porting to be a rent decree is passed has not 
taken exception to the execution proceedings 
under Chap. 14, Bengal Tenancy Aob, on the 
ground that the decree is not a rant decree, be is 
precluded from doing so at a subsequent 

Brojo Lai Ohakravarti and Upendra 
Kumar Roy —for Appellants, 

Sasadhar Roy and Birendra Ohandra 
Das —for Respondents. 

Mitter, J. —This is an appeal from a 
decree of the Subordinate Judge of Tip* 
perah, dated the 28th August 1924, 
which affirmed a decree of the Munsif of 
Nabinagore, dated the 3rd July 1923. 

The suit to which this second appeal 
relates was brought by the plaintiff for 
recovery of Rs. 361*8*0 due on the mort¬ 
gage bond which was executed by Ksbi- 
roda Sundari Devi (who is now represented 
by defendants 1 and 2) cn the 21sb 
Aghrayan 1316 B. S. Defendants 3 to 5 
were made parties to the suit as subse' 
quent purchasers of the equity of re* 
demption in execution of a decree for 
money ; defendants 6 and 7 were im¬ 
pleaded as they were purchasers of the 
taluk in question at a sale at the ins- 
taQC 0 of fcbe landlord in. execution of a 
decree for rent ; plaintiff asked for the 
usual mortgage decree for sale and made 
an alternative prayer that in the event 
of the sale in favour of defendants 6 and 
7 being held bo be a sale in execution of 
a rent decree he may be allowed to get 
the decretal amount from the surplus 
sale-proceeds ; several defences were 
taken by defendants 6 and 7 of which it 
is only necessary to mention two. The 
first plea is that as defendants 6 and 7 
are purchasers of the taluk in a rent sale 
free from all incumbrances plaintiffs can 
get their claim satisfied out of their sus- 
plus sale-proceeds. The second plea is 
that it is notopon to the plaintiff to raise 
the contention that the decree in execu¬ 
tion of which the taluk in question was 
sold is not a rent decree. The Oourt of 
first instance held that the decree was 
not a rent-decree and that the plaintiff 
was not estopped from showing that the 
decree was nob a rent-decree. The Mun¬ 
sif accordingly passed a preliminary 
mortgage decree for sale of the mort¬ 
gaged property on contest against defen¬ 
dants 3 to 7 and ex parte against defen¬ 
dants 1 and 2. An appeal was carried 
to the Subordinate Judge -by defendants 
6 and 7 and the decision of the Munsif 
was affirmed. A second appeal has been 
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preferred to this Court by defendants 6 
and 7 and it has been contended before 
us (i) that the Subordinate Judge has 
erred in holding that the decree was not 
a rent decree and (ii) that the lower 
appellate Court has comnitted an error 
of law in coming to the conclusion that 
plaintiff is not estopped from showing 
that the decree was a rent decree and 
that the sale was not a rent sale. 

In order to examine the soundness or 
otherwise of the two contentions raised 
by the learned vakil for the appellants 
it is necessary to state the following facts 
which have been found in this case. The 
Maharaja of Tipperah is the proprietor 
of an estate under which there is a taluk 
known as taluk Indra Narain Bhatta- 
charjee. In this taluk the plaintiff Kshi- 
roda Sundari the predeoessor-in-interesfc 
of defendants 1 and 2 and the Maharaja 
himself are co*sbarars, Kshiroda Sun¬ 
dari died leaving behind her a son Hari* 
bole Chakravarti and two daughters 
Labanya and Mono Mobini ; the Maha¬ 
raja brought a rent suit for the entire 
rent against Haribole and the plaintiff 
but did not make Ksbiroda Sundari’s 
daughter Mono Mobini a party to the 
rent suit ; the Maharaja obtained a dec¬ 
ree for the entire rent less his 8 annas 
share which was payable to himself and 
proceeded to execute the decree as a dec¬ 
ree for rent under Chap. 14, Bengal 
Tenancy Act ; during the execution pro¬ 
ceedings Haribole died and his father 
defendant 1 was substituted in his place 
as bis heir and legal representative and 
execution proceeded against the plain¬ 
tiff and defendant 1 and the entire te¬ 
nure including the Maharaja’s share in 
it which carried a rental of Rs. 15 was 
sold and was purchased by defendants 6 
and 7, now appellants, with power to 
annul all incumbrances. The purcha¬ 
sers, i, e., defendants 6 and 7 served 
notice under S. 167, Bengal Tenancy 
Act, on the plaintiff for annulling the in¬ 
cumbrances. In these proceedings the 
plaintiff who was one of the judgment- 
debtors did not object to the execution 
proceedings on the ground that the pro¬ 
cedure under Chap. 14, Bengal Tenancy 
Act, could not be availed of by the Maha¬ 
raja as the decree was not a rent-decree 
and the property was accordingly sold 
free from incumbrances. 

On these facts it is clear that the 
decree could not be regarded as a rent- 
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decree as Kshiroda Sundari’s interest- 
in the taluk in question was her stri* 
dhan property and under the Hindu 
law devolved after her death on her 
son Haribole and her two daughters 
Labanya and Mono Mohini. At the date 
of the rent suit Labanya was dead but 
Mono Mohini was alive and she was a- 
necessary party to the rent suit. Mr. Brojo 
Lai Chakravarti has argued th at she was. 
fully represented by her brother Haribole 
who was himself an infant at the time ; 
both the Courts have overruled the 
argument based on this doctrine of re¬ 
presentation rightly. Although the 
taluk was a tenure and no notice was 
given of the succession of Mono Mohini 
to the tenure to the Maharaja under S. 15, 
Bengal Tenancy Act, the decree in the 
rent suit against one of the two heirs of 
Kshiroda cannot be regarded as a rent 
decree. If any authority is needed for 
this proposition we may refer to the case 
of Faizannessa v. Gaganesioari (1). The 
first ground of appeal, therefore, fails. 
The second ground of appeal which re¬ 
lates to estoppel is one of considerable 
difQculty. It is argued for the appellant 
that the plaintiff not having taken 
exception to the execution proceedings 
under Chap. 14, Bengal Tenancy Act, on 
the ground that the decree was not a 
rent decree is now precluded from doing 
so. It is said that he could not raise 
this plea as against the Maharaja by 
reason of the proceedings between him 
and the Maharaja, and consequently he 
cannot take this plea as against the 
purchaser at a sale at the instance of 
Maharaja. And in support of this con- 
tension reliance has been placed upon an 
unreported decision of this Court in the 
case of Profiilla Nath Tagore v. Satya 
Bhusan Das : Review Ruls Nos. 21-F 
and 22-E’ of 1923 in appeal from original 
decree No. 64 of 1920 to which my 
learned brother, was a party. I think this 
decision supports the contention of the 
appellant. In that case Mr. Justice 
Chatterjea and my learned brother made 
the following pertinent observations : 

As stated above, the plaint in the rent suit 
was framed, and the decree was passedi on the 
footing that there was only one tenure. It pur¬ 
ported, therefore, to bo a decree under the 
Bengal Tenancy Act and when the decree-holder 
adopted the p'ocdiure under Chip. L4, and got 
the processes of attachment and sale procla¬ 
mation issued simultaneously, and the sale 


(1) A. I. R. 1921 Cal. 434. 
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proslam^tioa published under S. 163 of the Aot 
(t, e., with power to annul all iQoamb»noej), 
there could bo no doubt thit ho meant to ^sell 
the defaulting tenures with power to annul all 
inoumbranoes.” So far »£ persons holdiog m- 
oumbraaoes who ware straagare to the deoree 
and sale ware oonoeruei thay would not ba 
affected by the fact that the judgment-debtor 
h\d not taken any exception to the prooeduce 
adopted uader Ohap. 14, though tha juigmeat- 
debtors’ interest in the tenure parsed at the sale, 
but if the judgmenb-debtocs thamsel^is olaim 
to have inoumbraucaa under tha tenure (i; 
uuder-tenures) it bjcoruis miterial to coasider 
what the effect is of their not tiklng any obje:- 
tioQ to the sale being held under Chap. It, oa 
the ground that the decree was really in respoot 
of six diflerenb tenures. It is argued oa bahilf 
of tlie r^spoa^oiit th^rt th) Iciudlord or ^ thirl 
party purchasing the defaulting tenure at the 
sale might not hive taken steps to annuel the 
uodertjnures held by thi judgment-dabtors. 
and that, therefore, the julgmoat debtors might 
wait until notices under S. 167 were served for 
annulment of the incumbrances. Bat we do 
not see how the judgment-debtors with thj full 
knowledge of the fact that the decree purported 
to be one in respect of single tenure and that 
the procedure adopted for bringing it to sale was 
that under the special provisions of Ohap 14 
would be justified in not objeoticg to the sale 
with power to annul incumbraaoa, and in wait¬ 
ing till the notices of aunnlmeat of iacum* 
brances were served upon them under S. 167. 
The order for sale ucdoc Ohap. 14 and the order 
confirming it having been passed in the presence 
of the judgment-debtors, were binding upon 
them not only in respect of their superior 
iuterest (i. e. the taluki interest), bat also in 
respect of the power to annul the under-teaures. 
There could be no doubt th it the zamindar pro¬ 
ceeded to sell the tenure of the judgment-debtors 
with power to annul incumbrances. It was in¬ 
cumbent, therefore, upon the judgment-debtors 
to raise the objection that the s<ale could not 
be *held with power to annul incumbrances. 
Not having done so and having allowed the sale 
to take place with power to annul all incum¬ 
brances and the sale to be confirmed without 
objection, they (or the plaintiff claiming through 
them) cannot now raise the objection that the 
sale could not be held with power to annul 
incumbrances in so far as the under-tinures 
which were held by the judgment debtors 
themselves were concerned. 

We think, therefore, that the decree of 
the Courts below should hi d.i8ehargod, 
and in lieu thereof it is ordered and 
decreed that the plaintiff will realize 
their claim from the surplus sale-pro* 
oeeds which represent K^iroda Sundari s 
share. The defendants 3, 4 and 5, who 
are respondents before us, wanted to be 
discharged from the suit. The appellant 
has no objection to the same. Defen* 
dants 3, 4 and 5 are accordingly dis¬ 
missed from this suit and the suit will 
be regarded as between the plaintiff on 
the one band and defendants 1 and 2 
and 6 and 7 on the other. 


There will bo no order for costs in this 

appeal. Plaintiff will be entitled to his 
costs in the Court of first instance. 

Plaintiff will pay the costs of defen¬ 
dants 3, 4 and 5 in this appeal. 

The cro33-objecbion is not pressed and 
is thsrefore dismissed. 

Panton, J.—I agree. 

R.K. ■ Decree modified. 
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B. B. Ghose and Ror, JJ. 

Secretary of State —Appellant. 

V. 

Altaf Sossein —Respondent. 

Appeal No. 121 of 1925, Decided on 
23rd May 1927, from the original decree- 
of the Spl. Land Acquisition Judge, 24- 
Perganas, D/- I7tih March 1925. 

(а) Land Acquisition—Evidence considered — 
Evidence relied not indicated—All round in¬ 
crease made being reasonable—Increase held not 
arbitrary. 

Where the Laud Acquisition Judge considers 
the evidence produced, but without iudioating 
the particular evidence relied on, comes to the 
coaolusioa that the award should be iucreased, 
and the iucrease made is uot unreasonable, the 
increase caonot be said to be arbitrary, as-it is 
cot always easy to give precise reasonings : 20- 
Bom. 1 {P. C.), Foil. [P 82S 0 1] 

(б) Land Acquisition Act, S. 23-~Valuation. 

Bsnt of basti laud is often no criterion for 
.ascertaining the actual value of the land. 

[P 828 0 1] 

Dioarka Nath Chakravarcy and Suren- 
dra Natk Guha —for Appellant. 

Ncisim Ali and Dipendra Mohan 
Ghose —for Respondent. 

Roy, J.—This appeal is by the Secre¬ 
tary of State for India in Council and 
against the decision of the Special Land 
Acquisition Judge, 24-P6rgana3. Lands- 
were acquired for a new road between 
Paddapukur Road and Michael Dutb 
Street in Kidderpore. This was one 
of the references made under S. 18, 
Land Acquisition Act. It concerned two 
plots of land, viz., plot' 111, with 
an area of 4 cottas 5 chattaks odd. The 
Collector's award was at the rate of 
Rs. 450 per cotta. The second plot is 
plot 6, with an: area of 13 cottas 6 
chattaks odd. This was divided by 
the collector in two sections and^ bis 
award was at the rate of Bs. 400 per 
cotta for 8 Gottaks 10 chattaks and odd 
and at the rate of Bs. 300 for the resk 
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amountiDg to 4 cottas 2 chattaks. The and works out at Ks. 542 per cotta 


owner who is a mutwalli asked for 
a reference and the Special Judge has 
increased the award by Rs. 100 per 
cotta in each case. It is contended by 
the Government pleader that the Judge 
having practically discarded-the evidence 
of the sale adduced by the claimants 
should not have enhanced the Collector’s 
award, that the increase is arbitrary 
■and that, so far as plot 6 is concerned, 
there was the definite evidence that the 
plot was settled by the mutwalli to a 
tenant at an annual rent of Rs. 72, and 
this should have been the basis of the 
award. • 

The learned Judge seems to have 
considered the evidence produced, and 
although he does not indicate the par¬ 
ticular evidence he relies on, he was 
apparently led to the conclusion that 
the award should be increased to some 
extent and he thereupon made this all 
round increase of Rs. 100 per cotta. 
As pointed out by their Lordships of the 
Privy Council it is not always easy to 
give the precise reasonings in cases of 
this kind : Secretary of State for Foreign 
Affairs v. Charles Worth Pilling & 
do. (1). 

The Collector made his valuation 
according to him on personal enquiry, 
regard being had to the nature of the 
land, its area, configuration and situ¬ 
ation. It does not appear that he placed 
any reliance on the fact that plot 6 
had been let at Rs. 72 per annum, for 
his award is much more than what the 
compensation would have been if he had 
followed this basis. It was a temporary 
arrangement made by the mutwalli in 
respect of basti land and the rent of such 
land is often no criterion for ascertain¬ 
ing the actual value of the land i Harish 
Chunder Neogy v. Secretary of State (2). 
On the other hand the mutwalli pro¬ 
duced evidence of actual sales of adjoin¬ 
ing lands, as for instance Ex. 2, where 
the mokurrari tenants’ rights were sold 
at Rs. 515 par cotta in 1909. This 
refers- to plot 4. The learned Judge 
has observed that this is a small plot and 
there is a road alongside eight to ten 
feet wide. The judge'* has not said any¬ 
thing, however, against Ex. 3 which con- 
■ceras plot 5. This sale was in 1913 

(IJ C1902J 26 Bom. 1=28 I. A. 12X=8 Bar. 1 

, (P.C.). 

(2) [1907] 11 C. \V. N. 875. 


Then there is the fact that the Collector 
made this award in plot 9 at the rate 
of Rs. 450 per cotta and in plot 
8 at Rs. 500 per cotta and for the 
back lands of plot 11, immediately 
to the south, he gave at the rate of 
Rs. 750 per cotta. It is not necessary 
to refer to the evidence of the expert 
valuer examined by the mutwalli or to 
the sale-deed of premises 22/1, where 
the purchaser paid Rs. 1,158 per cotta 
in 1915 in order apparently to extend 
and improve his land. There is ample 
evidence to justify the conclusion of the 
learned Judge that the award of the 
Collector should be increased. The in¬ 
crease given by him does not appear to 
be unreasonable. We consider, therefore, 
that the Judge was righfi^and that the 
appeal should be dismissed with costs, 
hearing-fee being assessed at ten gold 
mohurs. 

The mutwalli has a cross-objection, 
and his claim is that the award should 
be increased still further. The learned 
vakil wished to refer us to the evidence 
of the expert valuer but this evidence 
had not been printed and we were unable 
to accede to his request that we should 
refer to it at this stage. We have 
listened to his argument that land value 
increased between the dates of the 
various sales put forward in the evidence 
and the date of the declaration which 
was the 16th July 1918. There was 
probably some increase, but the increase 
was nob large, and regard being had to 
all the circumstances specially the 
awards in respect of plots 8 and 9 on 
which he himself relies for the first 
branch of the case, we do nob think a 
sufficient case has been made out for 
raising the compensation any further. 
The result is that the cross-objections 
are dismissed, bub without costs. 

The appellant must pay ad valorem 
Court-fee on appeal. Let the deficit 
Oonrt-fees be accepted. 

Ghose, J. —I agree. 

il-K. Appeal dismissed. 
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CUMCNG AND CaMMIADE, JJ. 

Promatha Nath Mukherji—'DelQnda.nt 
—-AppeUant, 

V. 

Bhabataran Ganguly —Plaintiff—Res¬ 
pondent. 

Appeal No. 185 of 1927, Civ. Rev. 
No. 1256 of 1926, Decided on 23rd June 
1927 , from the appellate decree of the 
Disfc. Judge. Hooghiy, D/* 4th October 
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learned District Judge and remanded tbo 
appeal to the lower appellate Court 
directing an enquiry into the propriety 
of the admission of the appeal and also 
directing that in case that inquiry should 
result in favour ot the appellant in the 
lower appellate Court the appeal should 
be decided again on the merits. The 
learned Judge heard the parties on tho 
question of the propriety of the admission 
of the appeal on the 30th July 1926, and 
he decided that the appeal should be ad¬ 
mitted. On the 4bh October 1926, ho 


1926. 

Limitation Act, S. 5 — Appeal filed beyond 
lltne^Pleader under a wrong impression as to 
its due date—Party accelerating filing — Time 
should be extended, delay being due to pleader s 

wrong advice. , 

Aq appeal filed oa l7th September 1926, was 

found to be one day beyond tinis. All the papers 
of this appeal had been made over to the pleader 
who thought that the appeal was not due till 
the 22od. but at the instance of the appellant it 
was filed at an earlier date, viz., the I7bb. 

Held : that it was neitherijust nor proper that 
the plaintiS-appellant should suffer for his 
pleader’s mistake and hence he was entitled to 
an extension of time under the provision of S. 5. 

AmavendTj, Nath Bose and Panna Bal 


Chatterjee —for Appellant. 

Sarat Chandra Bose and Manmatha 
Nath Ganguly—ior Respondent. 


Cammiade, J—This is an appaal by 
the defendant in a suit on a handnote, 
dated the 15thMarch I9l6. The suit was 
filed on the 14th March 1919, and 
dismissed by the trial Court on lUtli 
August, 1920. The decree was signed on 
thel6bh August 1920. The applications 
for copies of the decree and judgment 
were filed on 12bh August and copies 
were delivered to the plaintiff on 
August. The appeal was filed by the 
plaintiff against the decree on the 17th 
September 1920. The Seristadar reported 
to the learned Judge that the appeal was 
out of time and on 20bh September the 
Judge recorded an order: Heard pleaders, 
appeal admitted." When the appeal 
came on for hearing on the '9th March 
1922, an objection was taken by the res¬ 
pondent that the appeal had been filed 
out of time but that objection was over¬ 
ruled and the learned Judge decided the 
appeal on the merits and decreed it and 
also decreed the suit. This was on the 
2l8b March 1922. An appeal was filed 
in this Court against the learned Judge s 
dooree and, on the Ist April 1925, this 
Court reversed the judgment of the 


decided the appeal on the merits and de¬ 
creed it. 

In the appeal before us it is contended- 
that the learned Judge was wrong in his 
finding that the appeal was within timo 
and that the appellant was entitled to ex¬ 
tension of time under the provision of 
S. 5, Limitation Act. As a matter of fact 
when the period for preparation of decree 
is excluded it is found that the appeal 
was tiled one day beyond time and th& 
only question that the learned Judge had 
to decide was whether or not the appel¬ 
lant had shown reasonable cause within 
the meaning of S. 5, Limitation Act, for 
his delay in filing the appeal. The 
pleader who had acted for the appel¬ 
lant died before the enquiry was held- 
Affidavits had been filed, one of them by 
the clerk of the pleader. It would ap* 
pear that according to these affidavits tho 
facts are that the papers including the 
stamp for memorandum of appeal had 
been made over to the pleader on the 9bh 
September and that the pleader had been 
under the impression that the appeal waa 
nob due bo be filed bill the 22nd Septem¬ 
ber, bub that at the instance of the ap¬ 
pellant the appeal was filed at an earlier 
date, that is bo say, on the l7bh Septem¬ 
ber. It is nob disputed that if the pleader 
had been under a wrong apprehension 
about the date on which the appeal had 
to be filed and had given mistaken advice 
to his client, this would amount to suffi¬ 
cient cause within the meaning of S. 5, 
Limitation Act. But what is contended 
on behalf of the appellant before us is 
that the plaintiff, who is respondent 
before us, did not act on the pleader’s 
advice because, if he bad left the matter 
in the pleader's hand the appeal would 
have been filed on the 22Qd September 
and nob on the 17th September. It does 
nob seem reasonable to say that because 
the plaintiff accelerated the filing of the 
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appeal he is to be blamed. If fche facfcj 
had been otherwise and the pleader had 
wished to file fche appeal ou fche 17fch 
September, and the party had asked that 
ifc be filed on fche 22nd, fche party would 
have been to blame for the delay. As 
matters stand now ifc is nob jusfc or proper 
that fche respondent before us should suffer 
for fche pleader’s mistake. 

That is as regards fche-matter of pro¬ 
priety of fche admission of the appeal. As 
regards the merits of fche decree passed by 
fche learned Judge ifc is urged that fche 
learned Judge was wrong in giving fco 
the respondeat interest; afc fche rafce stipu¬ 
lated in handnofce up fco fche dafce of reali¬ 
sation. The way in which fchis matter 
13 sought fco be made a question of law is 
this ; it is said that the grounds on which 
the learned Judge has given interest afc 
this rafce for the whole period up fco fche 
realization are erroneous. But what the 
learned Judge had said is fchis that fche 
present appellant who was fche defendant 
in fche suit has caused much harrassment 
fco fche plaintiff who is now the respon¬ 
dent. It is urged on behalf of the appel¬ 
lant before us that the whole of fche de¬ 
lay was caused by the plaintiff’s mistake 
in filing his appeal one day 'beyond fche 
time allowed by law. Bufc fchis was nofc 
fche only cause of delay in fche disposal 
of fchis mafcfcer which has bean before fche 
Court from March 1919. What fche learned 
Judge appears to have meanb is that ex¬ 
cept for fche delay in filing fche appeal 
which is nofc due fco any fault on fche part 
of fche plaintiff fche rest of the delay was 
caused by fche defendant. In any case 
fche mafcfcer was one entirely within fche 
Judge’s discretion. Ifc is nofc a mafcfcer fco 
be interfered with in second appeal. 
Tha appeal is, therefore, dismissed with 
costs. The rule is discharged. 

Cuming, J.— I agree. 

Appeal dismissed. 
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Page and Graham. JJ. 

Berhampur Oil Mills, Plain¬ 

tiffs—Appellants. 

V. 

Firm of S.B. TJahiri —Defendants— 
Respondents. 

Appeal No. 193 of 1926, Decided on 
26fch May 1927. 


Practice—Appeal Court can consider matters 
before It de novo both as regards law and fact—^ 
It should not interfere unless lower Court's deci¬ 
sion is wrong. 

It is the duty of the Court of appaal cto consi¬ 
der the matter before it both as regards’ law and 
fact da 11070, but where there is a decision upon 
facts depending upon the credibility of witnesses, 
the appeal Court ought not to iaterfera with the 
dacisiou arrived at unless it is satisfied that the 
decision which was reached in the lower Court 
was wrong. [p 831 0 1] 

SOfTCbt Chandra Boy Ghowdhury and 
Kali Ki'fikar Chakravarti —for Appel¬ 
lants. 

Gunada Gharan Sen, Pannalal Chat- 
terjee and Jahnavi Gharan Das Gupta^ 
Respondents. 

Ju<lgment.“"Thi8 is an appeal from 
an order of the Subordinate Judge of 
Murshidabad returning fche plainfc in the 
suit; fco the plaintiffs for presentation to 
fche proper Gourfe, upon the ground that 
no part of fche cause of action arose with¬ 
in fche jurisdiction of fche Subordinate 
Judge of Murshidabad. The question 
depended upon fche facts which were 
proved. There were fcwo witnesses called 
on behalf of fche plaintiffs and one witness 
on behalf of fche defendants and fchere 
was an entry in the plaintiffs’ book 
which was also before the Court. Upon 
the evidence adduced before the learned 
Subordinate Judge he came fco the con¬ 
clusion that there was no agreement for 
payment of fche purchase price at Ber¬ 
hampur, or fchafc delivery should be taken 
having regard fco the contract between 
the parties afc Berhampur. It is upon 
those fcwo grounds, which depend upon 
fche^ evidence before fche Court upon 
which fche learned advocate on behalf 
of fche appellants has strenuously urged 
that fche trial Court had jurisdiction to 
entertain tha suit. The learned Sub¬ 
ordinate Judge has taken a strong view 
of fche value of the evidence on fche one 
side and on the other, after hearing wit¬ 
nesses, examined and cross-examined afc 
great length. 

The case now comes in appeal before 
us. We must ourselves consider whether 
wa think that fche decision was right or 
nofc, be fche question one of law or one of 
fact. Bub whether fche appeal Court is 
balanced or even if it is inclined to fche 
view fchafc fche decision arrived afc was 
not fche decision afc which fche Oourb 
might itself have arrived if it was try“ 
ing the case as one of first impression* 
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onght to interfere. It is the duty of the 
Court of appeal, as I understand the law, 
to consider the matter both as regards 
law^and fact da novo but where there is 
a decision upon facts depending upon 
the credibility of witnesses 1 do not think 
that the appeal Court ought to interfere 
with the decision arrived at unless it is 
satisded that the decision which was 
reached in the lower Court was wrong 
and although we have given very careful 
consideration both to the facts and to the 
exhaustive argument which has been 
presented to us, I am not myself satis* 
hed that the decision of the lower Court 
was wrong. I regret that I am not 
satisfied, because it means that those 
parties will probably have to litigate 
their grievance (if it is open to them to 
do so) in another place, whereas the tri¬ 
bunal before whom this suit was brought 
was a satisfactory Court in which to 
settle their dispute. But although I do 
so with regret I feel compellei to say, 
having regard to the evidence in this 
case that I am not satisfied that the 
decision arrived at by the learned Sub¬ 
ordinate Judge is wrong and, in my opi¬ 
nion, the appeal should be dismissed 
with costs, the hearing fee being assess¬ 
ed at three gold mohurs. 

Let the plaint be returned to the 
plaintiffs forthwith. 

J.v. Appeal dismissed. 
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Panton and OaAKftAVARXi, JJ. 

SrimaU Cham Bala Dasi and others — 
Defendants—Appellants. 

v. 

Srimiti Nihar Kumari Dasi and 
offiers—Plaintiff s^Iiesponienbs. 

Appeal No. 1513 of 1924, Decided on 
24bh August 1926, from the appellate 
decree of the Addl. Dist. Judge, Midna* 
pore, D/- 27th March 1924. 

(a) p, 0., O. 41, R. 33 ~ AUernatlve 

praijtfr*—0/w relief dented — AllernaUve relief 
•hottid be given if findtnge by appellate Oourt 
jueUfy for declaration and recovery of 

poeseutoH or oompen$ation-“Decree for recovery 


of possession passed—Mesne profits also should 
be given. 

Rale 33 is primarily i iteodcd for a ooQtiQ' 
geooy lik-3 this whan there are two.alternativa 
prayers made by the pHintifl hs miy ba well 
satisfied with oae of the reliefs obtained by him. 
Bat if on appeal tha' relief is denied to him in 
justice the plaintiff ought t3 b3 given the other 
alternative roluf if the fi. idmgs arrived at by the 
appellate Ooars justify suoh a decree : G. L. 

J. 390, Ref. If the plaintiff is entitled to the 
alteraitive relief as prayed for in the plaint when 
a decree is mide uoder O, 41, R, 33, thj plaintiff 
should gat all that he is entitled to under the 
judgment arrived at by the Oourt of appeal ; for 
example, in a suit for declaration of title and 
recovery of possessio i or foe recovery of oompea- 
sition if the plaintiff is given a decree for re¬ 
covery of possession, he is also entitled to mesne 
profits. [P 832 0 2] 

(6) Bengal Tena^icy Act, S. 18i — Landlord 
and tenant — Limitation. 

Whe'e the dispossession is. not made by land¬ 
lord the special rule of lim'tatioo has no apoli- 
cation. [F 832 C 2] 

Amirendra Nat'i B)se an 1 Sitres 
Chaaira Mukerji —for Appallauts. 

' G^pendra Nath Diss — for Respon¬ 
dents. 

Chakravarti, J.—This is an appeal by 
defendants 3 to 8 and arises out of a suit 
for declaration of the plaintiff’s title and 
for recovery of possession -of certain land 
described in the schedule to the plaint 
with mesne profits. The facts shortly 
stated are these : Defendant 10 and one 
Surja ware the owners of a jote consist¬ 
ing of 2 bighas 16 cottas of land. They 
sold it to defendant 9 on the 6th May 
1910. Defendant 9 in his turn sold the 
land on the lltb December 1916, to the 
plaintiff with a condition that if the 
purchaser was ousted or otherwise de¬ 
prived of the land the purchaser would 
be entitled to recover the amount paid as 
consideration with interest. 

Defendants 3 to 8 contended that they 
were tenants of the land in suit, which 
formed, according to them, pirt of a 
tenure of 22 bighas odd. They further 
alleged that defendant 10 and Surja 
held the land under them.. It was fur¬ 
ther alleged that defendant 10 and Surja 
held the land through defendants 1 and 
2. The Court of first instance came to 
the conclusion that the plaintiff had 
failed to show that the land in suit 
formed a holding belonging to defendant 
10 and Surja. He held that the land 
was really part of the tenancy sat up by 
defendants 3 to 8. In that view the 
learned Munsif gave a decree to the 
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plaintiff for the recovery of the money 
under the condition in the conveyance 
to which I have already referred. This 
decree for money was made against 
defendant 9. 

There was an appeal against that de* 
cvee by defendant 9. In that appeal the 
plaintiff, as also the other defendants, 
were impleaded as respondents. The 
learned Additional District Judge who 
heard the appeal came ‘to the conclusion 
that the land In suit really formed part 
of the holding which belonged to defen¬ 
dant 10 and Surja, and that it was in 
fact the holding of 2 bighas 16 cottas 
which was sold by defendant 10 and 
Surja to defendant 9 who also in his tarn 
sold it to the plaintiff. The points which 
were urged on behalf of the defendant* 
appellant in the Court of the learned 
Additional District Judge were whether 
the land in suit formed the jote of 2 
bighas 16 cottas and as such belonged 
to the plaintiff, whether the plaintiff’s 
suit was barred by general or special law 
of limitation and to what mesne profits, 
if any, the plaintiff was entitled. 

On the first point the lower appellate 
Court came to the conclusion, as 1 have 
stated, that the land in suit was really 
the land of the jote of 2 bighas 16 
cottas and, therefore, the plaintiff had 
acquired a good title under his convey¬ 
ance. The learned Additional District 
Judge further held that the suit was not 
barred by limitation. On these findings 
he reversed the decree of the learned 
Munsif and gave a decree to the plaintiff 
for the recovery of possession of the land 
in suit with mesne profits which he as¬ 
sessed at Rs. 68-14-6. 

In appeal before us the learned advo¬ 
cate for the appellf.nt has urged, first, that 
the learned Additional District Judge 
had no authority under O. 41, R. 33 
to make a decree in favour of a plain¬ 
tiff who had preferred no appeal against 
the decree of the first Court; secondly, 
that the suit was barred by the special 
law of limitation ; and lastly that, at any 
rate the learned Additional District 
Judge ought not to have given any 
decree for mesne profits. As to the first 
point, it appears to us that the learned 
Additional District Judge was authorised 
under the provisions of O. 41, R. 33 to 
pass a decree on the findings arrived 
at by him in favour of the plaintiff who 
brought the suit with alternative prayer 


either for recovery of possession of the 
land in suit with mesne profits or if 
that fails for recovery of the compensa*^ 
tion due under the condition in the 
conveyance, when the learned Judge 
found that the plaintiff was not entitled 
to the alternative prayer which was 
granted by the Court of first instance 
it was his duty to grant, if the findings 
justify, the other relief in order to adjust 
the rights of the parties in accordance 
with justice, equity and good conscience 
as was pointed out in the case of Ganga- 
dhar Muradi v. Banabaski Padihari (1). 
It appears to me that R. 33, O. 41, 
Civil P. C., is primaiuly intended for a 
contingency like this : when there are 
two alternative prayers made by the 
plaintiff he may be well satisfied with 
one of the reliefs obtained by him. But 
if on appeal that relief is denied to him 
in justice the plaintiff ought to be givon 
the other alternative relief if the find¬ 
ings arrived at by the lower appellate 
Court justify such a decree. I think, 
therefore, the first point fails. 

As regards the second point: it appears 
that there is a clear finding by the 
learned Additional District Judge that 
the dispossession was practically made 
by defendants 1 and 2 and not by land' 
lord. That being so the special rule of 
limitation has no application. 

As to the last point: it appears to me 
that if the plaintiff is entitled to the 
alternative relief as prayed for in the 
plaint, there is no reason why, when a 
decree is made under O. 41, R. 33, Civil 
P. C,, the plaintiff should not get all 
that he is entitled to under the judg¬ 
ment arrived at by the Court of appeal 
below. 

The result is that this appeal fails 
and is dismissed with costs. 

Panton, J.—I agree. 

R D. Appeal dismissed. 


(1) [1914] 22 0. li. J. 390=24 I. 0. 208. 
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Ohakravabti, j. 

Durgi C!t%ran Strkrtr —Pebifcioner. 


V. 


Bishnupada Sana and others —Op* 
poslte Party. 

Givil R 1 I 9 No. 65 of I92ff, Docided on 
26bh March 1926, against the order of 
the 2nd Addl. Dist. Judge, Howrah. 

Civil P, C., 0. 21, R. 90— AppUcation for 
setting aside sale under R. 9o and also on the 
ground under S. 173, Bengal Tenancy Act — Sale 
set aside under both provisions—‘Order setting 
aside sals is not appealable.—Bengal Tenancy 
Act, S. 173. 

Where an application for setting aside a sale'is 
made oi two grounds, first on the ground under 
the provisions of S. 173, Bengal Tenancy Act 
and also under 0. 21, R. 90, Civil P. 0.. and the 
sale is set aside under the provisions -of both, 
the order setting aside the sale is conclusive and 
au appeal against the order so far as it purports 
to be under R. 90, 0. 21, is infructuous aud an ap¬ 
peal against the order under R. 90, O. 21, should 
not be entertained, because the appellate Court 
oan not give any relief to the appellant, although 
the order under O. 2l, R. 90, might be errone¬ 
ous- [P 834, 0 IJ 

Durga Ckaran Sircar and Naretidra 
Nath Chowdhurij —for Petitioner. 

Bupendra Nath Mitter Atid Moni Ball 
Bhattacharjee —lor Opposite Party. 

Judgtuent. —This rule arises out of 
an application made by the mortgagee 
a tenant judgment-debtor in a rent de* 
\ crea for setting aside a sale held on 
\feh 0 I4th March 1916. The facts 
portly stated are these: A holding 
belonging to one Gopinath Midday was 
mortgaged to the petitioner. During 
the aubaistence of that mortgage, the 
landlord obtained a decree for rent 
against Gopinath and in execution of 
that decree brought the holding to sale, 
as stated above, on the 14th March 
1916. The petitioner made an applica¬ 
tion for setting aside the sale under 
O. 21 , R. 90, Civil P. 0., and also under 
8.173, Bengal Tenancy Act, on the 5 bh 
January 1925, The auction-purchaser 
opposed the application on the ground 
that the application was barred by 
limitation and that there was neither 
any fraud nor any irregularity in the 

the sale. The property was 
sold for adequate price and the purchase 
was made by the auction-purchaser for 
"J® benefit and not for the benefit 
"■“J J^dg»ent-debtor as alleged by the 
petiiipner. The learned munsif tried 
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both the applications or rather the ap* 
plications under both heads together. 
He found that the application was 
not barred by limitation and that so far 
as the case under 0. 21, R. 90, was con* 
corned, the sale was brought about by 
fraud and that processes were suppressed 
and not served and that the property 
was sold for inadequate price. As re¬ 
gards the application under S. 173 
Bengal Tenancy Act, the learned Munsif 
also found that the decree obtained by 
the landlord was a sham and collusivo^ 
transaction that the sale was really 
sham, that the judgment-debtor mado 
the purchase in the name of the auction- 
purchaser and that the judgment-debtor 
had all along continued in possession, 
Ihe learned Munsif in the course of his 
judgment, after stating that the sale was 
liable to »be set aside under S 173 
Bengal Tenancy Act, in making the 
order, stated that the petition under 
O, 21, R. 90 was allowed aod the sale sel; 
aside. The auction-purchaser preferred 
an appeal to the learned District Judge 
so far as the order of the Munsif setting 
aside the sale was concerned. It wae 
pointed out on behalf of the petitioner 
before the learned District Judge that 
the order setting aside the saJe so far 

as it was directed under S. 173. Bengal 
Tenancy Act, was conclusive and no an- 
paal lay. But the learned Distriefr 
Judge overruled that objection and enter¬ 
tained the appeal on the ground that 
the order was made under O. 21 R 9 q 
and disagreeing with the Munsif as ta 
matters which arise under O. 21, R 90 
set aside the order of the* munsif' 
Against that order the present petition 
for revision was filed. 

The learned vakil who appeared to 
show cause did not contend that when 
an order setting aside the sale is made 
that order is conclusive and is not open 
bo appeal. Bub he contended that the 
order setting aside the sale really was 
made under O. 21, R. 90, and that there¬ 
fore the learned District Judge had 
jurisdiction to set aside the sale. It was 
further contended that so far as the 
question of limitation was concerned 
that was a question common between 
the two branches of the applioa- 
tion of the judgment-debtor. There¬ 
fore the application' under S. 173 
Bengal Tenancy Act, was barred by 
limibation» Reading the judgment ot 
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the learned Munaif as a whole, ib appears 
to me that he came to the findings upon 
which he held that the sale was liable to 
be set eside under S. 173, Bengal Tenancy 
Act. The learneil Munsit further found 
facts upon which ho hsid that the sale 
was liable to be set aside also under 
O. 21, B. 90. There cannot, therefore, be 
any doubt that the sale was set aside on 
both the grounds, although his order 
setting aside the sale was apparently 
made under 0. 21, R. 00. That may be 
accounted for by the fact that the sale 
need not be set aside twice over. In 
fact the sale was set aside both under 
R 173, Bengal Tenancy Act, and under 
O. 21. R. 90. So far as the order under 
S. 173, Bengal Tenancy Act, is concerned, 
it is conclusive ; and, therefore, the sale 
had been set aside and was not liable to 
be reviewed on appeal. Therefore, the 
learned District Judge, although he dis¬ 
agreed with the Munsif as to the effect 
of the evidence so far as it related to the 
proceedings under O. 21, R. 90, 
aive any relief to the appellant before 
him. baeausa tha sale wa, also 
by an order which was not open to appeal 

*^*In^ the oiroumstanoes like the present 
where an application for ® 

sale is made on two gtounds °° ‘®®. 
around under the provisions of S. ITd.tian 
oal Tenanoy Act, and also undei O, 21, 

B 90. and the sale is set aside under the 
provisions of both, the order setting aside 
iha sale is oonolusiva and an appeal 
Igainst the ordo^ so far as it purports to 
be under B. 90, O. 21, is infruotuous, and, 
in mv opinion an appeal against the 
order under R. 90, 0. 21, should not be 
anterbained, because the appellate Court 
oould not give any relief to the appellant, 
although the order under O. 21, R. 90 
might be erroneous. I think, therefore, 
the order of the Munsif dated the 26bh 
June 1925, setting aside the sale, is con¬ 
clusive so far as ib was made under 
S. 173, Bengal Tenancy Act, and was 
nob liable to be set aside, because the 
application of the petitioner under 
O. 21, R- 90 was infruotuous. On the 
whole, therefore, I think the order of the 
learned Munsif, dated the 26bh June 1925 
setting aside the sale should be restored. 

The rule is accordingly made abso¬ 
lute. The petitioner will be entitled to 
costs of this rule which I assess at 2 gold 
jnohurs. Tha order of the District Judge 


awarding costs to the parties is set aside 
but I make no order as to the costs of 
the proceedings before the District Judge. 
Costs will bear interest at the rate of 
6 per cent, per annum from the date 
of tha judgment of this Oourt until 
realization. 

R.D. Rule made absolute. 
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Mukerji and Graham, JJ. 

Hem Chandra Datta and offers—Ap¬ 
pellants. 

V. 

Uma Sadhan Mukhopadhya and others 
—Bespondents. 

Appeal No. 34 of 1927, Decided on Slsfi 
May 1927, from the original order of 
the Addl. Dist. Judge, Howrah, D/- 12bh 
January 1927. 

(а) Provincial Insolvency Act (1920), S. .68— 
Application for challenging act or decision oS 
receiver—Grounds may he supplemented or 
amplified later on. 

Although the act or decision of the receiver 
must be challenged, if at all, by au application 
presented within 21 days from date of such 
act or decision, there is nothing in the Act to 
show that all the grounds upon which it is 
ohalleoged must-be stated in that application, or 
that the grounds.mentioned therein may not be 
supplemented or amplified later on. [P 635 0 3] 

(б) Provincial Insolvency Act^ Ss* 4 and 6— 
Title of insolvent, to property which is sold, in 
guestion — Sale—Purchaser is entitled to have 
the sale set aside and purchase. money refunded 
to him. 

It is clearly the duty of the Insolvency Oourt, 
apart from any objections from the patties be¬ 
fore it, to be satisfied as to the propriety of a 
judicial sale held in respect of the insolvent's 
estate. 

In judicial sales it is incumbent on the Court 
to be scrupulous in the e:ctreme and anything 
that may afiect the bid has to be disclosed with 
all fairness and in sufficient detail. It is the 
clear duty of the Insolvency Oourt to apprise 
the intending bidders that the question of 
insolvent’s title to the property is sub 
judioe. 

Where the purchasers are misled into pur¬ 
chasing a property, the title whereto is bemg 
questioned in a pending litigation of whwh 
they were kept in ignorance, the sale is 
to be set aside and the purchase money 
refunded : 36 Cal, 323 (P. 0.), Appl, [P 636, 0 IJ 

B. C. Mitter and Chandra Sekhar^ 

for Appellants, 

Tarakeswar Pal Choudhury, Prokash' 
Chandra Pakrashi, Gopendmnath Doit 
S. N. Banerji, Santimoy Masumdaft 
Uma Charan Laha and Jnan Chandra 
Roy —for Respondents. 
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Makerji, J. —This appeal has been 
pL'eferred from an oi’der passed by the 
Additional DUbriot Judge of Howrah in 
aain^oWeacy ca^ei by which the learned 
Judge has refused bo seb aside sale of a 
property which is alleged bo belong to the 
iusoivenb, and he has directed the pur¬ 
chaser to deposit the purchase money in 
■full within a week, failing which he has 
ordered the amount of deposit to be 
forfeited. The property in question is 
eaid to be a garden, consisting of 23 
bighas of land including soma paddy 
lauds with a brickbuilt house standing 
thereon. It was under a mortgage in 
favour of one Mnl Chand Baisya whose 
dues have coma up to about Rs. 30,003, 
the principal amount saoured by the 
mortgage being Rs. 15,003. It was pat 
up to sale free from all incumbraacas 
and the appellants purchased the same 
at the auction for Rs. 15.053 being the 
highest bidder therein. They deposited 
25 per cent, of the bid, i, e., Rs, 3,672-8. 
The coutasting respondent in the appeal 
is the mortgagee Mul Chand Baisya. 
The receiver has supported the appel¬ 
lant in this appeal. 

The auction-sale was held on the 27bh 
September 1926. On the 7th October 
1926, the hrst application to set aside 
tha sale was filed ; it was based on tho 
groind that there was a gross misrepre¬ 
sentation or misdescription in the hand¬ 
bills that were issued as in them the 
property was said to be a “ big garden 
27i bigbas in area, while in point of 
fact about 20 bighas out of the land was 
paddy land. Another petition was filed 
later on the 21th November 1926, in 
which it was complained that the title- 
deeds of the property had not bean 
made available for the inspection of 
intending purchasers, that the price of 
the property was much less, that it was 
nob disclosed that litigation was pend¬ 
ing in respect of the insolvent's title to 
the property and that there wfire no 
specifications as regards the real charac¬ 
ter of the insolvent’s rights in the pro¬ 
perty. The receiver who was asked to 
report submitted bis report on the 
4th December 1926, into the details of 
which it is nob necessary to enter. 
Shortly abated, it recommended an order 
for the setting aside of the sale. 

The learcthd Judge has ref nsad to set 
aside the aale and has passed the order 
to which we have rafaried. Several 


objections in . the nature of objections 
in Itmini have been urged on behalf of 
the contesting respondent. The first is 
to the effect that the purchase was 
made by 3 persons jointly, while the 
application for setting aside the sale 
filed on the 7bh October 1926, was on 
behalf of only one of them, namely, 
Nital Chand Aidy and on the basis of 
that application the proceedings ware 
not competent. The real position is 
that Nitai Chand Addy bid at the sale. 
He disclosed that he was making the 
purchase on behalf of himself and the* 
other two. Ha made the deposit, and 
it may also be mantioned that all the. 
three persons are the appallanbs in this 
appeal. This objection, in our opinion, 
has no substance. 

The next objection is that the pro- 
caelings shonld in view of S. 5, sub- 
S. (1), Act (o of 1920) have been 
as in snits, and that, therefore, they 
should not hava baan started except on 
a verified petition and evidence also 
should have baan takao. This is a more 
substantial objaotion, aal unless we are 
able to disposa of the matter on facts 
about which there can possibly be no 
controversy we must ha/a to remand the 
case to tha Court balocv to proeead more 
regularly. The third objection is that 
having regard to the proviso to S. 68 of 
the Act the petition of the purchasers 
filed on the 21th Novembar 1925, cannot 
be eotertainad. With this we do not 
agree, because, though the act or deci¬ 
sion of the receiver must be challenged, 
it at all, by an application presented 
within 21 days from date of such act 
or decision, there is nothing in the Act 
to show that all the grounds upon which 
it is challenged must ba stated in that 
application, or that the grounds men- 
tionei therein may not ba supplemented 
or amplifiod later on. Tha last objec¬ 
tion is that what was cumplained of was 
not really the act or decision of the 
receiver, bub that of the Ccurt itself, 
because in the present case tha sale was 
held by the Court. In our opinion it is 
possible to taka the view that the auc¬ 
tion was held by the receiver, though 
under the direction and supervision of the 
Court and even if an appeal did not lie to 
the Judge under S. 63 of the Act, the 
order passed by him is appealable under 
8. 75, sub-S. (3), the req lisite leave hav¬ 
ing bean obtained. 
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On the meritg of the appeal the first 
thing that wa desire to say is that we 
do not feel pressed by the appellant’s 
objection as regards the lands being 
paddy lands. We think the appellants 
had sufficient notice of that fact. The 
findings of the learned Judge as to this 
matter are clear. It is somewhat curi¬ 
ous that the learned Judge did not deal 
with the other allegations that are con¬ 
tained in the petition of the 24th Nov¬ 
ember 1926, and the matters that arise 
upon the report of the receiver dated the 
4th December 1926. We think the 
learned Judge should have dealt with 
them, as it is clearly the duty of the 
Insolvency Court, apart from any objec¬ 
tions from the parties before it, to be 
satisfied as to the propriety of a judicial 
sale held in respect of the insolvent’s 
estate. So far as these matters are con¬ 
cerned the one thing that, in our opin¬ 
ion, is sufficient to condemn the sale is 
the fact that the transfer made by the 
insolvent in favour of one Nirapada, the 
validity of which was decided against 
the claimant Nirapada by the Judge, but 
as regards which an appeal was pending 
in this Court at the time of the sale, 
was not disclosed in the handbills or 
in the conditions of sale. It may be 
that the appeal is a frivolous one and 
that it will not succeed, but it was the 
clear duty of the Court to apprise the 
intending bickers that the question of 
insolvent’s title to the property was sub 
judice. In judicial sales it is incumbent 
on the Court to be scrupulous in the 
extreme and anything that may affect 
the bid has to bo disclosed with all 
fairness and in sufficient detail. The 
principles relating to this matter are 
now well settled [see MoJiovied Kala 
Mear. Barperink {\)]. We think the 
appellants may justly complain that 
they have been misled into purchasing a 
property the title whereto is being ques¬ 
tioned in a pending litigation of which 
they were kept in ignorance. 

The appeal, in our opinion, should suc¬ 
ceed. The order of the learned Judge 
from which the appeal has been prefer¬ 
red is set aside and the deposit money 
should be refunded to the appellant. 
There will be no order for costs in these 
proceedings either in this Court or in 
the Court below. 

(1)[1909] 36 Cal. 323 = 1 I. C, 122=36 I. A. 

32.(P. 0.). 


The rule ij discharged. No order 
to costs. 

Graham, J. —I agree. 

K-D. Appeal allowed!. 


A-1. R. 1927 Calcutta 836 

B. B. Chose and Roy, JJ. 

Solema Bihi and others —Appellants. 

V. 

Hafez Mahaminad Hossein and others 
—Respondents. 

Appeals Nos. 77 and 116 of 1925, De¬ 
cided on 15th February 1927, from tha 
original decree of the Sub-Judge. Dacca, 
D/- 3rd January 1925. 

(а) Transfer of Property Act, S. 53— Taking’ 
security from other persons jointly with debtor 
does not render the transaction a fraudulent one. 

If the creditor having a real demand against 
his debtor takes security from other persons- 
jointly with the debtor for hU debt, that cannot- 
be cojsidsred as a fraudulent transactioi on any 
ground whatsoever, [P 839, 0 2J 

(б) Transfer of Property Act, S, 5S—Scope, 

What S. 53 invalidates is a transfer which 
removes the whole or a part of the debtor’s pro¬ 
perty from the creditors as a body to the benefit 
of the debtor : A. I. B. 1915 P. C. 115. Foil. 

fP 839, C 2 ; P 840. 0 1] 

(c) Transfer of Property Act, S. 98— Mortgage- 

anomalous — Consiruciion. 

• 

Where an anomalous mortgage provided thus r- 

“We shall pay ofi your said amount within 
three years from to-day. But if in the meantime 
a third party brings any suit against us or any 
one of us and attaches or endeavours to bring, 
into auction or brings into auction any property 
of us, then without waiting for the due date you 
shall forthwith bring a suit for foreolosure of, 
this kct kobala and having got a decree shall 
be owners of the properties mentioned, in the 
schedule below” and so forth ; 

Held-, that the mortgagee was entitled to enforce 
the contract by bringing the suit for foreclosure, 
ou attachment by other creditors within three 
years. [P 840,01] 

(d) Mahomedan Law—There Is no such thing 
as family trading partnership^Partnership of 
two Mahomedan brothers is governed by contract 
—Ordinarily it terminates on death of one of 
them — Contract Act, S. 253 (10). 

Under Mahomedan Law, there is no such 
thing as a family trading partnership as under 
Hindu Law and any partnership transaction be¬ 
tween two Mahomedan brothers must be gover¬ 
ned by the contract between the parties as re¬ 
gards the partnership. Ordinarily the partner¬ 
ship terminates on the death of one of the 
partners unless there is evidence to the contrary. 

. tP 840, Oil- 
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<e) PaWtt^rshfp— 

Money oc property given away does not oon* 
tiuue to b3 the assets ol the firm when it is given 
over to a third party. CP 812 0 1] 

(/) Ouardlam ani Wards Aal, S, 30— Mana" 
ging partner also appointed guardian of j^fuor 
partners under the Act — Mortgage by such 
partner without District Judge's sanction can be 
invalidated by minors. 

Where a managing partner of a firm is also 
appointed guardian of minor partners under the 
Aet, his powers must be ex.ercised in accordance 
V7ith the provisions of the Act and therefore a 
mortgage of the minor’s properties efiected-with¬ 
out the sanction of the District Judge cau be 
invalidated at the instance of the minors or the 
person interested under S. 30. [P 842 C 1] 

(g) Power of attorney—Must be strictly con¬ 
strued—No 'express power to mortgage in am- 
mukktearnama—It cannot be constriced to give 
such power. 

Power of attorneys must be strictly con¬ 
strued. Where am-mukhtearnama confered the 
power ou the agent to borrow any money for 
any purpose and do any other work as necessity 
arises : 

Held : th>t as no express power to mortgage 
had been given, it was difficult to say that the 
terms of the am-mukhtearnama can be con¬ 
strued into a power for giving a mortgage. 7 
Cal. 253 ; 10 Cal. 901 (P. O.) Foil. [P 342 C 2] 

(h) Practice — Appeal—New plea cannot be 
raised. 


Where a case was fought out on tha footing 
that the properties belonged to all the ostensible 
mortgagors and all the mortgagors were bound 
by the mortgage, the position, that if all the 
mortgagors are not-found to bs bound by the 
mortgage it should be decided that some of the 
properties included in the mortgage do not 
balong to all of the mortgagors, cannot be 
allowed to be raised for the first time iu anpeal. 

[P 842 C 2] 

Charu Chandra Biswas, Pra/alla 
Chandra Chakravarti, Sii’car and Darya 
Charan Boy Choadhary —for Appellants. 

S. C‘Basak And Asita Banjan Ghose, 
Prabodh Kumar Das, Panchanan Ghosal. 
Shyamadas Bhattacharjee and Jyoti 
Nath Ghose —for Eespondents. 


B. B. GHose, J .—These fcwo appea 
arise out of one decree made by tl 
Subordinate Judge for foreclosure of 
mortgage, alleged to be by condition; 
eale by the plaintiff. There wore thn 
sets of defendants in the Court bsloi 
There were two brothers named Akbi 
Khan and Amanat Khan. Both of the 
are dead. The defendants 1 to 9 a 
^be representatives in interest of Akbi 
Kheoi- The defendants 10 to 18 a 
the legal representatives of Amanat Kha 
The defendants 19, 20 and 21 are thn 
urnu of B£Eir#anB, who may be desoribi 
AS the ICarwari detehdants, who wei 

ft 


made defendants on the ground that 
they had attached certain of the mort¬ 
gaged properties for debts alleged to 
have been due from the mortgagors. The 
mortgage is dated the 18tb March 1921 
and it purported to have been made by 
Akbar Kban for himself and as am- 
mukhtear for Solema Bibi, defendant 10, 
the widow of Amanat Khan, and also as 
am-mukhtear for Rohima Bibi, the adult 
daughter of Amanat, and as guardian on 
behalf of the minor sons and daughters 
of Amanat named Soleman Khan. Baba- 
mat Kban, Sarifatennessa, Shamedanessa 
and Hamidanessa. It also purported to 
have been executed by Md. Nainuddi, the 
adult son of Amanat, and by Asraban- 
nessa, the adult daughter of Amanat. 
Amanat died on the 8th December 1909 
and Akbar died on the 8fch October 1921. 

Appeal No. 77 is by defendant 10, 
the widow of Amanat, and defendants 
13, 15, 16, 17 and 18, the sons and 
daughters ‘of Amanat. The defendant 
13 is Asrabannessa who had attained 
majority at the tim^ of the mortgage 
auxi who is said to have herself executed 
the bond. The other sons and daughters 
who have appealed were as already stated 
infants at the time of the execution of 
the bond. The adult son of Amanat, 
called Naimuddi, was defendant 12 
in the Oourt below. He has not preferred 
any appeal. Appeal 116 is by defen¬ 
dants 19, 20 and 21, the attaching cre¬ 
ditors of the mortgage properties. 

The case of the plaintiff is that the 
two brothers Akbar Khan and Amanat 
Kban carried on a trading business and 
with regard to that business they had 
dealings in money with the plaintiff, who 
acted as their commission agent and 
aratdar in connexion with that business. 
After the death of Amanat the old busi¬ 
ness continued and the heirs of Amanat 
continued as partners with Akbar in the 
business, and that after taking accounts 
of the dues of the plaintiff it was found 
that the plaintiff was entitled to get 
Bs. 29,074*14 annas from the defendants, 
and in osnsideration of that debt the 
mortgage bond already mentioned was 
executed in his favour, and as defendants 
19, 20 and 21 had attached some of the 
properties they were joined as defendants 
in the suit. The plaintiff asked for a 
decree for foreclosure according to the 
terms of the bond, as they were entitled 
to sue for foreclosure on any attachment 
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being made of the properties mortgaged 
by any person. Various defences were 
raised to this suit by the contesting de¬ 
fendants in the Court below. It is un¬ 
necessary to mention now all these. The 
points that were taken in appeal against 
the judgment of the Subordinate Judge 
will be stated later on. The Subordinate 
Judge found for the plaintiff and made a 
preliminary decree for foreclosure allow¬ 
ing the defendants two months’ time 
from the date of the decree for repay¬ 
ment. 

The points taken in appeal in both the 
cases are the same with slight variations. 
The points taken in the appeal of the 
Mavwari defendants in Appeal 116 
are these : First, that the mortgage 
bond of 1921 in favour of the plaintiff 
was not an honest transaction, but was 
intended to defeat and delay the creditors 
of the mortgagors, and so was vitiated 
under the provisions of S. 53, Transfer of 
Property Act. The second point taken 
is that on a proper construction of the 
mortgage bond it would appear that it 
was not a mortgage by conditional sale 
as defined in the Transfer of Property 
Act. According to the terms of the bond 
three years' time was given to the 
debtors for redemption. The plaintiffs 
having sued for foreclosure before the 
expiry of the three years, the time fixed 
for repayment of the mortgage money, 
the suit is premature and should be 
dismissed on that ground. The third 
point is that the plaintiff is under no 
circumstances entitled to any decree 
on this document, for foreclosure re¬ 
garding the property belonging to any 
person except the heirs of Akbar and 
Naimuddin Khan, and the shares of the 
other defendants cannot be made liable. 

The nppellants in Appeal 77 do 
not rely much upon the first point be¬ 
cause it is not their case that they were 
parties in the intention to defraud any 
creditors. Their case principally is that 
they are not liable under the bond having 
regard to the facts of the'ease. The Sub¬ 
ordinate Judge held that the bond was 
not vitiated under the provisions of S. 53, 
Transfer of Property Act. He also held 
that it was a mortgage by conditional 
sale and the plaintiff was entitled to a 
decree for foreclosure, and that under the 
circumstances stated in the bond he was 
entitled to maintain the suit at the time 
when it was brought. With regard to 


the third point the Subordinate Judge 
held that the power of attorney executed 
by Solema Bibi and Rohima Bibi did not? 
confer any power on Akbar to mortgage 
their interest in any property and there¬ 
fore those persons are not bound by the 
execution of the mortgage made by Akbar 
as am*mukhtear on their behalf. He 
also held that Akbar could not, as guar¬ 
dian of the infant heirs of Amanat. exe¬ 
cute the mortgage of their share of the 
properties. Akbar was appointed guar¬ 
dian under the Guardians and Wards 
Act by the District Judge by an order 
dated 16th March 1911, and as he had 
not taken the sanction of the District 
Judge for creating a mortgage the infants 
or any person interested in the property 
were entitled to avoid the mortgage^ 
The Subordinate Judge also held that- 
the deed was not properly executed by 
Asrabannessa, the adult daughter of 
Amanat. But the Subordinate Judge 
held that the two brothers Akbar and 
Amanat jointly carried on a trading 
partnership, and after the death ot 
Amanat the heirs of Amanat continued 
to remain as partners with Akbar in the 
business. As Akbar was the managing 
partner of the trading business be was- 
entitled to effect the mortgage and the 
properties being partnership properties 
the mortgage is binding on all the part¬ 
ners including the infants, and a fore¬ 
closure decree can therefore be made on 
the bond in suit. 

I will now take the objections urged 
on behalf of the appellants in the order 
in which they have been placed before: 
us. It is urged in the first place ou 
bebalf of the Marwari defendants that. 
Akbar and Amanat carried on business 
in stationery and other articles and ik 
was long after the death of Amanat' 
that Akbar began the trade in hides, and 
that these were two businesses thus con^ 
tinned between the plaintiff and Akbar 
and the sum of Rs. 29,000 odd, if it was- 
at all due to the plaintiff, was only due' 
from Akbar. It was further urged that- 
the amount of Rs. 29,000 and odd was 
not at all due, because the accounts filed 
by the plaintiff show that before the- 
end of 1325 all debts with regard to the' 
Dhubri account with the firm of the 
plaintiff was closed. But at the end of 
1325 it appears that Rs. 10,173 was du^ 
to the plaintiff on account of the Dhubri 
Mokam. It is said that this was advanced 
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in cash received by Akbav himself and 
for his personal benefit. This was, there" 
fore, a personal debt of Akbar for which 
the partnership business was not at all 
liable. 

It is further urged that the ciroum* 
stances under which the bond was exe* 
outed also show that it was not a bona 
fide transaction. It is pointed out that 
the Marwaris began pressing the debtors 
for their money from December 1920. 
They were being put off by promises of 
payment and were entreated not to bring 
their suit. This was done by Akbar and 
Naimuddi. Even after the date of the 
kot kabala Akbar had written to a third 
party that the deed was executed with 
the object of facilitating the payment ^ of 
the debt due bo the Marwaris and asking 
them not to be anxious. The plaintiff 
knew about the indebtedness of the debt¬ 
ors to others and being neighbours, he 
was consulted by the debtors about their 
affairs. The provision in the mortgage 
bond that the plaintiff would bo entitled 
to sue for foreclosure as soon as there 
was attachment of the property was for 
the benefit of the debtors. It is further 
urged that it is quite clear from the 
circumstances that the plaintiff and 
Akbar were acting in concert to defeat 
other creditors of Akbar. and it is also 
urged that, as the evidence shows 
that there were two businesses and 
the heirs of the deceased brother 
Amanat can under no circumstances be 
made liable for the entire debt to the 
plaintiff, the bond making all of them 
equally liable is nob bona fide, specially 
as the plaintiff knew about the involved 
oircumstance^ of the debtors. One other 
fact is shown, that on a particular date 
that is the 23rd January 1921, all the 
skins that there were in the godovn of 
the plaintiff belonging to Akbar were 
Bold off, for Rs. 20,000 odd. These things 
aooording to the appellants* contention 
lead to the conclusion that this was a 
fraudulent transfer falling within the 
provisions of S. 53, Transfer of Property 
Act. 

In my opinion it has not been shown 
that the debt to the plaintiff did not 
amount to Rs. 29,000 odd, or that there 
was any stipulation in the bond that 
nay be oonstrned as being for the benefit 
4 )( the debtors. It is qnite trne that the 
plali^ff knew that the debtors were in 
Involved oiroumstanoes, otherwise they 


would not have been anadous to obtain 
security for their debt* It might ftlso 

be assumed that the heirs of Amanat 

could not bo made liable for the entire 
debt. Whether those persons are at all 
liable or not will be considered later 
on. In my opinion, however, if the 
creditor having a real demand against 
bis debtor takes security from other 
persons jointly with the debtor for his 
debt, that cannot be considered as a 
fraudulent transaction on any ground 
whatsoever. Another ground is taken 
that the bond mortgaged all the pro- 
'perbies of the debtors. It is pointed out 
that Akbar had executed a .hiba-bil* 
ewaz in favour of his wife on the 30th 
December 1920, and the evidence on 
which the Subordinate Judge relies 
for his conclusion that the debtors had 
other valuable properties does not sup¬ 
port his conclusion. For example, the 
plaintiff in his deposition says_ that 
there were other properties belonging to 
the debtors, but the Dacca properties 
mentioned wore given away to 
previously. The evidence of Takub Meah 
also does not show that there was any 

property of any value remaining to the 

debtors apart from those mortgaged. 
Rabaman's evidences on which the Sub" 
ordinate Judge relies does not support 
the inference that there are any 
other properties of any .value. Bub con¬ 
ceding all that. I do not think ^ that the 
Snbordinate Judge is wrong in holding 
that the transaction is not vitiated under 
the provisions of the Transfer of Pro¬ 
perty Act. The law on the subject is 
settled by the decision of the Judicial 
Committee in Musahar Sah v. Lola 
Hakim hal (1). Their Lordships quoted 
with' approval in that judgment the 
following observations of Palles, 0. B. ; 

Now it follows from this that security given 
by a debtor to ooe creditor upon a portion of or 
upon all his property (although the effect of it 
or even the interest of the debtor in making it 
may be to defeat an expected execution of 
another creditor) is not fraud within the statute 
because notwithstanding such an act the entire 
property remains available for the oreditor or 
Lma one of them, and as the statute gives no 
right to rateable distribution the right of the 
credilors by such act is not invaded or affected. 

That case further lays down that 
what S. 53, Transfer of Property Act, 
invalidates is a transfer which removes 
the whole or a part of the debtor's pro- 

(l) A. I. B. 1910 P. 0. 115=48 Oal, 621=48 
I. A. 104 (P. 0.). 
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perty from the creditors as a body to 
the benefit of the debtor. In this case 
there is nothing which shows that there 
was anything to the benefit of the 
debtor in the transaction and if the 
plaintifi' was a vigilant creditor and had 
taken sscurity for his debt, the transac¬ 
tion cannot be vitiated as a fraudulent 
conveyance. The first argument, there¬ 
fore, urged on ' behalf of the appellants 
must fail. 

With regard to the second question 
that the document is not one of coodi* 
tiorial sale properly so called, the learned 
advocate appearing for the respondent 
concedes that it is not a document of 
conditional sale as defined under S. 58, 
Transfer Property Act, but the docu¬ 
ment is a mortgage all the same and 
it is an anomalous mortgage referred to 
in S. 98 of the Transfer of Property Act. 
That being so, the rights and liabilities 
of the parties should be determined by 
their contract as evidenced in the mort¬ 
gage deed in the terms of that section. 
In the bond it was provided thus: 

We shill pay off youc said amoant within 
three years irom to-day. But if in the meantime 
a third party brings any suit against us or any 
one of us and attaches or endeavours to bring 
into auotiou or brings int) auction any'propetty 
of us then without waiting for the due date you 
shall forthwith bring a suit for foreclosure of 
this kot kobala aud having got a decree shall 
be owners of the properties'mentioned in the 
schedule below, 

and so forth. This circumstance has 
happened on the Marwari defendants 
having attached tlie properties mort¬ 
gaged by the bond, and the plaintiff is 
therefore entitled to enforce the contract 
by bringing the suit for foreclosure. The 
second argument therefore also fails. 

The third point seams to me to be the 
most important point for decision in the 
case, and both sets of appellants strongly 
urge that point against the decision of 
the Subordinate Judge. It must first 
be observed that it is not a Hindu family 
trading partnership which is governed 
by the Hindu Law. The parties are 
Mahomedans, and any partnership trans¬ 
action between two Mahomedan brothers 
must be governed by the contract between 
the parties as regards the partnership. 
This proposition is not contested on behalf 
of the respondent. Ordinarily the part¬ 
nership terminates on the death of one 
of the partners and the contention of 


the appellants is that on the death of 
Amanat the partnership business that 
was carried on between him and Akbar 
terminated. It is, howe er, contended 
on behalf of the respondent that the 
course of dealings of the heirs of Ama- 
nat shows that there must have been a 
contract to the contrary as mentioned in 
S. 253, Indian Contract Act, that 
the partnership would not be dissolved 
by the death of one of the partners, that 
is, Akbar or Amanat. The appellants 
contended that there is no such evidence 
while the respondent relies upon some 
oral evidence as well as the statement 
contained in the amamukhtearnama exe¬ 
cuted by the two ladies, Solema Bibi and 
Rohima Bibi, in support of his contention 
that the partnership continued after the 
death of Amanat, The evidence on 
which the respondent relies, contained 
in the statement of the witness 'Batik 
Chandra Do Sarkar, who was examined 
as a witness for the Marwari defendants. 
The appellants in appeal 77 object to 
this evidence being used as against them. 
Their contention is that the case of the 
Marwari defendants is different from 
their case. The Marwari defendants are 
interested in showing that there was 
some joint karbar of which Akbar and 
the heirs of Amanat were partners. But 
their case is that after the death of 
Amanat they had nothing to do with 
any partnership business with Akhar. 
(After considering evidence his Lord- 
proceeded.) It is quite clear that the 
sons of Amanat did not continue to be 
partners after the death of Amanat. 
Therefore no inference can be made from 
the course of dealings with regard to the 
partnership that there was a contract to 

the contrary with regard to the provi¬ 
sions of sub-S. (10) of S. 253, Con¬ 
tract Act. Further, nothing has bean 
shown from the accounts of the business 
either of the plaintiff or that of Akbar 
that any of the heirs of Amanat bad 
obtained any share of the profits of the 
partnership business. An observation 
has been made by the Subordinate Judge 
in his judgment as regards the account 
books of the partnership business. 
The Subordinate Judge observes in his 
judgment: 

I consider the allegation of. defendants 10, 
15 and 18 to the efiect that some khatas vreto 
taken away by the plaintiff and Naimuddi w 
cently from the custody of defendant 10 to be 
unworthy of credit# 
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. 7he Subordinate Judge seems to have 
overlooked the fact that these khatas 
about which the witness spoke were 
khatas of the joint business during the 
life-time of Amanat. The production of 
those khatas would not in any way assist 
us in the decision of the question in con¬ 
troversy between the parties as to whe¬ 
ther there was any partnership continu¬ 
ing between the heirs of Amanat and 
Akbar after the death of Amanat. 

The documentary evidence with regard 
to the question of the partnership continu¬ 
ing after the death of Amanat on which 
the respondent relies is the am-muktear* 
nama executed by the two ladies, 
Bolema Bibi, the widow of Amanat, and 
Bohima Bibi, the daughter of Amanat, 
dated the 30bh July 1910. The passage 
•on which reliance is placed runs thus : 

Appoint an am^mukhtear with full or partial 
powers for looking after and managing property 
of our joint tojarati business and do any other 
work for our benefit as necessity arises." 

It is argued by the learned advocate 
for the respondent that the words 
“tejarabi business” does not bear the 
common meaning of the word as “money- 
lending,” but it means “trade” as that 
is the sense in which the word is locally 
used. Thera is no evidence in support 
^of the word bung use.1 in that sense in 
this document. But assuming that it 
was so. the question is whether the 
lady, Solema Bibi, herself used the word 
in that sense. We must take this ex¬ 
pression in connexion with her own 
evidence. She says that she bad executed 
a hukumnama for the collection of all 
outstanding debts of the firm ; and she 
further says that that hukumnama was 
not read over to her. In order to esta¬ 
blish that these illiterate ladies entered 
into a partnership with Akbar more posi¬ 
tive evidence should have been brought 
forward. It might very well be, even 
assuming that the meaning given by the 
learned advocate for the respondent is 
the right meaning, that this document 
was executed for the purpose of enabling 
Akbar to reali^se the outstanding debts of 
the firm and cannot be construed as 
meaning that the ladies .entered into a 
partnership with Akbar. 

It is next contended that the partner¬ 
ship t^ansaotion was carried on for the 
benefit of Amanat’s heirs, and under the 
wovi^fiB <a 8.247, Oontraob Act. the in- 
mnts would be liable to the extent of the 


property of the firm for the obligation 
of the firm ; and it is further argued 
that under S. 261, Contract Act, Akbar,.. 
as partner of the firm, can bind his 
co-partners by executing this mortgage 
as it was for the purpose of carrying on 
the business of the partnership. It is 
contended by Mr. Biswas on behalf of 
the appellant in appeal 77, that this 
mortgage was not for the purpose of 
carrying on the business of the partner¬ 
ship and therefore would not under ^ any 
circumstance be binding on the minors 
or the adult persons, who have not been 
found to have been a party to the mort¬ 
gage. But that contention seems hardly 
to be right. A valid mortgage by one 
partner of the partnership property may 
be made in order to secure a partnership 
debt. The authority for this proposition 
may be found in the case of Jugjeewan 
Das v. Ramdas (2). The question, how¬ 
ever, in this case is, were the minors 
admitted to the benefit of any partner¬ 
ship? and the second question is, are 
the properties mortgaged the properties 
of the firm ? There is nothing on the 
record to show that the minors were 
admitted to the benefits of the partner¬ 
ship. If that is so, S. 247, Indian Con¬ 
tract Act, has no application to the 
present case, and 1 have already stated 
that there is nothing to show that the 
adult heirs of Amanat bad anything to 
do with the partnership business as 
alleged. 

The next question is whether these are 
properties of the firm. There is no evi¬ 
dence on the record as to the source of 
the purchase money of the properties 
mortgaged. It is contended by the 
learned advocate for the respondent that 
it can be shown from the fact that 
certain properties were included in the 
application for guardianship made by 
Akbar on the 15th August 1910, on which 
he was appointed guardian of the infant 
of Amanat. In that application in the 
schedule certain properties have been 
described as belonging to the late Haji 
Amanat Khan, and bis contention is that 
comparing the schedule of that appli¬ 
cation with the schedule of the mortgage 
bond, the properties which are outside 
the schedule of the application hut in¬ 
cluded in the mortgage bond must be 

(2) [1841] 2 M. I. A. 487-6 W. B. P. 0. 10 
(P.O.). 
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considered to be partnership property 
liable for the debt of the plaintiff. 

But the difficulty in accepting that 
proposition is that the petition made by 
Akbar cannot be taken as a true and 
exact enumeration of all the properties 
left by Amanafc. It was an application 
made by Akbar, ‘whose interest might 
have been to show that Amanat had not 
left any considerable property both for 
his own benefit in future and also with 
reference to the amount of security he 
would have to furnish for being appoin* 
ted guardian of those infants. Besides, 
even assuming that that was a correct 
list of the properties left by Amanat, it 
cannot properly be said that the pur* 
chase money with regard to the pro* 
perties subsequently acquired came from 
the partnership firm. Further, having 
regard to the findings I have already 
arrived at, that the heirs of Amanat did 
not carry on any partnership business 
with Akbar even if Akbar took money 
from his trading business and gave the 
heirs of Amanat a title to any property 
purchased by him from such profits of 
the business, the interest of the heirs of 
Amanat cannot be treated as property 
belonging to the firm or in other words, 
money or property given away does not 
continue to be the assets of the firm 
when it is given over to a third party. 
Solema Bibi, however, gives evidence 
that the properties were inherited from 
her father-in-law and there is nothing to 
show that it is not true. One other point 
was urged on behalf of the appellants 
and it is this : that assuming that 
Akbar had the power to mortgage those 
properties as partner of the firm, but 
having been appointed guardian under 
the Guardians and \Yards Act his powers 
must be exercised in accordance with the 
provisions of the Act. Tho authority for 
this proposition is the case of Bnupendro 
V. Nemije (3). The mortgage was effec¬ 
ted without the sanction of the District 
Judge. It can, therefore, be invalidated 
at the instance of the infant or the per¬ 
sons interested, under S. 30, Guardians 
and Wards Act. That is a sound 
contention. 

A contention has been made on behalf 
of the respondent in support of the de* 
cree of the Subordinate Judge that under 
the am-mukhtearnama of the two ladies 
Solema Bibi and Rohima Bibi, Akbar was 
U888] 15 Gal. 627. 
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empowered to effect a mortgage with re¬ 
gard to their share of the property. The^ 
Subordinate Judge, as I have already 
stated, has found against the plaintiffi 
on that point. The argument of the 
learned advocate is that as the docu' 
ment confers the power on the agent to 
borrow any money for any purpose and 
do any other work for their benefit as 
necessity arises, it confers the right to- 
effect a mortgage. It is well settled that 
these powers must be strictly construed. 
In addition to the case cited by the Sub¬ 
ordinate Judge the authority for the 
proposition, that the powers should b© 
strictly construed, will be found in th© 
cases of Poorna Chunder v. Prosunno (4) 
and Jonmenjoy v. Watson (5), and various 
other cases. No express power to mort¬ 
gage ha3 been given and it is difficult to 
say that the terms of the am-mukhtear* 
nama can be construed into a power for' 
giving a mortgage. 

On all these findings the result must 
be this, that by the mortgage bond, dated 
the 18th March 1921, the shares of Akbar 
Khan and Nainuddi Khan only must b© 
considered to have been properly mort¬ 
gaged. I ought here to mention that it 
is contended by the learned advocate for 
the respondent that the properties out¬ 
side the application for guardianship- 
made by Akbar in 1910 do not belong t© 
the heirs of Amanat, and he says that the 
title deeds of all the properties mort¬ 
gaged have been given to the plaintiff 
many of which show that the properties 
were acquired after the death of Amanafr 
and stand in the name of Akbar. This 
is a point which the plaintiff never 
raised in the Court below. The case was 
fought out on the footing that the pro¬ 
perties belonged to all the ostensible 
mortgagors and all the mortgagors were 
bound by the mortgage. In this Ooarfe 
the plaintiff cannot take up the position 
that if all the mortgagors are not found 
to be bound by the mortgage it should 
be decided that some of the properties 
included in the mortgage do not belong 
to all of the mortgagors. Such a conten* 
tion cannot be allowed to be raised for 
the first time in appeal. 

The judgment and decree of the Sub' 
ordinate Judge must therefore be varied 
in this way : that the decree for iore’^ 

(4) [1881] 7 Cal. 253=8 0. L. R. 443. ^ 

(5) [1884] 10 Cal. 901=11 I. A. 94=4 Sar. 52? 

(P. C.). 
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closure should be made wibh regard to 
the shares in the properties mortgaged 
belonging to the heirs of Akbar and Nai* 
muddi, that is bo say, the half share be* 
longing to Akbar originally and now be* 
longing to big heirs and the share of 
Naimuddi which is 7/88tbs of the whole 
property. The result, therefore, is that 
the decree for foreclosure should be made 
with regard to 51/88th3 share of the pro¬ 
perties in suit. The period of radomp* 
Uon is extended to two months from this 
date. 

The appellants in appeal 77 are 
entitled to their costs in this Court as 
well as in the Court below. In appeal 
116 the plaintiff respondent will be 
entitled to half his costs in the Court 
below which will be added to his mort¬ 
gage money. Ha will also get half bis 
costs in this Court from the appellants 
defendants 19, 20 and 21. The defen¬ 
dants 19, 20 and 21 will get half of their 
costs in the Court below from the plain¬ 
tiff and also half of their costs in this 
Court from the plaintiff. One set of 
bearing fee for the appellants in appeal 
116. 

Roy, J. —I should like to add a few 
words. It seems to me also that the 
fallacy underlying the Subordinate 
Judge’s judgment is that he applied the 
considerations which would attach to a 
joint Hindu family business to the pre¬ 
sent case where the family is Maho* 
medan. The partnership business of 
Akbar and Amanat came to an end on 
the death of Amanat. There is nothing 
in the conduct of the heirs of Amanat to 
show that they agreed to continue the 
joint business. Akbar was appointed 
guardian of the minor children of Ama¬ 
nat by the District Judge. It is to be 
noted that he did not inform the Judge 
that he would carry on the business on 
behalf of the minors. In the schedule 
of the properties he submitted to the 
Judge he merely mentioned the amount 
of capital which would fall to the share 
of the minors. He asked for no direction 
from the Judge in respect of this busi¬ 
ness. Naimuddi, the stepson of Solema 
Bibb a minor at the time, but be 
seems to have joined Akbar later on 
Irlien be attained majority. His case is 
different and be himself was a signatory 
to th^ kofc kobala. It cannot be said that 
hfloanee Akbar constituted himself the 
itiMiagli>0 partner ha continued to re-* 


present the other minors. As to Solema 
Bibi, the widow of Amanat and Eobimfl^ 
Bibi, the adult daughter of Amanat, w^so 
gave an am-mukhtearnama to Akbar, 
their contention was that they gave him 
power to realize the outstanding dues 
that would fall to their share on the- 
death of Amanat. The circumstances of 
the case are susceptible of an inference of 
that kind. The plaintiff has not pro¬ 
duced any evidence to show that these' 
minors or these ladies participated in 
the profits of the business after Amanab’s 
death, or took any steps which would 
give rise to the inference that they ware- 
partners in the alleged joint business. 

The learned Advocate appearing for 
the plaintiff refers to the evidence of a 
certain gomastha or karmachari to the-^ 
effect that after Amanat’s death Ama- 
nat’s heirs became also maliks or that 
the joint kaibar continued. As a matter 
of fact some of these witnesses are forced 
to adm it or admitted willingly, that they 
cannot say who were the actual maliks of 
the business. The evidence produced is 
not enough. An inference was sought ba 
be drawn from the fact that Solema Bibi, 
the widow of Amanat, did not produce- 
certain account books, It ayjpears that 
when giving her deposition she was only 
asked about books of the time when her 
husband was alive. It is not clear bow 
she could have account books of Akbar 
after Amanat’s death. No inference like' 
what the Subordinate Judge has drawn, 
and in my opinion wrorgly, can be drawn 
against Solema Bibi in respect of the- 
business. There was some controversy as- 
to whether Akbar had also a separate 
business in addition to the alleged joint 
business. At any rate this much is clear 
that from 1322 Akbar was the only per¬ 
son shown in the plaintiff’s books. I do 
nob think that the plaintiff can be 
allowed now to say ‘that Amanat’s heirs- 
are also liable. The learned advocate^ 
appearing for the plaintiff sought to fix 
the liability on some of the properties on 
the ground that they were bought with 
the profits of the joint business. For this 
argument be relied on the fact that there- 
were more properties in the kot kobala- 
tban in the application for guardianship- 
which Akbar made on the death of Ama¬ 
nat, bis elder brother. On this slender' 
material we cannot make the violent in*' 
ference that the properties, if they were* 
purchased by Amanat’s heirs, were pur* 
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chased from the profits of the joint busi¬ 
ness. The evidence to my mind is wholly 
insufficient to bind the heirs of Amanat 
except of course Nainuddi. 

I, therefore, agree with the conclusion 
arrived at by my leivned brother. 

Decree varied. 
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Panton and Mullik, JJ. 

Midm 2 )ore Zemindary Co.—Peti¬ 

tioners. 

V. 

NarcfiJi Narain Roy —Opposite party. 

Civ, Rules. Nos. 718 and 719 of 1926, 
Decidod on 25fch February 1927, agaitisfc 
the order of the Sub-Judge, Nadia, D/- 
SObh April 1926. 

Civil P. C., O, 22, R, 10~0rder for adding 
parties Proper remedy of party dissatisfied is 
to appeal under 0. 43, R. l (ZJ and not- under 

115. 

Whoro in the case of devolution of an interest 
during the pendency of a suit the Court orders 
auditiou of parties under 0. 22, R. 10, the proper 
remedy of the party dissatisfied with such order 
IS to prefer an appeal under 0. 43, R. 1 (i) and 
not to invoke the aid of S. 115. ' fP 644, 0 2] 

yfarendra Kumar Basu and Pasupati 
Ghosh for Prabodh Kumar Das and 
Jogesh Chandra Bose —for Petitioners. 

Bireswar Bagchi and BabindTanath 
Dhowdhury —for Opposite Party. 

Birajmohan Mojumdar —for Deputy 
Registrar. 

Mullik J .—These two rules are dir¬ 
ected against two orders, dated the 30th 
April 1926, of the Subordinate Judge of 
Nadia, by which certain persons, Bhow 
miks and Ohowdhuries, were added as 
party-defendants in suit. It appears 
that as early as 1912, one Rumar Maresh 
Narain Roy instituted a suit numbered 
557 of 1912 for partition of his 5 annas 
odd share in three mehals, mehal 814 
'(with which was incorporated mehal 
3514). mehal 815 and mehal 3587 and 
it appears also that, at the time when 
the suit was instituted, the Midnapore 
Zemindary Company were, besides 
the plaintiffs, the only other proprietors 
in mehals 815 and 3587. This partition 
suit was fought up to the Privy Council 
and the plaintiff ultimately obtained a 
preliminary decree for partition. After 
the preliminary decree, but before the 
final decree in the partition suit was 


made, the Bhowmiks and the Ohow- 
dhuries acquired the interest which the 
Midnapore Zemindary Company had in 
mehals 815 and 3587 and they ap¬ 
plied before the learned Subordinate 
Judge to be added as party-defendants. 
Their applications were granted and the 
learned Subordinate Judge made the 
orders which are complained of now and 
against which the present rules were 
obtained. 

A preliminary objection was taken 
before us on behalf of the opposite party 
that the petitions of the Midnapore 
Zemindary Company are incompetent. 
This objection in our opinion is well 
founded. Prom wbat I have stated above, 
it would appear that the Bhowmiks and 
the Chowdhuries have acquired a certain 
interest which the Midnapore Zemindary 
Company had in mehals 815 and 
3587 (which also formed the subject 
matters of the partition suit) and this 
interest the Bhowmiks and the Chow¬ 
dhuries acquired after the preliminary 
decree for partition had been made but 
before any final decree was passed. That 
being so, the case was clearly one of devo¬ 
lution of an interest during the pendency 
of a suit and the orders,which the learned 
Subordinate Judge made on the 30th 
April 1926, were orders under 0. 22, 
R. 10, Civil P. C. If the Midnapore 
Zemindary Company had any cause to 
be dissatisfied with those orders, their 
remedy lay in preferring an appeal under 
O, 43, R. 1, Cl. (l) and not by invoking 
as they have done, the aid of S. 115 of 
the Code. 

On the merits also the petitions of the 
Midnapore Zemindary Company do not 
stand on any better footing. The suit 

was for partition of the plaintiff’s share 

in three mehals. It is undisputed that 
the lands in all these mehals are identi¬ 
cal and it could not be denied that the 

Bhowmiks and the Chowdhuries had 
acquired certain interest in two of these 
mehah which at one time belonged to 
Midnapore Zemindary Company. 
These being the circumstances, the pre¬ 
liminary decree for partition could not, 
in our opinion, be given effect to unless 
the Bhowmiks and the Chowdhuries 
were brought in as parties. It was said 
tha6 the inclusion of feho Bhowmiks and 
the Chowdhuries at such a late stage of 
the case would be prejudicial to the 
Midnapore Zemindary 'Company. But 


Aswini Kumar Dutta v. Raj Kumar 


1&27 


Calcutta 845 


U is to be observed that the interest 
whioh the Bhosvmiks and the Chow* 
dhuries have acquired in the two mehals 
was DO other than the interest which 
the Zemindary C^aapany themselves had 
in them. It is to be notej also that the 
Midnapora Zamindai’y Company at an 
earlier stage of the litigation had, though 
unsuccessfully, thecusejves applied to 
have the Bhowmiksand the Chowdhuries 
added as party*defendants in the case. 
In the circumstances, ws are unable to 
hold that the learned Subordinate Judge 
when he made those orders, on the 30bh 
April 1926, did anything that would 
justify us in interfering with them in 
the exercise of our revisional powers. 

Both the rules are. accordingly, dis¬ 
charged with ‘Costs : hearing-fee, five 
gold moburs in each case, to 'be divided 
equally amongst the different sets of 
opposite parties who appealed. 

Panton, J. —I agree. 

R.D. Rules discharged, 
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Page and Grvham, JJ. 

Aswini Kumar Dutta and others —Petr 
tioners—Appellants. 

V. 

Raj Kumar and others —Opposite 
^^arty—Respondents. 

Appsal No. 306 of 1926, Decided on 
27th May 1927, from an order of the 
2ad Sub-J„ Tippra, D/- 26bh Hay 1926. 

Bengal Tenancy Act, S, Fraud not estab‘ 
Ihhed hut only alleged—No second appeallies — 
Civil P, C.^S. 100. 

Id oases ia which an appeal wUl lie only if 
fraud is established, it is not open to a litigant 
to avail himself of the right of appeal, simply 
because in the original application in respect of 
which ths appeal arises, an allegation of fraud 
hag been made. In such cases an appeal will 
lie only if the allegation of fraud is established. 

fP 845 C 2] 

Jatindra Mohan Ghose —for Appel¬ 
lants. 

Birendra Kumar Dey —for Respon¬ 
dents. 

Judgment, —This is an appeal from 
an order of the Subordinate Judge of 
Tippra reversing an order of the Hunsif 
of Oommilla. A preliminary' objection is 
taken that no appeal lies. The order 
was made& .upon an application to set 


aside a sale upon the grounds of mate¬ 
rial irregularity and fraud, under O, 21, 
R. 90, Civil P. C. It ig conceded by the 
learned vakil on behalf of the appellants 
that no second appeal lies from an order 
made under O. 21, R. 92, but he contends 
that a second appeal lies under S. 153, 
Bengal Tenancy Act. With respect to 
this contention, however, he further con¬ 
cedes that unless he can succeed upon 
the allegation of fraud this appeal is in¬ 
competent under S. 153. The lower ap¬ 
pellate Court ha? found that there was 
no fraud or material irregularity in the 
conduct of the sale, and that ths appli¬ 
cants sustained no substaotial injury in 
censequence of any such fraud or irregu¬ 
larity. The finding of the lower appel¬ 
late Court upon the issue of fact as to 
whether there was fraud is not to be 
questioned in second appeal. The learn¬ 
ed vakil for the applicant contended that 
in every case in which an appeal will lie 
only if fraud is established, it is open to 
a litigant to avail himself of the righs of 
appeal if in the original application in 
respect of which the appeal arises an 
allegation of fraud has been made. In 
our opinion in such a case an appeal will 
not lie unless the allegation of fraud has 
been established, and will not lie merely 
because, in addition to other objections, 
what proves to be an unfounded allega¬ 
tion of fraud is made. If the contention'' 
of the appellant were held to be the law 
many rules of procedure could and would 
be evaded by the simple expedient of 
inserting in an application an utterly 
frivolous and unfounded allegation of 
fraud. In our opinion, the preliminary 
objection prevails, and this appeal must 
be dismissed with costs, the hearing-fee 
being assessed at one gold mohur. 

There is a further application on the 
file. In the circumstances the learned 
vakil does not propose to proceed with 
it. It is accordingly rejected. 

J.v. Appeal dismissed. 
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Dcval A^•D Mitter, J-J. 

Midnaporc Zaminclari Co, Ltd.— 
PlamtitTs—Appallaafcs. 

V. 

Sadhumoiii Dasi — Defendant—Ras- 
pondenc. 

Appeals Nos. 2001 to 2000 of 1924, De¬ 
cided on 21st Decembei* 1926, from the 
appellate decrees of the Addl. Dist. J., 
Midnapore, D,'- 30th May 1924. 

Bengal Tenancy Act, S. 160 — Occupancy 
raiyat sxih$eguently obtaining fixed rate grant — 
His right is still ‘ protected interest.* 

The right of au occupancy raiyat, who sub¬ 
sequently obtains a grant of fixed rate, continues 
to be a protected interest within S. ICO, A. I. B. 
1922 Cal. 237, Foil. ; 13 C. W. N. 1025, not Foil. 

[P 84G 0 2] 

(J. N. Sen Gupta, Apurba Charan 
Mulcerji and Shamadas Bhattacharya for 
Prahod Kumar Dis —for Appellants. 

Bijoij Kumar Bhattacharya —for Res¬ 
pondent. 

Duval, J.—In these cases the plaintifT- 
appellanb brought five analogous suits. 
The allegation was that on the 24th 

June 1921, he purchased a tenure in an 
auction.-sale and subsequently took pos¬ 
session through Court. The defendants 
were mokarari raiyats under the tenure- 
holder and so their tenancies, nob being 
protected interests, were liable to be 
annulled and accordingly notices were 
issued under S. 167, Bengal Tenancy 
Act, in August 1922. The defendants 
not having vacated the land, these suits 
were brought. The first Court dismissed 
the suits and so has the Additional Dis¬ 
trict Judge on appeal. The finding of 
fact of the lower appellate Court is that 
these holdings came into existence* 
many years ago, but not before the 
Permanent Settlement. They were 
occupancy holdings and ware recognized 
as such. But at the time of the last 
record'of-rights they were recorded as 
holdings of raiyats holding at fixed 
rents. It is also found that the plain¬ 
tiff recognized the defendants as raiyats 
at fixed rents, and that the defendants, 
though they were originally occupancy 
raiyats, bad acquired the rights of 
raiyats at fixed rents by the conduct of 
the landlord. 

The only point which is urged before 
us is the question as to whether the 
interest of the raiyats at fixed rent 


is a protected interest under S. 160, 
Bengal Tenancy Act. Now these 
rights were at their inception occupancy 
rights and the right to hold at fixed rents 
subsequently accrued to them. It is 
argued for the appellant that this Court 
should follow the opinion expressed by 
Mr. Justice Mukerji in the case of Bhut 
Nath Naslcar v. Manmotho Nath Mitra 

(1) . In that case that learned Judge 
observed that the Bengal Tenancy Act 
made a well-defined distinction between 
a raiyat holding at a fixed rate of rent 
and an occupancy raiyat: and that in 
S. 160 reference has been made expressly 
to a right of occupancy and the right of 
a non-occupancy raiyat, but that no 
mention is made of the right of a raiyat 
at a 6xed rate of rent and that the in¬ 
ference. therefore, seems to be reason¬ 
able that the intention of the legisla¬ 
ture in S. 169 was to protect from eject¬ 
ment a raiyat who possesses a right of 
occupancy as also a raiyat who possesses 
the right of a non-occupancy raiyat and 
not to protect from ejectment a raiyat 
holding at a fixed rate of rent. This 
dictum of Mr. Justice Mukerji, however, 
was not concurred in by the late learned 
Chief Justice with whom he sat. This 
is nob, therefore, a ruling by which wa 
are bound and which we shall show 
has not been followed. 

The next case is of Abdul Gani Ohow 
dhury v. Makbul Ali (2). In that case 
the chief consideration was the proviso 
(3) to S. 37, Act 11, 1859, which says 
that nothing in that section should 
be construed to entitle a purchaser as 
aforesaid to eject any raiyat having a 
right of occupancy at a fixed rate. But 
it was held in that case that a person 
who has obtained an occupancy right 
does not, by obtaining a grant of fixed 
rate, lose that right and, though that 
ruling may in one way ba distinguished 
on the ground that it was passed with¬ 
out reference to the wording of S. 160, 
Bengal Tenancy Act, this statement 
shows that the mere fact that an occu¬ 
pancy I’aiyat obtained a grant at a fixed 
rent shall not make him cease to have 
the right of occupancy. In the case of 
Lalchi Charan Saha v. Hamid Ali (3), 
w hich also came up under* S. 37, Be- 

(iT[1909] 13 a W. N. 1025=2 I. 0. 675=U 
C. L, J. 98. 

(2) [1914] 42 Cal. 745=22 C. L. J. 223=31 
I. C. 19=20 C. W. N. 185. 

(3) ildVC 27 0, L. J. 234=44 I. C. 543. 
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venue Sale Law, the same view was 
•expressed and the case of Abdul Gani 
Ghowdhury v- Makhul Ali (3) was fol¬ 
lowed. 

^Lastly, we have the case of Sa^rbeswar 
Patra, v. Bijay Ghand Mahtah (4) and 
•there it was held that the interest of a 
raiyat at a fixed rent who had occupied 
his holding for a continued period of more 
than 12 years is a protected interest 
within the moaning of S. 160, Bengal 
Tenancy Act and cannot be annulled by 
notice under S. 167 and that the status of 
& raiyat at fixed rent can be combined 
with that of an occupancy raiyat. This 
last decision at any rate is clearly binding 
on us. The point, however, urged on be¬ 
half of the appellant is that either we 
should follow the dictum of Mr. Justice 
Mukerji in the case of Bhut NatJi Naskar 
V. Surendra Nath Dutt (1) or in view of 
the observation of the late learned 
Chief Justice in the case of Sarbesioar 
Patra v. Bijab Ghand Mahtab (4) that 
he would rather like to have the matter 
taferrel to a Full Bench, we should 
Qow refer the matter to a Pull Bench. 

As we have pointed out the dictum of 

Mr. Justice Mukerji was not endorsed 
fey the learned Judge sitting with him 
and so it cannot be binding on us, 
though it must be treated with great 
respect against a subsequent decision 
of two Judges of this Court forming a 
Division Bench. The result, therefore, 
18 that these raiyats at fixed rent are 
protected under S.160, Bengal Tenancy 
Act, and as such the appeal must be dis¬ 
missed with costs. 

Mitter, J.— I agree with my learned 
brother in dismissing the appeal. I 
only desire to add that the defendants 
in this case, who wero originally occu¬ 
pancy raiyats, could not lose their status 
as such, when their rent at a subsequent 
period became fixed and was rendered 
not liable to enhancement. I may refer 
in this connexion to S. 37, Act 11 of 
1869, where the interest of an occu¬ 
pancy raiyat at fixed rent as well as of 
an ordinary occupancy raiyat is pro¬ 
tected and is not affected by a sale for 
arrears of revenue. In my opinion, the 
interest of a raiyat at a fixed rent, who 
was originally an occupancy raiyat, is 
not a amallar interest but a higher in- 
tereat than that of a raiyat with a right 
o| oeounanov and if the legislature in- 
n*) A. L B. 1922 0»1. 287=49 OaU 280, 


tended that a tenant with an inferior 
status is to be protected by enacting the 
provisions of S. 160, it follows a fortiori 
that a tenant with a higher interest is 
also protected. I entirely agree with 
the decision of thelearn-al Oaief Justice, 
Sir L^uoelob Sanderson, in the case of 
Sarbesioar Patra v. Bijay Ghand Mahtah 

(4). 

• R.D. Appeal dismissed. 
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MOKHBRJI AND GR4HAM, JJ. 
Rajani Kanto PaZ^Appellaub. 

V. 

Mohim Chandra Roy and others — 
Decree-holders—Respondents. 

Appeal No. 218 of 1926, Decided on 2nd 
May 1927, from an order of the Offg. 
2ad Addl. District Judge, Mymensingb, 
D/- 2nd June 1926. 

Civil P. C., 0. 21, R. 90 -’Immovable property 
sold in execution without attachment—Absence 
of attachment by itself does not vitiate the sale. 

When a sale of i'nmovabls property has actu¬ 
ally taken place, aod its validity is impeached 
on the ground that the property was not 
attached, the absence of attachment does not, 
by itself, vitiate the sale: 13 G. L. J. 243, 
Foil. [P 847 C 2] 

Nirode Bandhu, Roy —for Appellant. 
Bijan Kumar Mukherjee, Rupendra 
Kumar Mitter, Apurba Charan Mukher¬ 
jee, Narendra Nath Mitra and Ramendra 
Chandra Roy —for Respondents. 

Judgment. —The present appeal in 
so far as it relates to the order under 
0. 21, R- 90, Civil P. G., is not maintain¬ 
able as no second appeal is allowed under 
the law so far as that order is concerned. 
In so far as the appeal before us relates 
to the order under S. 47, Civil P. G., the 
appellant's contention in the appeal is 
that the attachment of the properties 
was defective. The learned Subordinate 
Judge has referred to the ruling of this 
Court in the case of Sasirama Kumari 
V. Meherban Khan (1) where it has been 
laid down that when a sale of immov' 
able property has actually taken place, and 
its validity is impeached on the ground 
that the property was not attached, the 
absence of attachment does not, by itself, 
vitiate the sale. Following that deci¬ 
sion, we are of opinion that there is no 

(1) [1910] 13 O.ri. 3. 243 =91. 0. 918. " 
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substance in this appeal and it should-be 
dismissed with costs, hearing-fee one gold 
mohur to be divided amongst the several 
sets of respondents. 

J*v. Appeal dismissed. 
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SaHRAWARDY AND MiTTER, JJ. 

Emperor —Applicant. 

V. 

Uar Mohan Das —Accused. 

Jury Reference No. 41 of 1926, De¬ 
cided on 25th February 1927, made by 
Assistant Sessions Judge, Assam. Valley 
Districts. D/ 16th Augusts 1926. 

Criminal P. C., S, 307— Verdict of jury 
should not be interfered with, where evidence 
shows that rea5o>iable men would have taken the 
same view as the jury. 

Where the evidence is of such a character that 
the jury as reasonable men can possibly take 
the view they have taken, the High Court should 
not interfere with the verdict of the jury in a 
reference under S. 307. The test, therefore, 
that has to be applied in estimating the weight 
of the verdict of the jury, is whether the opinion 
is such as could on the particular facts and 
evidence of the oase have been held by reason* 
able men, however much the Judge may differ 
from that view : A.l.R. 1924 Cal. 956, aud 
A. I. B. 1924 Cal. 317, Exph [P 850, C 1] 

B. M, Sen —for fcho Cro wn. 

Suresh Chandra Tahtqdar —for Ac¬ 
cused. 

Mitter, J. This is a reference under 
S. S07, Criminal P. C., by the Assistant 
Sessions Judge of Assam Valley Districts, 
disagreeing with the verdict of the 
majority of the jury. The accused Har 
Mohan Das was charged with an offence 

under S. 471, I. P. 0., read with S. 467, 

I. P. C. Pie was charged with having 
fraudulently and dishonestly ’ used as 
genuine a document, namely, a receipt 
for Rs. 530 bearing date the 2ad Baisak 
1330 B. S. (loth April 1923), purporting 
to have been executed by Baliram, 
which he knew or had reason to believe 
to be a forged document. The accused 
was originally tried before a Subdivi- 
siora^l Magistrate and was convicted. 
That conviction was ultimately set 
aside by the High Court as it thought 
that it was a case triable by a Court of 
Session. The accused consequently wa^ 
tried by the Assistant Sessions Judge 
with the aid of a jury. Four of them 


Ss. 476./471 I. P. 0. 

The case for the prosecution is that 
Baliram who was not living at the time 
of the trial, having died after he had 
deposed before the committing Magis' 
trate, filed a civil suit against the ac¬ 
cused. That ‘suit was dismissed by 
the Munsif. The Munsifs decision 
was reversed on appeal and Bali' 
ram’s suit was decreed and ultima¬ 
tely that decree was upheld by 
the High Court. Baliram after the- 
finaldecree appUedi for execution' of' 
the decree on the 21st July 1922. Notice 
of the execution proceeding was served 
on the accused but ha did not appear to 
show cause. The execution case was 
struck off on the 19th August 1922.. 
On the 19fch September 1922 the decree- 
holder Baliram again applied for execu¬ 
tion. That execution case was again 
stuck off on the 25th November 1922.- 
The decree-holder Baliram again applied 
on the 10th February 1923, for the- 
arrest of the judgment-debtor—that ‘is, 
the accuse!. This case was stuck off” 
on the 4th June 1923. On the 11th June- 
1923 the fourth execution case was- 
filed. In this execution case th» 
accused was arrested and ha was- 
produced before the Munsif on the- 
1st July 1923. It is to be noticed that 
neither at the time of the arrest nor 
when he was produced before the Mun¬ 
sif did the accused say anything aboufr 
any payment having been m^dein satis¬ 
faction of the decree nor did he men¬ 
tion anything about the receipt marked 
as Ex. 5 in this case. Baton the 2nd 
July the accused filed a petition 

before the Munsif stating that ho had 

paid a sum of Rs. 530 to the decree- 
holder for which he held a receipt. 
Even in that petition he did not state on 
which date the payment was made and 
what date the receipt bora. The receipt 
(Ex. 5) which boarj dafce, as already 
stated, the second Baisak, 1330 (15th 
April 1923), was produced in Court for 
the first time on the 7th July. 

The decree-holder denied before tho* 
Munsif having received any payment as- 
evidenced by the receipt and contended 
that the receipt was forged. The Mun' 
sifj after holding an enquiry, started 
the present prosecution. Now .it ap*. 
pears clear that if the paymenir had- bean 
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are of opinion that he is not guilty while 
one of them says that he is guilty under 
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made as is now oontended (or by the 
accused, on the I5cb April 1923 it seems 
somewhat singular that he did not ap* 
piy to the MunsK to certify the pav' 
ment. He had under the Civil Proce* 
dura Code 90 days to apply for certihoa~ 
tion by the Court and although on the 
Ist or 2ad July there remained only 
a few days for the 90 days to expire 
he took no steps whatever to have this 
payment certided. This is a circum¬ 
stance which tells very strongly against 
the case of the accused that the pay¬ 
ment had been made on the I5th April 
1923. It is also a singular feature of 
the case that ha did not mention the 
fact of this payment when he was taken 
under arrest to the house of the Munsif. 
The Munsif has deposed in this case and 
he clearly stated that the accused 
did not mention the fact of payment to 
him. One would have expected that 
when he was taken under arrest before 
the Munsif the attitude of the accused 
should have been one of severe indigna¬ 
tion and be would have at once stated 
to the Munsif that he had been unjustly 
brought before him under arrest, as the 
money had already bean paid. The fact 
that this was not mentioned to the Mun* 
sif is also a very strong circumstance 
against the story of the accused that 
the payment bad been made. 

Baliram, whose evidence was not 
avilable before the Sessions Court bub 
who was examined before the commit¬ 
ting Magistrate, bad denied the receipt 
of any money. Ha had also stated that 
the receipt was a forged one. Great 
stress is laid on behalf of the accused 
on the statement he had made before 
the Magistrate who first triad him that 
the signature in the receipt was his. 
But subsequently he said that the signa¬ 
ture might bear some resemblance to 
his signature. It is also to be noticed 
that the receipt which is on Court 
paper is signed in two places one at 
the to;p And the other at the bottom of 
that page. The receipt stamp does not 
bear on it the signature of Baliram and 
it is likely that tha accused might have 
in his possession the Court papsr which 
was signed by Baltram for* Court pur¬ 
pose and that he might have afterwards 
utilized that paper for the purpose of 
tbisi^ipt. Ifa ia a singular oiroum.- 
stanoe, il 'the receipt was actually signed 
^ ^7 Baliram, that be should not sign on 
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the stamp as is usually done by persons 
granting receipts when receipts are 
granted which tells against the story set 
up by the accused. In addition to the 
Munsif, another witness has been ex¬ 
amined, namely, the peon who arrested 
the accused. He also stated that he 
was not told anything about this pay¬ 
ment. That also is a circumstance 
which goes against the accused. 

It has been argued here on behaif of the 
accused that Baliram was not in affluent 
circumstances. He was really in debt. 
He had a decree against him for about 
Bs. 1,600, his properties were under 
attai;hment and it was likely that be 
should deny the payment for the pur¬ 
pose of getting the same money twice 
and that no reliance should be placed 
on his testimony. It is said that the 
accused is a person of some respectability 
being the chairman of the village union 
and that it is not likely that he should 
commit this forgery. We have to judge 
as between the conflicting statements 
of these two persons. There is oath 
against oath. We have, therefore, to 
judge of the credibility of the accused 
and of Baliram by the light of the cir¬ 
cumstances. We have referred to cir¬ 
cumstances which make it extremely 
imptobable that the accused's story is a 

true one. Ho reason has been suggested 
why Baliram even after the 16th April 
1923 should take steps and incur expen¬ 
ses for starting a new execution case if 
the money had already been paid. Judg¬ 
ing from oho ordinary course of human 
events it is rather likely that after the 
accused bad been unable to find money 
and after he had been put to the indig¬ 
nity of the arrest, that he should forge 
a receipt for the Ipurpose of showing 
that he bad bean unjustly arrested and 
at the Same time for the purpose of 
evading payment. Having regard to all 
the circumstancos to which wo have 
referred we think that the verdict of the 
jury is clearly wrong. We accept the 
reference made by the Assistant Bas¬ 
tions Judge, set aside the verdict of the 
jury and convict the accused under 
S. 467/471, 1. P, 0., and sentence him 
to rigorous imprisonment for one year, 

Suhrawardy, J—I agree. I wbh to 
add a few words with reference to the 
argument which has been vehemently 
pressed before us and is often advanced 
from the Bar as to the power of this 



1927 


350 Calcutta Banki Behari Deb v. B. N. Dutta 


Oourfc undei- S. 307, Criminal P. G. It is 
said that on the authorities of this 
Court we should nob interfere under 
S. 307, Criminal P. G., with the verdict of 
the jury unless we hold that it was not 
possible for the jury to take the view 
that they did in the Court below. If 
the argument as advanced before us is 
accepted in its entirety this Court will 
cease to function as a Court of Reference 
under S. 307, Criminal P. C., its duty 
being confined only to reject references. 
Our attention has been drawn to the 
language used in the case of E‘fnperor v. 
Golam Kadur (1) and Emperor v. Nritya 
Qopal Boy (2). In the first case Greaves, 
J., has observed : 

it is necessary to see in the light of these sug¬ 
gestions whether we can say that the verdict of 
the jury was so unreasonable that seven reason¬ 
able men could not have arrived at the ^e^diot, 
for it seems to us that that is the real test that 
we have got to apply. We are not able to say 
that it was not possible for the jury to have 
arrived at the verdict at which they have 


arrived. - u a 

In the latter case the point is statea 

High Court should exercise the 
vested in it by S. 307. Criminal.P. O. 
affirmatively, with certainty and 
that on the evidence the verdict of the ]wy is 
tly wrong. It will not i-terfero wuh ^he 
verdict of the jury in every case of doubt ente 

tainable on the evidence. • 

TVia Iflarned Judge further observed . 

(the High Court) have to find out for our- 

fiift viflw whioh they hs.ye taken m tnis case 
with reference to the ten aooussd persons whose 

case has been referred to us. , t 

These observations read with the text 
mean that where the evidence is of such 
a character that the jury as reasonable 
men can possibly take the view they have 
taken, this Court should not interfere. 
Human opinion honestly held may differ 
on all questions. But the test to be 
applied with regard to the honesty of 
such opinion is whether any reasonable 
man on the materials before him can 
hold it. The test, therefore, that has 
to be applied in estimating the weight of 
the verdict of the jury, is whether the 
opinion is such as could on the parti" 
cular facts and evidence of the case have 
been held by reasonable men, however 
much the Judge may differ trom that 
(View. In the present case the surmise 
made by the learned Judge seems to be 


(1) A. I. R. 1924 Cal. 956. 

(2) A. I. R. 1924 Cal. 317. 


correct. The jury took away the docu¬ 
ments in their retiring room and after 
ten minutes came out, presumably after 
a comparison of the signatures and the 
majority of them brought in a verdict 
of not guilty. It is evident that they 
did not take into consideration the very 
strong circumstantial evidence against 
the accused. Hence their verdict must 
be wrong. 

R,D. Reference accepted. 
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Page and Graham, JJ. 

Banka Behari Deft—Plaintiff—Appel¬ 
lant. 

V. 

Birendra Nath Dutta and anothe) — 
Defendants—Respondents. 

Appeal No. 377 of 1926, Decided on 
8 th June 1927, from the appellate order 
of the Sub-Judge, Cacliar, D/- 30th June 
1926. 

«(a) Civil P. C.. 0. 41, R. 2 S—Appellate 
Court framing additional issue and remanding 
the case reversing the decree, instead of calling 
for a finding retaining the case on its file— 
Order of remand is not appealable either under 
O. 43 . R. 1 (u) or under S. 100, as it is not a 
decree within Civil iP.C,, S, 2— Civil P.C., 
0. 43. R. 1 iu)—Civil P. O., S. 100. 

Whether ao order of remand is appealable or 
not should depend on whether the conditions 
laid down by O. 41, R. 23, have been compiled 
with, and not on whether appellate Court pur- 
oorted or did not purport to make the order 
Snder K. 23. [P 868, 0 1] 

Where in the case of an order of remand 
where the appellate Court without deciding any 
of the issues in the case, reverses the decree of 
the trial Court and sends the case back, instead 
of calling for a finding on the additional issue 
which it frames, retaining the oases on its own 
file, the order of remand is not passed under 
O. 41, R. 23, and is not appealable under 0, 43, 
R.*l (u), nor is the order of remand a decree 
within 8. 2, as it does not itself finally deter¬ 
mine all or any of the matters in controversy 
between the parties, and therefore no appeal 
lies from this order of remand as being a 
within S. 100 : 31 0. L. J, 354 and A. I, B. 1925 
Cal. 1258, Dist. [P 651, 0 2] 

(6) Civil P. C., S. 151—Specific provisiws 

existing—Inherent powers should not be invokea. 

Where the Code oontaine speoifio provisions 

dealing with a particular matter the Courl 

ought not to invoke tho aid of B, ICl. ^ ^ nT 

[P 853, *1 

(c) Civil P. C., S. 115—Scope. 

Where no appeal lies from an order, the 
memorandum of appeal can be 
application for revision. I* “53, 
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Trailoh'kya Nath Ghose and Paresh 
Ijal Shome —for Appellanfc. 

Nemendra Kumar Das and Benoyen’ 
dra Nath Palit —for Baspondents. 

Page, J .—This is an appeal from an 
or4dr of bhd learned Sabordinatie Judge 
of Gaohar remaining for re‘6rial a suit 
heard by the learned Munsif of Silchar. 
At the hearing of the appeal a preli’ 
minary objection was taken by the res¬ 
pondents that no appeal lay from the 
order of remand. It appears that after 
the hearing of the suit had been con¬ 
cluded the defendant raised tha Question 
whether a large number of persons, more 
than twenty in number represented by 
the plaintifi' in the suit, were not mem¬ 
bers of an unregistered company within 
S..4, Indian Companies Act, During the 
hearing of the suit no issue was raised 
with re5^;ecb to this question although 
a few casual questions were addressed 
to the plaintiff on the subject and the 
learned Subordinate Judge took the view 
that the issue, as to whether the persons 
represented by the plaintiff were mem¬ 
bers of an unregistered company formed 
for tha purpose of carrying on a business 
for gain, ought further to be investigated. 
Accordingly, the learned Subordinate 
Judge ordered that 

As the decision of the cage mostly depends 
upon the question whether it is an association 
or company or partnership consisting of more 
than 20 members, acquiring lands for the pur¬ 
pose of gain, and as no specids objection was 
taken in the defendants’ written statement, and 
no issue was framed, and evidence was not fully 
gone into, the case must go back to the lower 
Court for the determiaatioa of the question. 
I, therefore, frame the following issue: “Whe¬ 
ther the plaiatifi and 28 persons as mentioned 
in Soh, 1 of the plaint formed a company or 
assooiation or partnership for acquiring lands 
for the purpose of gain, and if so, whether the 
suit is maintainable under 8. 4(2), Companies 
Act. The Court below will allow the parties 
to give evidence on the point and hear their 
arguments, and if it is satisfied that they have 
formed a company or association or partnership 
for acquiring lands for the purpose of gain, and 
it was not registered under the Companies Act, 
the salt will be dismissed. But if the case does 
not come within the purview of S, 4 (2), Indian 
•Companies Act, the suit will be decided on the 
merits on the evidence already adduced by the 
parties. He will consider the effect of the 
defendants' purchase by kobala (Ex. B}, i. e., 
whether they have purchased 1 bigha of plots 
Nos. 206, 207 or 208 or less. The appeal is, 
therefore, allowed. The decree of the lower 
Court is set aside, and the suit is remanded to 
the lower Court for disposal according to the 
directions given above. Costs will abide the 
jresult. * ■ ' 


It is against this order that the pre¬ 
sent appeal is brought. 

In support of the preliminary objec¬ 
tion the learned vakil for the respou- 
dents contended that no appeal lay from 
tho order of remand as made, because 
the learned Subordinate Judge had no 
jurisdiction to make the order under 
O. 41, B. 23. It is abundantly clear that 
the order of remand as made was parsed 
without jurisdiction, because the learned 
Munsif who tried the case did not deter- 
mine the case upon a preliminary issue, 
but beard and decided the suit upon the 
merits. The condition precedent, there¬ 
fore, to tho exercise of the power of 
remand with which the Court is invested 
under O. 41, B. 23, was not fulfilled, and 
the order of remand as made could not 
validly have been passed under B. 23, 
and was ultra vires the Court that passed 
it. The result is that no appeal Has 
from the order as made, for, under 0. 43, 
(1) (u) an appeal only lies if the order of 
remand has been passed under O. 41, 
B. 23. 

Again, the order for remand as made, 
in my opinion, did not itself finally/ 
determine all or any of tha matters in 
controversy between the parties and it 
was not a decree within S, 2, Civil P. 0.. 
therefore, no appeal lay from this order 
of remand as-being a decree witbin S. 100, 
Civil P, C. The opinion that I have 
stated, namely, that the lower appellate 
Court possessed no jurisdiction to pass 
the order as made under 0. 41, B. 23, 
or otherwise, is in consonance with the 
view expressed upon this subject by 
Jenkins. C. J., and Chabterjea, J., in Mani 
Nohan Mandat v. Ramtaran Mandal (1). 
by Walmsloy and Huda, JJ., in Mohendra 
Nath Chakrahurtty v. Ramtaran Banda- 
padhya (2) and by Greaves and B. B. 
Ghose, JJ., in Radha Krishna Saha v. 
Kamal Kamini Debya (3). Tha order 
now before the Court having been mado 
without jurisdiction, and being one from 
which no appeal lies, in my opinion, 
this Court has jurisdiction to treat the 
memorandom of appeal as an application 
to-the Court to revise the order unden.- 
S. 115, Civil P, C., Baikunta Nath' v. 
Sita Nath (4), Mohini Nohan Roy .y. 

(1) U916J 43 Cal. 148=38 I. O. 829. ' 

(2) [1920J 23 O. W. N. 1049=65 I. 0. 96=ti?i 

0. L. J. 357. • ^ 

(3) A. I. R. 1922 Oal. 456. 

(4) [1911] 38 Cal. 421=9 J. 0. 296. 
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Ramda^ Parauiha^iaa, (5), Merali Visram 
V. Sheriff Devji (6), and Venkata Rama,' 
yya v. Veeraswamiyadu (7). I am clearly 
of opinion that in fche exercise of fehe 
powers this Court possesses under S. 115, 
Civil P. G., fche Gourfc oughfe to safe aside 
the order of remand that has been passed 
in this case as having been made without 
jurisdiction. Ifc was urged by fehe learned 
vakil for fche appellant that, inasmuch 
as a Court; to which an appeal lies has 
jurisdiction to remand a case in fche 
exercise of its inherent jurisdiobion in 
that behalf [Ahdii! Karim v. Allahabad 
Bank Ltd. (8)1, this Court ought fco treat 
this order as having been made in fche 
exercise of fche inherent powers possessed 
by the learned Subordinate Judge. I 
am nofc disposed fco hold fchafe fche learned 
Subordinate Judge in the proper and 
exceptional circumstances in which fche 
inherenfe power of fehe Court may be 
invoked would not have jurisdiction fco 
order a suit fco be remanded, indeed, I 
should insist that he had ; bufc ifc is now 
well settled that a Court oughfe nofe to 
make use of fche inharenfc jurisdiefcion 
with which ifc is invested in circum- 
^Stances fco which fche provisions of fche 
Cifvil Procedure Code are applicable: 
Abdul Karim Abu Ahmed Khan Ghaznavi 
V. Allahabad Bank Ltd. (8) and Mani 
Mrfhan Mandal v. Bamtaran Mandal (1). 

The result is fchafc the order fco which 
exception has been taken will be set 
aside, and fche learned Subordinate 
Judge must proceed fco bear the appeal 
according fco law. In making this order 
in a general form we do so because 
it is undesirable fchafc we should dictate 
to ^the learned Subordinate Judge the 
course fchafc he should follow with 
regard, to the appeal fchafc has been 
preferred to him. Ifc is enough fco say 
that whatever order he elects fco pass 
must be one fchafc conforms to the law. 

I am, of course, aware of fche decisions 

in Baseemati Dehi v. Taritbasani Dassi 

(9), Radha Krishna Saha v. Kamal 

Kamini Dehya (3), Bhairab Chandr.a 
% 

(а) A. I. R. 1924 Cal. 4P7. 

(б) [1912] 86 Bom. 105=12 I. 0. 687=13 
Bora. L. R. 1017. 

(7) [1918] 41 Mad. 654 = 34 M. L. J. 809=7 
. M. Iv. W. 508=45 LO. 471=(1918) M.W.l? 

827. 

(8) [1917] 44 Cal. 929=26 C, L. J. 49=411. 0. 
698=21 0. W. N. 817 fP.B.l. 

fO) 11920] 81 0. L. J. 354=44 I. 0. 416. 
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Dutta V. Kali Kumar Dutta (10), Kayem 
Biswas V. Bahadur Khan (11), Qokul 
Prasad v. Ram Kumar (12), Kulsoomun- 
nissa v. Ram Prashad (13), confcra, Mo’ 
hendra Nath Chakraburtty v. Bamtaran 
Bandapadhya (2) in which ifc has been 
held that although fehe appellate Court 
which ordered fche remand had no juris¬ 
diction fco pass fche order as made under 
R. 23, nevertheless, if fche learned Judge 
passing fche order of remand without 
jurisdiefcion in that behalf purported” 
fco be acting under O. 41, R. 23, he must; 
be taken fco have remanded fche case 
under O. 41, R. 23, and fchafc an appeal 
from such an order would lie. The 
later cases other than Mphendra Nath 
Chakraburtty's case (2) decided by 
Walmsley and Huda, JJ., merely, fol¬ 
lowed the decision in Baseemati Debi's^ 
case (9), but, with all due deference to 
the learned Judges who were parties fco 
these decisions, 1 confess chat I find 
myself unable fco assent fco fche reasoning 
upon which fchey were based. Ife is ex¬ 
pressly provided under S. 104, Civil P. 0.^ 
and O. 43 (1). that no appeal shall lie 
from an order of remand under O. 41,. 
unless fche order was made under R. 23. 

1 apprehend that the meaning and effect 
of these provisions is that unless the 
order is one that fche Court had jurisdic¬ 
tion to make under R. 23, the order is 
nofc subject fco appeal, and the proper 
mode of challenging its validity is fco 
file an application for revision under 
S. 115. Of course, if fche order of remand, 
as made, is a decree wifchin S. 2 of bho 
Code, an appeal will lie from ife, but fche 
appeal will nofc lie from such an order 
because fehe Oenrt purported to make fche 
order under R. 23, bub becauHe if; is 
provided elsewhere in the Code that 
from such a decree an appeal shall lie. 

B .fc where, as in the present case, fche 
order is nofc a decree, and is ultra vires^ 
because the oircimstanoes did not exist 
in which alone fche Court would have 
had jurisdiefcion fco make an order nnder 
R. 23, under whafc principle of law can 
ifc be htild fchafc fche order must be deemed 
to have been made nnder R. 23, merely 
because fche Court when passing the 
order “ purported” fco be acting under 
R, 23 ? 

• > 

10) A; I. B. 1923 Cal. 6u6. 

11) A. 1. R. 1925 Gal. 1258. 

12) A, I. R. 1922 All. 254=44 All. 176^ 

18) A. I. a 1922 All. 226=44 All. 492; 
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If it is contended that the order must 
he so regarded because otherwise an ap* 
peal will not lie, and injustice might 
take plaoe, with all respect, that is to 
legislate and not to administer the law. 
1 invited the learned vakil for the ap¬ 
pellant if he could suggest any legal 
basis to support the view that an order 
which was not and could not have been 
made under R, 23, must be treated as 
having been made under B. 23. No 
answer was forthcoming and no satis¬ 
factory answer, I think, can ce found. In 
my opinion, it never was intended or 
contemplated that whether an order of 
remand was appealable or not should 
depend not on whether the conditions 
laid down by O. 41, R. 23, had been 
complied with, but whether the learned 
Judge purported or did not purport to 
make the order under R. 23. It may be 
that on some future occasion these cases 
will be further considered, but for the 
purpose of deciding the present case it 
is enough to say that, in my opinion, the 
learned Subordinate Judge did not pur¬ 
port to act under O. 41, R. 23. To my 
mind it is reasonably clear that he in¬ 
tended, and it may be also that he " pur¬ 
ported” bo act under O. 41, R. 25, for the 
sole issue which he thought remained 
for consideration was the issue whether 
in fact the persons represented by the 
plaintiff formed an uuregistered com¬ 
pany or not; but instead of sending that 
issue to be determined by the trial 
Oourt and retaining the appeal upon bis 
own file, he erroneously and without 
jurisdiction remanded the suit for dis¬ 
posal by the trial Oourt. In those cir¬ 
cumstances Bdseemati Dehi’s case (9) 
and the later decisions that followed that 
case do not apply. 

Although the appellant in effect has 
succeeded he has succeeded notwithstand¬ 
ing that be brought an appeal instead 
of making an application under S. 115, 
and in the circumstances we make no 
order as to costs. 

Graham, J, — The order appealed 
against is one of those anomalous orders 
which cannot be brought within the 
purview of either B. 23, or R. 26. O. 41, 
Oivil P. 0., It is quite clear that it 
cannot come under B. 23 because the 
suit had not been disposed of on a pre¬ 
liminary point as all the issues framed 
by the Munsif were decided. If it does 
not come under B. 23, O. 41, then there 


is no appeal against the order. Nor does 
it appear to come under B. 25 of O. 41 
since the Court had no jurisdiction if it 
proceeded under that rule to remand the 
case in the manner in which it has dona 
but should have retained the case on its 
own file. It appears to me, however, 
that probably what the learned Subor¬ 
dinate Judge intended to do was to act 
under R. 25, but instead of carrying out 
the procedure laid down in that rule he, 
through some oversight, adopted the 
procedure laid down in E. 23. It 
amounts, therefore, to this that the 
Court made an order which it had uo 
jurisdiction under the Code to make. It 
has been urged also before us that the 
order should be deemed to have been an 
order made under the inherent power 
of the Court under S. 151, Oivil P. 0., 
and that in that case an appeal would 
lie. As to whether an appeal would lie 
in those circumstances the authorities! 
are conflicting. But it seems to me that 
where the Code contains specific provi¬ 
sions dealing with a particular matter 
the Court ought nob to invoke the 
aid of S. 151. 

Under the particular circumstances of 
this case as no appeal lies the proper 
course for us to adopt is, it seems to me. 
to treat the memorandnm of appeal as 
an application for revision to set aside 
the order of the learned Subordinate 
.Judge as being made without jurisdic¬ 
tion, and to send the case back to him 
in order that he may dispose of it ac‘ 
cording to law as my learned brother 
has suggested. 

R.D. Case remo.nded. 
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Rankin, C. J., and Mitter, J. 

Re \ Belvedere Jute Ltd., Gkait- 

ram Saqormull —Appellants. 

V. 

Rardioarimull 6c Co. —Respondents. 

Appeals Nos. 64 and 05 of 1927, De¬ 
cided on 15th July 1927, from the orders 
of Gregory, J., D'- 26th April 1927. 

Limitation Act, Art. 183 — Award filed in 
Btgh Court under 8. 15, Act 9 of 1899 — Exe¬ 
cution applications are governed by Art. L83— 
Arhttraiion Act (9 of 1899), 8. 15. 

Where an award haft been filed in the Ooiirt 
properly, it is not only to be enforceable as \t it 
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a decree in geueral, but, having been filed 
in a particular Court, it is to be enforceable as if 
it vjcte a decree of ^that Court and, therefore, 
shall for purposes of limitation be governed by 
• ‘'Art, 3,82 or 183 according to as it is filed in a 
Gh urtered High Court or not: A. J. R. 1924 Lah. 
044, Rel. 0)1 : In rc .4, Bankruptcij Notice {1907) 
1 J<. B. 478, Ref. [P 854 C 1, P 855 C 1] 

■I:.’. N. Baiieyjee, S. M. Bose and I. P. 
Mookcyjec^fov Appellants. 

B. K. Ghosh and S, R. Das —for Res¬ 
pondents. 

Rankin C J .—In this case, an award 
was made on the 3rcl August 1923 and 
it was filed in the High Court under the 
provisions of the Indian Arbitration Act 
Oil the Slst August 1923. There was 
an assignment on the part of the com¬ 
pany in whose favour the award was 
made to the present respondents on the 
15th December 1026. In January 
1927, the respondents filed a tabular 
statement and proceeded to issue notices 
in execution under R. 16, O. 21, Civil P-C. 
These having been served, the matter 
came on for hearing before Mr. Justice 
Gregory on the 26th of April 1927 and 
it was objected that the application in 
execution was time barred because Art. 
181, Sch. 1, Limitation Act, applied, 
there being no other article which ap* 
plied. The learned Judge has held that 
Art. 183, Limitation Act, is applicable 
and that is the question before us. 

There can be no doubt that the terms 
of S. 15, Arbitration Act, do not mean 
that an award shall be or shall be 
deemed to be a decree and Mr. B. K. 
Gbosh on behalf of the respondents 
concedes that completely. Indeed, it 
•was clearly laid down by the Privy 
Council in the case of E. D. Sassoon & 
Co. V. RamduU Rainkisan (1) and it has 
been laid down many times. The words 
of S. 15 are these : 

An award ou a submission on being filed iu 
■ the Court iu accordance •^’ith the foregoing pro¬ 
visions sb.\ll (unless the Court remits it to the 
reoonsider,i,tion of the arbitrators or umpire or 
e&ts it aside) be enforceable as if it were a decree 
of the Court. 

So there can be no doubt that it is 
not only to be enforceable as if it were 
a decree in general but, having been filed 
in a particular Court, it is to be enforce¬ 
able as if it were a decree of that 
Court. 

Now, we have been pressed to hold 
that this provision refers only to the 
procedure o r manner in which an award 

(1) A. I. R. 1922 P.C. 374=50 Cal. 1=49 I. A. 
366 (P. C). 


is to bs enforced by execution ; and with 
reference to the case of In re A Bank' 
riiptcy Notice (2). it is important to ob¬ 
serve that S. 12, English Arbitration Aot» 
1889, states in express terms: 

An award or a submission may, by leave of th» 
Court or a Judge, be euforoed in the same 
mauner as a judgmeut or order to the same 
efiect. 

Under the wording of the English 
section, it seems to me to be reasonably 
clear that there could be no successfnt 
contention that S. 12, Act of 1889- 
is addressed in any way to a ques¬ 
tion of limitation. It is important to 
notice that the draftsman of the Indian 
statute having the language of the Eng¬ 
lish statute before him has expressed 
himself much more widely. The words, 
are 

be enforceable as if it were a decree of the Court. 

It is quite true that, even so, it; 
is by no means clear whether the 
language used in S. 15 is intended to be 
taken not only as regards manner in the 
largest sense of that word but also as 
regards time for the purposes of limita¬ 
tion. It has been painted to us thak 
similar wide language is to b© found in 
S. 42, Civil P. Cm where it says that 

that Court executing a decree sent to it shall 
have the same powers in executing such deoree- 
as if it had been passed by itself. 

Now, in India we know that the period' 
of limitation is one thing for a decree 
passed by a mofussil Court and another 
thing for a decree passed by a Chartered 
High Court. It is to be observed with 
reference to S. 42 that the section deals 
with powers of the Court executing it 
and only with those powers, so that 
there cannot be very much doubt that 
the question of limitation is exclud^ 
from the purview of that section. The 
question of limitation is not merely a 
question of power. The matter is one of 
very great importance and it is, 1 think, 
to be noticed not merely that the Indian 
Statute uses wider language than the 
English Statute but it makes no special 
provision for limitation. It seems to me,, 
in these circumstances, that, if one looks 
at the question o;f limitation from the 
point of view of the different alterna' 
tives, there can be one inference only 
and that is that the words employed by 
the legislature in the sub-S. 1, of 
S. 15, Indian Arbitration Act, were in* 

(2) [1907] 1 K. B. 478=96 L. T. 131=76 L. J- 

K.B. 171. 
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tended to go to the question of limita¬ 
tion 0(9 well as to the question oE^ pro¬ 
cedure. The Court has been reminded 
that questions of limitation are regarded 
for purposes of International law as ques¬ 
tions of procedure. 

In the decrees of civil Courts other 
than Chartered Sigh Courts the provi¬ 
sions of the Limitation Act are very ela¬ 
borate. Those are provisions wherej)y 
within the time limited by S. 48 of the 
Code applications in execution can be 
made so long as they are made within 
three years of each other: and in the . 
same way with regard to decrees of 
Chartered High Courts not only is there 
a limit of twelve years but there are 
elaborate arrangements for the exten¬ 
sion of that period by payment of in¬ 
terest, acknowledgment and so forth. It 
is further to be observed that on the 
question of limitation, under Art- 182 
there are elaborate arrangements for 
dealing with the case where the decree 
has been passed against more persons 
than one and one of these persons is in 
a different position to the others. Now, 
we have to consider the construction of 
S. 15, Indian Arbitration Act, with a view 
to choose between two alternatives: one 
is the view that a decree for purposes of 
limitation will be governed by Art. 1S2 
or 183 according bo as- it is filed in a 
Chartered High Jourb or not and the 
other is the view that whatever happens 
to a decree it can only be enforceable 
within a period of three years prescrilied 
by Art. 181 for applications for which no 
period of limitation is provided elsewhere 
in this schedule or by S. 48, Civil P. C. 
It seems to me, looking at the absonce 
of all provisions in the Indian Arbitra¬ 
tion Act with reference to limitation, 
looking to the fact that the languago of 
the English Act has been deliberately 
widened and to the fact that the ques¬ 
tion of the time limit for execution is a 
question of enforceability of the decree, 
as Art. 183 itself shows, that the correct 
view is that S. 15 does cover the ques¬ 
tion of time within which cbe execution 
of a decree may be bad. I, therefore, 
think that in this case the period of 
llimitation is twelve years. This deci¬ 
sion is in accordance with the view 
taken by a single Judge, Mr. Justice 
Harrison of the Lahore High Court, in the 
case of Pokhardas v. Badha Kissen (8), 
(3)A. 1. R. 1924 Lab. 644. 


In this view, the appeal fails and must 
be dismissed with costs. 

This judgment governs appeal 65 of 
1927 which is also dismissed with coats. 
Mitter, J.—I agree. 

J.V. Appeal dismiseed. 
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RANfCIN, G, J., AND MITTEII, J. 

Jonah Biswas —Appellant. 

v. 

Sioa Enmari Debi and anothet Res¬ 
pondents. 

Appeals Nos. 6 to 18 of 1925, Decided 
on 24bh June 1927, from the appellate 
decrees of the Dist. Judge, Nadia, D/- 17th 
June 1924. 

(а) Evidence Act, Ss. 34 and 32—Jama wasil 
bakl papers are only corroborative evidence tn the 
absence of proof of facts under S. 32. 

Jama, wasil baki papers, in the abseuoe of 
proof that the writer or the maker of the entries 
therein at the date of the trial was dead or 
could not be procured without unreasonable 
expense or was otherwise such a person as is 
contemplated by S. 32, merely amount to evi¬ 
dence under S. 34 which in the presence of 
other substantive evidence may be used as 
corroborative but which cannot be regarded 
as proving any fact by itself. [P. 856, C. IJ 

(б) Practice — Appeal — Remand — Evidence 
Act, S. -32.—Civil P. C„ O. 41, Rr. 23 and 25. 

Ill the absence of proof of some fact within 
B. 32, what the appellate Court has to do is to 
find whether or not there was any real conteu* 
tion that the writer was still alive and if so 
grant'a remand. [P, 8.56, 0. 2] 

(c) Practice —aVew plea should be discouraged 
at a later stage. 

It is very necessary that every disoourage- 
mjut should be given to an invention of new 
points at .v late stage—points which might have 
beea met if taken properly by adducing further 
evidence. [P, 856, 0,2] 

(d) Landlord and tenant — Rent — Enhance^ 
ment—Prima facie there Is right to enhance un^ 
less there is contract to contrary — Patla — Con¬ 
struction—Tenants to hold from generation to 
generation — l^o remlssion.of rent—Cesses to he 
paid In addition to rent—Landlord is not pre¬ 
cluded from enhancing Ihe rent. 

Prima facie the rent is liable to enhancement 
unless the landlord has precluded himself by 
contract from claiming such enhancement and 
it is necessary to have definite materials in the 
patta before coming to the conclusion that the 
common law has been excluded * A. J. B. 1927 
P. C. 20, Rel. 071. [P. 857, 0. 3J 

Where in the patta it was stated that the 
tenants were to bold 4rom generation to genera¬ 
tion that th)y ware bo get ramissioa of rent and 
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that fchey should pay cesses separately and in 
addition to rent. Seld the landlord was not 
prevented from enha-acing the rent. [P 957, 0 2] 

Tarakeswar Pal Ghaudhari and Gyan 
Chandra Roy —for Appellant. 

Sarat Ghandra Basak and Urakraind%s 
Ghalcrahurtty —for Raspondenfes. 

Rankin, C. J. —la this case there are 
thirteen appeals arising out of the same 
set of facts. In the ccursa of settlement 
the matter had been tried in the first 
instance by the Settlement OfiScer and 
then went on appeal to the District 
^.Tudge of Nadia. In the proceedings 
under S. 105, Bengal Tenancy Act and in. 
the record of right? the tenants had been 
recorded as occupancy raiyats. When 
the landlord applied for settlement of 
fair rent the tenants maintained that 
they were really holding on mokrari 
terms and they claimed under S. 50, 
Bengal Tenancy Act, that they had paid 
rent at the uniform rate so long, that 
they were entitled to the presumption 
that they were tenants at a permanent 
rate of rent. It wculd appear that for 
the years 1886-87 the landlord pro¬ 
duced jama wasij baki papers which pnr 
port on the face of them ai evidence to 
show that for these years a different 
rate of rent was applicable to these 
tenancies. 

Now the question is whether the 
learned District Judge has correctly dealt 
with the ooutention that these' jama 
wasil baki papers (in the absence of proof 
that the writer or the maker of the 
entries therein at the date of the trial 
was dead or could not be procured with¬ 
out unreasonable expense or was other¬ 
wise such a person as is contemplated 
by S. 32, Indian Evidence Act) merely 
amount to evidence under S, 34, Indian 
Evidence Act, tliat is to say, evidence 
which in the presence of other substan¬ 
tive evidence may be used as 
corroborative but which cannot be re¬ 
garded as proving any fact by itself. Now 
the podfcion is that there was no proof 
that the writer was dead or any of' the 
other facts required by S. 32 as the evi¬ 
dence stood. Therefore the position was 
that the jama wasil baki papers were 
admissi^ble because they were admissible 
under S. 34. But there was no other 
evidence which enabled the Court to base 
upon It a finding to the effect that their 
contents were true and proved the facts 
alleged by the landlord. What the 
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learned District Judge did is this: he said 
first of all that that was not the objec¬ 
tion taken before the settlement officer; 
he said secondly, that that was not the 
objection taken before him. 

It appears that ‘the memorandum of 
appeal before the District Judge contains 
as grounds first that the entries were 
not admissible and -secondly that their 
evidentiary value was nob sufficient to 
rebut the presumption under S. 50, 
Bengal Tenancy Act. The learned 
Judge’s view accordingly was that if the 
express point had been taken that these 
entries were admissible but were only 
admissible as corroborative evidence in 
the absence of proof of some fact within 
S. 32, Indian Evidence Act, then what he 
should have done would have been this. 
He would have found whether or not 
there was any real contention that the 
writer was still alive and if so would 
have granted a remand in favour of the 
landlord sooner than see his claim de¬ 
feated by the omission of the evidence 
on such a point. But the learned Judge 
said because this exact point had not 
been taken he would not order a remand 
and he proceeded upon this evidence 
which by law is not substantive evidence 
at all as though it were substantive evi¬ 
dence. He said he should do that by 
refusing to allow the tenant to take the 
point since it was not properly taken in 
the memorandum of appeal. Speaking 
for myself I cannot uphold that way of 
dealing with this matter. To my mind 
it is very necessary that every discourage¬ 
ment should be given to an invention 
of new points at a late stage—points 
which might have been met if taken 
properly by adducing further evidence. 
But even so I do not think that the 
District Judge’s way of dealing with this 
matter can be supported. The moment 
it was shown that the jama wasil baki 
papers were admissible at that moment 
it liecame evident that the tenants could 
not be prejudiced because they did not 
object to their admissibility. The evi¬ 
dence having come in at the end of the 
day, as a matter of argument arose the 
question of its effect, and it may be that 
the exact point was not argued before 
the Settlement Officer. But the docu¬ 
ments were attacked in the memorandum 
of appeal they were attacked as inad¬ 
missible in evidence altogether and also 
upon the ground that their evidentiary 
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^alue was not; suffioieot to rabut the pre¬ 
sumption under S. 50. What the appel¬ 
lant meant by that one cannot of course 
say but that is an exact description of the 
objection which was ultimately urged be¬ 
cause the evidentiary value of those docu¬ 
ments was this that they were corrobora 
tioD simply and could not base any find¬ 
ing of fact. The memorandum of appeal 
%eing in that form I do not think that 
the learned District Judge was right to 
be so very strict as against the tenant 
as in fact he purported to be. The posi¬ 
tion was, that if these jama wasil baki 
papers were to be used at all, it was 
necessary for the plaintiff to induce the 
learned Judge as an indulgence to him 
to grant him a remand. The fault was 
the plaintiff's and not of the defen¬ 
dants. 

In my judgment the learned District 
Judge might very well have said to the 
’defeodants that they must remember 
that if they really bad no reasonable 
belief -that the writer was alive it might 
very well be that be would in the end 
visit them with the cost of taking fur¬ 
ther evidence upon remand. What the 
learned Judge has said is that he will pro¬ 
ceed upon evidence which the law says, 
\a mere corroborative evidence as though 
it was substantive evidence which under 
the law it is not. In my judgment it 
was at the plaintiff's risk to induce the 
learned Judge to remand these appeals. 
The way in which the learned Judge has 
dealt with the matter is not satisfactory. 
Accordingly we allow the appeals and 
remand the oases to the lower appellate 
Court with the directions to that Court 
to take evidence on both aides upon the 
question whether the writer of these 
jama wasil baki papers was or was not 
alive at the time of the trial. 

If the learned Judge finds that the 
writer was alive at the date of the trial 
of the suit then he should dismiss the 
oUim of the landlord. But if the Judge 
finds that the writer was dead at the 
date of the trial of the suit then he will 
allow the claim of the landlord. 

The costs of these appeals to abide the 
result. 

It remains to deal with appeal 
12 of 1926. This appeal is not affec- 
by tb® question of jama wasil 
ban papers. The oontention of the 

appellants in that ease is that the patta 


itself shows that the tenancieH were 
created to be permanent tenancies ata., 
fixed rate of rent and that tliere is 
in the four corners of the document-' 
enough to show that the contract of the 
parties precluded the landlord from en¬ 
hancing the rate of rent. That is a case 
which is very similar to the case Krish- 
nendra y.,Kusum Kamini (1), and looking 
at the patta in that case I find a strong 
analogy to the patta in the case before us. 
There again we have reference to “ gene¬ 
ration to generaticn." There too we have 
a clause saying that the tenants were 
not to get remission of rent without any 
parallel clause that the landlord was not 
to get enhancement. The phrase is similar 
with reference to payment of cesses sepa¬ 
rately and in addition to rent. The 
principle being that prima facie the rent 
is liable to enhancement unless tho land¬ 
lord has precluded himself by contract 
from claiming such enhancement, it is 
necessary to have definite 'materials in 
the patta before coming to the conclusion 
that the common law has been excluded. 

On the whole I sea nothing in this 
patta that is sufiioient to justify this 
Court in saying that the landlord by the 
terms of patta has precluded . himself 
from enbancement. I, therefore, think 
that this appeal must be dismissed with 
costs. Hearing fee one gold mobur in 
each case. 

Mitter, J. —I agree. 

R.D. Appeal No. 12 dismissed : 

_ _Othey appeals allowed. 

(1) A. I. R. 1027“^a'2b=54 OaJ.'T6C=5rl‘ 

A. 48 (P. 0.). 


I. R. 1927 Calcutta 857 
Mctkerji and Gammiade. JJ. 

Joijesh Chandra Ray —Plaintiff—Ap¬ 
pellant. 

V. 

Sharfaddin Ahamad and others^ 
Defendants—Respondents. 

Appeal No. 499 of 1925, Decided on 
9th February 1927, from the appellate 
decree of the Dist. Judge, Chittagong 
D/- 24bh September 1924. 

(a) Bengal Tenancy Act, S. li^Illegal cesses 
(Mukerji, J.) 

lu all oases about illegal cesses, the question 
will primarily turn about the meaning of the 
words “ actual rent ” used in 8. 74. [P 858 C 2] 
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>}< (i)) Landlord and Tenant — Abwab — Each 
case depends npion the contract in question, 

, J j order 1,o determiue whether a particular 

item is abwab, the rule thac has been followed 
is that each case must depend upon the proper 
construction of the contract before the Court 
iUid if upon a fair interpretation of the 
contract it can be seen that a particular sum 
is specified iu the contract or agreed to be paid 
us thy lawful consideration for the use and 
occupation of the lani, i. e., if it is really part 
of the rent although not described as such, the 
landlord can recover it. The facts that a cer¬ 
tain sum is dealt with in the kabuliyat in a 
separate clause or that it is not included in the 
inatalinonts of rent have an important bearing 
upon the question of intention of the parties 
to the contract. They show whether the 
parties intended to treat a particular item as 
part of the rent agreed upon to be paid or as 
something difiereut from the rent: 45 Cal. 
^50, Foil. [P 861. 0 1] 

Cavirniade, J, —in each case it has to be 
determined whether or not the item called in 
question as an abwab is covered by the definition 
of the term “ rent,” To put it iu other words, 
it must be fouud that that item is part of the 
consideratiou agreed to be paid or delivered by 
the tenant for the use and occupation of the land 
provided that such consideration is lawful. 
The consideration miy be wholly monetary or 
wholly one in kind, or it may be partly in 
money and partly in kind. The statute does not 
restrict oonsiderutlou iu kiod to grain or other 
produce of the soil. The consideration may be 
a cartload of paddy or a cartload of money 
and in either case it would be perfectly law¬ 
ful. CP 861. C 2] 

Jadunath Kanjilal and Nripendra 
Chandra ZJas—for Appellaot. 

Narendra luimar Da$ —for Respon¬ 
dents. 

Mukerji. J-—The substantial ques¬ 
tion in controversy in this appeal is 
whether Rs. 2-8 mentioned in the 
respondents’ kabuliyat or the price of 
two ho'goats which are annually deli¬ 
verable at the time of the Dusserah puja 
is an abwab. • 

The relevant provisions of the statute 
are the following : S. 5A, Regu¬ 
lation 8, 179o, laid duwn that all 
existing abwabs should be consolidated 
with the asil jama into one specific 
sum ; S. 55 proh{i>ited the imposition of 
any new abwal> or mahtut upon the 
raiyats upon any pretence whatever 
upon pain of a penalty of three times 
the amount imposed for the entire period 
of the imposition : and S. 61 enacted 
thajt in the event of any claim being 

preferred by proprietors of estates. 

on engagements wherein the consolida¬ 
tion of asil, abwab etc., shall appear not 
to have been effected they are to be 


nonsuited with costs, S, 3, Ragula- 
tion.5, 1812, which altered some of the 
provisions of Regulation 8, 1793,. 

declared that nothing therein contained 
should be construed as sanotioning or 
legalizing the imposition of arbitrary or 
indefinite cesses whether, under the' 
denomination of abwab, mahtut or any 
other denomination. By Act 10, 1859, 
S. 10. and Act 8 (B. G.), 1869. S. 11, 
exactions beyond the rent specified in 
the pabta subject the landlord to dam-- 
ages not exceeding double the amount of 
such taxation. S. 61, Regulation 8,. 
1793, and S. 3, Regulation 5, 1812,. 
were repealed by S. 1, Act 16, 1874, 
S. 74, Act 8, 1885 says : 

All impositions upon tenants under the de¬ 
nomination of abwab, mahtut or other like 
appellations in addition to the actual rent 
shall be illegal, and all stipulations and reserv,. 
ations for the payment of such shall be void. 

It should be remembered that this 
Act repeals Ss. 54 and 55, Regulation 8, 
1793 (vide Sch. 1), without enacting 
any provision about the consolidation 
of rent of the whole with the asil into 
one entire sum. The position then, 
apart from anbhoritios, is that now in 
all cases about illegal cesses, the ques¬ 
tion will primarily turn about the 
meaning of the words “ actual rent " 
used in S. 74. 

The authorities bearing upon the 
point are too numerous and varied and 
are far from being reconcilable, but it 
is not impossible to deduce from them 
one consistent principle which, however, 
does not take us beyond the words of 
S. 74 itself. 

The law assumed a somewhat settled 
state under the Full Bench decision of 
this Court in the case of Cliultan 
Mahton v- Tilalcdhari Singh (1). There- 
were formerly decisions in which the 
stringent provisions of the regulations 
wore not strictly given effect to; e.g., 
JeeaCo&llah Paramanich v. Jugodindro 
Narain Hoy (2), where the demand was of 
a ces3 over and above the original rent 
and the ryot consented and contracted to- 
pay it : Juggodishv, Turrikoollah (3), 
which was the case of a parabi ; Budhna 
Oraioan Mahton v. Juggessur Doyal 
Singh (4), where the payments were not 
so much in the nature of cesses as of 

(1) [1885] 11 Cal. 175 (F. B.). 

(2) C1874] 2-2 YT. R. 12, 

(3) [1875] 24 W. R. 90. 

fi) [1875] 24 W.R. 4 
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rent in kind, and which weve fixed and 
uniform and had been paid by fche ryofc 
from the beginning according to local 
custom ; Nabitt- Ghunder Roy Choiodkry 
V. Qooroo Qobind Mojoomdar (5), which 
was the oase of bhika or payments made 
over and above the rents due. but paid 
voluntarily and not exacted ; SerajgungQ 
Jute Go. Ltd. V. Torahdee Akoond (6), 
where a talab beshi of two annas in the 
rupee had been paid for many years in 
addition to the asil jama and had been 
in course of time incorporated with the 
asil jama and one receipt used to be 
given for the consolidated amount, it 
being found that it was paid for the 
purpose of preventing disputes with the 
landlord and for securing the ryot’s own 
interest and that the ryot had agreed 
to make a definite payment in addition 
to hi*? rent; Mahomed Fayez Ghowdhury 
V. Jamoo Gazee (7), in which a condition 
in a lease that a certain sum was to be 
paid as collection charges was held bo be 
a part of the rent and not an abwab 
and wai Capable of enforcement if the 
condition was certain and definite in its 
nature and formed part of the considera¬ 
tion for the lease. 

In the Full Bench case of ChuUan 
Mahton v. Tilukdhari Singh (L), certain 
items were claimed as “old usual 
abwabs “ and in the zamindari papers 
they were described as abwabs. The 
question referred to the Full Bench 
was : 

Whether assumiog that the abwabs in ques¬ 
tion have, by the custom of the estate of which 
the lands form part, been paid by the defendant 
and his ancestors for a good many years, they 
are legally .recoverable by the plaintiffs, al¬ 
though they are not actually proved to have 
been paid or payable before the permanent 
settlement. 

To answer this question two impor¬ 
tant questions were considered (vide 
judgment of Mitter, J.) :—Isb whether 
the imposition of abwab is prohibited 
and made unlawful by any law in force 
in this country, because if it is, S. 23, 
Contract Act, would make the con¬ 
tract to pay the same void ; secondly 
whether, if there was a contract be¬ 
tween the parties for payment of abwabs, 
under the latter part of 3. 3, Begula- 
tion 5,' 1812, the contract was enforce* 
able. 


As regards the first question, on 


(6) [1876: 

25 W. B, 8. 

(6) [1876: 

36 W. R. 252. 

17} Cl883j 

8 Cal. 730, 
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referouoe to Ss. 54, 55 and 61, Regu¬ 
lation 8, 1793, and S, 3, Regula¬ 
tion 5; 1812, S. 10, Act 10. 1859, 
S. 11. Bengal Act 8, 1869, it was 

held that a contract for the imposition 
of abwabs is unlawful and is not enforce¬ 
able by law. To decide this question a. 
construction of the latter part of S. 3, 
Reg. 5,1812. was necessary. This portion 
is worded thus : 

Bug the Court shall notwitbstaudiDg maintaio 
and give effect to the definite classes of the en* 
gagemeats between the parties, .or in other 
words, enforce payments of such sum as may 
have specifically agreed tipon between them. 

Mitter, J., (Tottenham and Pigot, JJ., 
concurring) held that the words “such 
sum, etc.’refer to the amount of the rent 
specified. On the second question it 
was held that the abwab not having been 
consolidated with the asil jama as re¬ 
quired by S. 54, Reg. 8, 1793, a claim 
for recovery thereof would be nonsuited 
by S. 6L of that regulation. The case 
went up to the Judicial Committee, 
Tiluhlari Singh v. Chulhan Mahton (8). 
The Judicial Committee held that fche 
High Court was right in holding that 
the items in question weve abwabs, and 
that if they were payable at the time of 
the permanent settlement, they ought 
to have been consolidated with the rent 
under S. 54, Reg. 8, 1793, and not being 
so consolidated they could not be re¬ 
covered ; and if they were nob payable 
at the time of the permanent settlement 
fchey would come under the description 
of new abwabs in S. 65 of that resula- 
tion and their imposition would be 
illegal. 

In the meantime another case came 
up before the High Court, viz. fche case 
of Pudmanitnd Singh Bahadur v. Baij 
Noth Singh (9). In this case certain 
items designated “silam” and “tehwari” 
were claimed in addition to a fixed rent 
on the basis of a kabuliyat which created 
a permanent tenure and in which the 
tenant bad agreed to pay the same. The 
learned Judges (Tottenham and Ghoae, 
JJ.,) held that the Full Bench decision in 
Ghiiltaii Mahton v. Tilukdari Singh (1), 
did not mean 

to exclude the operation of Reg. 5, 1812, 
where that regulation could apply, 

and the items in question were not 

illegal cesses within the meaning of the 

Full Bench decision not being uncertain 

(81 [1889] 17 Cal. 131=:16 I, A. 152 

(9) [1888] 16 Cal. 828. 
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and ^ arbitrary in their character, but 
specific sums which the tenants had 
agreed to pay to the landlords and the 
payment of which, no less than the pay¬ 
ment of rent itself, formed part of the 
consideration upon which the tenancy 
was created, and which are in fact part 
of the rent agreed to be paid although 
not so described, they were recoverable 
under Reg. 5, 1812. There was an¬ 
other Full Bench decision in the case of 
Madha Prosad Singh v. Dal Kowar Koeri 
(10). ^ Thera the question was whether 
certain ^cesses designated as “sarak, ’ 
batta, n 0 g”and“kharach’' (without any 
specification of its nature) were realiz¬ 
able. The findings were that the rental 
was Rs. 18*10*6, that the difference 
between this rental and Rs. 22-2-0 which 
was claimed was made up of these items, 
and that they used to be realized and 
one receipt for the total amount, that 
is to say, the rent and these items, used 
to be given without any separate speci¬ 
fication of them. The argument was that 
the plaintiff was entitled to recover at 
the rate of Rs. 22-2-0 as. though the rent 
was Rs. 18-10-6 only, the balance was 
made up of items which were neither 
uncertain nor arbitrary and which the 
defendant had agreed to pay as part of 
the consideration for his holding the 
land. 

This argument received support from 
the case of Pudmanund Singh v. Baij 
Nath Singh (9), which, according to re¬ 
ferring Judges had put a wrong interpre¬ 
tation upon the Pull Bench decision in 
ChuUan Mahtonv. Tilukdari Singh {l). 
When the case was heard by the Puli 
Bench, Radka Prosad Singh v. Bal Kowar 
Koeri (10), Petheram, C*.L, was of opinion 
Pudmanund Singh v. Baij Nath 
Singh (9) must be held to have been 
overruled by the decision of the Judicial 
Committee in Tilukhdari Singh w.Chul’ 

tan Mahton (8), and expressed his opinion 
as follows : 


By this judgment I understand the Privy 
Council, while affirming that of the High 
Court, to go beyond it and to hold i-hat under 
the regulations nothing oould be recovered for 
^ u - °°®'^P^tion of the land, except one sum 
which must include everything which was pay¬ 
able for such occupation arrived at either bv 
agreemenbor by some judicial determination 
between the parties, and that any contract. 

implied, to pay anything 
^yond that sum, under any name whatever for 

(10) [1890] 17 Oal,726 (P. B)-- 


or in respect ol the occupation of the land, could 
not be enforced. 

O’Kinealy J., (Prinsep and Pigot. JJ., 
agreeing) also observed that it is only 
one, sum being the “ground rent” of the 
permanent settlement which could be re¬ 
covered- Ghose, J., on the other hand 
interpreted the decision of the Judicial 
Committee as follows (5) : 

I do not understand that they intended to go 
auy^way beyond what Mr. Justice Mitter said 
m his judgment, and to lay down, as it is said 
that they did lay down, that nothing, save and 
except one sum, inclndiog every item of payment, 
could be recovered as payable for the oooupatiou 
of land ; and that an agreement to pay any¬ 
thing beyond that sum, although it might be a 
lawful consideration for the lease could not be 
It appears to me that if in any case 
the Court finds that any particular sum 
specified in the lease or agreed to be’ paid, is a 
lawful consideration for the use and oacupation 
of any land, that is to say, if it is really paid 
out of the rent, although not described as such 
it would be justified in holding -that it is not 

abwab. and is recoverable by the landlord. 

The learned Jftdge proceeded to 
observe with regard to the case of Pudma^ 
nund Singh (9) that, although in point 
of fact on a reconsideration of the 
matter he was of opinion that selami 
and tehwari were abwabs, it was not 
intended in that case to hold that any¬ 
thing that is not arbitrary and indefinite 
is recoverable although it may not be 
part of the rent; that in that case both 
the elements were supposed (though 
wrongly, it afterwards appeared) to be 
present, viz,: first that the items in ques¬ 
tion were not of an arbitrary or indefi¬ 
nite character, and secondly, that 

they formed part of the rent agreed to 
be paid. 

The opinion expressed by Petheram, 
0. J. in Badha Prosad Singh v. Bal 
Kowar Koeri (10) as to the interpreta¬ 
tion to be given to the decision of the 
Judicial Committee has not been fol¬ 
lowed in several cases ; e. g., Kalanand 
Singh v. Eastern Mortgage Agency Co. 

\ Assanulla Khan Bahadur v. 
Tirthahashini{\2) •, Mathura Prasad v. 
Tata Singh {1^) Upendra Lai Quptav. 
Ataullah (14). 

Cases of this Court . after the aforesaid 
decisions of the Pull Bench and of the 
Judicial Committee referred to above, are 
3'Dd varied and it would be too 


(12) [1895] 22 Cal. 680. 

113) [1912] 40 Cal. 808=17 I. 0. 177=« 
C. L. J 296. 

(14) [1916] 21 0. W. N. 108=36 I. 0. 404. 
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tedious to deal with them. Many of' 
them have been referred to and dealt 
with in detail in the judgments of 
Sanderson, C. J. and N. R. Ohattecj^a, J. 
in the case of Bejoy Singh v. Kriihna 
X Behari Biswas (15). The numevous 
oases that were cited at the Bar at the 
hearing of this appeal are all discassed 
in the judgmsnbs in that case. The 
position has been .accurately stated by 
both the learned Judges in that deci¬ 
sion. Sanderson, G. J., observed there : 

The rale that has baen followed in this Court 
is that each case must depend upon the proper 
conettaotion of the contract before the Court 
land if upon a fair interpretitioa of the contract 
it can be seen that a particular sum is epecided 
•in the contract or agreed to be paid as the law¬ 
ful consideration for the use and occupation of 
the land i. e, if it is really part of the tent 
although not described as such the. landlord can 
recover it. 

N. R. Ohatfcerjea, J. observed thus : 

It is contended that the mere fact that a 
loerfcaia item is dealt with in the kabuHyat in a 
^separate clause or that it is not included in the 
instalmeots of rent ought not to make any difier* 
ence in determining whether the item is or is 
not rent. But those facts have an important 
bearing upon' the question of intention of the 
iparties to the contract. They show whether the 
parties intended to treat a particular item as 
part of the rent agreed upon to be paid or as 
somethijag different from the rent, and those 
facts have acoordiogly been takeniinto considera¬ 
tion in all the cases d*)cided since the Full 
Bench. The question whether a particular item 
is or is . not rent, no doubt, depends upon the 
construction of the lease in each case. But 
once it is held that a parbloular item his not 
been agreed upon by the parties as “the ront" 
nor described in the lease as such the further 
question whether such sum, although it oiiy 
uot form part of the consideration me itioned in 
the oontraot is recoverable or nob must depend 
upon the law as laid down in the Begulations 

and Acts on the point. 

« 

* 

With the above observations of the 
learned Judges I entirely agree. Apply¬ 
ing these principles to the kabullyat in 
the present case there is no doubt what¬ 
ever that the intention of the parties was 
that the total rental of the jote wiul I be 
Rs. 106"1*6 made up of Rs. 97-8 0 in 
cash, two ho'goats or their price Rs. 2* 
8 0 and B4. 61-6 as cesses. It appears 
that the hket was deliverable at the time 
of the Dasaerah puja and if not so deli* 
verable its price is to ba paid at the Sep¬ 
tember kist along with the cash due to 
be paid at that kist. It also appears 
that the. eesses payable are also oalon- 

k lated on the cash and the price of the 

U6) [1917 J 46 Oal. 369=41 I. C. 56Is2i 
0. W. N, 969. 


bket taken together. There are no in¬ 
dications in the kabuliyab which may 
inoline us to take a contrary view. The 
Courts below appear to have been in 
error in the view they have taken. The 
appeal accordingly is allowed and the 
decrees of the Court of appeal below 
will be varied. The appellants will be 
allowed a decree taking the annual rental * 
to be of Rs. 100 and cesses Rs 6-l'6 as 
mentioned in the kabuliyat. In other 
respects, the decree, as passed will stand. 
The appellant will be entitled to bis 
costs in this Court. 

Cammiade. J. —I entirely.agree with 
what my learned brother bas said. An 
abwab, dehned in 3. 74, Bengal 
Tenancy Acs, is whatever is recovered 
from the tenant in addition to the actual 
rent : and rent is defined in S. 3, sub- 
S. (.5) as whatever is lawfully payable or 
deliverable in money or kind by a 
tenant to his landlord on account of the 
use or occupation of the land held by 
the tenant. In each case it is to be 
determined whether or not the item 
called in question as an abwab is covered 
by the definition of the terra rent. To 
put it in other words, it must be found 
that the item is part of the consider- 
atioD agree.! to be paid or delivered by 
.the tenint for the use and occupation of 
the land, provided that such considera¬ 
tion is lawful. The consideration may 
be wholly monetary or wholly one in 
kind or it may be partly in money and 
partly in kind.' The statute does not 
restrict consideration in kind to grain or 
otbar produce of the soil. The consi¬ 
deration may be a cartload of paldy or 
a cartload of money ; and in either case 
it would be perfectly lawful. There is 
nothing in the law prohibiting a stipula¬ 
tion such as the one in the present case, 
that two be-goats are to bo delivered as 
part of the c )D3ideratioa for the use and 
occupation of the land. The be-goats in 
such a case do not come within the 
definition of ’abwab.” The payn^eots in 
money or the deliveries in kind at 
which the law strikes are such as are 
not payable or deliverable under the 
terms of the contract between the land¬ 
lord and the tenant. Real abwabs are 
payments or deliveries, sometimes fixed 
and customary and sometimes arbitrary 
and uncertain which were not agreed 
upon between the parties as oonaidera- 
tion for the use and occupation of the 
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land. The reports of the various surveys 
and settlements in Bengal show a large 
number of levies of various kinds made 
from the tenants on the occasion of 
marriages, sradhs, iirst-rice ceremony, 
sacred thread ceremony, pujas, journeys 
etc., performed by the landlord’s family 
or on the occasion of certain ceremonies 
in the families of the tenants. These 
are survivals of the times vyhen the 
relations between landlord and tenant 
were governed by custom and not by 
contract, and when also the landlords, 
however petty, considered themselves 
the overlord of their tenants. Mr. 
Jameson, in his report of the Midnapur 
settlement operations, divides the abwabs 
he found there into three classes : 

1. Those connected with the holding 
of land and payment of rent. 

2. Miscellaneous collections for vari* 
ous purposes. 

3. Impositions of the nature of fines 
for breach of caste rules of offence 
against the social law. 

He says this rough division indicates 
the three capacitiesin which tbezamindar 
stood in relation to the tenants, and in 
virtue of which he demanded the ‘pay- 
ments, namely, as owner of the soil, as 
feudal overlord to whom special services 
are due and as “censor morum.*’ 

The same Settlement Officer has men* 
tioned in bis report 'that in the same 
district certain ohhars or remissions 
of rent were made by the landlords. He 
found four kinds of remissions, one made 
to artisans, another to village headman, 
a third to bhadralok and a fourth, 
termed mamuli, which was unexplained, 

Landlords thought more of the abwabs 
they collected than of what they were 
legally entitled to collect under the 
terms of the contract between them and 
their tenants. The result has been that 
Settlement Officers throughout Bengal 
have reported that the vast majority of 
the tenancies to which the presunrption 
laid down in S. 50, sub’S. (2’, have been 
applied were not really znukurari ten- 
ancies^Mr. J. 0. Jack in his report of the 
Bakarganj settlement has said that ten¬ 
ants preferred abwabs to enhancements 
of rent, because the latter are permanent 
additions to the rent, whereas the 
former being illegal, could be repudiated 
in better times. Agreements such as the 
one before us do not belong to the class 
of arrngeinents last described. 


In some of the cases that have come 
before this Court, the payments which 
were found to be abwabs'had been volun¬ 
tarily ma le for a long time ;and were 
even fixed in amount; but the amounts 
levied had never actually formed part 
of the rent agreed to be paid aod had 
never been treated as such. There are, 
however, certain cases in which it has 
been held that because a certain amount 
of money was mentioned in the written 
lease as khazana, the stipulation for 
the delivery of certain movables was 
not one for rent. The assumption 
conveyed is that' the term ‘‘khazana’ 
is equivalent to the term “ rent." This 
can hardly be correct in view of the 
definition of the term “rent" in the 
Act. ^By the word “ khazana ’’ is meant 
what IS payable in money. Bent includes 
also what is deliverable in kind under 
the terms of the contract. 

In the present case, the contract ex¬ 
pressly provides for the payment of 
money and the delivery of two he-goats. 
The goats are part of the rent. It is 
perfectly immaterial that no cess is as¬ 
sessed on the value of the goats. That 
circumstance in no way affects the 
nature of the stipulation for the delivery 
of goats. I, therefore, agree with my 
learned brother that this appeal must be 
decreed. 

Appeal decreed. 
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Bajaram Singh —Dsfendanb — Appel* 
lant. 

v. 

Pancha Deogi —^ Plaintiff—Bespond-* 
ent. 

Appeal No. 81 of 1925, Decided on 56h 
May 1927, from the original decree of 
the 3rd Sub-Judga, 24-Fargannah3, D/* 
12th January 1926. 

Minor—Debts Incurred by guardian for 
mfrtor’s business—Creditor can proceed against 
the assets provided guardian has not acted 
properly. 

Minor cannot ba personally made liable foe 
any debt incurred by hU guardian on his own 
personal liability : 11 Bo»7t. 551 (P. C.) and A. I. 
R. 1919 P. C. 129, Foil. [P 863. 0 2] 

But if a guardian incurs a debt for the 
purpose of oi^rryiog on a busiEaess of e mi^or 
whioh was coatiauing from before the data of tbs 
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4ebt incurred b 7 the guardian, then, as the 
guardian is entitled to indemnifj for 
liabilities properly incurred out of the 
assets of the minor embarked in the business, 
creditors of the business are entitled to 
proceed directly against such assets, where, 
however, ^the guardian has no right to 
indemnify against the assets in the business, as 
•where he has acted improperly, neither have his 
creditors : 85 Mad> 692, Foil. 

[P 863, 0. Q ; P 864,0 1] 

Brojo Lai Chakravarty and Gopendra 
Krishna Banerjee—iot Appellant. 

Sarat Chandra Basak, Sitaram Baner- 
jee and Diptendra Mohan Gkose for 
Respondent. 

B. B. Ghose, J. —This appeal arises 
out of a suit brought by the plaintiffs 
for recovery of a certain sum of money 
borrowed by the guardian appointed by 
the Court for the minor defendant. The 
plaintiffs’ case is that the minor bad a 
business for supplying labour for certain 
works done under the Port Gommis" 
sionei's of Calcutta. The money was 
required for carrying on that business 
and the guardian of the minor entered 
into an agreement with the plaintiffs for 
the advance of money from time to time 
for the purposes of the business and for 
repayment in certain ways. It was also 
stipulated that the guardian should pay 
interest at the rate of 3 per cent, per 
month on the amount taken from the 
plaintiffs. The plaintiffs' case is that 
the amount of the claim made in this 
suit was found due to them in December 
1923, but as the defendant did not pay 
the amount, they ceased to make any 
further advance and the plaintiffs now 
sue for the anaounb of Rs. 5,846 odd for 
principal and interest at the rate of 3 per 
annum till the date of realisation. The 
suit was brought on the 13th March 1924. 
Various objections were takeu in the 
defence which it is needless now to state 
in detail. The minor* was represented by 
the same person as his guardian who 
borrowed the money from the plaintiffs. 
It is undisputed that that guardian car¬ 
ried on the business in which the minor 
was engaged from a time previous to the 
transactions entered into with the plain¬ 
tiffs. It is also clear from the evidence 
that unless the guardian was able to find 
any money by borrowing from some per¬ 
son or other be would not have been 
able to carry on the business on behalf 
of the minor, and it is also admitted that 
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the business was a profitable one far 
as the minor was concerned although it 
might not have been so profitable as the 
learned Subordinate Judge has found it 
to be. The Subordinate Judge has made 
a decree in favour of the plaintiffs for - 
Rs. 5,836 to carry interest at the rate of 
6 per cent, per annum from the date of 
the decree and the decretal amount was 
to be realized from the estate of tlfh - 
minor which is confined to his coutract" 
business under the Port Commissioners 
for the purpose of which the money was 
borrowed. From this decree the defend¬ 
ant has appealed. 

The first contention raised on behalf of 
the appellant is that the minor cannot 1 d 0 
made personally liable for the money 
that the certificated guardian borrowed 
for him. That proposition cannot be 
contested. The proposition is well set¬ 
tled by the case : see Wagkela v. Mas- 
ludin (1) ; Ma Unit v. Hashim (2). But 
in this case the Subordinate Judge has 
not made a decree making the minor 
personally liable ; or in other words, he 
has not made a decree by which the 
plaintiffs can pursue any property of the 
minor other than the assets of the busi¬ 
ness with tne Port Commissioners. The 
broader contention that was sought to 
be raised, namely, that in the circum¬ 
stances of this case plaintiffs are not 
entitled to any decree as against the 
minor cannot at all be supported. . It is 
no doubt true, as I have already said, 
that the minor cannot be personally 
made liable for any debt incurred by his 
guardian on his own personal liability. 
Bub, it has been settled that if a g^rdian 
incurs a debt for the purpose of carrying 
on a business of a minor which was 
continuing from before the date of the 
debt incurred by the guardian, the credi¬ 
tor cannot make the minor directly liable 
for the money borrowed. He can, how¬ 
ever, recover the money from the guar¬ 
dian. The guardian in his turn is 
entitled to indemnify himself for the 
money properly borrowed by him for 
the purpose of carrying on the 
business of the minor. According to the 
rule which has been enforced in the 
Court in India the creditor is, as it were, 
subrogated to the position of the guar- 

(1) [1887] 11 Bom. 551=14 I. A. 89=5 Bar 
16 (P. 0.). 

(2) A. I. R. 1919 P. 0.129. 
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dian and it has been held that the credi* 
tor under such circumstances can re¬ 
imburse himself of the money which the 
guardian borrowed for the purpose of 
carrying on the business of the infant. 
The case in our Court, which has been 
followed in numerous cases is that of 
Joykislo Coivar v. Nittyanuned Nundy 
(3). Following that case the law has 
been laid down, if I may say so, very 
clearly in the case of Sanka Krishna- 
micrthi v. Bank of Burma (4), where Mr. 
Justice Wallis, as he then was, in deli¬ 
vering the judgment of the Court, stated 
the rule thus : 


Creditors of the business have, therefore, no 
right of direct recourse against the minor or his 
estate, but, as the guardian is entitled to .indem¬ 
nity for liabilities properly incurred out of the 
assets of the minor embarked in the business, 
creditors of the business, it has been held, are 
entitled to proceed directly against such assets. 
Where however the guardian has no right to 
jindemnity against the assets in the business as 
I where he has acted improperly neither have his 
icreditorsy as held by Sir George Jesseiin In re 
\Johnson (5) which was followed in In re 
^Evans ( 6 ), 


In the present case as there is no ques¬ 
tion that the liabilities were properly 
incurred by the guardian for the purpose 
of conducting the business of the 
minor the creditor is entitled to 
recover thelsum olaimed. The same princi¬ 
ple has been again stated in the case 
of Batchu Ramajogayya v. Vajjula Jagan- 
nadkan (7). There is no evidence ou 
the side of the defendant from which 
it can be argued that the liability was 
not properly incurred by the guardian 
on behal^of the minor for the purpose 
of carrying on the business. It has been 
contended on behalf of the appellant 
that the plaintitfs are only entitled to 
recover the money out of the money 
which the defendant recovered from the 
Port Commissioners 'during the period 
during which the plaintiffs continued to 
advance money to the defendant. That 
argument does not appeal itself to me. 
It is quite probable, and there is evidence 
on the record to show, that it is a fact 
that certain sums which were due to the 
defendant from the Port Commissioners 


(3) [1878J 3 Cal. 73s=a 0. L. R. 440. 

(4) [1911 j 35 Mad. 692=21 M. L. J. 620=11 
I. 0. 79=(1911| 1 M. W. N. 305. 

f5) [1880] 15 Oh. D. 548. 
fC) [1887J 34 Oh. D. 697. 

(7) [1919J 42 Mad. 185=36 M. L. J. 29=9 

M. L.W. 229=49 L 0. 872=(19i9) M. W, 

N. 148 (P. B.). 


for work done during the period referred 
to by the appellant were nob paid imme¬ 
diately within that period. It cannot 
be argued that the plaintiffs cannot 
recover their dues out of the sums so- 
outstanding in the hands of the Port 
Commissioners. 

Another argument was addressed ta 
us on behalf of the appellant and it 
arises out of issue 4 framed in the^ 
lower Court. It was stated that a sum 
of Rs. 2,500 was taken from the plain¬ 
tiffs in order to pay off a creditor, BahaL 
Singh. It is faintly urged that the 
creditor Bahai Singh was a creditor of 
the guardian himself and not of the 
minor. There is, however, evidence on 
the side of the plaintiffs that Bahai 
Singh was a person who had advanced- 
money previously to the guardian for 
carrying on the business of the minor.. 
His loan carried a higher rate of interest, 
over 6 per cent, per month, and the 
guardian by taking a loan from the 
plaintiffs discharged the loan of Bahai 
Singh. That should, therefore, be con¬ 
sidered as money received from the 
plaintiffs for the purposes of the business 
of the minor. 

Another a'*gum'3nb was addressed to 
us to the effect that the loan advanced 
did nob represent the money that was 
required for the purpose of the defendant 
alone. It was stated that the money 
advanced to another person named Deo 
Kumar was entered in the hat-chita. 
The plaintiffs, however, say that they 
never advanced any loan to Deo Knmar. 
It was pointed out that in the hat-chita 
there were certain entries showing that 
Deo Kumar obtained the money on be¬ 
half of the guardian of the infant, and it’ 
is contended that those entries really 
show that those were independent tran¬ 
sactions with Deo Kumar, That conten¬ 
tion can hardly he supported in the 
absence of any evidence. It rather shows 
that Deo Kumar took money on behalf of 
the guardian for the business of the 
infant. It was further argued that the 
accounts show that certain cheques pay¬ 
able to Deo Kumar had been credited in 
the defeudanb's account. Nothing turns 
upon that. It nnay be that Deo Kumar 
had paid the cheques to the defendant 
and the defendant had with those 
cheques repaid the debt to the plaintiffs 
*°P**‘*'* These are all the arguments 
that were advanced on behalf of the ap* 
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pellant which reijuira any answer. Ifc 
wag sought to make out a case of undue 
influence aUd Coercion on the guardian of 
the infant by the plaintiffs. There is 
absolutely no eyidenoe to support that 
suggestion. It was urged in the Court 
below, but it was negatived by that 
Court. All the points urged by the ap¬ 
pellant, therefore, fail and this appeal is 
dismissed with costs. 

Page. J .—agree. According to prin¬ 
ciples of law that are now well settled 
it is clear that the plaintiffs have no 
cause of action against the minor defen¬ 
dant either personally or against his 
estate in respect of the personal contracts 
entered into by his guardian on his be¬ 
half : See Waghela Raj Sanji v. Maslu' 
din (1). I agree, however, that the 
creditors could have i-ecoursa to the 
estate of the minor’s business to the_ ex¬ 
tent of which the guardian was entitled 
to claim indemnity from the minor in 
respect of debts prudently incurred by 
the guardian for the purpose of carrying 
on the minor’s business. See the case of 
Sanka Krishnamnrthi v. Bank of Burma 


% 

will have to prove fraud upon which his whole 
oaae is baaed. The Court will have to ooneider 
wbathar non-eervice. 1! any, of the notioee 
under 01. (4), R. 3, O. 32, Civil P. 0., was 
brought about intentionally or wilfully by the 
plaintifie in the prior suit in order to prevent 
the plaintiff who was the defendant In that suit 
from having his case properly represented before 
the Court. The Court will also have to go into 
the question whether the appointment of the 
Court guardian was obtained by means of oon- 
trivance resorted to by the plaintiffs in that 
suit with a similar object, [P 065 0 2, P 867 C 1] 

Unless and until it Is found that the provi* 
sions of 0. 32. R. 3 (4), have been infringed, it 
cannot be said that the appointmeot of the 
Court guardian was not a valid one. [P 866 0 2] 

Ahinash Chandra Ghose —for Appel¬ 
lants. 

Jatindra Nath Sanyal —for Respon¬ 
dent 1. 

Mukerji, J . —This appeal arises out 
of a suit which was instituted by the 
plaintiff for setting aside a decree and a 
sale held in execution thereof 'on the 
ground of fraud. The suit has beau 
decreed by both the Gourfes below. The 
defendants 1 to 3 have preferred this 
appeal. The plaintiff’s case was that he 
held a jama under the 4 annas share in 


(4). Having regard to the evidence 
adduced I also agree that the decree of 
the lower Court should be condrmed and 
this appeal should be dismissed with 
costs. 

B.K. Appeal dismissed. 


A. I. R. 1927 Calcutta 865 
Mukerji and Mitter, JJ. 

Bepin Chandra Das and others —De¬ 
fendants 1*3 — Appellants. 

V. 

Menajaddi and others —Respondents. 

Appeal No. 2239 of 1924, Decided on 
16th June 1927, from the appellate de¬ 
cree of the Ist Sab-Judge, Baokerganj.D/- 
21st July 1924. 

Cfvfl P, 0. O, 32, J?, 3 (4)— Non’servtce of 
notice on the minor, or guardian not taking slept 
to defend ia not sufficient to set aside decree on 
the ground of fraud—Minor must prove fraud 
in Mch eult. 

In a suit by a mlaor to eet aside a decree on the 
ground of fraud the mere fact that there was 
non-garviM of notice upon the plaintiff would 

enabling the 

plaloiifi to obtain a daoiee in suit. Nor 
^uld the fMt that the guardian appointed by 
the Court did not taka proper steps to defend the 
roll M flQffloteot for the purpose. The plaintiff 
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a certain taluk for which he was to 
deliver 11 katis of paddy as rent per year, 
that defendants 1 to 3, who were tho 
plaintiff's landlords, instituted a suit for 
rent being suit No. 1883 of 1918 alleging 
that the plaintiff’s jama, together with 
two other jamas in which the plaintiff 

was not interested constituted one jama 
of which the plaintiff and defendants 
4 to 9 were tenants, and in collusion 
with defendants 4 bo 9 obtained an ex- 
parte decree, fraudulently suppressing 
the summons that had been issued on 
the plaintiff and not having the plaintiff 
properly represented in the said suit and 
thus having fraudulently obtained decree 
by adducing perjured evidence. 

The learned Munsif held that there 

was no evidence bo show that the sum¬ 
mons in the suit was served upon the 
plaintiff who was a minor at the 
time or on his natural guardian Amin- 
addi who was his maternal uncle and 
with whom he was living at the time. 
He however, found that the non-servioo 
could not be attributed to the interfer¬ 
ence of defendants 1 to 3 who wem 

the plaintiffs in the rent suit and, bW 

fore the plaintiff was not entitled to any 
relief on that ground He. held, however, 
that the suit was a false one and there¬ 
fore, the decree w^s liable to be set aside. 
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The falsity of the suit, so far as the 
learned Munsiff appears to have found, 
consisted in this : that the suit was insti¬ 
tuted in respect of the rent for the 4 
annas share of the three jamas without 
disclosing the fact that it was only in 
respect of one of these jamas that the 
plaintiff was interested and that for this 
he had to deliver rent in the shape of 
paddy at the rate of 11 katis a year. 
There was an appeal perferred from this 
decision of the learned Munsif by defen¬ 
dant 1 and this appeal has been dealt 
with by the Subordinate Judge. 

The findings of fact which the learned 
Subordinate Judge has recorded are some¬ 
what difficult to comprehend and indeed 
some of the findings which he has so 
recorded have very little to do with the 
questions which are relevant in a suit 
for setting aside a decree on the ground 
of fraud. He has held in the first in¬ 
stance that the defendants 1 to 3 in the 
rent suit No. 1883 of 1918, in which 
they were the plaintiffs, treated^ the 
three jamas as one jama and there is no 
evidence to show that rent had been 
realized from the present plaintiff 
of the three jamas treated as one, 
and further, that so far back as 1308, 
the said defendants 1 to 3 or some of 
them had accepted a kabuliyat from the 
plaintiff's father in respect of the sepa¬ 
rate jama which the plaintiff alleged, 
and that the reoord-of-rights also was in 
plaintiff’s favour. He thus found that 
the claim in the rent suit was a false one. 

Having done so he proceeded to 
•consider the question whether the plain¬ 
tiff was properly represented in the said 
suit. He held in one passage in his 
judgment that the natural guardian of 
the plaintiff who was then a minor was 
not properly communicated with in res¬ 
pect of the said suit. But later on he 
makes an observation which detracts to 
a certain extent from the strength of the 
■finding, the said observation being to the 
effect that, even if the natural guardian 
had notice of the rent suit, and for that 
reason the guardian appointed by the 
Court bo treated as having been validly 
appointed, the latter did not in point of 
fact take any interest in the plaintiff’s 
case and did not take proper care to 
■defend the said case on behalf of the 
plaintiff. As regards the question as to 
whether notice of the suit had been 
given to the natural guardian the finding 
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of the learned Subordinate Judge is, 
therefore, not very clear. As regards 
service of notice on the plaintiff himself 
there is a passage in the judgment of the 
learned Subordinate Judge which is to 
the effect that the plaintiff at the time 
of the suit lived at the house of his 
maternal grandfather under the guardian¬ 
ship of bis maternal uncle. This passage 
means that at the time of the suit the 
plaintiff was living in the village Araji 
Kalikapur, because that is the place 
where according to the evidence, the 
house of the maternal grandfather was 
situated. There is no finding, however, 
as to where the notice in the name of 
the plaintiff was addressed, or where it 
purported to have been served. 

It is true that in the judgment of the 
learned Munsiff these matters have been 
dealt with but in absence of a clear finding 
on this question by the learned Subordi¬ 
nate Judge it cannot be said either that 
the notice on the plaintiff himself or the 
notice on his natural guardian was pro¬ 
perly served for the purpose of the pro¬ 
visions of O. 32, R. 3, sub-R. 4, Civil 
P. C. Unless and until it is found that 
the provisions of that clause have been 
infringed it cannot be said that the ap¬ 
pointment of the Court guardian was not 
a valid one. The question, therefore, as 
to whether the provisions of that clause 
have been satisfied or not is a question 
of fact upon which the learned Subordi¬ 
nate Judge will have to record clear and 
proper findings on a consideration of the 
materials that have been adduced on 
behalf of the parties in the present ca9e> 

The mere fact that in the opinion of the 
Courts below the facts were not correctly 
placed before the Court by defendants 1 
to 3 in the rent suit aforesaid, or that 
the plaintiff should have been successful 
in the said rent suit, or that there was 
non-service of notice upon the plaintiff 
would not be sufficient for the purpose 
of enabling the plaintiff to obtain a 
decree in the present suit. Nor would 
the fact that the guardian appointed byi 
the Court did not take proper steps to 
defend the suit be sufficient for the pur¬ 
pose. The plaintiff will have to prove 
fraud upon which his whole case is based. 
The Court will have to consider the 
materials op the record in order to arrive 
at a conclusion as to whether non* service 
if any, of the notices under 01. 4, R. 3, 
0. 32. Civil P. 0., was brought about 
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intentionally or wilfully by the plaintiffs 
in that suit, that is to say, in order to 
prevent the plaintiff who was the de- 
fendant in that suit from having his 
ease properly represented before the 
Oourb. The Court will, therefore, also 
have to go into the question whether the 
appointment of the Court guardian was 
obtained by means, of a contrivance res' 
orted to by defendants 1 to 3, the plain* 
tiffs in that suit, with a similar object. 
These are the material questions which 
will arise for a satisfactory decision of 
the present suit. 

We accordingly set aside the decree 
passed by the learned Subordinate Judge 
and send down the case to his Court so 
that the appeal may now be re-heard, 
and proper findings being arrived at on 
these questions the appeal may be dis¬ 
posed of in accordance with law. 

Costs of this appeal will abide the 
result. 

Mitter, J.—I agree. 

R.K. Case remanded. 
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Paqe and Graham, JJ. 

Kketro Mohan Mitter —Applicant— 
Appellant. 

V. 

Nalini Bala Dassi — Objector— Bes- 
pondent. 

Appeal No. 337 of 1925, Decided on 
22od June 1927, from an order of the 
Dist. Judge, 24 Pergannas, D/- 20th May 
1925. 

Civil P. C., 8. 151— Appealr^ Civil P, C , 
O. 48. 

No appeal lies from aa order under S. 151, aa 
it is not one of the orders appealable under O. 43 
own P. 0. [P. 868, C. 1] 

Amarendra Nath Bose, Satindra Nath 
Mukerji and Hira Lall Ganguli —for Ap¬ 
pellant. 

Sira Lall Ghahrabarty —'for Bespon- 
dent. 

Pajc, A, “This is a very simple case. 
The appellant challenges the validity of 
an order passed by the learned District 
Judge of 24-Perganna3 of the 20th May 
1925. The learned advocate who ap¬ 
pears for the appellant conceded and 
oootonded that the order under review 


was made by the learned District Judge, 
and could only have been made by the 
learned District Judge, in the exercise of 
the inherent powers which be contended 
the learned Judge possessed under S. 151. 
Civil P. C. We are asked to interfere 
with the order under review. It is to be 
borne in mind that the learned Judge 
would only be entitled to reverse the 
two orders of the 20bh July and 5th Sep- 
tember 1923, if in his opinion those two 
orders amounted to an abuse of the pro¬ 
cess of the Court or it was necessary for 
the ends of justice that those two orders 
should be reverse!. The learned District 
Judge, after considering the matter, came 
to the coDclnsion that 


it cannot; be contended that a disclosure of 
the order passed b 7 the District Judge on the 
Sthipril 1910, would have been eufidcient for 
the Coart to stay its hands in the matter of deal¬ 
ing with the application for permission to sell. 

He further came to the conclusion 
that there was no necessity for him to 
exercise any inherent power which he 
might possess for the purpose of abrogat¬ 
ing the two orders to which objection 
was taken, because another remedy was 
open to the applicant. In my opinion, 
he was quite right in the view which he 
took of the position. The learned advo¬ 
cate for the appellant contended—con¬ 
trary I think, to bis own conviction—’ 
t]}at the validity of the two orders of 
the 20th July and 5th September 1923, 
and the sale by the administratrix which 
followed from them, could not be chal¬ 
lenged in a suit upon the ground that 
they had been obtained by fraud. He 
cited two authorities in support of hia 
contention the earlier of which is the 
case of Ghuni Lai Baldar y, MaJeskada 
Debt (1) in which case the Court left the 
matter open, and the latter of which is 
the case of Bakshab Mandal v. Tarang^ 
ini Deiji (2), in which case the Court ap¬ 
pears to have been of opinion that under 
such circumstances a suit would lie. 

The result is that, in my opinion, the 
present attempt to induce the Court to 
reverse the decision of the learned Dis¬ 
trict Judge of the 20th May 1925, whe¬ 
ther the present proceeding is to be re¬ 
garded as an appeal or as an application 
under S. 115 is misconceived, and both 
the appeal and the application are dis¬ 
missed with costs, the hearing-fee being 
assessed at two gold mohurs, 

~{l) [I919J 23 0. W. N. 652=62 I. 0. 809: - 

(2) A. I. B. 1921 CaU 882. 
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Graham, J-— I agree. The learned 
District Judge appears to have been o£ 
the opinion that the application before 
him could not be entertained under the 
Probate and Administration Act. It 
seems to me that, in so holding, the 
learned District Judge was in error and 
that by virtue of S. 53, Probate and Admi¬ 
nistration Act, he had jurisdiction to deal 
with the matter with reference to S. 151, 
Civil P. C. It appears to be conceded 
that the order must be deemed to have 
been one under that section. If that is 
so, then no appeal lies as the order under 
S, 151 is not one of the orders appeal¬ 
able under O. 43. Civil P. G- The ap¬ 
peal, therefore, must be dismissed. 

An application for revision has also 
been filed before us under S. 115, Civil 
P. G. But, in my judgment, the facts 
are not of such a nature as to justify our 
interference in the exercise of our revi- 
sional jurisdiction, and the appellant 
must seek his remedy elsewhere. 

R.K. Appeal and revision 

dismissed. 
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Bankin, 0. J., AND Mitter, J. 

Nirmala Sundari Dassi —Defendant- 
Appellant. 

v. 

Deva Narayan Das Choudhuri and 
another —Plaintiffs—Respondents. 

Appeal No. 2110 of 1921, Decided on 
26th May 1927, from the appellate dec¬ 
ree of the Ist Sub-Judge, Sylbet, D/- 
30th June 1924. 

Hindu Law—Widow—Property purchased by 
widow benatni from surplus income—Rever¬ 
sioner must prove that widow intended to make 
it an accretion. 

In a suit to set aside a deed of gift executed 
by a Hiudu widow iu respect of property 
which the reversiouers allege was-acquired by 
her with the surplus iucome of her deceased 
son's estate, the plaiutifis, iu order to succeed, 
have to make out that although this property 
was purchased with the income of the son’s 
estate, this was not treated by the widow as her 
own separate property. The fact that the pur¬ 
chase was made in the benami of another per¬ 
son and that it is not made in widow’s name is 
an indication that she wanted to treat this 
property as her own separate property and not 
to form an aooretion to her son’s property. That 
realizations from the property in dispute and 
the properties which admittedly belonged to the 
Son were entered in the same collection papers is 


not a circumstance which, standing by itself 
can justify the conclusion,that the widow wanted 
to treat this property on the same footing as the- 
property which devolved on her from her son : 
10 Cal. 324 (P. C.), Bisl. 20 Cal. 433 (P. C.j, Foil. 

[P 863 0 2; P 869 0 1, 2} 

Brojo Loll Chakravarti, Gopal Ghtin- 
der Das, Provash Chander Chaiterji for 
Satyendra Kishore Ghose —for Appel¬ 
lant. 

Sarat Chunder Basok and Nikunja 
Behari Boy —for Respondents. 

Mitter, J. —This is an appeal from a. 
decision of the learned SubordiDate> 
Judge of Sylbet, dated the 30th June 
1924, reversing a decision of the Munsif, 
Habigunj, dated the 29th May 1923. 
The plaintiffs, who are now the respon¬ 
dents, commenced the present suit ta 
set aside a deed of gift executed by a 
lady of the name of Baisakha in respect 
of property, which the plaintiffs alleg^, 
was acquired by her with the surplus 
income of her deceased son’s estate. The 
plaintiffs claim as the reversionary heirs 
of Krishna Chandra Das Choudhuri, son 
of Baisakha, who inherited her son’s 
estate after his death. The present suit- 
was commenced- about five years after 
Baisakha’s death. The defence of the 
defendant to the suit is that she ob' 
tained this property by a deed of gift 
which was executed by Bisakha a short- 
time before her death which took place 
in the year 1917. The property in ques¬ 
tion was purchased in the name of on& 
Krishna Gobinda by Baisakha. The dat& 
of acquisition of this property does not 
appear from the record of the suit, but 
the fact that Baisakha purchased it in 
the name of Krishna Gobinda is relied 
on on behalf of the defendant, who is tha- 
appellant before us, as showing the in¬ 
tention of Baisakha to keep it separata 
from the estate of her son, 

The Court of first instance gave effect 
to the defence that the gift had bean 
made by Baisakha and that although the 
property was purchased out of the sur¬ 
plus income of Baisakha’s son’s estate she 
treated it as her separate property and 
consequently she was in a position to 
make a gift of it. The Court of first 
instance accordingly dismissed the plain¬ 
tiffs’ suit. 

An appeal was carried to the Subordi¬ 
nate Judge of Sylhet by the plaintiffs 
and the learned Subordinate Judge 
thrown the burden on the defendant of 
showing that the property in dispute 
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was property whioh Baisakba was en¬ 
titled under the Hindu law to make a 
gift of. The learned Subordinate Judge 
states^ and the passage is to be found at 
page 7 of the paper-book, 

that the defendant was doubly bound to prove 
the due execution of a document by a pardana- 
ehin lady and also as a donee from a Hindu 
widow who had only life interest in the proper¬ 
ties left by her husband and son, though the 
learned pleader for tho respondent says that the 
burdent of proof is on the plaintiff. 

After having thrown the burden of 
proof wrongly as I shall show presently, 
the learned Subordinate Judge enters 
into an enquiry as to the validity or 
otherwise of the deed of gitt and comes 
to the conclusion that it has not been 
established that the lady who was about 
100 years old knowiagly executed the 
deed of gift. The learned Subordinate 
Judge, on these dndings, allowed the ap¬ 
peal before him and decreed the plain- 
tiffs'^suit declaring the plaintiffs’ maliki 
right by succession and granted a decree 
also for recovery of khas possession. 

Against this decree the defendant has 
preferred a second appeal and several 
grounds have been taken before us by the 
learned vakil for the appellant. In the 
tirst place, it is contended that the lower 
appellate Court has erred in law in 
throwing the onus on the defendant and 
that it ought to have held that the onus 
was on the plaintiffs to show that these 
lands were accretions to Baisakha’s son’s 
estate ; and if after throwing the onus 
upou the plaintiffs it found that the 
plaintiffs bad failed to make out that the 
disputed property was an accretion to 
Bisakha's son’s estate,it should have dis¬ 
missed the plaintiffs suit. It is contended 
in the second place that there are certain 
facts which the lower appellate Court 
has not taken into account in coming to 
the conclusion, that the gift was not 
validly executed or was not knowingly 
executed by the lady. It has been con¬ 
tended in the third place that the gift 
was justiffed as it made provision of a 
small portion of the property in favour 
of a dependent member of the family. 

With regard to the first ground taken, 
we think that the contention of the 
learned vakil for the appellant must pre¬ 
vail,^ for it appears to us that the plain¬ 
tiffs' own case is that the property in 
dispute was purchased with the surplus 
income of Baisakha's son's estate, The 
plaintiffs in order to succeed have to 
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make out that although this property 
was purchased with the income of the 
son's estate this was not treated by 
Bisakha as her own separate property.^ 
It appears to be a fact which is borne 
out by the record that the purchase 
was made in the benami of another 
person and that it was not made in 
Baisakha’s own name. It seems to us 
that it is an element to be taken into 
consideration as to whether this fact 
is not an indication that she wanted to 
treat this property as her own separate 
property and not to form an accretion 
to her son’s property. It is said that as 
against such an intention to keep it as a 
separate property there is the fact that 
realizations from the property in dis¬ 
pute and the properties which admit¬ 
tedly belonged to the son were entered 
in the same collection papers. That, in 
our view, is not a circumstance which, 
standing by itself, can justify the cjn- 
clusioQ that Baisakha wanted to treat 
this propsrfcy on the same footing as the 
property which devolved on her from 
•her son. In dealing with the appeal the 
lower appellate Court has not dealt 
with these considerations which are 
essential for the purpose of determining 
as to whether the plaintiffs are entitled 
to any relief in the present suit. 

Ou behalf of the respondent it has 
been argued that the moment it ir 
shown that the property in question 
was purchased out of the income of 
Baisakha’s son’s estate the plaintiffs are 
entitled to succeed unless the defendant 
establishes that Baisakha disposed of tba 
property during her lifetime. It has 
been contended on the authority of the 
case of Isri Dutt Koer v. Hansbutti (1), 
that the plaintiffs ought to succeed as 
soon as they establish this proposition. 
We are unable to agree with this con¬ 
tention of the learned advocate for the 
respondents. The cases show that the 
true test in suits of this kind is to ascer¬ 
tain what is the intention of a limited 
owner under Hindu law. It is conceded 
that the income from the son’s estate 
was absolutely at the disposal of Baisakha 
and it is also conceded that if she bad 
made auy disposition of the property by 
gift inter vivos, that disposition would 
be good. Bat it is said that if she made 
DO disposition of her property and 

<1) [1884] 10 Cal. 324=10 I. A. 160=13 
C. L. R. 418=4 Bar. 459 (P. 0.). 
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although she wanted to treat this pro¬ 
perty as her own, still the devolution of 
such property would follow the same 
course as the property which devolved 
on her from her son. I have been 
unable to find any authority for such a 
proposition in the case in Isri Dutt Eoer 
V. Hansbutti (l). In that case, as the 
facts show, there was no endeavour or 
attempt made for the purpose of distin¬ 
guishing the properties acquired from the 
income of the original estate and the 
original estate itself, and it was held 
that in the absence of anything which 
would show a contrary intention, the 
after-acquired properties which would 
be derived from the income of the origi¬ 
nal estate would follow the same line 
of devolution as the original estate. In 
the case of Saodamini Dasi v. Adminis¬ 
trator-General of Bengal (2), their Lord- 
ships of the Judicial Committee at 
page 22 point out : 

The claim of Badam Coomaree to this part 
of the income of her husband’s estate was made 
by her as heiress of her husband entitled to in¬ 
come not disposed of. She claimed this income 
as her absolute property, and their Lordship* 
can see nothing in the language of the deed of 
agreement, or in the transaction with Shama 
Churn Mullick, which can support the appel¬ 
lant’s contention that she agreed to receive this 
income as capital in which she should acquire 
only the estate of a Hindu widow, or that the 
nature of the fund should differ in any way 
after she received it from what it had been be¬ 
fore ; 

and afc page 24 [of 20 7. A.] fcheir 

Lordships point out: 

She did nothing to indicate an intention to 
make the fund received, or the interest on it, 
part of her husband's estate which was in other 
hands or to justify the inference that she wished 
it to revert to her husband’s'heirs.-It was said she 
bad placed it in investments of a permanent 
nature. Had she done so, it does not appear to 
thoir Lordships that this circumstance alone 
would have added the fund to the estate devolv¬ 
ing on her husbacd’s heir.s. But the fact is, 
that having received the money in currency 
notes which yielded no return and the keeping 
of which was attended with much risk, she at 
once placed it, as any prudent person would do, 
in securities, investirg it in Government pro¬ 
missory notes yielding regular interest, but 
which were negotiable instruments transmis¬ 
sible by mere indorsation ; 

and at page 24 bottom their Lord¬ 
ships, further point out: 

Their Lordships, being thus of opinion that 
the fund in question was not in any sense re¬ 
ceived by Badam Coomaree as capital or capita¬ 
lized income of her husband's estate,but was re- 
ceived as income w hiob, under the arrangement 

(2) [1893] 20 Cal. 433=20 I. A. 12=6 Sar 
272 (P.O.). ^ 
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with Sham Churn Mnllick, was her own 
absolute property, and farther that she never in¬ 
dicated any intention to make the same part 
of her husband's estate for the benefit of hia 
heirs, will humbly advise Her Majesty to 
dismiss the appeal. 

In this case the fund devolved on the 
stridhan heirs of Badam Coomaree. 

We think, therefore, that the conten¬ 
tion of the respondents in this behalf 
must fail. 

It is necessary, therefore, to remand 
this case to'the lovrer appellate Court 
for determination of two important ques¬ 
tions on the evidence on the record r 
first, as to what was the source of th& 
purchase-money by which this 8 annas- 
share of the property now in dispute 
was acquired ; and, secondly, if it is 
found that this was acquired out of tho 
income of Baisakba’s son's estate whe¬ 
ther the facts show an intention on her 
part to treat it as her own separate 
estate as distinct from the estate of her 
son. If the lower appellate Court ^oma 
to an affirmative finding on the second 
question, namely, that the property was 
purchased out of the income of hef son’s 
estate, but that she wanted to treat it as 
separate, then the plaintififs’ case will 
fail. If the lower appellate Court comes 
to the conclusion on the first point that 
the plaintiffs have failed to make out 
that the property was purchased out of 
the income of Baisakba's son’s estate, then 
also the plaintiff’s suit will fail. The 
lower appellate Court will also re¬ 
try the question of gift. 

The decree of the. lower appellate 
Court is set aside and he is directed to 
re-hear the appeal in the light of the 
observations made above. 

The appellant is entitled to costs of 
this appeal. As to the costs in the 
Courts below they will abide the final 
result. 

Rankin, C. J .—I agree. 

R K. Case remanded. 
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Mukerji and Mitter, JJ. 

Surendra Nath Rath and others-^ 
Plaintiffs—Appellants. 

V. 

Sambhu Nath Robey and others —De¬ 
fendants—Bespondents. 

Appeal No. 54 of 1925, Decided on 
9th June 1927, from the decree of the 
Disk. Judge, Midnapore, D/- 26th Augusb 
1924. 
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(а) Evidence Act, 8. 90—Presumption ie dis¬ 
cretionary so that Court may require document 
to be proved toUluiut making any presumption. 

Th6 pxesamptioQ refarred to ia 8. 90 is od6 
which the Court is not bound to make, and not¬ 
withstanding that the elements mentioned in 
that section are satisfied the Court may require 
the document to be proved in the ordinary 
manner : 26 All. 681 (P.C.), Rel. on. [P 872 0 1] 

Where the plaintiff do not rely upon such 
presumption but adduce evidence in order to 
prove the genuineness of a document but such 
evidence ia disbelieved by the Court, they 
cannot complain if such presumption was not 
made by the Oourti [P 872 C 2] 

(б) Civil P. C., O. 32; B. 7Compromise- 
effected between parlies to a suit who are major — 
Court need not consider its effects on minors not 
on the record — Obiter. 

So long as any compromise is between the 
parties to a suit who are sui juris, the Court 
will not be called upon to enter into the ques¬ 
tion whether such compromise may not affect 
persons who are cot parties to the suit and who 
are not sui juris. [P 873 C 3] 

(c) Hindu Law — AltenaHon — MUakshara 
father—His powers karla to bind infant sons 
by admissions or dealings with family property 
r'est on Implied consent of all members and on 
presumption of bene fit resxUting to them — Obiter, 

The powers of a Mitakshara father as karta 
of the family to bind his infant sons with re* 
gard to disposal or management of joint family 
properties ate wider than those of othef kartas 
of such families and rest upon an implied con¬ 
sent on the part of all the members and a pre¬ 
sumption that what is done is for the benefit of 
the family :• A, I. B. 1917 P. C. 61, Foil. 

[P 873 0 1] 

la the case of a Mitakshara father who is the 
karta, an implied authority to make an admis¬ 
sion for the benefit of his 'minor sons may well 
be'presumcd. [P 873 C 1] 

Tarakeswar Pal Chawdhury and Jnan 
Chandra Boy —for Appellants. 

Nanda Lai Bhattackarjee, Monmohan 
Bannerjee and Anil Chandra Dutta —for 
Bespondents. 

Mukerji, J.— This appeal arises out of 
a suit which was instituted by the plain¬ 
tiffs for certain declarations, namely, 
that the plaintiffs have got brahmottor 
niskar right to the plaint lands, that the 
defendants 1 to 8 are not the landlords 
of the plaintiffs, and further that the 
solenama and the solenama decree that 
were respectively filed and passed in 
Suit No. 958 of 1918 were not binding on 
the plaintiffs and for other reliefs. The 
suit has been dismissed by both the 
Ooarts below and the plaintiffs have 
thereupon perferred this second appeal 
to this Oonrfc. Shortly stated, the facts 
whioh led to this litigation are as fol¬ 
lows: 


Tbs plaintiffs are the sons of de* 
fondant 9 in the suit. The plaintiffs' 
case is that they belonged to a family 
governed by the Mitakshara school of 
law ; that defendants 1 to 8 instituted 
a rant suit being Suit No. 968 of 1919 
against their father, the defendant 9, 
and in that suit the defendant 9 filed a 
solenama, and a decree was ultimately 
passed on the basis of that solenama. 
The plaintiffs’ case is that the defendant 
9 did not in that suit disclose that he 
and the plaintiffs were members of a 
family governed by the Mitakshara 
school of law but that, on the other' 
hand, defendant 9, in his written 
statement, asserted his exclusive title to 
the lands which formed the subject- 
matter of the suit and, although the 
lands were in point of fact the plaintiffs’ 
brahmottor ni&kar lands, defendant 
9 ultimately filed a solenama in collu¬ 
sion with defendants 1 to 8, and, 
acting under tbeir infiuence, agreeing to 
pay rent for the lands at the rate of 
Bs. 5 per year. The plaintiffs’ case 
shortly stated is that this solenama is 
not binding on them and that they are- 
entitled to the declarations which they 
sought for in the present suit. 

The defence of defendants 1 to 8 
was that the lands are not brahmottor 
niskar lands, but are .lands paying rents 
and have been recorded as such in the 
settlement records. As regards the aole- 
nama : their case was that it was nob 
vitiated by collusion or undue infiuenco 
as alleged on behalf of the plaintiffs and 
furthermore that it was a bona fide and 
binding document. 

The Oourt of first instanoe held 
that the family was governed by th^ 
Dayabbaga school of law and that de¬ 
fendant 9 the father had acted perfectly 
bona fide in the matter of solenama and 
that, as a matter of fact the lands were 
rent paying and accordingly the plain¬ 
tiffs' suit should fail. The learned District 
Judge has affirmed the decision of the 
trial Court. He has held, however, that 
the family is governed by the Mitak¬ 
shara school of law, bub that in tho 
matter of compromise that was entered 
into by defendant 9 with the plain¬ 
tiffs in Bait No. 958 of 1918, the said 
defendant acted perfectly bona fide and 
that the said compromise had greatly 
benefited the other members of the family 
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including the appellants. He has 
held that the document of 1272 upon 
which the plaintiffs relied for the pur* 
pose of establishing their niskar brah- 
mottor right to the property was not 
genuine and that the plaintiffs had ac¬ 
cordingly failed to prove that they 
bad any such right. He has held that, 
on the other hand, the respondents pro¬ 
ved a chitta and a jamabandi which con¬ 
tained the signature of the appellants’ 
father and which showed that the lands 
were held under the said defendants and 
Hhat the annual rental of the tenancy 
was Ks. 8-15*6 exclusive of cesses. He 
has further observed that, inasmuch as 
by the compromise decree the rental of 
the tenancy was reduced to Rs. 5, 
the compromise was to be considered 
as being beneficial to the plaintiffs. He 
has characterised the suit as not being a 
bona fide one and has observed that 
defendant 9 who is the karfca of the 
family h^s kept himself in the 'back 
ground and has put forward his minor 
sons to institute the present suit only in 
order to get rid of the solenama and the 
decree in Suit No. 958 of 1918. 

The contentious that have been urged 
on behalf of the appellant in this appeal 
are mainly two. The first contention is 
to the effect that in considering the 
Question of the genuineness or otherwise 
of the document of 1272 the Courts 
below have ignored the presumption 
which arises under S. 90, Evidence Act, 
from the fact that the document pur¬ 
ports to be more than 30 years old, and 
that if that presumption had been relied 
upon the said Courts would have been 
in a position to hold that the document 
was a genuine one. Now, as regards this 
contention it is sufficient to say that 
. upon the plain language of S. 90 the 
presumption that is referred to in that 
section is not one which it is obligatory 
on a Court to raise in favour of a person 
who desires to prove a document more 
than 30 years old, but that it is dis- 
jcrefcionary with the Court either to rely 
Ion that presumption or nob. It is a pre¬ 
sumption which the Court is not bound 
to make, and, notwithstanding that the 
elements mentioned in that section are 
satisfied, the Court may require the docu¬ 
ment to be proved in the ordinary man¬ 
ner. If any authority is needed for this 
proposition, reference may be made to 
the case of Shafig-un-nissa v. Shaban 
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Ali Khan (l). Of course, if the plaintiffs 
asked the Court to make a presumption 
in their favour in accordance with the 
provisions of this section it would have 
been necessary for the Court to deal with 
that matter, but it appears from the 
judgments of the Courts below as well as 
from the record itself that in point of 
fact the plaintiffs did not rely upon this 
presumption bub, on the other hand, ad¬ 
duced evidence in order to prove the 
genuineness of the document. The evi¬ 
dence so adduced has been disbelieved by 
the learned District Judge. In these 
circumstances the appellants can hardly 
complain if this presumption has not 
been referred to in the judgments of the 
Courts below. 

The second contention of the appel¬ 
lants relates to the solenama and the 
solenama decree. The argument in the 
form in which it has been pot forward 
before us-is that the father not having 
acted in the suit of 1918 on behalf of the 
members of the family but on his own 
behalf and, on the other hand, having 
asserted in that suit his own exclusive 
and absolute right to the lauds which 
formed the subject-matter of the suit, 
should be deemed to have acted adversely 
to the plaintiffs who were then, and are 
now, minors, and consequently the sole¬ 
nama and the solenama decree should be 
held to be not binding on the plaintiffs. 
Charges of misrepresentation, collusion 
and undue influence were laid in respect 
of this solenama, but the findings being 
against the plaintiffs on these points 
they need not be considered any further* 
Now if the lands were not niskar and the 
defendants 1 to 8 are the landlords of the 
plaintiffs, as has bean found by the 
learned District Judge upon the view 
that the sanad of 1272, upon which the 
plaintiffs relied, is not genuine and the 
jamabandi of 1308 containing the signs-* 
ture of the plaintiffs’ father is to be 
relied on and the settlement record 
stands as correct, there must be an end 
of the plaintiffs' case. In that event, I 
do not think it will be at all advantage* 
ous to the plaintiffs to challenge the 
solenama and the solenama decree, as by 
them^ the rent that is noted in the jama' 
bandi, viz. Rs. 8-5-6, has been reduced to 
Rs- 5. As, however, the question has 
been dealt with by the Courts below it is 

7i) [1904] 26 All, 581=81 I.A. 217=7 0^. 

290=8 Sar. 674 (P.O.). 
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-porbaps naoessary to state our views 
with regard to it. It should be remem¬ 
bered that the defendant 9 was admitted¬ 
ly the karta of the family, and he was 
also the recorded tenant. The suit was 
instituted against him alone. The mere 
iaiot that he did not disclose in his 
written statement that he was but the 
karta of the family and that the mem¬ 
bers of the family were co-parceners, but 
averred in the written statement that he 
came to be entitled to the property on 
the death of his father and suggested 
thereby that the family was governed by 
the Dayabhaga law, does not indicate 
that he was acting adversely to the in¬ 
terest of the other members of the family. 
The appellants’ argument is that if the 
defendant 9 had disclosed that there 
were minors concerned, the Court would 
not have allowed the compromise to be 
recorded unless it was satisfied that the 
compromise was beneficial to the minors. 
This argument is not well founded, be¬ 
cause the minors were not on the record 
as parties to the suit and so long as the 
compromise was between the parties who 
were sui juris the Court would not be 
called upon to enter into the question 
whether the compromise might not affect 
parties who were not parties to the suit 
and who were not sui juris. The powers 
of a Mitakshara father who is the karta 
of the family, to bind his infant sons with 
regard to disposal or management of 
joint family properties as explained by 
the decision of the Judicial Committee 
in Sahu Bam Chandra v. Bhup Singh (2) 
and other cases, are wider than those of 
other kartas of such families and rest 
upon an implied consent on the part of 
all the members and a presumption that 
what is done is for the ’benefit of the 
family. Nothing has been shown in the 
case to destroy that presumption. If the 
fiolenama be regarded as containing an 
admission of liability and if it be argued 
that the plaintiffs are not bound thereby 
as they do not derive their interest 
through defendant 9, then the answer 
to that argument in that in the case of a 
Mitakshara father who is the karta, an 
implied authority to make an admission 
for the benefit of bis minor sons may 
very well be presumed. Such a pre¬ 
sumption is quite in consonance with 
^he authority of a Mitakshara father who 

oT 1.A. 


is karta, as explained in the authoritative 
decisions. For these reasons, 1 am of 
opinion that there is no substance in this 
contention as well. The appeal accord¬ 
ingly fails and must be dismissed with 
costs. 

Witter, J. —I agree. 

J.v. Appeal dismissed. 
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Graham, J. 

Nakul Chandra Das and others —Judg* 
ment-debtors—Petitioners. 

V. 

Bajendra Chandra Gangopadhya and 
others —Opposite Parties. 

Civil Rule No. 1023 of 1926, Decided 
on 20th May 1927, from an order of the 
1st Sub-Judge, Barisal, in the matter of 
Misc. Appeal No. 91 of 1926. 

fa) Bengal Tenancy Act (8 of 1885), 8. 158-B 
—Notice not served on co-sharers — Rent-sale is 
altered to execution sale in money-decree. 

The noQ'ServIca of aotice upon ths co'sharers 
in accordance with the provisions of S. 158-B ( 2 ) 
does not invalidate the rent sale but totally 
alters it to a sale ‘in execution of a money 
decree : 23 C. W. N. 931, not Foil.- [P-871 C 1] 

(6) Execution Sale—Setting aside—Minor not 
represented by guardian^lt is not suffi,cieni to 
avoid sale. 

Non-representation of an infant by a guardian 
in execution proceedings is not in itself suffi¬ 
cient ground for avoiding an execution sale: 
A. I. R. 1926 Cal. 109 and .4. 1. R..1921 Cal. 476* 
Foil. [P 874 0 1] 

(c) Civil P.G., 0, 21, R. 90—Substantial loss 
must be proved. [p 874 C 2] 

Court cannot make an order setting aside a 
sale when it has been found that no substantial 
loss has been proved, 

Suresh Chandra Talakdar —for Pefci- 
feioners. 

Jotindra Nath Sanyal —for Opposibe 
Parties. 

Judgment.—In this case a Rule was 
issued on the opposite party to show 
cause why the judgment and decree of 
the officiating Subordinate Judge of 
Barisal, dated the 4th August 1926, re¬ 
versing a decision of the 1st Munsif of 
Barisal should not be set aside. Two 
points only have been argued before me 
on behalf of the petitioners: firstly, that 
the sale was bad by reason of failure to 
comply with the provisions of S. 158-B 
(2), Bengal Tenancy Act; and secondly^ 
that one of the jodgment-debtorg* 
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who was a minor not having been 
properly represented in the execution 
proceedings the sale was bad in law. 

Oh the first point, the trial Court, 
relying upon a decision of this Court 
reported as Ahamad Bisivas v. Bejoy 
Bhusan Gupta (1) held that the provi¬ 
sions of S. 158"B. (2) are mandatory and 
that the omission'to serve the notice 
invalidated the sale. The learned Sub¬ 
ordinate Judge, dissenting from this 
view, held that the non-service of notice 
upon the co-sharers in accordance with 

the provisions of S. 158-B (2) invali¬ 
dated the rent sale only and altered it to 
a sale in execution of a money-decree. 
In my opinion this is the correct view 
of the matter. 

It was next contended that one of the 
judgment'debtors, a minor, not having 
been 'properly represented, the Court 
below ought to have held that this was 
an irregularity which vitiated the sale. 
The learned Munsif, relying apparently 
upon a decision of this Court in Sala- 
uddin v, Afzal Begam (2), gave effect to 
this contention. The case in question 
is authority for the view that in cases 
of decrees for payment of money fresh 
appointment of a guardian ad litem is 
necessary in execution proceedings. It 
is not, however, an authority for hold¬ 
ing that the omission to make such 
appointment will invalidate the sale. In 
a more recent case Matiur Rasul v. 
Abdul Said (3) the contrary view was 
taken, and where no guardian ad litem 
for a minor judgment-debtor was appoin¬ 
ted in the execution proceedings and 
notice of execution in connexion with 
the 'issuing of -sale proclamation was 
served upon the minor judgment-debtor, 
it was held that this amounted to an 
irregularity, and that this irregularity 
could not be taken to have vitiated the 

sale, for non-representation of an infant 

by a guardian in ^execution proceedings 
is “not in itself sufficient ground for 
avoiding an execution sale. The only 
point in which that case 'is distinguish¬ 
able from the present case is that there 
a notice was served -upon the minor 
judgment-debtor, which was not done in 
this instance. The same view with re¬ 
gard to the effect of non-representation 
of an infant by a guardian in execution 

“ (1) C1919] 2^0. W. N. 931=5Ti. 0 515. 

(2) A. I. R, 1925 Cal. 23. 

(3) A. I. R. 1926 Cal. 109. 
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proceedings was taken in Fani Bhusan 
Bhuian v. Surendra Nath Das (4). 

Apart from those decisons there is 
another difficulty in the way of the peti¬ 
tioner, Under 0.21. B. 90, Civil P. 0. 
a sale can only be set aside on the ground 
of irregularity or fraud if substantial 
injury by reason of such irregularity or 
fraud is proved This is one of the 
points, No. 3, set out for decision in the 
judgment of the learned Subordisate 
Judge, and his finding on the point is 
that 

there was no satisfactory evidence that the 
price fetched at the sale was inadequate. 

That finding concludes the matter, as 
this Court cannot make an order setting 
aside the sale when it has been found 
that no substantial loss has been proved. 

In the result the Buie fails and is dis¬ 
charged with costs. Hearing-fee: one 
gold mohur. 

R-K. _ Ride discharged. 

(4) A. I. R. 1921 Oal. 476. 
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B. B. Ghose and Boy, JJ. 

Secretary of State —Opposite Party—' 
Appellant. 

V. 

Amulya Charan Banerjee and others-^ 
Objectors—Bespondents. 

Appeal No. 194 of 1925, Decided on 
17th June 1927, from the decree of the 
Spl, Land Acquisition Judge, 24 Pet' 
gannas, D/- 10th June 1925. 

(a) Land Acquisition Act, 8. 23— Capitalising' 
upon rack rental — Number of years is 20. 

In Calcutta and its suburbs the number of 
years taken in capitalizing upon a rack rental 
is usually 20, not 25. [P 876, C 1] 

(b) Land Acquisition Act, 8. 23—Valuation 
is based on injerence—There is no exact rule. 

In all valuations, judicial or other, there muafr 
he room for inferences and inclinations of opin¬ 
ion, which, being more or lass conjectural, are 
difficult to reduce to exact reasoning or to eX' 
plain to others ; 26 Bom. 1 (P. C.), Foil. 

' CP 876. c 21 

(c) Layid Acqulsitiori Act, 8 . 23— Prices given 
by Collector—Owners accepting them—It fs valw 
able evidence of market vofue. 

Prices which are given by Collector to people 
whose lands are acquired and who accept tbeiHr 
are valuable evidence in ascertaining the market 
value of the property in suit; 36 Cal. 967 (P. C.)» 
Foil. [P 877, 0 ll 

\d) Land Acquisition Act, 8. 3 (/)— Land ac' 
qutred for one purpose can be used for othef 
authorised purposes. ^ 

A municipality is not bound to use the leoa 
for the propose for which it is professedly acquj<^ 
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And ife is justified in* using the laud for any 
Purpose for which the statute authorized it to 
use : 18 Cal. 99 (P. 0.), Bel. on. [P 878, 0 1] 

Dtoarka Nath Ohakravarti and Su" 
rendra Nath Oaha-^iov Appellant. 

Sarat Chandra J5ose, Surendra 
Madhub Mullik, Dhirendra Kumar Roy 
and Krishna Lai Banerjee —for Res¬ 
pondents. 

Roy, J .—This appeal is by the Secre¬ 
tary of State for India and against the 
decision of the Special Land Acquisition 
Judge of the 24-Pergannas in reference 
made to him under S. 18, Land Ac¬ 
quisition Act, 1894. The land in ques¬ 
tion is a small plot of land 10 cattas 
10 chataks and 16 square feet in area 
situate near the Kalighat Temple. It 
may be mentioned that though there 
was a controversy in the Court below 
as to the actual area, it is not now dis¬ 
puted that the area is as stated above. 
The acquisition was made at the in¬ 
stance of the Calcutta Corporation. The 
Collector awarded to the owners for the 
land and the structures on it a sum of 
Rs. 81,675. This was based on the an¬ 
nual assessment of Rs. 3,267 borne on 
the assessment register of the Corpora¬ 
tion The claimants demanded Rs. 1,27,000 
(Rs. 20,000 for the structures and the 
balance for the land, the value being 
estimated at Rs, 10,000 per catta). The 
learned Judge has made an*award of 
Rs. 1,09,000. Ho valued the structures 
at Rs. 20,000 and the balance ha allowed 
for the land. From this decision the 
Secretary of State for India has appealed 
and the claimant-respondents have 
filed cross-objections which they value 
at Rs. 18,000. 

The land in suit has to its north the 
Ealigbat Temple Road and on its west 
lies the main Kalighat Road. On the 
south is Kalighat 1st lane which leads 
to the mato temple gate. It appears 
that for some time before there were 
schemes for improving the area sur¬ 
rounding the temple and this particular 
bit of land was also the subject of dis¬ 
cussion in connexion with the scheme of 
improvement. The structures were let 
out by the owners to tenants who 
catered to the large numbers of pilgrims 
visiting Kali's temple by providing 
them with food and shelter and the 
articles necessary for their devotional 
purposes. The Corporation decided first 
to widen the Kalighat Ist lane. The 
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declaration was made on 9tb February 
1914, and by November 1914, the lane 
was actually widened and paved to the 
extent of 20 feet. For some reason or 
other a strip of land was left vacant 
between the land in dispute and the 
paved Kalighat 1st lane. It appears 
that the Corporation put up a fencing 
as well. On the 16th February 1914, 
there was a declaration for the acquisi¬ 
tion of land east of this land in suit for 
constructing a new road. In August 
1914, there was a proposal to acquire the 
disputed land as surplus land of the 
proposed road to the east. There were 
objections from various people and the 
proposal seems to have been given up. 
In February 1915, the Corporation pro¬ 
ceeded to lease out the strip of land 
between Kalighat 1st lane and the 
laud in suit now. The bids were taken 
by Messrs. Mackenzie Lyall & Co., in 
auction. It appears that the bids went 
up very high and as far as I can Judge 
suspicions were aroused and the matter 
was dropped. Thereafter in May 1915, 
it was decided to construct a colonnaded 
dharamsala on tbe site of the land in 
suit and this was followed up by a dec¬ 
laration of 9th September 1915. The 
acquisition in question has been mad© 
under this declaration. The delay 
in pushing on the scheme is due to 
the fact that the owners (the clai¬ 
mants here) tried unsuccessfully to 
restrain the Corporation from making 
the acquisition by a suit which they 
carried to the Privy Council. The 
acquisition proceedings were renewed 
after this litigation in 1924 leading up 
to this appeal. 

Another fact which should be men¬ 
tioned is that the assessment of 1915 on 
which the Collector’s award is based was 
disputed at the time when it was made 
and we have the strange spectacle of the 
owners claiming that tbe assessment 
should be higher and the corporation 
holding that the rents had been pushed 
purposely in wiew of the proposed acqui¬ 
sition. The municipality decided that 
the correct assessment should be the 
figure on which the Collector has based 
his award. 

The presumption arising out of S. 557 
(d), Calcutta Municipal Act cannot be 
said to be strong in tbe above circum-' 
stances of the case and has been, it might 
be said, rebutted by the claimants show:; 
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ing fchat the rents actually paid at the 
time when the assessment was made 
were really higher than what the cor¬ 
poration officials entered in their books. 
Evidence was given that the annual 
assessment should have been Es. 4,584 
being the annual rents actually payable 
instead of Rs. 3,267, The learned Judge 
seems to have had his doubts whether 
the actual rent amounting to Rs. 4,584 
was ever realized. The difference bet¬ 
ween the figures appearing in the books 
of the corporation and the figures given 
by the claimants may be said to be due 
mainly, to the increased rents realizable 
under their kabuliyats. Two of these 
kabuliyats were obtained in Septem¬ 
ber 1914, and the third a little earlier. 
These kabuliyats were thus obtained at a 
time when the project for acQuisition of 
this plot was already under discussion. 
We are not satisfied that these rents 
were actually realized and we do not 
think, therefore, that this can be a very 
satisfactory basis for ascertaining the 
actual market value of the land. There 
is another difficulty, and it is this, that 
if the statutory basis afforded by S. 557 
(d), Calcutta Municipal Act, is given up, 
then the claimants cannot insist on 
taking 25 years’ purchase of the annual 
value. The contention of the learned 
Government pleader, that the rental 
should be capitalized at 20 years’ pur* 
chase seems to bo of some weight. Ques¬ 
tions of selami were raised and it was 
also asserted that the tenants paid taxes 
over and above their rents. Deductions, 
on the other hand, have to be made on 
account of the collection charges and 
also loss by vacancies and loss by tho 
accidents of non-realization. The learned 
advocate appearing for the claimants 
urged that they are entitled to 25 years’ 
purchase because of the position of the 
land and in this connexion, he has re¬ 
ferred to the fact that the assessment 
of the corporation in 1921-1922 shows 
that the rents had increased by that 
time to Rs. 4,510. The evidence of the 
rents payable or paid shows, however, 
that they were rack rents and it is doubt¬ 
ful whether the claimants are entitled 
to 25 years’ purchase. In Calcutta and 
its suburbs the number of years taken 
in capitalizing upon a rack rental is 
usually 20. The Judge's award works 
out at 25 years’ purchase on a rental 
basis of Rs. 4.360. 


The claimants examined an ^expert 
Mr. Sbroshree, at one time the Chief 
Surveyor and Valuer of the Calcutta 
Improvement Trust. He divided the area 
into four belts : 

One abutting on Kalighat Lane ; 

second, abutting on Kalighat Road ; 

third, abutting on Kalighat Temple 
Road; 

the rest or the balance ; 
and gave different valuations for the 
different belts. The learned Judge seams 
to have accepted this method for valuing 
the land but was of opinion that Mr. 
Shrosbree’s estimate, was exaggerated. 
He has reduced Mr. Shrosbree's figures 
with the result that his award is a re¬ 
duction of Mr. Shrosbree's valuation for 
the land by about 25 per cent. The 
learned Government pleader argues, 
therefore, that the learned Judge’s deci¬ 
sion is arbitrary. 

The learned Judge has himself re¬ 
marked that it is impossible to determine 
an exact valuation. Their Lordships of 
the Privy Council observed in Secretary 
of State for Foreign Affairs y. Charles- 
toortk, Felling & Company (1), that in 
all valuations, judicial ‘or other, there 
must be room for inferences and in¬ 
clinations of opinion which, being more 
or less conjectural, are difficult to 
reduce to exact reasoning or to explain 
to others. The learned Judge’s idea 
seems to have been that the valuation 
claimed by the owners on the rental 
basis was pitched too high and that 
Mr. Shrosbree’s valuation left a margin 
for reduction. The exact exposition 
of reasons for the conclusion arrived 
at by the Judge are not forthcoming. 
We hare to see if the valuation 
made by him is consonant with any reli¬ 
able evidence. 

The value of the structures on the 
land has been found to be Rs. 20,000. 
This is not disputed. The land falls 
conveniently into belts by reason of its 
situation and the case has been argued 
by both sides on that footing. The strip 
of land abutting on the Kalighat Road. 
55 feet by 32 feet has to be considered 
first, for we have positive evidence here, 
which can lead us to make a fairly cor¬ 
rect valuation. There is'a sale-deed of 
1907 which shows that 3 chattaks of 
land on the Kalighat Road was sold 

(1) [1902] 26 Bom. 1=28 I. A. 121=8 Bar. 1 

(P. C.). 
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there at a rate wbioh works out at 
Es. 7,830 per catia. This bit of land 
lies 180 feet further north. For the 
olaimant it is argued that the assessment 
book at the Corporation in 1915 shows 
that the rent realized from this property 
rose to Es. 119 per annum, and on a 
calculation of area and giving 25 years’ 
purchase, it is contended that the valu' 
ation of Es. 12,000 as deposed to by 
Mr. Shrosbree per catta, is not extrava¬ 
gant. It appears, however, that, even 
after the declaration, sales of lands in the 
neighbourhood (Exs. 21 and 22) fetched 
about Es. 7,800 per catta. For the 
Secretary of State reliance is placed on 
the awards made when the Kalighat 
Lane was widened. They average from 
Es. 5,000 to Es. 8,000 per catta. The 
learned Judge rejected them. He was 
in error in thinking that the Collector 
cannot rely on his own admission in 
these awards. They are prices which 
were given to people whose lands were 
acquired and who accepted them and, 
therefore, they are valuable evidence in 
ascertaining the market value of the 
property in suit- This was so held by 
this Court and the judgment of this Court 
was approved by their Lordships of the 
Privy Council in Secy, of State v. India 
General Steam Navigation & By. Co. (2). 
Now, we have the fact that just across 
the lane the Collector awarded Es. 8,000 
per ^atta for a plot which also abutted 
on The lane as well as also on the Kali- 
ghat Eoad. The learned Government 
pleader asks us to rely on the award 
made for this corner plot. It is unques¬ 
tioned, however, that the land in suit is 
better situated and, as the Judge has 
observed, it is unique with three main 
thoroughfares round it by which pil¬ 
grims may go to the temple. The 
learned Judge’s award, therefore, for this 
strip, at Es. 10,000 per catta, is not 
unreasonable. 

Then comes the strip on the Kalighat 
Temple Eoad 82 feet by 23 feet. The 
Judge has awarded Es. 8,000 per catta 
for this bit. This is not challenged by 
the learned Government pleader. Ad¬ 
mittedly the situation of this strip is 
somewhat inferior and Es. 8,000 a catta 
is consonant with the evidence referred 
to above. The award of the Judge for the 
fourth strip with an area of 2,445 square 

(3) [1909] 86 Cal. 967=4 I. C. 443=36 I. A 

200C?,0.). 


feet, at the rate of Es. 5,000 a catta, (^o 
be found on p. 82 of the printed paper 
book) has not been challenged by either 
party and may be accepted. 

There remains the strip of land 105 
feet by 15 feet situate on the side of‘the 
Kalighat Ist lane. The Judge allowed 
for this portion at the rate of Es. 12,000 
per catta. Mr. Shrosbree valued it at 
Es. 20,000 per catta. The learned Judge, 
while holding that Mr. Shrosbree’s valu¬ 
ation was based upon a future scheme' 
of development and not on the present 
disposition of the land, and while being 
of opinion that the land was cut off from 
the Kalighat Lane by the strip of land 
5 to 7 feet wide, left vacant by the 
municipality, thought that Es. 12,000' 
a cattii would be a fair market value for 
this portion. The contention of the 
learned Government pleader is that it is 
really the back land of the entire plot of 
10 cattas odd. It appears that there 
were tin sheds on this portion which 
were used as kitchens for the pilgrims. 
The widening of the Kalighat 1st lane 
and the prospect of a new road on the 
east, however, placed it in a very good 
position. It is urged on behalf of the- 
claimants that the corporation, having 
acquired land on the ^uth for widening 
the Kali.ghat Ist lane, are not entitled 
to use any portion for some other pur¬ 
pose. It is contended that the claimants 
have the right of abuttal on the Kalighat 
Ist lane and it is mainly on this ground 
that the cross-objections were pressed 
before us. It was said that they had 
right of passage on to the lane before 
and they did not move any further in 
the matter because they expected that 
their land on the south would in the^ 
ordinary course of things abut on the 
widened Kalighat Lane which leads to 
the main entrance to the temple. 

The English Law on the subject was 
referred to. That law seems to be that 
after acquisition the new owners have 
the ordinary rights of proprietors and 
may use their lands as they think fit for 
any purpose which does not infringe the 
rights of others and is not inconsistent 
with the purposes sanctioned by the- 
statute under which the lands have been 
taken. There are, however, restrictions 
in the English law which do not find 
place in our law. The learned Govern-^ 
ment pleader has quoted the case of 
Ltuchmeswar Singh v. Chairmanj Dar» 
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bkangd Micnicipulity (3). The point 
was not raised in controversy, but there 
are observations in the judgment of this 
case that a municipality is justified in 
using the land for any purpoge for which 
the statute authorized it to use land 
although not for which it was professedly 
taken. The land in the above case was 
acquired for a public ghat, but the 
municipality made a ghat upon a part 
and used the rest for a market. The 
difficulty in the present case has arisen 
because of the piecemsal acquisitions of 
bits of land in the neighbourhood. The 
portion in question here was back land, 
but suddenly occupied a prominent posi" 
tion by reason of acquisition round it. 
It was known that this land was going 
to be acquired. The claimants may 
say, however, that they are entitled to 
the advantage their land was placed by 
the acquisition ‘round it. The munici¬ 
pality delayed in acquiring the land and 
there was the possibility that the Muni¬ 
cipality might not have proceeded with 
the acquisition of the land in suit. The 
circumstances of the case might, again 
justify the proposition that the owners 
would get a right of passage to the land, 
but the municipality might, on the other 
hand, use the strip chey left vacant for 
some public purpose. They might for 
instance use it for fa stand for carriage 
or some such purpose. It cannot be said 
by the owners that they would have the 
right of abuttal all along the lane. 
With a passage they might still be able 
to utilize this portion to good purpose, 
but the portion would not be in the excel¬ 
lent position they contemplated. I think, 
taking into consideration all the circum¬ 
stances of the case, it might be said that 
they would be in no worse position here 
than their position abutting on the 
Kalighat Temple Road. We think, there¬ 
fore, that it would be fair to allow 
Rs. 8,000 a catta for this portion. This 
reduces the valuation of the learned 
Judge for this tportion by Rs. ^8,833-5-4. 
The total valuation for the land thus 
comes to Rs. 80,0i5-l3-3. To this 
should be added Rs. 20,000 for the 
structures. The total award then will 
bo Rs. l,00,045-13-3. The award of the 
learned Judge will be modified accord¬ 
ingly and the appeal allowed in part 

(3) [1891] J3 Oil. 93=17 I. A. 90=3 Sir. 564 

(P»G«)t 
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wi';h costs proportionate to success. The 
claimants are, of course, entitled to the 
statutory allowence and interest as pro¬ 
vided for in the Act. 

The crois-objections are dismissed. 

B. B. Ghose, J. —I agree. 

R.K. Appeal partly allowed. 
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OOMING AND GaMMIADE, JJ. 

Raj Kumar Dutta Gupta —Defendant— 
Appellant. 

V. 

Ramani Mohan Kunda and another — 
Plaintiffs—Respondents. 

Appeals Nos. 112 and 113 of 1925, 
Decided on 28th June 1927, from the 
appellate decrees of the 2nd Sub*J., 
Comilla, D/- 8th July 1924. 

(а) Bengal Tenancy Act, (8 of 1885), S. 18— 
Transfer ; (Per Ctiming, J., Cammiade^ J, 
dissenting.) 

The word “transfer” includes ” lease” : 19 
0. W. N. 1127, Foil. [P 879, 0 2] 

(б) Bengal Tenancy Act (8 of 1685), S. 48— 
S. 43 controlled by Bengal Tenancy Act 
S. 18 : (Per Cuming^ Cammiade, J, dis 
senting.) 

The restriction imposed by 8.46 on the amount 
of rent that a raiyat can recover from an 
undet'iaiyat has no application in the case of a 
raiyat at a fixed rate of rent, the section #eing 
governed by 8. 18. In other words, 8. 18 con¬ 
trols S. 48 as it does S. 85 : A. I. iS. 1921 Cal. 
603, Appl. [P 879, 0 2] 

Dhirendra Lai Kastgir and Magendra 
Nath Basu —for Appellant. 

Abinash Chandra Guha and Bhw 
pendra Nath Das —for Respondents. 

Cuming, J,—These two appeals arise 
out of two suits for rent. In the first 
Gourb the learned Judge held that the 
plaintiffs were kayami mourasi raiyats 
and the defendant was an under-raiyat 
and, therefore, they were governed by 
the provisions of S. 48, Bengal Tenancy 
Act, which provides that 

the landlord of an under-raiyat holding at # 
mcney rent shall not be entitled to recover rent 
exceeiiog the rent which he himself pays by 
more than the following percentage of the same: 
(a) when the rent payable by the under-raiyet 
is payable under a registered lease or agreement- 
50 per cent; and (b) in any other case—25 
per cent. , 

He granted to the plaintiffs a proper* 
tionate decree in the suits. On appe>^ 
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-to 6ha Distrlof] Oour(! the learned Judge 
held that the plaintiffs were tenure* 
holders and the defendant was a raiyat 
and henoe he held that the provisions of 
8. 48 did not apply to the present oases. 
Farther, he held that, even if the plain¬ 
tiffs were raiyats and the defendant an 
under-raiyat, still, as the plaintiffs were 
kayami mourasi raiyats, that is to say, 
raiyats holding at a fixed rate of rent, 
they were not governed by the provisions 
of S. 48, Bengal Tenancy Act. On 
those findings he decreed the appeals 
and allowed the plaintiffs’ claim in full. 
The defendant has appealed to this Court. 
The first argument which was addressed 
to us is that the question of status of the 
plaintiffs and the defendant is res judi¬ 
cata and, therefore, the learned Judge 
«rred in holding that the defendant was 
estopped from saying that he was an 
under-raiyat and the plaintiffs raiyats. 
With regard to this question : the learned 
vakil would seem to argue that the 
question of the plaintiff and the de¬ 
fendant’s status bad been decided in 
some previous suit which had been fought 
up to the High Court. There is no 
reference whatever to this previous suit 
in either of the judgments of the lower 
Courts and for a good reason, that no 
such judgment has been filed or exhibited 
in the case. There is on the record a 
judgment of this Court, but whether it 
refers to the lands of the present suits 
is uDt apparent. Neither, as far as I 
can see, does this judgment determine 
the question of status of the plaintiffs 
and the defendant. It was a judgment 
in a Letters Patent appeal by which a 
judgment of a Judge of this Court, sitting 
alone, was set aside and a judgment of 
a Subordinate Judge was restored. 
What judgment of the Subordinate Judge 
was restored it is impossible to say as no 
copy of it appears on the record. 

The learned vakil for the appellant 
then contends that the parties went to 
trial on the footing that the plaintiffs 
were raiyats and the defendant under- 
raiyat. As far as can be seen from the 
plaint this was so. In the plaint the 
plaintiffs described the defendant as an 
under-raiyat. It is somewhat diflSoult 
to understand, in view of this admission 
of the plaintiffs that the defendant was 
an under-raiyat, how the learned Subor¬ 
dinate Judge held that the defendant was 
•stopped from saying that he was an 


under-raiyat when apparently the plain¬ 
tiffs from the commencement of the suit 
admitted that he was an under-raiyat. 
It is, however, immaterial *for the pur¬ 
pose of the decision of these appeals 
whether the defendant was a raiyat or 
an under-raiyat. The plaintiffs admit¬ 
tedly bad a raiyat holding at a fixed 
rent or rate of rent and, therefore, they 
were persons to whom 8. 18, Bengal 
Tenancy Act, would apply. S. 18 
Bengal Tenancy Act, provides that 

a raiyat holding at a rent, or rate of rent fixed 
in perpetutity shall be subject to the same pro¬ 
visions with respect to the transfer of, and suo- 
oession to, his holding as the holder of a perma¬ 
nent tenure. 


Now, it has been held by this Court 
in the case of Hari Mohan Lai v. Atul 
Krishna Bose (l), that the word ‘transfer’ 
includes ‘ lease ’ and that a raiyat at a 
fixed rate of rent can grant leases in the 
same way as a permanent tenur-holder, 
in other words, S. 85, Bengal Tenancy 
Act, is controlled by S. 18. In the pre¬ 
sent case, the question is whether S. 48 
controls S. 18 or S. 18 controls S. 48, 
There is no direct authority on this 
point. I am, however, of opinion by 
analogy with the finding of this Court 
that S. 18 controls S. 85 that S, 18 also 
controls S. 48. Section 85 imposes cer¬ 
tain restrictions on sub'letting by 
raiyats. In the decision to which I have 
referred and which has been followed by 
this Court in the case of Amar Ghand 
Boy V. Prasanna Vast (2), it was held 
that the restriction imposed by S. 88 on 
sub-letting by a raiyat did not apply to 
sub-letting by a raiyat at a fixed rate of 
rent it being governed by S. 18, Bengal 
Tenancy Act. By analogy it seems to 
me that the restriction imposed by 
S. 48 on the amount of rent that a raiyat 
can recover from an under-raiyat has no 
application in the case of a raiyat at a 
fixed rate of rent, the section being 
governed by S. 18. In other words, S, 18 
controls S. 48 as it does 8. 85. 

The result is that these two appeals 
must be dismissed with costs. 


, J. —I am not prepared to 
agree with the view of law that the 
word “ transfer ’ in 8. 18, Bengal Tenan¬ 
cy Act, include^ ' lease” nor that raiyats 
holding at a fixed rent or rata of rent can 
create cenanoies under themsalvas which 
would not be u nder-raivati tenancies 

(1) [1915] 19 0. W, N. 1127=82 I. 0, 603. 

(2) A, 1. B. 1921 Oal. 603. 
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and which would not; be confcrolled by 
the provisions of the Tenancy Act relat¬ 
ing to under-raiyat tenancies. In this 
case, however, it would not be necessary 
to enter into these matters because 
although in the plaint the plaintiffs have 
described the defendants as under-raiyats 
it appears from the course of conduct 
between the parties that it was agreed 
between them and the parties did behave 
towards one another as if the relation¬ 
ship between them was that of a tenure- 
holder and a raiyat. The defendants 
were allowed to purchase the tenancy 
they now hold on the footing of its be¬ 
ing a raiyati holding and to execute a 
kabuliyat in which it was expressly 
stated that they held the land as raiyats. 
Estoppel arising from such conduct is 
mutual. It affects both the plaintiffs 
and the defendants and now they cannot 
resile from the position. 

I ageee, therefore, that the appeals 
should be dismissed with costs. 

R.K. Appeals dismissed. 
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Cuming and Oammiade, JJ. 

Makram Ali Molla and others —Plain¬ 
tiffs—Appellants. 

V. 

Abdul Hainid Molla and others —De¬ 
fendants—Respondents. 

Appeal No. 245 of 1925, Djoided on 
206b July 1927, from the appellate decree 
of the Sab-Judge, Noakhali, D/- 19th 
July 1924. 

Civil p. 0., O, 1, n. 10. sub-Cl. (2)^Sui£ in 
the name of dead person as a sale plaintiff can¬ 
not he amended—SttU brought in the name of 
two plaintiffs, one of whom is dead, can be 
amended. 

A suit which is iasbitutad io the name of a 
sole plaintiff who is dead at the time of the 
institution of the suit cannot be amended in 
any way. 

But where a co-mortgagee brings a suit on 
his mortgage and adds his oo*mortgage who is 
dead, either as a pro forma defendant or as a oo* 
plaintiff, the suit cannot be said to be bad ab 
initio. ^ In such cases the plaint can be amended 
by adding the heirs of the co-mortgagee as oo- 
plaintiffs. 

Santosh ffiumar Bose and Ghandra 
Sekhar Sen^-iov Appellants. 

Mukunda Behari Mullik and Moliendra 
Kumap Gkose—tov Respondents. 


1927 

Cuming, J. —The facts of the case out 
of which this appeal has arisen are 
shortly these: Two persons, by name 
Pana Mea and Ayub Ali, lent a certain 
sum of money on mortgage to the pre¬ 
sent respondents. A suit was brought 
on the mortgage-bond against the defen- 
dints. It was brought in the names of 
the two mortgagees Ayub Ali and Pan» 

Mea. As a matter of fact at the time 
when the suit was brought Ayub Ali was 
dead. It would appear that the plaint 
had been verified by Mokram Ali, the 
father of Ayub Ali, apparently signing his 
name. The defendants, in their written 
statement, contended that the suit was- 
nob maintainable as Ayub Ali was dead 
at the time of the institution of the suit. 
Then Mokram Ali, who was the heir of 
Ayub Ali, put iu a petition to he sub¬ 
stituted in the place of bis deceased son 
Ayub All. This was arliowed and tho- 
suit proceeded to judgment, the suifF 
being decreed in favour of the plaintiffs. 
The defendants appealed to the District 
Court. The learned Subordinate Judgo 
who heard the appeal held that ther^ 
was no mistake in making the dead man 
a plaintiff in the suit; and that the dead 
man’s father who signed the plaint, verifi- 
cation and vakalatnama on behalf of his 
son knew that he was dead and, there¬ 
fore, apparently O. 1. R. 10, would havff 
no application. On these findings hs 
decreed the appeal and dismissed ths 
whole suit. The plaintiffs have appealed 
to this Court. 

The contention of the learned advo¬ 
cate who appears for the appellants is 
that the suit was not wholly bad. Fans 
Mea, who was one of the mortgagees# 
could bring the suit. It was quite pos¬ 
sible that the suit might ultimately have 
been defeated on the ground that the 
co-mortgagee should have been made a 
party. But O. 1, R. 10, sub-Ol. (2). 
enables the Court at any time, on such 
terms as it thinks fit, to add any person 
as plaintiff or defendant.. The respon¬ 
dents contend that it is only where 
there has been a bona fide mistake in 
making a person plaintiff that 0.1, R. Iff# 
has any application and that it is only in 
such a case that the Court should allow 
the plaint to be amended and add the 
name of the proper plaintiff to the suit. 

It seems to me that this is a case of 
non-joinder of party. None of the autho¬ 
rities to which we have been referred 

.. t ' 
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really touoh this point. The oases to 
which we have been referred were 
cases of sole defendant or sole 
plaintiff. ISow, obviously if this were 
the case of a sole plaintiff who was 
dead at the time of the institution of 
the suit there would have been no suit 
which could be amended in any way, 
because a dead person cannot institute a 
suit. But in the present case one co^ 
mortgagee can bring a suit on his mort* 
gage if he adds his co*mortgagee either 
as a pro forma defendant or as a co* 
plaintiff. The suit cannot, therefore, be 
said to be bad ab initio. It is possible 
that the suit might fail ultimately if the 
plaintiff, when the matter was brought 
to his notice, refused to add the heirs of 
the deceased co*mortgagee either as cO' 
plaintiff or pro forma defendant. But 
this was done, as a matter of fact, as 
soon as he realized that this person should 
be made a party to the suit. 0.1, R. 10, 
sub‘0l. (2) gives the Court power at any 
stage of the proceedings either on his 
own motion or on the application by any 
party to either strike out the name of 
any person improperly joined whether 
as plaintiff or defendant or add the name 
of any person as plaintiff or defendant. 
As far as I can read this rule it does 
not depend upon the fact whether the 
party has originally been made a party 
by mistake. Assuming for the sake of 
argument that there was no mistake in 
bringing the suit originally in the name 
of the dead man that would not prevent 
the Court from adding the names of the 
proper persons as plaintiffs or pro forma 
defendants. The decision of the learned 
Subordinate Judge is clearly wrong. 

The appeal must, therefore, be decreed 
and as it has been decided on a preli¬ 
minary point, the appeal will now be 
sent back to the learned Subordinate 
Judge who will bear the appeal on the 
other points which may arise in it. 

Costs ol this appeal will abide the 
final result of the appeal. 

Cammiade, J. —I agree. 

Case remanded. 
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Page and Mitter, JJ. 

hit. Rahela Khatun and others —De¬ 
fendants—Appellants. 



Amhurennessa Ohoudkurani and others 
—Respondents. 

Appeal No. 2137 of 1924, Decided on 
17th May 1927, from the appellate 
decree of the Dist. Judge, Noakhali D/- 
31st March 1924. 


Civil P. G., 0. 21. R. 92 —Sale confirmed by 
Court—’Absence of formal order or of sale certi¬ 
ficate does not affect purchaser's title. 


WWAU&iXwEVUO 


4 , : 7 Muaxi uvxueDce or 

title. Absence la the record of a sale cetti- 
fioatsor of a formal order eon 6 rming the sale 
does not affect the purchaser’s title when in 
substance and in fact the Court did confirm 

the sale. [p 352 , 0 11 

Jatindra Nath Sanyal. Mahendra 
Kumar Gkose aud Suresk Chandra Taluk- 
dar —for Appellants. 


Nurul Huq —for Respondents. ' 

Biraj Mohan Majumdar—tor Deputv 
Registrar. 


Page, J.—This is an appeal from a 
decree of the learned District Judge of 
Noakhali. The plaintiff’s suit is to re¬ 
cover possession after dispossession of a 
4'anna9 share in certain property. As 

no question arises in 
this appeal. As regards the other 2- 
annas, this share of the property be¬ 
longed to Rupjan. who from the genea¬ 
logical table would seem to be the 

second wife of Kala Mian, the proposi- 

f claims by a gift from 

her father Hosainuddi. Now. the pUin- 
tiffs suit being to recover possession 
after dispossession, she must prove her 
title to the property and also that she 

was in possession within 12 years be¬ 
foresuit. She can have no better title 
in the circumstances of this case than 
her father Hosainuddi. Hosainuddi 
purchased the 2-anna9 share belong¬ 
ing to Rupjan at an auction-sale held in 
execution of a decree which Hosainuddi 
himself had obtained against Rupjan. 
With respect to this purchase the 
learned vakil on behalf of the appellant 
contended that Hosainuddi obtained no 
title to the property at the auction- 
sale because there did not appear in the 
records of the sale which took place in 
January 1878, any formal order con¬ 
firming the sale or any sale certificate. 
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As regards fche sale cerbificafce, it is well 
settled that it is no more than evidence 
of title. As regards the absence in the 
record of a formal order confirming the 
sale, it is clear that in substance and in 
fact the Court did confirm the sale to 
Hosainuddi, and the learned District 
Judge had found that the sale was in 
substance confirmed. After a lapse of 
50 years, during which no attempt has 
been made to invalidate the sale, and 
in the circumstances obtaining in this 
case 1 am not disposed to re*agitate the 
question as to whether the sale was con¬ 
firmed by the Court or not. I am satis¬ 
fied that the finding of the learned 
District Judge upon this matter is cor-‘ 
rest and ought to be upheld. 

Hosainuddi, having obtained posses¬ 
sion of the 2*anna3 share of Eupjan 
in the manner stated, in 1881 made an 
oral gift of this 2-anna3 share to the 
plaintiff, his daughter. The learned 
vakil on behalf of the appellant in a 
skilful argument has contended that the 
oral gift to the plaintiff was not duly 
made in accordance with the rules of 
the Mabomedan law, because it is an 
essential ingredient in a gift by a Maho- 
medan that seisin should be effected. 
The learned District Judge has found 
as a fact that possession under the oral 
gift was given to the plaintiff ; and 
although the form in which this posses¬ 
sion was taken is not free from ambiguity 
owing to the fact that the plaintiff was 
the holder of a 2-anna3 share of the 
property with certain other persons 
who were co-sharers under ostensible 
possession of the property, I am not 
disposed in the circumstances of this 
case bo disturb the finding of fact ar¬ 
rived at by the learned District Judge 
that in fact possession was given to 
and taken by the plaintiff under the deed 
of gift. 

In 1893 Hosainuddi superadded to the 
oral gift a kobala in favour of the plain¬ 
tiff. The learned District Judge has 
held that this kobala was in fact con¬ 
firmatory of the oral gift and a mode in 
which the father attempted to make it 
clear that he had relinquished his in¬ 
terest in the property in favour of his 
daughter. It is enough to say that in¬ 
asmuch as the oral gift, in my opinion, 
conformed to the rules laid down for a 
valid gift under Mahomedan law 
the kobala as a document of title was of 


no value and had no effect. But the 
learned vakil for the appellant has urged 
that the kobala, if it amounted to.a 
dead of gift, required registration; bat, 
in my opinion, it is enough to say that 
the kobala being for property of not 
more than Bs. 50 in value did not re¬ 
quire registration.. 

It was further urged on behalf of the 
appellant that the suit was barred by 
limitation because the plaintiff was not 
proved to have been in possession within 
twelve years prior to action brought. 
The learned District Judge, however, has 
found as a fact that the plaintiff was in 
possession within 12 years prior to 
the filing of the suit and that is a finding 
which ooncludes this issue adversely to , 
the appellants. 

Upon all those considerations, in my 
opinion, the appeal fails and is dismissed 
with costs. 

Mitter, J. —I agree. 

R.K. Appeal dismissed. 
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Mukerji and Graham, JJ. 

Mt. Syamnessa Bibi and others — 
Defendants—Appellants. 

v. 

Abdul Gani and others — Pro-forma 
Defendants—Respondents. 

Appeal No. 1638 of 1924, Decided on 
2nd May 1927, from the appellate decree 
of the Ist Sub-Judge, Mymensingb, 
D/- 26th March 1924. 

Co‘Sharer—Permanent lease by one without 
other's consent —In partition the property d- 
lotted to the other—He takes it not si^ject to th0 
lease. 

A person to whom a parcel of land has been 
allotted by a decree for partition of a civil 
Court does not take it subject to a permanent 
lease granted by his former co-owneis without 
his concurrence when the land was the joint 
property of all the oo*sharers ; but for the prao- 
tioal application of the principle there must ^ 
a finding as to whether the lands covered by 
the lease are homestead lands and as to the 
character of the lease. Besides there may bs 
equitable oonslderatioua which may in certain 
circumstances protect a lessee of this sort; 
A, I. B. 1926 Cal. 714 (P. B.), Bel. on, 

[P 883, 0 2] 

Birendra Kumar De — for Appellants. 

PrafuUa Chandra Ckakravarti-^^o^ 
Bespondants, 
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Judgment —The predeoassora o! the 
fUiatiif and their oo'owners had a oer* 
tain talnk in whioh lay 13 oottaha o£ 
land whioh formed the 8nbject*matter 
of the suit. In April 1910 two of these 
oo'ownars, namely, one Bamdas and one 
Badha Gharan who olaimed to have been 
:in exclusive possession of the said 13 cot* 
tahs of land granted an ordinary kasra 
lease without any term fixed in respect 
•of the said lands to one Umesb Pandit. 
In December 1910 Umesh Pandit sold 
his leaso'hold interest to defendant 4. 
In 1911 a partition suit was com* 
menced between the plaintiff’s predeces¬ 
sors and their co-sharers. During the 
pendency of this suit Bamdas and Badha 
Oharan sold their taluki right to 
defendants Nos. 1 to 3. In 1913 the 
partition suit terminated in a final 
decree and under the said decree the 
then co-owners were put in possession 
of their respective allotments. In 1921 
the plaintiff acquired his interest in the 
allotment which fell to bis predecessors. 
Hhe present suit was thereupon com¬ 
menced by the plaintiff for a declaration 
■of his taluki right to the lands and for 
recovery of khas possession thereof. The 
suit was decreed in part by the learned 
juuDsif who declared the plaintiff’s 
taluki right to the lands but disallowed 
his prayer for khas poasession. There 
was an appeal as well as a cross-appeal 
preferred before the lower appellate 
'Court and the result thereof was that 
the plaintiff’s claim for khas possession 
was allowed by the learned Subordinate 
-Judge. Against this decision the pre¬ 
sent appeal has been preferred by 
defendant No. 4. 

Some general arguments have been 
advanced before us on behalf of the ap¬ 
pellant as regards the unsatisfactory 
character of the judgment of the learned 
Subordinate Judge. It has been pointed 
out that the learned Judge’s judgment 
shows that he made no distinction what¬ 
soever between legal proof and suspicion. 
These arguments are not without foun¬ 
dation but if we could hold that the 
epooific findings of fact at whioh the 
learned Subordinate Judge has arrived 
iin the case are not open to oballenge we 
would not have felt inclined to interfere 
•with his judgment on these general argu¬ 
ments. We propose to deal with the 
errors of law whioh, in our opinion, ap¬ 
pear in the judgment of the learned 
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Subordinate Judge. But before we do 
so it would perhaps be convenient to 
refer to what has been urged on behalf 
of the respondents as a general answer 
to the oriticizms that have been advanced 
on behalf of the appellaot in this ap¬ 
peal, It has been urged by the learned 
vakil who appears for the' respondents 
that even assuming that the appellant 
has succeeded in establishing all her 
contentions she has no right to remain 
on the lands in view of the decision of 
the Pull Bench of this Oourt in Niranjan 
Mukherjee v. Soudamiiii Dasi U). 

In that case it has been auth¬ 
oritatively laid down that a person to 
whom a parcel of land has been allotted 
by a decree for partition of a civil Oourt 
does nob take it subject to a permanent 
lease granted by his former co-owners 
without his concurrence when the land 
was the joint property of all the co¬ 
sharers. This argument no doubt is 
sound bub for the practical application 
of the principle to whioh reference has 
thus been made there are obviously some 
difficulties. In the first place it has not 
bean found in the case, though there are 
some materials which may go to support 
such a finding, that in point of fact the 
lands covered by the lease on which 
defendant 4, relies were homestead lands 
and indeed the question as to the char¬ 
acter of this lease does not appear to 
have been gone into in the present case. 
Without a finding on that question it 
cannot be said that the decision on 
which the respondents rely applies to 
the case. Furthermore, from the con¬ 
cluding words of the judgment of the 
acting Chief Justice in that case which 
are to be found at p. 343 of the re¬ 
port it would appear that there may 
bo equitable considerations which may 
in certain circumstances protect a lessee 
of this sorb. That being our opinion so 
far as this conteution of the respondents 
is concerned, it becomes necessary to 
examine the judgment of the learned 
Subordinate Judge in the light of the 
other critioizms that have been advanced 
on behalf of the appellant. Leaving 
aside the technical defects that are 
noticeable in that judgment, in our 
opinion there are three points on whioh 
it may with reason be said that the judg¬ 
ment cannot be supported. In the first 
plac e the learned Subordinate Judge in 

U> A, I. B, 1926 Gal. 714=63 Oal, 694 (F, Bj 


Mt. Syamnessa Bibi V. Abdul Gani 
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dealing with the document Ex. A; 
which is the lease granted by Bamdas 
and Radha Oharan to Umesh Pandit, 
gays that there is no evidence 
that any consideration passed in 
respect of it. This statement is 
evidently wrong for, in point of fact 
besides the recitals of the consideration 
that are to be found in the document 
itself there is the evidence of at least 
one witness, namely, witness 2, on 
behalf of the defendant. Whether that 
evidence is worth accepting or not is 
not a matter for us to consider. But it 
certainly is not right to say that there 
is DO evidence in support of the case as 
to passing of consideration in respect of 
the lease. The next thing that we find 
is that a very important piece of evi* 
dence on which reliance was placed on 
behalf of the appellant and which was 
also relied upon by the learned Munsif 
in the judgment that he passed, has not 
at all been referred to by the learned 
Subordinate Judge. That piece of evi¬ 
dence is the document Ex. 4 which is 
the butwara chitta of the taluk in 
question. In it we are told it is men- 
tioned as against these 13 oottahs of 
land that defendant 4 holds a jobe 
in respect of them. It is a document 
which was filed on behalf of the plaintiff 
and if the defendants relied upon an 
entry contained in that document which 
in their view supported their case it 
was certainly a piece of evidence which 
should have been specifically dealt with 
by the learned Subordinate Judge. 
Whether the statement contained in 
this document is worth much or nob is 
a matter for the final Court of fact to 
determine and not for us to consider in 
the present appeal. Nextly, the learned 
Subordinate Judge speaking of the settle¬ 
ment record, has expressed the view 
that as the settlement record is 
impeached by both sides it has got no 
evidentiary value of its own. The mat¬ 
ter so far as the settlement record is 
concerned stands in this way : The 
settlement record shows that there is 
a jote in respect of these 13 cottahs of 
land in the name of Abid and others, 
that is to say, of defendants 1 to 3. 
The plaintiff challenges the correctness 
of this entry and says that there is no 
jote. The defendants, on the other 
hand, contend that there is a jote but 
that the entry is wrong only so far as 


it purports to show that the jote was- 
held by defendants 1 to 3 and nob¬ 
by the defendant 4. They seek to. 
explain the entry by suggesting that- 
defendant 4 being a woman the jote was. 
actually possessed and the cultivation 
in respect of it was made by her 
husband, defendant 1. Whether 
this explanation is reasonable or not is- 
a question which has got to be deter¬ 
mined by the learned Subordinate Judge.. 
It is enough for us to say that it is not 
right to leave this document entirely 
out of consideration by saying that it is- 
of no evidentiary value. All that can 
be said is that in view of the circum* 
stances to which we have referred tbo 
presumption of correctness which at* 
tacbes to such an entry does not arise.. 
These defects and errors are, in our 
opinion, sufficient to vitiate the findings- 
of the learned Subordinate Judge. 

We accordingly allow the appeal, set 
aside the judgment appealed from and 
send the case back to the Court of tho 
learned Subordinate Judge, so that the 
appeal may be re-heard in the light of 
the observations made above and then 
disposed of in accordance with law. 
Costs of this appeal will abide tha 
result. 

R.K. Case remanded. 

« 
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Page and Graham, JJ. 

Muhammad Yakub Miah Majumdar — 
Appellant. 

V. 

Hamid Ali and another —Respondents.. 

Appeal No, 346 of 1926, Decided on 
I6th June 1927, from an order of tha 

Sub-Judge, Cachar. D/- 17th June 1926. 

Civil P, C., 0. 34, R. 14 —Mortgage xoith pos¬ 
session —Property let to mortgagor under ftabisW* 
yat—Mortgagee ohtaintng decree for arrears of 
rent—He cannot bring the mortgaged property 
to sale in execution of the decree. 

Wbere a mortgage*deed and a lease, baok to 
the mortgagor, form part of the mortgage' 
transaction the mortgagee landlord cannot bring;, 
the mortgaged property to sale in ezeontion 
of a decree for arrears of rent due under the 
lease otherwise than by instituting a suit for 
sale in enforcement of the mortgage. 

1927 P. 0. 32, Rel. on. [P 885, 01) 

Upendra Chandra Hoy —for Appel' 
lant. 

Satyendru Kishore Qhose —for Res¬ 
pondents. 
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Page, J .—This'is an appsal from an 
order of the learned Subordinate Judge 
of Oaobar, allowing an objeotion to an 
applioatiOQ by the appellant for leave to 
issue execution by selling certain pro¬ 
perty belonging to the judgment-debtors. 
On the 16th September 1915, the respon¬ 
dents mortgaged the property in suit to 
the appellant under a registered deed of 
mortgage upon the following terms. The 
principal sum secured by the mortgage 
was Rs 800 

Qud the right, title and interest to and posses* 
sioa of the mortgaged property 

passed under the deed of mortgage to 
the appellant. The mortgagor was to 
have three years within which to pay 
off the principal sum and redeem the 
mortgaged property. There was no pro¬ 
vision for the payment of interest, but it 
is apparent from the terms of the mort¬ 
gage-deed that the appellants were to 
•enjoy and possess the land in lieu of in- 
-terest. By a kabuliyat executed on the 
same date, which recited the deed of 
mortgage and that the mortgagors were 
desirous of cultivating the land, the 
mortgaged property was let to the mort¬ 
gagors for the period within which the 
mortgagors were entitled to redeem the 
mortgaged property at an annual rental 
of 'Rs. 160. Upon jbbe failure of the 
mortgagors to pay the rent due under 
the lease the mortgagee-landlord brought 
a suit bo recover the arrears of rent, and 
obtained a decree. For the purpose of 
obtaining execution of the decree the 
mortgagee-landlord applied for leave to 
issue execution. The mortgagor-tenants 
filed an objection to the sale of the mort¬ 
gaged property under S. 47, Civil P. C., 
upon the ground that in substance the 
decree which the mortgagee-landlord 
eought to execute was 

a -deoree for the payment of money in 
satisfaction of a claim arising under the mort¬ 
gage within O. 34, R. 14, 

and, therefore, that the mortgagee land¬ 
lord was not entitled to bring the mort¬ 
gaged property to sale 
otherwise than by instituting a suit for sale 
4n enforoemeut of the mortgage. 

The question which falls for deter¬ 
mination is whether this contention of 
the respondents is sound or not. In my 
opinion, upon a perusal of the mortgage 
deed and the kabuliyat it is clear that 
the two documents formed part of the 
' mortgage transaction , and to adopt the 
/anguage of Lord Stnha in the case of 


Panaganti Ramarayaningar v. Maha‘ 

raja of Venkatagiri (1), 
the two deeds . . . should be read together ae 
they form parts of one tracsaotion. the lease 
being in the nature of machinery for the pur¬ 
pose of realizing the interest due on the mort¬ 
gage. 

It follows that the objection prefer¬ 
red by the respondents to the sale of the 
properties in suit in execution of the 
rent decree must prevail and, in my opi¬ 
nion. the appeal should be dismissed 
with costs, the hearing-fee being as* 
sessed at three gold mohurs. 

Graham, J.— I agree. 

R.K. _ Appeal dismissed. 

(1) A. I. R. 1927 P, 0. 32=50 Mad. 180=54 

I. A. 68 (P. C.). 
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Cuming and Oammiade, JJ. 

Bharat Chandra Pal —Defendant—Ap¬ 
pellant. 

v. 

Goiiraiiga Chandra Pal and another —- 
Plaintiff and Pro-forma defendants—Res¬ 
pondents. 

Appeal No. 224 of 1925, Decided on 
iSfch July 1927, from a decree of the 3rd 
Sub-Judge, Tippera, D/- 22nd September 
1924. 

Civil P. C., O. 38. Rr. 5 and 7 —No prohi’ 
bitory order passed—Only notice to give security 
served—There is no legal attachment — 0. 21, 
R. 54. 

Where no prohibitory order, a.s contemplated 
by 0. 21, R. 54, was given to the peon to pub¬ 
lish, but what the peon did was to go to the 
locality and to proclaim by beat of drum that 
the property, was attached and affixed on the 
property, which he was directed to attach, a 
copy of the order, as contemplated under 0. 38, 
R. 5, which was made over to him ; 

Held : that there had been no legal attach¬ 
ment ; 9 C. W. N. 693, Rel. on, [P 886,C 2] 

Upendra Kumar Roy —for Appellant. 

Hemendra Kumar Das —for Respon¬ 
dents. 

Camraiade, J.—The facts of the pre¬ 
sent case are as follows : The plaintiff, 
who is the respondent before this Court, 
sued one Shuramani and another on a 
bond in the year 1916 and he obtained 
an order for attachment before judgment 
of a raiyati holding belonging to Shura- 
maui. The order which was recorded by 
the learned Munsif in that case was as 
follows : 
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On the application of the plaintiS, supported 
by an affidavit, 1 am satisfied that the defen¬ 
dants are about to transfer their properties with 
a view to defraud the pleintifi. It is, therefore, 
ordered that notice be issued upon the defen¬ 
dants to show cause within seven days from the 
service thereof why they should not furnish 
security for money. In the meantime 1 also 
order conditional attachment of the immovable 
properties mentioned in the plaintiff's appli¬ 
cation. 

The order was issued to tbe peon in 
form No. 5 of Appendix F, directing the 
peon, in case securities were not given, to 
attach the properties. Nothing further 
was done. Subsequently the defendant 
in that'suit, Sburamani, sold the tenancy 
to the defendant of the present suit. 
This was in the year 1920, and in the 
year 1921 the plaintiff brought the ten¬ 
ancy to sale in execution of his own 
decree, and, having purchased it, he sue! 
for a declaration of his title and for 
recovery of possession. 

The learned Munsif who tried tbe suit 
dismissed it holding that there bad been 
no legal attachment and that, therefore, 
S. 64, Civil P. 0., could not operate to 
nullify, as against the decree-holder, the 
transfer that had been made. The plain¬ 
tiff appealed to the District Court. The 
learned Subordinate Judge who heard 
the appeal reversed'the decree of the 

Munsif. 

The only question, therefore, in the 
case is whether or not there was a pro¬ 
per attachment before judgment. At¬ 
tachments before judgment are dealt 
with in O. 38, Br. 5 to 7, of the Code. 
E, 5 states in what circumstances the 
Court may call upon the defendant to 
furnish security and at the same time 
make a conditional attachment of the 
property specified by the plaintiff. We 
are not concerned with E. 6, as no action 
was taken under that section. But E. 7 
is relevant because it is the rule which 
lays down the manner in which attach¬ 
ments are to be effected. That rule 
states as follows : 

Sive as otherwise expressly provided, the at¬ 
tachment shall bs made in ths manner provided 
for the attachment of property in execution of 
a decree. 

As there is no express provision on the 
subject in any of the rules relating to 
attachment before judgment such attach¬ 
ments are governed by the provisions of 
O. 21, E. 54, which relates to attachment 
of immovable properties in execution of 
decrees. According to this rule, where 
immovable property is to be attached, 
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the Court is to pass an order on the- 
judgment-debtor prohibiting him from 
transferring the property or making any 
charge thereon and on all persons fron> 
taking any benefit from such transfer or 
charge, and further it provides that snob 
order shall be proclaimed on the property 
or in its neighbourhood by beat of drum* 
or other customary mode and that a- 
copy of such order shall be affixed on 
some conspicuous part of the property 
and also in a conspicuous part of tbe 
Court-house. Now, in the present case, 
no prohibitory order was given to the 
peon to publish. The prohibitory order 
contemplated by O. 21, E. 54, is to be 
found in Appendix E, form No. 24. Nn 
notice in that form was given to the 
peon to publish. According to the evi¬ 
dence of the peon what he did was to go 
to the locality and to proclaim by beat! 
of drum that the property was attached, 
and affixed on the property which he 
was directed to attach a copy of the or-i 
der which was made over to him, namely 
an order in form No. 5 of Appendix F. 
This was clearly not a compliance with 
the provisions of E. 54, O. 21. In a pre: 
vious case of this Court Satya Ckaran 
Muhkerji v. Madhah Chunder Karmokar 
(1), where the peon was given a proper 
prohibitory order to publish, and no such 
order was published in the Court-house- 
as required by the rale, it was held that 
there had been no legal attachment. The 
present case is much stronger as no prohi¬ 
bitory order was published at all. There'* 
fore there was no legal attachment. 

The learned Munsif was right in hold¬ 
ing that the plaintiff was entitled to no 
relief in this suit, and the Subordinate 
Judge’s order reversing the Muusif’s 
judgment is erroneous and is set aside. 

The appeal is allowed and the Mun- 
sif’s decree is restored with costs of this 
Court as also those of the lower appel¬ 
late Court. 

Cuming, J.— I agree. 

R*K. Appeal allowed, 

^ 

(IJ [1905] 9 0. W. N. 693. 
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Cdmino and Oammiade, JJ. 

9 

Chiifftoni Dasi —Defendant— Appel¬ 
lant. 


V. 

Tarini Ckaran Porel —Plaintiff—Res¬ 
pondent. 

Appeal No. 164 of 1925, Decided on 
12th Jnly 1927. 

Civil P. C., O. ‘i3, B. 3— Award made on 
private reference during suit objected, to by one 
party—Court cannot record it as adjustment of 
suit under B. 3—S. 89 is a bar to enforcement 
of such award—Nor can it be enforced under 
generallawof contract—Civil P. C., S. 89— 
Civil P. C„ 8ch. 2, B. 1. 

Once a suit has been insbituted, all proceed* 
ings in arbitration are subject to the control of 
the Gourt. It is not permissible to the parties 
to deprive the Gourt of its jurisdiction by pri¬ 
vate reference to arbitration, and no award 
made on such reference, unless consented to by 
both parties, can be enforced- in the suit, 
eitaee by treating it as an adjustment of the 
matters in dispute under B. 3, 0. 23, or under 
th? general law of contract 29 Cal. 167 (P. C.) ; 
A. J. B. 1921 Cal. 236 ; A. I. B. 1922 Cal. 40^ 
and 40 Bom. 386, Foil .; A. 1. B. 1921 Bom, 
310, Diss. from, (Case Law discussed) : 

CP 888, C 1] 

Shyama Prosad Mukherjee —for Ap¬ 
pellant. 

Jadu Nath Kanjilal and Nani Lai 
Dey —for Respondent. 

Cammiade, J. —This appeal arises 
out of a suit for declaration of the 
plaintiff’s title to certain lands and for 
recovery of possession. Durinf» the 
pendency of the suit, a composition 
was arrived at between the parties in 
criminal proceedings pending between 
them, relating apparently, to the same 
lands. The parties agreed to refer the 
matter in dispute to the arbitration of 
the ‘zemindar. When the zamindar 
gave his award, the defendant, in whose 
favour the award was made, filed it in 
Court and prayed that a decree be passed 
in accordance therewith. The plaintiff 
refused to abide by the award, 
making various allegations against the 
zemindar. The learned Munsif who 
tried the suit held that the award was 
an adjustment of the matters in dispute 
within the meaning of R. 3, 0. 23, Civil 
P. C., and he passed a decree in accord¬ 
ance with this award. 

On appeal this decision was reversed 
on the ground that the above finding on 
the gnestlon of law was erroneous. The 
learned Subordinate Judge who heard 
the appeal remanded the suit for trial 


on the merits. The defendant has ap¬ 
pealed to this Gourt. 

A preliminary objection is taken on 
behalf of the respondent that no second 
appeal lies. This objection is based on 
sub-S. (3), S. 96, of the Code which pro¬ 
vides that no appeal shall lie from a 
decree-passed by the Court with the con¬ 
sent of parties. In the present case, the 
learned Court of appeal below has held 
that consent of parties did not exist, and 
has granted no decree. The objection, 
tbrefore, is not maintainable. 

The only question in the case is 
whether or not an award made on a 
reference to arbitration, without the 
intervention of the Gourt, during the 
pendency of a suit, may be recorded as 
an adjustment of the matters in dispute 
under the provisions of R. 3, O. 23, 
when one of tbe parties objects to its 
being so recorded. This matter has been 
considered in its various aspects in a 
series of cases, and no further light can 
be'thrown upon it. There is no judicial * 
pronouncement by a Bench of this Gourt 
on tthe question ; but there are two 
reported decisions of Mr. Justice Rankin, 
as he then was, sitting on the original 
side of this Court, namely the cases of 
the Dekari Tea Co,, Ltd. v. Assam Bengal 
By. Co. (1) and Aniaj' Ghand Chamaria 
v. Banwari hall Bakshit (2). In both 
these cases, the learned Judge held that 
an award made on a reference to arbi¬ 
tration during tbe pendency of a suit 
neither made under tbe Sch. 2, Civil 
P. C.. nor under the Arbitration Act 
could not be enforced in the suit, 

In tbe second case mentioned above, 
his Lordship expressed his disagree¬ 
ment with the view taken by the 
High Court of Bombay in the case of 
Manilal Motilal v. Gokaldas Bowji (3) 
that such a submission could be enforced 
in the suit under tbe general law of 
contract. 

There is practically universal agree¬ 
ment that S. 89, Civil P. G., is a bar to 
the enforcement of the award as such, 
although Fawcett, J., in the case of 
Manilal Motilal v. Gokaldas Bowji (3) 
followed tbe dictum of Davar, J. in 
Harakhbai v. Jamnabai (4), that R. 3, 

O. 23, came within tbe meaning of the 

(1) A. I. R. 19:^1 Cal. 238. 

(21 A. I. R. 1922 CaU 404=49 Oal. 608. 

(3) A. I. R. 1921 Bom. 310=45 Bom. 245. 

. (4j [1913] 87 Bom. 639=19 I. 0. 786=16 Bom. 

L, B. 340, 


888 Calcutta Gobinda Ghandba v. Banka Behari Das (Graham, J.) ' 1927 


words 'any ofcher law for the time being 
in force” ia S. 89. Givi! P. G. With all 
respect to the learned Judge, I agree 
with the contrary view taken in the 
same ease by Macleod, C. J„ and the 
reasons given by him. 

As regards the view that, in spite of 
the propisions of S. 89, an award made 
on a reference to arbitration during the 
pendency of a suit is enforceable under 
the general law of contract, it seems to 
me that there are strong reasons against 
its acceptance. As has been pointed out 
by Bankin, J., in Amar Chand Gkamaria 
V. Bamoari Lall Bakskit (2) and by Mac¬ 
leod., 0. J., in Shavaksha Dinsha Davcur 
y• Tyab 3aji Ayub (5), the Code makes 
elaborate provisions for the control by 
the Court of proceedings in arbitration 
held on a reference through the Court, 
and it is inconceivable that the legis¬ 
lature Intended that it should be open to 
the parties to cast aside these provisions 
and carry on the proceedings in any way 
they choose. Of coarse, if the parties 
agree about the result of the proceedings 
there is an end of the matter; but. if 
they do not, the fact that the proceed¬ 
ings are illegal nullifies the award of 
the arbitrator. If, indeed, the view ex¬ 
pressed in the case of Manilal Motilal v. 
Gokaldas Bowji (3), were correct, an 
award made in such oircnmstances should 
be enforced even if both parties objected 
to it. Such was the case in Ghulam 
Khan v. Michammed 3a$san (6). Their 
Gordships of the Judicial Committee 
have laid it down very clearly in that 
case, that once a suit has been instituted 
all proceedings in arbitration are subject 
to the oontrol of the Ocurt. It is not 
permissible to the parties to deprive the 
Court of its jurisdiction by private 
reference to arbitration; and no award 
made on such reference, unless consented 
to by both parties can be enforced in the 
suit. 

The view of the law taken bj' the 
learned Subordinate Judge is correct. 

This appeal is, accordingly, dismissed 
with costs, 

Cuming, J. —I agree. 

Appeal dismissed. 


(5) [1916J 40 Bom. 3S6=37 1.0. 140=13 Bom 

L* R. 559. 

(6) [1902] 29 Cal. 167=29 I. A, 51=3 0, W N 

226=3 Sir. 154 (P.G.). 
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Page and Graham, JJ. 

Gobinda Chandra Mukherjee — Plain¬ 
tiff—Appellant. 

V. 

Banka Behari Das —Defendant—Res¬ 
pondent. 

Appeal No. 72 of 1926, Decided on 
X6th June 1927, from an order of the 
Dist. Judge, Assam Valley Districts, 
D/- 28th November 1925. 

Civil P. C., 0. 41, Ur. 17 and \2—Appeal die- 
missed for default — Opportunity must he given 
to appellant as required under Ji. 19, 

It is Qot open to an appellate Court to dismiss 
an application to restore an appeal dismissed 
under R. 17 for default without giving the ap* 
pallant an opportunity as required by B. 19, 
0.41. [P 889 Cl] 

Krishna Kishore Basah —> for Appel¬ 
lant. ^ 

Grahim, J, —This is an appeal from 
an order of the District Judge of the As¬ 
sam Valley Districts, dated the 28th 
November 1925 dismissing an application 
for restoration of an appeal. The plain¬ 
tiff-appellant brought a suit for recovery 
of a sum of money as the price of certain 
medicines. The trial Court gave a par¬ 
tial decree. There was then an appeal 
by the plaintiff to the District Judge and 
that appeal was registered and the usual 
notices were issued. Various orders were 
passed thereafter and on the 13th No¬ 
vember 1925, an order was passed fixing 
the following day, the 14th November 
1925, for the hearing of tae appeal and 
it was directed that the appellant's 
pleader should be informed. On the 14bh 
November the appellant's pleader was 
absent aud his assistant, another pleader 
named B. 0. Barooah, stated that he had 
no instructions. Thereupon the learned 
District Judge dismissed the appeal for 
non-prosecution. An application was 
then made by the appellant for restor¬ 
ation of the appeal. On the 16th No¬ 
vember the bearing of the application 
was fixed for the 2Lst November 1925. 
No order bearing the date of 2l3t No¬ 
vember appears on the order-sheet but on 
the 28fch November the learned District 

Judge recorded an order to the following 
effect : 

Application seen. I aee no reason to restore 
the stay order or the appeal. In oase of an ap* 

P®** P®*^ding for so long the pleader oonoemed 

should have known that ha oonld not expect an 
AdjoutQoidQt and should, thotoforoi havd mads 
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'srraDgements for some oE the pleaders to appear 

his place if he ooald not himself appear. 

The appeal was dismissed under 0. 41, 
"E. 17, Civil P. 0., and the procedure ap- 
.plioable, therefore, was the procedure 
prescribed under B. 19 of that order. 
*That rule lays down inter alia that where 
■an appeal is dismissed under E. 17 of the 
order, the appellant may apply to the 
appellate Court for re*admission of the 
appeal, and, where it is proved that he 
was prevented by any sufficient cause 
'from appearing when the appeal was 
called on for hearing, the Court shall re* 
.admit the appeal. We are informed by 
the learned vakil for the appellant that 
•on the 21st November which was the 
^ate fixed for hearing the application, the 
appellant and his witnesses were in at* 
tendance, but, as already stated, there is 
no order in the order-sheet relating to 
that date. 

In my judgment it was not open to the 
learned District Judge to dismiss the 
application without giving the appel* 
lant an opportunity as required by E. 19. 
O. 41. There was no proper hearing of 
the case. In my opinion the appeal sue* 
ceeds and the only course is to send the 
case back to the learned District Judge 
to be disposed of in accordance with law. 
'Costs of this appeal will abide the result 
of the application to restore. The 
hearing'lee is assessed at one gold mohur. 

Page, J .—I agree. 

R.K. Case remanded. 
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B. B. Ghose and Eot, JJ. 

Ram Sandar Saha and others —Plain* 
tiffs—Appellants, 

V. 

Kali Narain Sen Choudhury and 
o^Hers-^Defendants—Bespondents. 

Appeal No. 121 of 1925, Decided on 
^Oth June 1927, from the Original de¬ 
cree of the Sub*Judge, 3rd Court, Tip* 
perah, D/- 16th March 1925. 

(a) Oonlract Act, 8, l2-~Un»oundntss of 
fntnd^ 

The question whether a oontraot is Invali- 
Aafced by nosouadaess of mind does not depend 
^raly on belief or disbelief of the witnesses 
before the Ooart, but depends largely upon the 
inferenoe to be drawn from the evidence. 

CP 892 Cl] 


(6) Transfer of Property Act, S, 64 .—Price 
may not be ascertained in the first instance. 

Iq all sales it is evident that price is an 
essential ingredient, and that where it is 
neither ascertained nor rendered ascertainable 
the contraot is void for inoompleteness and 
inoapable of enforcement, but it is not, how¬ 
ever, necessary that the contract should in the 
first instance determine the price. It may either 
appoint a way in which it is to be determined, 
or it may stipulate for a fair price. [P 893 C 1] 

(c) Contract Act, S. 29— Contract to execute a 
kobala '^containing necessary stipulations” is 
not void for vagueness or indefiniteness. 

Where the contract was to execute a kobala 
containing necessary stipulations : 

Held ; that the “ necessary stipulations ” 
evidently mean the stipulations for sale im¬ 
plied under the law and contained in the 
Transfer of Property Act and that there was 
no vagueness or indefiniteness in the contract ; 
Rummens v. Robins (1865) 13 W. R. 979 and 20 
C. W. N. 66, DlsL : A. I. R. 1923 P. C. 47. Rel. 
on. [P893 C 2, P 894 C 1 ] 

{d) Specific Performance—Contract concluded 
—Another person offering higher price — Speci¬ 
fic performance cannot be refused. 

S pacific performance cannot be refused to a 
purchaser merely on the ground that another t 
person offered a higher price after the contraot 
was concluded. [P 894:0 2] 

(e) Specific Relief Act, S. 22— Mere hard¬ 
ship of the results of a contract will not a ffect 
Court's discretion to grant specific performance. 

If the contract has bean entered into by a 
competent party, and is unobjectionable in its 
nature and circumstances, specific pesformance 
is as much a matter of course and, therefore, 
of light, as are damages. The mere hardship 
of the results will not affect the discretion of 
the Court to grant specific performance, 

rP894 C2] 

(/) Contract Act, Ss. 12 and 16—Undue in- 
Jluence and incapacity are totally different. 

Boy, J. —Undue influence and incapacity to 
enter into a contract are totally different 
things : 22 Cal. 324, (P. C.) Foil, [P 896 G 1] 

(g) Contract Act, S. 12— Loss of vigour owing 
to old age is not alone sufficient to invalidate a 
contract—Disablement to understand the trans¬ 
action owing to old age must be proved, 

Roy, J. —With inoreaeing old age there must 
be loss of vigour and even mental energy and 
there may come a time when extreme old age 
has brought a vacuity of mind, but all transac¬ 
tions made by a man before his mind became a 
blank cannot be set aside. It must be shown 
clearly that when any particular transaction 
is made, there is that infirmity of mind which 
disabled the man of old age from understand¬ 
ing what he is doing. Mere loss of vigour and 
infirmity on account of old age is not sufficient 
to invalidate a contract. [P 899 G 2] 

(/») Contract Act, Ss. 16 and 12—EgxUtabl6 
jurisdiction. 

Where a party to a contract Is weak bub has 
ample protection and independent advice, and 
the other party is not shown to have taken 
any undue advantage of his weakness, the 
Gourb will not extend its probeelion in favour of 
suoh weak party. [P 892 0 2, P 893 0 1] 
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{i) Contract Act, S. 12—U nsoundness^ to 
render a contract invalid, must exist at the 
time 0 / contract. 

In order to avoid a contract on the ground of 
UDsoundness of mind of one of the oontraoting 
parties the all-important question to be decided 
is whether that person was of unsound mind 
when the contract was made, [P 892 C 2] 

Dwarka Nath Chakrabarty, Upendra 
Kumar Roy, Bipin Chandra Bose, Hiran 
Kumar Boy, Monmohan Banerji and 
Bamendra Chandra Boy —for Appel¬ 
lants. 

N. Sircar, Bameshchandra Sen, P. G. 
Sen and Kamini Kumar Duttoj —for 
Bespondents. 

B. B, Ghose, J .—This appeal by the 
plaintiffs arises out of a suit for speci¬ 
fic performance of a contract for sale of 
certain immoveable properties embo¬ 
died in a bainapatra dated 4th Decem¬ 
ber 1920, executed by Kali Narain Sen 
Ohowdhury who was the original de¬ 
fendant in the suit, and who will be 
referred to as the defendant henceforth. 
Kali Narain died during the pendency of 
the suit on 29th July 1922, and his 
legalfrepresentatives have’ bean substi¬ 
tuted in his place. The suit was insti¬ 
tuted on 30th June 1921. After service 
of summons, Krishna Kumar Sen, the 
second of the surviving sons of the 
defendant, and another person serving 
as manager under the defendant, 
presented a petition in Court on 296h 
July 1921, that the defendant, by rea¬ 
son of unsoundness of mind and mental 
infirmity was incapable of protecting 
his own interest and a guardian ad litem 
should be appointed for -him. There¬ 
upon the Subordinate Judge held that 
though the defendant was not mentally 
deranged and could fully understand 
the questions put to him and give ra¬ 
tional answers, he was incapable of 
susoained or independent mental efforts 
owing to senile decay. He made an 
order of the appointment of a guardian 
for the defendant. This order was set 
aside by the High Court in revision 
which directed a fuller enquiry on the 
question of unsoundness of mind or 
mental infirmity for reasons stated in 
the order. Before this enquiry could 
be held the defendant died and his 
legal representatives were substituted 
in his place as stated above. 

The substituted defendants filed 
lengthy written statements contesting 
the plaintiff’s claim. Their main plea 
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was that Kali Narain was not of souna* 
mind and certain other questions were* 
also raised. A large number of issues- 
wera framed by the Subordinate Judge,, 
but the principal questions were dealfr 
with by him under issues 3, 5, 6* 
and 10. After a very elaborate discus¬ 
sion of the evidence and the oiroum- 
stances of the case, the Subordinate 
Judge came to the following conclusione 
on the first three issues stated above r 
( 1 ) that Kali Narain did not contract .to 
sell the disputed properties to the plain¬ 
tiffs ; (2) that his mind was so much en¬ 
feebled and impaired by age and disease 
that Kali Narain was quite incompetent- 
to enter into the contract referred to in- 
the plaint and was incapable of under¬ 
standing the terms of the bainapatra and- 
of forming a rational judgment of its- 
effect upon his 'interests ; (3) that the- 
bainapatra bad been secured by the 
undue influence and unfair means of 
Satis Kabiraj and without Kali Narain 
understanding its contents and without 
obtaining proper advice. With regard to 
the issue 10, the Subordinate Judge 
observed, the price or the method for 
ascertainment of the price in the con¬ 
tract for sale was not ^definitely settled^ 
between the parties and he was, there¬ 
fore, of opinion that the contract was- 
bad for vagueness and indefiniteness. 
Upon these findings the Subordinate 
Judge dismissed the claim for specific 
performance of the contract but made a 
decree for the earnest money, Rs. 11,000 
paid by the plaintiffs, with Rs. 750 as 
interest. Prom this decree the plaintiffs, 
appeal to this Court and the respondents- 
prefer cross-objections against the decree 
for money in favour of the plaintiffs 
The cross-objections, however, have not' 
been pressed by the learned advocate 
for the respondents. 

The plaintiffs urge that the finding of 
the Subordinate Judge is erroneous on 
every paint. It is conceded by the 
learned advocate for the respondents^ 
that the finding of the Subordinate 
Judge that Kali Narain did not contract- 
to sell the disputed properties is in' 
accurate as there is no question that he 
signed the bainapatra. It is also con* 
ceded that there is no evidence on which 
the finding that the bainapatra was 
secured by undue influence and unfair 
means could ha based. The effective 
issues are simplified before us and the 
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questions we have to consider in this 
appeal are: (1). whether the defen* 
dant was oC sound mind at the time 
when he made the contract ; (2) whe* 
ther the contract is vague and indeiinite 
and 80 incapable of being specihoally 
enforced ; and (3) whether specific 
performance should be decreed in 
the exercise of the discretion of the 
Court haying regard to the allegation 
of hardship made by the defendant. 
Another question was raised by the 
learned counsel for the respondents, 
that, although the defendant was not 
actually of unsound mind he was a man 
of weak intellect and incapable of 
managing his own affairs. Under such 
circumstances the Court should not 
make a decree for specific performance 
of the contract, although the plaintiffs 
might be entitled to damages. The ap* 
peilants object to this point being raised 
before us on the ground that it is a new 
one. 

Before I take the points for deci- 
sion 1 must express my strong dis' 
approval of the manner in which the 
case was conducted in the Court below. 
Hundreds of pages of depositions of wit¬ 
nesses have been recorded a good deal 
of which was admitted in the lower 
Court to be useless and a considerable 
portion of which was not at all referred 
to by counsel on either side before us. 
Although in the elaborate and careful 
arguments addressed to us, both sides 
tried their best to avoid irrelevant 
matters, still the mere act of finding 
the relevant pages caused much use¬ 
less waste of our time. It refiects little 
credit on the practitioners who coti~ 
ducted the case in the Court below that 
they went on examining witnesses for 
days and days to no purpose and which 
was not at all for the benefit of their 
clients. 

Kali Karain, the defendant, was a 
zamindar having bis residence at a 
village called Bandar in the district of 
Dacca within Naraiogunj sub’diviaion. 
His income was about Bs. 12,000 or Bs. 
15,000 a year and it appears his family 
was held in great respect in the loca* 
lifey although he could not be called a 
very riob man. He was about 75 years 
old when the story opens in 1920. For 
some years previously it appears he bad 
made over the management of bis pro¬ 
perties to his sons. Their management 


does not appear to have been very 
successful. Kali Narain gob into debts. 
He had executed two mortgages on his 
properties, one for Bs. 10,000 in January 
1918, and another for Es. 47,000 in 
January 1919. Ha bad also incurred 
othex* debts on hundis. His properties 
were situated within the districts of 
Dacca and Comilla. The plaintiffs aro 
residents in the district of Comilla. 
They are traders by profession and ap¬ 
parently having made money they desire 
to acquire zamindari properties in their 
own district. Kali Narain wanted to 
dispose of some of his properties within 
Comilla District in order to pay off his 
debts, and in June or July 1920 the 
plaintiffs came to Kali Narain and made 
offers as to the price they were prepared 
to pay. The offer not being accepted, 
they went away. Again, in September 
or October, they renewed negotiations 
and made higher offers which also were 
not accepted. The plaintiffs found at 
that time that another zamindar family, 
called the Majidpur Babus, were also 
endeavouring to purchase the proper¬ 
ties. Being unsuccessful, the plaintiffs 
again went away. Subsequently they 
got a printed notice purporting to have 
been issued under the authority of the 
defendant, which is Ex. 1 in the case, 
offering to sell some properties and in¬ 
viting purchasers. On receipt of the 
notice they again went to the defendant 
about the end of November expressing 
their willingness to purchase item 3 
given in that notice. At that time the 
Majidpur Babus were also making their 
offers. It is not necessary to state in 
detail the story of the. various negotia- 
tions on that occasion. It is sufiBcient 
to state that the plaintiffs’ case is that, 
on the 30th November 1920, the 
defendant accepted the offer of the 
plaintiffs aod agreed to sell the proper- 
ties included in the bainapatra at 
33 years' purchase of the net income. 
The Majidpur Babus had previously 
offered 32 years purchase. A draft of 
the bainapatra was prepared by a 
pleader on bebalf of the plaintiffs. It 
was made over to the defendant's men 
and corrected by defendant’s pleader, 
Basanta Babu, who was acting as his 
adviser. It was fairoopied by a mohurir 
of defendant and the document was 
executed on the 4th December 1920, 
by the defendant and made over to the 
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plaintiffs who paid Rs. 11,000 out of the 
purchase-money. The document was 
presented at the registration office at 
Oomilla for registration as the properties 
were situated within that district. A 
commission was issued to the Sub- 
Registrar at Dacca who went to the 
defendant s house, and before him defen¬ 
dant admitted execution of the docu¬ 
ment on the 10th December 1920, on 
which admission it was registered. The 
defendant went back to Bandar at the 
beginning of January 1921. When the 
plaintiffs went to Bandar with the 
balance of the purchase-money and 
desired to have the kobala executed, 
they were nob allowed to see the defend¬ 
ant, and hence the suit. On behalf of the 
respondents it is contended that, al- 
though the onus of proving unsoundness 
of mind so as to invalidate a contract is 
on the party who alleges it, the respon¬ 
dents have succeeded in proving it as the 
lower Court has found. The question 
does not depend merely on belief or 
disbelief of the witnesses examined be- 
foie the Oourt, but depends largely upon 
the inference to be drawn from the evi¬ 
dence. Most of the important witnesses 
were not examined before the Subordi¬ 
nate Judge. We are, therefore, in a 
similar position as the Subordinate Judge 
for deciding the matter. 

The question we have to decide is the 
state of mind of the defendant at the 
time when he made the contract, i. e., 
the 4th December 1920, and wa have 
to examine the evidence adduced by the 
parties from that point of view. The 
case for the defence is that, about the 
latter part of 1918, Kali Narain had a 
severe form of heart disease and he had 
rheumatism or paralysis in his lower 
limbs. Senile dementia had also set in 
with consequent loss of memory. Ha 
was, however, nob actually incapable of 
-transacting business till about Septem¬ 
ber 1919, when he bad a severe attack. 
After that it was evident that dementia 
bad definitely set in. The evidence on 
which the learned advocate for the res¬ 
pondents mainly relies is as to the 
mental condition of Kali Narain at the 
end of November 1919, and as to his 
mental condition at the end of January 
1921 and afterwards, from which he asks 
us bo infer that the defendant was nob 
competent to contract early in December 
1920. Thera is no evidence worth con¬ 


sideration on behalf of the defence as to 
the state of mind of Kali Narain 
from December 1919 to the end of De¬ 
cember 1920. It is urged that the pro¬ 
per inference from the evidence given 
is that the defendant was not of sound 
mind according to the meaning of the 
expression in S. 12, Contract Act. (After 
considering evidence the judgment pro¬ 
ceeded). The all-important question is, as 
I have already observed, the state of the 
mind of the defendant at the time of the 
transaction in question. I am definitely 
of opinion on the evidence that at that 
time the defendant was of sound mind, 
quite capable of understanding the 
transaction and of forming a rational 
judgment as to its effect upon his 
interest. 


This finding disposed of the question 
raised by the respondents' counsel before 
us, that Kali Narain being a person of 
weak intalleot is entitled to special con¬ 
sideration. According to the general 
rules of Knglish law, which have been 
applied in this country and extended to 
the case of pardanashin ladies, proteo-l 
tion is given to persons whose disabilities 
make them dependent upon or subject 
them to the influence of others although 
nothing in the nature of fraud or coercion 
may have occurred. But in this case, 
even if the defendant is considered to be 
of such weak intellect, there was ample 
protection wibh reference to the transac¬ 
tion. There were his sons, two of his 
officers and his own lawyer. Disinterested 
third persons were also there. No ad¬ 
vantage was taken of his alleged weakness 
but very good value was secured for the 
property. The question may be looked 
at from the point of view indicated in 
the case of a pardanashin lady by Lord 
Sumner in the recent case, in the Privy 
Council, of Farid-un-nism v. Mukhtar 
Ahmad (1) where the onus was on the 
person claiming under the deed. His 
Lordship observes as follows : 




to the proved personality of the settlor, t 
nature of the settle merits the oiroumstauc 
under which it was executed, and the wh< 
hittory of the parties, it is reasonably esta 
iished that the deed executed was the free ai 
latelligent act of the settlor or not. If 
*8 in the affirmative, those relying 
the deed have discharged the onus which 
upon them. 


(1) A, I. R. 1925 P. C. 204=47 AH. 703=23 
O. C. 338=52 I. A. 342 (P. C.). 
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As 1 have already said, even if the 
defendant was of weak intellect there 
was full independent advice which would 
sustain the transaction, and 1 find no 
reason to doubt that the contract was 
bis intelligent act. In that view 1 do 
not consider it necessary to discuss the 
numerous oases cited before us on the 
point 

1 shall next deal with the question of 
vagueness or indedniteness of the con* 
tract. The value of the properties was 
fixed at Bs. 1,07,131-4-0. There is this 
provision in the bainapatra : 

The amount of consideration money is fixed 
at 33 times the net oollectioa after deducting 
reyenue cesses, etc., from the amount of gross 
colleotioD of the properties described in the 
schedule below and deducting from the .balance 
collection charges at 10 per cent. The amount 
of consideration is to vary in proportion if the 
amount of gross collection varies on seeing the 
papers, and both the parties shall abide by the 
same. 

The law on the subject may be stated 
thus: 

In all sales it is evident that prioe is an 
essential ingredient, and that where it is neither 
ascertained nor rendered ascertainable the con¬ 
tract is void for incompleteness and incapable 
of enforcement. It is not, however, necessary 
that the contract should in the first instance 
determine the price. It may either appoint a 
way in which it is to be determined, or it may 
stipulate for a fair price. Fry on Specific Per* 
formanoe, 6th edition, Ss, 853, 354. 

1 may also refer to*fche case of New 
Beerhhoom Coal Co. v. Bularam Mahata 
(2), where the Courts in India refused 
specific performance of a contract to 
grant a lease of certain lands “at a 
proper rate.” The High Court afiSrmed 
the decision of the trial Judge on tbe 
ground that it was impossible to deter* 
mine what was “a reasonable rate.” 
Their Lordships of the Privy Council 
observed on this question : 

There might have been considerable difficulty 
in fixing the rate; but difficulties often occur 
in determining what is a reasonable price or a 
reasonable rate, or in fixing the amount of 
damages which a man has sustained under 
particular oiroumstanoes. These are difficulties 
which tbe Court is bound to overcome. 

In the present case the price was settled 
in a definite manner and provision was 
made for its alteration if any * ground 
was made out for alteration. It is urged 
that in this case tbe revenue payable for 
a portion of a touzi cannot be appor* 
tioned with reference to the revenue 
payable for the entire touzi. It is true 

^ ^ 107=7 0. L. R. 

347=8 Bother. 787=4 Bar. 146 (P. 0.). 
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in one sense, as any apportionment made 
by tbe vendor and purchaser will not 
be binding on Government. But wbea 
the vendor tells the purchaser that he 
would have to pay a certain amount 
of revenue for the portion purchased and 
the purchaser accepts it, I do not 
see any difficulty in the matter. That 
agreement would be binding on tbe 
parties. If the vendor asks for a larger 
sum, the net profits would diminish; if a 
smaller sum, it would increase. The 
plaintiffs say that the revenue payable 
was settled according to the amount in 
printed notice Ex. 1. It is, however, 
urged by the respondents that it has 
not been proved that the notice was 
issued under the authority of Kali 
Narain. But in fixing the price in tbe 
bainapatra the collections and the rev¬ 
enue most have been settled somehow^ 
The defendants do nob say that it waa 
with reference to any other papers* 
They do not also say that the neb col¬ 
lections are different or that the price 
calculated at 33 times the net income 
would be different. I am unable bo see 
that there is any vagueness in the con¬ 
tract. It is argued that it does not ap¬ 
pear that the price of the third item in 
the bainapatra was taken into account. 
The evidence of Chandra Kumar Chakra- 
barfcy (at p. 103) shows that it was 
done, and he also states that certain 
collection papers were shown to them 
about the properties sought to be sold. 
That evidence is nob contradicted, i 
therefore hold^tbat tbe price was fixed, 
with reference to tbe net income as 
shown by the defendant. 

Another argument is that the contract 
was to execute a kobala “ containing 
necessary stipulations " and it is urged 
that such a contract is not capable to 
specific performance, and tbe cases of 
Bv/TfiTfieTis V. Boltins (3) and ByaTtt v. 
Gubbay {^) are cited in support of the 
contention. In the first case tbe Vice- 
Chancellor held that there was no con¬ 
cluded contract and that was also tbe 
finding of the majority of the Court in 
tbe latter case. But here it cannot be 
questioned that there was a concluded 
contract. Beference may be made to 
Harichand Mancharam v. Govind Lax- 


(3) (18653 3 De. G. J. & &. 88=18 W. B 
979=11 Jur. (N. S.) 681=14 1,1.717 

(4) [19163 20 C. W. B. 66=82 I. 0. 53. ‘ 
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man (5). If a conbracf; is framed in 
general terms the Court will carry it 
into effect where the law will supply 
the details: Fry on Specific Perfor¬ 
mance, S. 368. For example, where a 
contract for lease was “ to contain all 
usual covenants and provisions” or the 
terms were “the usual public-house con¬ 
tract” the Court gave effect to the con¬ 
tract. Here the expression “necessary 
stipulations” evidently means the stipula¬ 
tions for sale implied under the law and 
contained in the Transfer of Property 
Act. On the whole I do not think that 
there is any vagueness or indefiniteness 
in the contract. 

The next question is one of hardship 
and whether we should decree specific 
performance in the exercise of our dis¬ 
cretion. Mr. Sircar refers to S. 22 (1), 
Ill. (d), and the case of Twining 
V. Morrice (6) on which the illustration 
is based. It is argued that the agents 
employed by Kali Narain to carry on 
the negotiations did not try to obtain 
the best value. It is not sufficient that 
the proper value was obtained but the 
best value should be secured in order to 
decree specific performance. The Majid* 
pur Babus were staying at Dacca and 
the agents did not inform the Babus 
■that the plaintiffs had offered 33 years’ 
purchase, If they had done so the 
Babus might have at once offered a 
higher price, as they subsequently 
offered 40 years’ purchase (which was 
really 37 years purchase as three years 
purchase-money was to go to the amlas). 
Kven if the fact were so I do not think 
the principle applies. In the case cited 
the purchaser did an act, however in¬ 
nocently, by asking the seller’s attorney 
to bid for him, by reason of which the 
vendor was placed at a disadvantage and 
the property was knocked down at a low 
price. Here the purchasers were 
strangers who were only offering the 
price they were prepared to pay. They 
did not do anything to induce the agents 
of Kali Narain to get the property for 
them at a low price. They were nego- 
:tiating directly with Kali Narain. If 
■Kali Narain closed the bargain with 
them they were not to blame. Bnt the 
fact is that the Majid pur Babus did not at 
once offer to pay any higher price on hear- 

(5) A. I. R. 1923 P. 0. 47=47 Bom. 335=50 
I. A. 26 (P. O.) 

(6J [1788] 2 Bro. 0. 0. 326=29 E, R, 182. 
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ing about the bainapafcra. They tried 
at first to share the property with the 
plaintiffs or to buy them off. It was 
only after some days, when they failed 
in their attempt, that they offered 
35 years’ purchase and then 40 years’ 
purchase. If specific performance is not 
allowed to a purchaser on the ground 
that another person offered a higher 
price after the contract was concluded, 
then I think in no case can specific per¬ 
formance be allowed to a purchaser. 
Because, in the majority of such cases, 
the vendor is unwilling to perform the 
contract as he expects a higher price. 
Then it is urged for the respondents 
that it is hard that the defendants 
should be compelled to sell at the price 
which did not take into consideration 
the khas lands, the grass lands, and the 
bazar. The evidence with regard to 
these is only that of Ananda Charan who 
is now the manager. There is no corro¬ 
boration even in the evidence of Krishna 
Kumar who used to manage the property. 
If the lands bad produced any income 
they must have been entered in the 
papers of the zamindari. But no papers 
have been produced. I have no hesita¬ 
tion in rejecting the evidence of this 
witness. Besides, when a zamindari is 
sold, the usual practice is to take the 
income only into consideration. More¬ 
over, 

if the contract has been entered into by a 
competent party, and unobjectionable in its 
nature and circumstanoes, specifio performance 
is as much a matter of course and, therefore, of 
right, as ate damages. The mere hardship of 
the results will not affect the discretion of the 
Court: Fry, S. 46 see : also S. 422, 

The case of Davis v. Maung Shwe Go 
(7), cited by the appellants, may also be 
referred to in this connexion. Their 
Lordships observe in answer to the con¬ 
tention that, having regard to the oner¬ 
ous character of the bargain specific per¬ 
formance should not be allowed in the 
exercise of discretion: 

In the absence of any evidence of fraud or 
misrepresentation on the part of the plaintiff 
which induced the defendant to enter into the 
oontraot, their Lordships see no reason to aooede 
*2 The bargain is onerous, but 

there is nothing to show that it is unoonsoion- 
able. The defendant knew all along that a lakh 
was the plaintiffs’ limit; it is in evidence that 
'he had frequently urged the defendant’s daughtez 
to advise him to sell the land if he was getting a 
higher offer. It is difficult to say under the 
olrcumstances that he took an improper advan- 

(7) [1911] 38 Oal. 805=11 I, 0, 801=38 I. A, 
155 (P. C.). 
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4iage of his position ot the diffioulties of the 
■Aefendant. 

The present case is muoh stronger, as 
the evidenoe shows that the defendant 
secured a very good value for the pro' 
petty. Under these circumstances, I am 
unable to hold that there was any hard¬ 
ship, or that there is any ground for not 
decreeing specific performance in the 
es.6rcise of our discretion. In my judg¬ 
ment, there would have been no ques¬ 
tion about selling the properties to the 
plaintiffs if the Majidpur Babus who 
appear to be infiuential zemindars, had 
not offered a higher price after failing to 
buy off the plaintiffs or getting a share 
of the properties from the plaintiffs by 
paying a proportionate share of the price 
lor which the plaintiffs had contracted 
to purchase. The defendants have not 
ishown that the net income of the pro¬ 
perty is higher than what is stated by 
the plaintiffs, and there are no mate* 
rials on record on which it may be held 
that the purchase-money should be more 
than what is stated in the bainapatra. 
It should, therefore, be held that the 
price given in that document is the pro¬ 
per price. 

On these grounds, I would set aside 
the judgment and decree of the Subordi¬ 
nate Judge and decree specific perfor¬ 
mance of the contract embodied in the 
bainapatra dated the 4th December 1920. 

The appeal is decreed with costs in 
both Ooarts. The crojs-objection is dis¬ 
missed without costs. 

Roy,J.—(After stating the facts as 
glveu in the judgment of B. 5. Ghose. J. 
his Lordship proceeded). The simple 
question for decision now is whether 
specific performance should be enforced. 
The evidence is voluminous. The evi¬ 
dence of Babu Aoanda Ohandra Roy 
Alone runs into over 220 printed pages. 
He was esaminod on commission. The 
scandalous length of the examination of 
this witness and of several others reflects 
great discredit on the members of the 
Dacca Bar concerned, when it is acknow¬ 
ledged that considerable portions of this 
ovidenoe is entirely irrelevant. 

Mr. Ghakravarty, for the plaintiffs, 
contends that the learned trial Judge 
has not appreciated all the circum¬ 
stances of the cave as touching the plain¬ 
tiffs and that the view taken by him of 
the evidenoe is grievously wrong. The 
learned Subordinate Judge does not seem 


to have distinguished the inconsistent^ 
pleas set up. He has. after a general 
examination of the circumstances of the 
case, come to these conclusions : 

(1) . that Kali Narain did not con¬ 
tract to sell the properties to the plain¬ 
tiffs ; 

(2) . that his mind was much en¬ 
feebled and impaired by age and disease, 
and that Kali Narain was quite incom¬ 
petent to enter into the contract re¬ 
ferred to in the plaint and was incapable 
of understanding the terms of the baina¬ 
patra and of forming a rational judgment 
of its effect upon bis interest. 

(3). That the bainapatra bad been 
secured by the undue influence and 
unfair means of Satis Kabiraj (Kali 
Narain'a son-in-law) and without Kali 
Narain's understanding its contents, and 
without his obtaining proper advice. 
Mr. Sircar tries to support the decision 
of the trial Court by arguing that, regard 
being had to the condition of Kali Narain 
before and after the bainapatra, an 
inference may be drawn that Kali 
Narain had not that soundness of mind 
which is contemplated under S. 12,Con¬ 
tract Act, and that, at any rate, it is 
proved that Kali Narain was weak in 
mind at this time and that specific per¬ 
formance of the contract should be re¬ 
fused on this ground as also because the 
full value of the property was not ob¬ 
tained, The ma*n argument of Mr. 
Sircar, if I have understood him properly, 
is that, regard being had to all the cir¬ 
cumstances of the case, the Court should 
exercise the discretion it bad and refuse 
enforcement of the contract. His second 
ground is that the contract is void for 
uncertainty. 

The case for the defence was that Kali 
Narain was of unsound mind at the time 
the document was executed, viz. 4th 
December 1920. The position taken by 
Krishna Kumar Sen, the second son who 
is really the contesting defendant, and 
by some of the other witnesses, is that 
Kali Narain’s mind was gone by the end 
of 1325 B. S., that is to say by April 1919, 
This is Krishna Kumar’s statement on 
p. 139 of part 1 of the paper book: 

From the latter part of 1325 onwards till his 
death my father had no capacity to understand 
the terms of a document and why the deed was 
being executed and its effect upon his interests, 

Mr. Sircar contends that on the evi¬ 
dence it should be held that Kali Narain’s 
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incapacity dated from towards the end 
of 1919. I think it would be convenient 
■ to follow the learned Subordinate Judge 
in his discussion of the various incidents. 
(His Lordship then dealt with evidence 
and proceeded.) Within a few days of 
Kali Narain's arrival at Dacca, and while 
he was staying with his son*in-law, Satis 
Kabiraj, Kali Narain executed a will. 
We are not concerned actually with the 
validity of the will, but it has some 
bearing on the case. By this will (there 
was a previous will as it appears) Kali 
Narain made a provision of Rs. 150 a 
month for his wife for her life and he 
gave each of bis two daughters (Satis 
Kabiraj’s wife and Kadambini) Rs. 15 a 
month for their life and on their death 
Rs. 5 a month to each set of sons by 
these daughters. Kali Narain’s income is 
given as between Rs. 12,000 to Rs. 15,000 
a year. Kadambini died at Dacca. The 
provisions made in the will by them¬ 
selves do not go to show that Kali Narain 
was doing anything violent to the detri¬ 
ment of his sons. We learn from the 
pleader, Surendra Nath, who went to 
Bandar to his rescue, that Kali Narain 
told him that he wanted to execute a 
will at an early date. By the will, 
Nirmal Kumar Gupta, Professor, Jagan- 
nath College, was appointed one of the 
executors. He has deposed. He is a 
relative and he tells us how Kali Narain 
appealed to him also to save bis estate, 
and be went and saw Ananda Babu and 
consulted him. The learned Subordinate 
Judge on this point says that it is not 
at all unlikely that the wife and son-in- 
law worked Kali Narain up to a state in 
which Kali Narain should say that he 
wanted to execute a will, but, at the 
same time, comes suddenly to the con¬ 
clusion that Kali Narain had no testa¬ 
mentary capacity in December 1919. As 
was observed by their Lordships of the 
Privy Council in Sayad Muhammad v. 
Fateh Muhammad (8) undue influence 
and incapacity are totally different 
things. Nothing can be said against this 
Professor and the learned Subordinate 
Judge can And nothing against him 
except that Kali Narain's wife apparently 
did all the talking. The Professor, how¬ 
ever, deposes that Kali Narain joined in 
the conversation from time to time. 
Both he and Ananda Roy gave positive 

~(8) [1896] 22 Oal, 324=22 I. A. 4=6 Sar. 515 

(P • O.}, 


evidence of the capacity of Kali Narain, It. 
is established beyond any doubt that Kali 
Narain wished to execute a will and had 
a mind. Whether there was any undue 
influence with regard to the will it is not 
for us to consider here. (After consider¬ 
ing evidence his Lordship proceeded.)' 
These proceedings lead to two clear in¬ 
ferences : One is that no one, not 

even the son Krishna Kumar, questioned 
the capacity of Kali Narain to sell his 
property; the second is that there was nO’ 
controverey raised about the net profits 
of the property which had been ascer*- 
tained or could be ascertained. The only 
question was how many years* purchase 
was to be paid by the purchaser. 

This leads us to the question of the- 
adequacy of the price. Mere assertion 
that 50 years’ purchase could be had,, 
will not do. The assertions come from, 
interested parties or from a cultivator,, 
who was produced to depose what 
zemindari can fetch. Ordinarily 33 
years' purchase is a high price and thafr 
is the opinion of Ananda Babu himself,, 
a great landlord apparently. Mr. Sircar 
referred to the evidence of Annoda, the 
present manager, that a bazar had been 
established and the income derivable 
from it had not been taken into account 
or that the khas lands were ignored and 
so forth for his argument that the whole' 
income had not been taken into con¬ 
sideration. We cannot rely only upon. 
Annoda's evidence. The collection papers* 
and other papers were available and 
could have been produced. It is common 
ground that the sale was to be on so- 
many years’ purchase of the sthit and it 
is well understood what the sthit or 
annual profits connote. The sthit was^ 
given in the notice and Chandra Kumar's 
evidence is that he examined the talab* 
baki. If there was anything wrong in 
the notice it could have been shown to- 
be wrong. It was argued that Ananda 
Babu’s evidence shows that he did not 
understand that 10 per cent, would ha 
deducted for collection charges. HewM 
labouring under an error and be himself 
says he may have been mistaken. The 
net profit must be the profit after the 
collection charges. 

It was contended that Satis Kabiraj 
did not get the full value of the property 
as he did not inform the other intendh 
ing purchasers. There was Rai Mohan 
Poddar, but he was lukewarm and made 


no offers. He wanted to be informed 
aboat the offers made by others early in 
1920, but made no further offer. The 
Majidpur Babus were on the scene, but 
it is.obvious that they made no offer 
approaohing'the plaintiffs till after the 
bainapatra. Bohini Bbattaoharjya, the 
pleader examined for the defence, was 
pressed on the point and be deposed that 
he oould not say if they had made a 
batter offer before the bainapatra. 

The plaintiff Guru Charan says 
that the I^ajtdpur Babus offered 32 times. 
Well, he was told that and it was by 
telling him this that Kali Narain's wife 
got the plaintiffs to go up one more point. 
There will come a time when haggling 
must cea^e and the evidence does not 
show that the Majidpir Babus were 
willing to go any further. Their ffrst 
move after the bainapatra was to try to 
get share in the property. A good deal 
of mud has been thrown on Satis Kabr 
raj, the son*in*iaw. Bohini Bhatt^' 
oharjya took him to task for getting this 
contract through and hia reply was : 

Have I done anythiog wrong? Where are par- 
chaaets available for saoh a large property? 

Strenuous efforts were made to show 
that Satis Kabiraj had taken brokerage. 
The attempt failel. It seems unlikely 
that he gob much since the sale was not 
concluded. In the second place, it appears 
that a brokerage has the sanction of 
custom. Aoanda Babu says so and the 
Majidpur Babus were willing to give 
three years' net proht to the amlas. 

There is nothing to show that in this 
transaction Satis Kabiraj was doing any* 
thing detrimental to the interests of Kali 
Karain. In Rowland v. Chapman (9) the 
fact that the agent took a secret commis* 
sion from the vendor was held not to 
'give a right to rescission if the amount 
of commission is such that bis duty did 
not conflict with his interest. 

It is clear, therefore, that the price ob* 
tained was adequate. The transaction 
was made openly. The evidence estab¬ 
lishes sufficiently that Kali Narain was 
in a state of mind which showed that be 
knew what he was doing and that the 
act which he did was one which he in¬ 
tended to do and that he was capable of 
understanding the nature and the 
consequence of the act which he had 
done. _ 

(9f [1901J W. )S, 168., 7~ 
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This really disposes of the matter. It'i 
seems hardly necessary to refer to the 
evidence of the Oivil Surgeon, Oolonel 
Macgilvie, who examined Kali Narain on 
the 23rd and 26bh April 1922, and found 
his mind a bfank. Another retired Civil 
Surgeon, Kumar Bhabendra Narain, exa¬ 
mined Kali Narain on the 17th, 18th and 
19th April 1922, and he found that Kali 
Narain had still some mind left. This 
was nearly 18 months after the baina' 
patra. Mr. Sircar's contention was that, 
regard being had to the evidence of Colo¬ 
nel Macgilivie »of the state of Kali 
Narain’s mind in April 1922, regard being 
had to the observations of the Subordi¬ 
nate Judge who examined Kali Narain 
personally on 14th September 1921, and 
regard being had to the testimony of 
Colonel Neuman who examined Kali 
Narain on 24th and 26th January 1921, 
and seeing that senile dementia is a pro¬ 
gressive disease, it is a legitimate infer¬ 
ence that Kali Narain was of unsound 
mind at the time of the contract. Mr. 
Sircar referred also to certain passages 
in the evidence of Guru Gbaran and his 
man Cbandra referred to by the Subordi¬ 
nate Judge. They are plaintiff and his 
man, and they were probably apprehen¬ 
sive of making any admission to the 
effect that Kali Narain’s condition was 
worse when the Subordinate Judge saw 
him, in tbe same way as Krishna Kumar 
and his men would have us believe that 
by the end of 1325 B. E. Kali Narain had 
become an imbecile. It is idle to specu¬ 
late what Kali Narain's ment al state might 
have been if this evidence is followed 
back, when we have independent positive 
evidence of Kali Narain’s capacity forti¬ 
fied by the circumstances of the case. A 
word has to be said about Colonel New¬ 
man's evidence since be examined him 
within two months of the deed. This doc¬ 
tor treated Kali Narain’s wife when she 
had apoplexy. He could have seen Kali 
Narain only casually at the time, yet he 
ventures to give an opinion and bis later 
examination suffers from the defect that 
be bad been told that Kali Narain had 
sold property much below its market 
value, and he gave his evidence accord¬ 
ingly. We cannot place in such circum¬ 
stances any great reliance on his evidence. 

It is argued that tbe fact that Kali 
Narain resiled from tbe contract soon 
after is an indication at least that he is 
easily open to inflnence or persuasiop. 


' Bam Shndak v. Kali Narain (Boy, J.) 


I 


898 Calcutta Ram Sundae v. Kali Naeain (Roy, J.) 1927 


Men do change feheir minds. Law was 
made fco redress wrongs when a contract 
is violated. The fact that a man has 
changed his mind is not a ground for 
thinking that he was of unsound mind 
when he made the contract. 

The second ground is that the contract 
is vague for uncertainty. There does not 
seem to have been anything vague about 
the terms. The net income was taken 
from the notice and the talab baki, and 
the settlement records have been pro¬ 
duced which show the correctness of the 
figure within a few rupees. It was urged 
that there is nothing to show how many 
years’ net income was taken into calcu¬ 
lation. The plaintiff accepted, as I said 
before, the figure given by the vendor or 
bis people. There was a clause that if 
there was any variation shown by the 
actual production of collection papers in 
the sthit, the purchase-money would be 
calculated accordingly. It gave an 
option to the defence to show that the 
sthiti was more. They have not exer¬ 
cised that option. It is said that in the 
notice only Touzi No. 304 of the Dacca 
Oollectorate appears, but in the baina* 
patra two other properties, a sikimi taluk 
and another touzi of the Tipperah Gol* 
lectorate, viz. touzi No. 1706, are in¬ 
cluded. It is acknowledged, however, 
that joar panchkitta is a compact pro¬ 
perty and it is not shown that the pro¬ 
perties mentioned in the contract are 
outside joar panchkitta. Kali Narain 
seems to have bought back a snare of 
taluk within the mahal, and touzi No. 
1706 bears a revenue of Rs. 12 only. 
Since Kali Narain was selling all he had 
in joar panchkitta it is intelligible how 
these properties came to be mentioned in 
the bainapatra. Then again it was urged 
that it is not shown how the revenue 
was apportioned. People do sell parts of 
touzis and the vendor makes the estimate 
of the proportionate revenue on the basis 
of the proportion of collections. This 
was the method followed in the notice. 
The purchaser has accepted it. It is not 
shown that the apportionment was 
wrongly made. 

Mr. Sircar has discussed a number of 
oases. This case is pre-eminently one for 
decision on facts, and the oases referred 
to do not appear to us to be of any great 
assistance. The cases were qnoted for 
the purpose of showing that the Court 
•can exercise a greater discretion when it 


IS a suit for specific performance and not 
merely for rescission and for the purpose 
of establishing that the Courts have' in¬ 
terfered in cases of proved weak intel¬ 
lect. An allied theory was referred to in 
the observations of the Court in the case 
of Monohar Das v. Bhagabati Dasi (10), 
that in the case of a pardanashin lady 
the Court will give the same protection 
as the Court of Chancery does to the 
weak, ignorant and infirm ; and the En¬ 
glish cases mentioned therein were cited. 
Whether it is a case of rescission or spe¬ 
cific performance- it is clear, however, 
that the Court interferes only when 
some advantage is taken of the executant. 
I will refer to a few of the cases cited. 
The case of Blackford v. Christian (11) 
was referred to. The transaction was set 
aside because the deed was obtained by 
imposition from an imbecile old man. 
The cases in Baker v. Monk (12) and 
Clark V. Malpas (13) were quoted. The 
former was a case to set aside a deed 
from a lonely, aged woman in the lower 
rank of life without her having any con¬ 
sultation with anyone else, and the 
latter was a case where the purchase was 
made at an undervalue and made with 
great precipitation. The case of Willon 
V. (14), which was quoted was one 

of combined effect of imbecility aod 
ignorance and though there was no fraud 
it was a case of surprise, neither party 
understanding the effect of the trans¬ 
action. On the other band, the sanctity 
of contract is always respected. The 
discretion of the Court is not to be arbi¬ 
trary but judicial, and when the contract 
has been entered into by a competent 
party and is unobjectionable in its nature 
and circumstances, specific performance 
is a matter of course and, therefore, of 
right, as are damages : Fry, S. 46. The 
principle has found a place in S. 22 of 
our Specific Relief Act. 

Mr. Sircar quoted III. (d), sub-S. (l)i 
S. 22, and he formulated his proposition 
thus : if the agent of the vendor does not 
act as to get the best price, specific per¬ 
formance ought not to bo allowed. Mr. 
Sircar’s contention was that Satis Kabi' 
raj could have got a better price. The 

(10) 1 B.L.R. O.O.J. 28. 

(11) fl8293 1 Knapp. 73=38 R.R. 22. 

(12) [1864] 33 Beav. 419=146 R.R. 36l=W 
L.T. 86. 

(13) [1862] 31 Beav. 80=4 De. G. F. & J. 401 
=8 Jur. (N. S.) 734=10 W. R, 676. 

(14) [1810] 16 Ves. Jux^ 72. 
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illustration mentioned above is taken 
irom the case of Twining v. Morrice (6). 
There the solioitor of the vendors 
honestly and by inadvertenoe offered and 
bid at an auction which was taken as a 
bid for the vendors and considered as a 
puff. The sale was immediately chilled 
«nd speciffo performance was .refused be~ 
oause the Court was not convinced that 
A better price would not have been 
reached. Here we have the case of a 
private sale. Satis Kabiraj’s conduct has 
been the subject of attack because he did 
not inform other iatending vendors about 
the terms offered by the plaintiffs. We 
know that other people made better bids 
or said they would have if they had 
known, as in the case of Bai Mohan 
Poddar, only after the event. Haggling 
bad been going on and Kali Narain's 
wife and Satis seem to have got a very 
handsome price from the plaintiffs. 

The case of Clowes v. Higginson (15) 
was referred to in connexion with the 
contention that khas lands, etc., had not 
been taken into account. In the case 
quoted there was controversy whether 
certain timber was included in the con* 
tract or not and suits brought by the 
vendors to resile from the contract and 
by the purchaser for specific performance 
of the contract were both dismissed be* 
cause the parties were not agreed as to 
the actual terms. The contract in this 
case was on the sthit or net. income and 
■anyone connected with the xamindari 
knows that the sthit includes all avail* 
able income. The oral evidence produced 
oannou be accepted when the defendants 
could have easily produced their books. 

The contract contemplated a sale deed 
“ containing necessary stipulations” and 
the contract has been assailed as being 
indefinite. Learned counsel has quoted 
the case of Rtimmem v. Robins (3) which 
was cited by Jenkins, C. J„ in 3yam v. 
Onhhey (0. The decision in these oases 
proceeded upon the footing that there 
was no concluded contract. In Ramp- 
ehire v. Wickens (1,6) the power of the 
Oourt to enforce a contract to accept a 
lease 

to oontftin all usual ooveoanta and provi- 
sloas, 

was admitted and as observed in Sari' 
■chand Mancharam v. Qovind Laxman 


i!Si 
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Qokhale (5), the provision meant no more 
than that the kobala would be put into 
proper shape and, in legal phraseology, 
with any subsidiary terms that the law¬ 
yers might consider necessary for insertion 
in a formal document. 

This brings me to the end. The ques¬ 
tion for decision, as I have said, is sim¬ 
ple and the evidence and the circum¬ 
stances of the case can lead but to one 
conclusion, viz. that Kali Narain, when 
he made the contract, was capable of 
understanding it and forming a rational 
judgment as to its effect upon his inter¬ 
est. Kali Narain was, of course, old and 
infirm, but if there is any suspicion that 
there was any weakening of his intellect, 
there is the fact that he’made the con¬ 
tract with the advice of his well-wishers 
and in presence of a host of witnesses. 
The only person not consulted is Krishna 
Kumar, the contesting defendant, and he 
was the son from whom Kali Narain had 
to run away. The matter is of some im¬ 
portance. People must get old including 
owners of property. They continue to 
do business till they die. With increas¬ 
ing old age there must be loss of vigour 
and even mental energy and there may 
come a time when extreme old age has 
brought a vacuity of mind, but all trans¬ 
actions made by a man before his mind 
became a blank cannot be set aside. It 
must be shown clearly that when any 
particular transaction is made there is 
that infirmity of mind which disabled 
the man of old age from understanding 
what he is doing. The defence have 
failed to make out such a case and, as I 
have said, the plaintiffs have been able 
to show that, at the time when Kali 
Narain executed the bainapatra he was 
able to understand business matters and 
to know what he was doing. The plain¬ 
tiffs, who were strangers and negotiated 
in good faith and paid earnest money, 
are entitled to specific performance. It 
cannot be said that they could or did 
take any advantage in the bargain made 
openly and in consultation with the 
vendor’s numerous friends. For the above 
reasons, I agree with my learned brother 
in decreeing the appeal with costs in 
both the Courts. 


B.D. 


Appeal decreed. 
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Samsannessz Bihi and another — 
Plaintiffs—Appellants. 

V. 

Rahim Pramanih and others —Dafen- 

ants—Respondents. 

Appeal No. 832 of 1925, Decided on 
8 th August 1927, from the appellate 
decree of the Sub Judge. Nadia, Krish* 
nagar, D/- I6bh January 1925. 

(а) Landlord and Tenant—Whether one of 
the several tenants can be regarded as a repre¬ 
sentative of the rest is a question of fact. 

Whether one o[ the several tenants can re¬ 
garded as a representative of the-rest must depend 
upon the circuinstj>nces of each case. Such a 
question is largely, if not essentially, a question 
of (act. Mere registration of one tenant does 
not entitle him to become the representative of 
the non-registered tenants : 17 C. W. N. 833, 

Foil. fP 900 C 2, P 901 C 1] 

(б) Landlord and Tenant—At the time of sale 
of tenancy, interests of non-registered tenants 
uitist also be considered. 

A landlord miy look for his rent from only 
the registered tenant, but when he proceeds to 
sell the tenancy it must be considered whether 
the registered tenant represents the interests of 
non-registered tenants also. [P901 C 1] 

BadJta Benode Pal, Bhupendra Kumar 
Basu and Jitendra Mohan Banerfee— 
for Appellants. 

Nasim AH and Bamcsh Chandra Pal~^ 
for Respondents. 

Roy, J.—The facts giving rise to this 
appeal are those '• There was a tenure 
standing in the name of Chiniraddin 
under the Saha Babus. The family ac’ 
q iired the tenure in the lifetime 'of the 
father but Chiniraddin was the only re¬ 
corded tenant in the books of the land¬ 
lord. After the death of the father, 
which took place in 1314 B. E., the 
widow and the four sous succeeded to 
tho tenure and realized rents from the 
tenants in respect of the separate shares. 
The landlords sued Chiniraddin for ar¬ 
rears of rent due for the years 1912-15 
and, in execution of the decree they ob¬ 
tained, the tenure was purchased by the 
plaintiffs, who are the two widows of 
Basiraddin. a brother of Chiniraddin. 
The widows took delivery of possession 
through Court in 1917 but obviously all 
the heirs still remained in possession, 
for. the settlement operations began in 
1918 and in the finally published reoord- 
of-rights all the heirs are recorded to 
i>e in possession. The Saha Babus 
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brought a damage suit in 1918, and in 
that suit they made all the heirs par¬ 
ties. It appears that there was a stipu¬ 
lation in the lease that the tenure-holder 
would pay rent for the Saha Babus ta 
their superior'landlords but tho tenure- 
holders did not and this damage suit was 
brought in respect of the same years for 
which they had previously brought a 
rent suit. The plaintiff brought this 
suit and asked for enhancement of rent 
on certain grounds. The rate of rent 
was not disputed but the tenant raised 
the question that the plaintiffs had, by 
their purchase, acquired only the frac' 
tional interest of Chiniraddin and wer» 
not entitled under S. 188, Bengal Te¬ 
nancy Act, to sue for enhancement. It 
is in this way the question has arisen 
which required our decision, viz,, whether 
the plaintiffs have got Ifi-annas interest 
in the tenure or whether they have only 
acquired the annas interest of Chini- 
raddin. The trial Court held that as- 
Chiniraddin was the only recorded te¬ 
nant and as after the father Chand 
Miah’s death the different co-sharers did 
not register their names in the land¬ 
lords’ sberista, Chiniraddin represented 
all the oo'sharers to the landlords and 
the co'sharers are bound by the results 
of the rent suit and he gave the plaintiffs 
a decree. The learned Munsif quoted 
cases of Jeo Lai Singh v. Gunga Pershad 
(1), Nitayi Behari v. 'Govinda Saha (2> 
and Bajani Kant v. Uzir Bihi (3). 
There was an appeal by the tenant-de' 
fendant and the lower appellate Court 
came to tho conclusion that in the cir¬ 
cumstances of the case Chiniraddin did 
not represent the tenure at all and the 
plaintiffs as co-sharer tenure-holders irs 
not competent to sue for enhancement- 
of the rent. He gave the plaintiffs a dec¬ 
ree for their share of rent (as derived 
from Chiniraddin). The plaintiffs have 
come up here from this decision and 
the argumen*! of Dr. Pal, appearing for 
them is in effect that the lower appel¬ 
late Conrt has male.an error in deciding 
the point at issue. 

The question, however, whether one 
of several tenants can be regarded as a 
representative of the rest must depend 
upon the circumstances of each case; 
such a question is largely, if not essen* 


(1 [18841 

10 Oal. 996. 

(2) [1899' 

26 Oal. 677. 

(3) [1903] 

i 7 0..W. N..170. 
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Irially a qaestion o£ fact: Ghamathc^rini 
Dotsi V. Friguna Nath Sardar (4), Ib 
sddms bo me, therefore, thab we are 
bound by the finding of faob by the lower 
appeilate Court In this case. It might be 
posrible to disturb this decision if it could 
be shown thab ib is based on an errone¬ 
ous conception of the law or the evi* 
dence. 

But there is only one mistake of fact 
which does not make any real difference 
in the case. The learned Subordinate 
Judge was of opinion that the landlords 
brought the damage suit first, and then, 
the rent suit, and he was of opinion that 
the landlords were nob entitled subse¬ 
quently to sue Ghiniraddiu alone. As a 
matter of fact, the rent suit was brought 
first bub their conduct in subsequently 
joining all the heirs, gives rise to the 
inference that they knew all along who 
were the actual tenure-holders. It can¬ 
not be said that they did not know ; for 
the benure comes from the days of 
Ghand M!iah and the heirs are in pos¬ 
session, and any slight eaquiry would 
have revealed the facts. A landlcrd, 
it may be conceded, may look for his 
rent from only the registered tenant but 
when ha proceeds to sell the tenancy it 
has bo be considered what really passed 
by the sale. The learned vakil has re¬ 
ferred to the cases cited by the Munsif. 
In the particular oireumstaaces of these 
cases ib was held that there was repre* 
seotation. It was nob laid down any¬ 
where, as far as I know, thab the re* 
corded tenant represents all the co* 
sharers. It was said in Ashok Bhui- 
yan v. Karim Bep^ri (5) that there is 
no law rendering it obligatory on tenants 
to gat their names recorded in the land¬ 
lords’ sherista for the purpose of perfect¬ 
ing their titles. Ashok Bhuiyan’s case 
(5) was considered in the case of Jagat- 
tara Dassya v. Daulali Bewx (6) and it 
was pointed out therein that the distinc¬ 
tion between tenures and raiyati hold¬ 
ings under the Bengal Tenancy Act has 
been largely obliterated. With due res¬ 
pect, I venture bo go a little farther and 
point out that there is no law that on 
the death of a tenure-holder all the 
heirs are bound to register their names 
in the landiord’s office. The only penal- 

41 [1918] 17 0. W. N. 833=19 I. 0, 989, 

5) [1905] 9 0. W. H. 848. 

O) C19lO]87 0al75=89I,0.695=sl3 O.W.N. 
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ty for non-registration in the case of a 
permanent tenure-holder is provided in 
S, 16 which lays down the bar to his 
recovering rent from his tenant. In 
Jagattara's case (6) ib was said that the 
decision in Ashok Bhuiyan*s case (5) lays 
down no more than this : that a land¬ 
lord is not justified in treating the regis¬ 
tered tenant of a raiyati bolding as the 
sole tauanb merely because his co-sharers 
in the holding are nob registered ; and it 
was also decided that there is nothing in 
that case to prevent the whole body of 
tenants of a raiyati bolding electing to 
treat one of their number as tbeir re¬ 
presentative in their dealings with the 
landlord ; the fact that only one tenant 
is registered is merely an item in the 
evidence on the question whether he is or 
is not the representative qua the land¬ 
lord. The cise of Afraz Molla v. Kul* 
sumunnessa Bibi (7) held that the mere 
fact that a tenant’s name is not regis¬ 
tered “ cannot prejudice her rights.” 
The doctrine of representation is groun¬ 
ded really on the principle of estoppel as 
was pointed out in Raja Koer v. Ganga 
Stngh (8). It is uanecassary to quote 
any more cases. The rulings cited by 
the Munsif have been discussed in the 
cases I have mentioned. The mere fact 
that Ghiniraddin’s brothers were nob re¬ 
gistered in the landlord’s office is not 
enough to show that they held out Ohi- 
niraddin as their representative in their 
transactions with the landlord. Chinl- 
raddin was merely a benamidar for his 
father and on the father’s death, Gbini- 
raddin was a benamidar for the other co- 
sharers for tbeir shares. All the co- 
sharers were in possession and the land¬ 
lords, it may be taken from the circum- 
stancas of the case and from tbeir subse¬ 
quent conduct, were aware of the real 
state of things. There was, therefore, 
no representation. In my opinion, 
therefore, the decision of the lower 
appellate Gsurb should be upheld and 
the appeal dismissed with costs. 

Cuming, J. —I agree that the appeal 
should be dismissed. 

N.D. Appeal dismissed. 


(7) [1903] 4 0. L. J. 68=10 0, W. N. 176. 

(8) [1909] 13 O.W.N. 750=1 1,0. 197=10 
0. L. J. 201. 
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CJMtNO ANOMaKERJI, JJ. 

Mt. hatifa Khatun and another-^ 
Plaintiffs—Appellants. 

V. 

Tofer Ali and others — Defendants— 
Respondents. 

Appeal No. 40 of 1925, Decided on 2nd 
June 1927, from the appellate decree of 
the Isb Sub-Judge, Chittagong, D/* 25th 
September 1924. 

(а) Limitation Act, Art. 45—i^o contest or 
decision on investigation—Suit /or confirmation 
of possession — Art. 45 does not apply. 

The “award” contemplated by Art. 45 presup¬ 
poses a contest between the parties and a 
decision after proper investigaticn into the points 
at issue. Where there is nothing to indicate 
that there was any contest or a decision oeL,any 
investigation, but the only object of the suit 
is that the plaintiffs may be confirmed in 
their possession of the lands, if they succeed in 
it, and the seltlement by the revenue autho¬ 
rities, iu so far as it determined the amount of 
the revenue payable in respect of the disputed 
property, would in no way be affected, the only 
result being that the plaintiffs would iu that 
case, obtain the benefit of the settlement which 
a third person obtained from the Government, 
Art. 45 does not apply : 6 W. B. 311 ; 11 W, R. 
389 ; 3 C. W. N. 9U and A. I. B. 1922 Cal, 
345, Ref. (P 903 0 2P'904 0 1] 

(б) Bengal Alluvion and Diluvton Regulation 
(11 of 1825), S. 4—Portion not settled—Right to 
acoretion is not affected. 

The true view of the law of alluvion is that 
physically land is added to land ; in point of 
right, the right to the land is accretio to the 
right to the old. [P 904 C 1] 

The fact that no settlement of revenue is 
made of a portion cannot affect this accretio to 
the right, unless any question of limitation or 
adverse possession arises : A, /. R. 1924 Cal. 197, 
Ref. [P 904 C 1] 

Sarat Chandra Basak and Chandra 
Sehhar Sen —for Appellants. 

Surendra Nath Guna and Paresk 
Chandra Sen —for Respondents. 

Facts One Gbolam Ali held a ryoti 
holding in the Government khas mahal 
in the district of Chittagong. The hold¬ 
ing lay by the side of Jthe river Sanke. 
By the gradual recession of the river, 
lands were formed and accreted to the 
holding of Gholam Ali. In 1901-02 some 
of these accreted lands were settled with 
Gholam Ali. These lands appertained 
to cadastral survey plots 1658, 2006/4 
aud 1658/1 : vide Ex, G. The lands 
thus settled, though contiguous to 
Gholam All’s holding, did not extend 
right up to the river, bat a small tongue 
between the lands and the river was left 
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out. This small tongue-shaped land is- 
cadastral survey plot 2006/6. There 
were further accretions thereafter, and 
in 1904-05 there was another settlement 
with Gholam Ali of these additional lands 
which appertained to cadastral survey 
plots 2006/8 and 2006/12: vide Ex. G. 2. 
There were lands to the south of these 
two plots at the time lying between the- 
said plots and the river, but they were 
left unsettled. Cadastral survey plot- 
2006/6 was also left unsettled as before. 
Similarly in 1909-10 there was a fresh 
settlement of the further accreted lands 
comprising cadastral survey plots 
2006/16, 2006/17 and 2006/18: vide Ex. 
G-l, This settlement was made with 
one Ali Hossain and one Abdul Karim 
Ghoudhuri. The bandobasti kabuliyat 
executed in respect of this settlement 
was dated the 11th June 1911. 

Id the meantime, and before the settle* 
ment of 1909-10, Gholam All’s interest 
in the properties was sold in an auction 
held in execution of a decree on a mort¬ 
gage and was purchased by one Girish 
Mahajan on the 8th February 1909, who- 
thereafter sold the same to the plaintiffs 
on the 1st April 1909. The lands of the- 
settlement of 1901-02 are described in Soh. 
2 of the plaint in the present suit, those 
of 1904-05 in Sch. 3 and those of 1909*10 
in Scb. 1. The plaintiff’s possession in 
those lands being disturbed or jeopardized 
he in 1913 instituted a suit, being title 
suit 480/76 of 1913, against Gholam Ali, 
AH Hossain and Abdul Karim Ghoudhuri 
in respect of the lands of Schs. 1, 2 and 
3. Tbe suit was decreed in his favour in 
respect of the lands of Sebs. 2 and 3 and 
he was allowed to withdraw his claim as 
regards the lands of Scb. 1 as the Secre¬ 
tary of State for India in Council was 
considered a necessary party for the 
determination of the said claim. 

The present suit was thereafter insti* 
tuted in respect of the lands of Soh. 1 
In this suit Gholam Ali was the defendant 
1; his sons were defendants 2 and 3 ; 
tbe defendants 4 to 10 were tbe heirs of 
Ali Hossain ; the Secretary of State for 
India in Council was impleaded 
defendant 11, and Abdul Karim Chon- 
dhuri was defendant 12, The suit was^ 
for declaration of title and conffrmatioD 
of possession. 

Mukerji J.—(After stating the fact* 
his Lordship proceeded.) The substance of 
the plaintiffs' claim was that AH 
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Hossaln or Abdul Karim Ohoudhuri 
did not take the setblemeni: *of the lands 
ot Soh. 1 or possess oc pay rent for 
same, but that Gholam Ali took it in 
their names; that if this benami nature 
of the transaotioD was not proved, then 
the Government had no right to settle 
the said lands with Ali Hossain or Abdul 
Karim Ohoudhuri as the lands were 
aooretioa to the lands of -Sohs^ 2 and 3 of 
which Gholam Ali had already obtained 
settlement in 1901-02 and 1904-05 res¬ 
pectively; and that the plaintiff having 
acquired Gholam All's interest in the 
original holding a$ well as the Schs. 2 
and 3 lands, his title to the lands of 
Soh, 1 should also be declared and his 
possession therein conhrmed. 

The plaintiff and defendant 12, Abdul 
Karim Ohoudhuri, settled the dispute 
between them on compromise. The 
defence ot the heirs of Ali Hossain was, 
besides a denial of the plaintiff’s title 
under his purchase, that Gholam Ali did 
not take the settlement ot the disputed 
lands in the name ot Ali Hossaio, that 
Ali Hossain had taken settlement from 
Government on his own account and had 
been in possession for upwards of 20 
years. The position taken up by the 
Secretary of State was that the lands 
of Sob. 1 were accretion to those of 
Soh. 3 which again were accretions to 
the lands ot Sch. 2, but that, when the 
lands of Schs. 2 and 3 ware settled, the 
settlements were not made ot all the 
lands that had accreted, but because an 
intervening strip of land between the 
lands settled and the river was left un¬ 
settled, Gholam Ali was not entitled to 
have the settlement ot the land of 
Soh. 1, and consequently the plaintiffs 
had no title to the same. 

The Munsif decreed the suit. From 
this decision appeals were preferred by 
some of the heirs of Ali Hossain and by 
the Secretary of State for India in 
Council. The Subordinate Judge who 
lealt with the appeals, allowed the same, 
and reversing the Munsif's decision dis¬ 
missed the salt. The plaintiffs have 
thereupon appealed to this Court. 

The Subordinate Judge, has, in effect, 
upheld the contention of the Govern¬ 
ment, and held that because in the 
settlements of 1901-02 and 1904-05 all 
the lands np to the river had not been 
settled with Gholam Ali, but a strip of 
land by the s^e of the river was left 


unsettled, Gholam Ali was not entitled 
to claim the lands of Soh. 1 as accre¬ 
tions 2 and 3. He has also held tha& 
the suit is barred as being governed by 
Art. 45, Limitation Act. Both these 
grounds have been challenged before us 
as unsound. 

So far as the question of limitation is 
concerned, it appears from the written 
statement filed on behalf of the heirs of 
Ali Hossain that the limitation pleaded 
therein was 12 years from the date of 
the auction-sale, or three years from the 
date of the settlement with Ali Hossain 
or.two years from Ali Hossain's taking 
possession. The only case as to limita¬ 
tion that appears to have been sought to 
be made out in the trial Court was 
Art. 142 or Art. 144 of the Limitation 
Act, and the finding of that Court on 
this question was: 

the statement of the defendant 4 and those of his 
witnesses regarding the alleged possession of 
the disputed land for 20 or 25 years is abso¬ 
lutely unreliable ... It is sufficiently clear 
from the evidence that the plaiutifis are in 
possession of the land for five or six years. 
From all these facts and circumstances of the 
case I hold that the suit is not barred by 
limitation. 

These findings do not appear to have- 
been challenged before the 'appellate 
Court. At any rate they have not been 
reversed by that Court. The foundation 
of a case a? to limitation under Art. 45 
was laid in the written statement, but^ 
it is conceded that there are absolutely 
no materials on which such a case may be 
supported. It is well settled that the 
“ award" contemplate, by Art. 45 
Limitation Act, presupposes a contest 
between the parties and a decision after 
proper investigation into the points afr 
issue: see Nubo Kishen Roy v. Gobind 
Chwider Sein (1); Radha Pershad Singh 
V. Bam Jeewan Singh (2); and Kristo- 
Moni Gupta v. Secretary of State (3j. 
There is nothing to indicate in the pres-^ 
ent case that there was any contest or 
a decision on any investigation. More¬ 
over, as pointed out in the case of 
Midnapur Zamindari Co., Ltd, v. 
resh Narain Roy (4), there was no- 
necessity for the'plaintiff in a case like 
this to sue to set aside the award, if any,, 
by the revenue authorities. The object 
of the present suit being-that the plain- 

- -— —^— - - _j _ 

(1) 6 W. B. 317. 

(2) 11 W. B. 389. 

(3) (1899) 8 0. W. N. 99. 

(4) A. 1. B. 192-2 Oal. 345=49 Oal. 87. 
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tiffs may be confirmel in their posses’ 
sion of the lands, if they succeed in it 
the settlement made by the revenue 
authorities, in so far as it determines 
jthe amount of the revenue payable in 
respect of the disputed property, will in 
no way be affected, the only result be* 
ing that the plaintiffs will, in that case, 
obtain the' benefit of the settlement 
which Ali Hossain obtained from the 
Government, The decision of the Sub* 
ordinate Judge on the question of limita¬ 
tion cannot be upheld. 

On the question of Gholam Ali’s title 
to the lands of Sch. 1 also, the view 
taken by the learned Judge, in my opin¬ 
ion, is erroneous. The true view of 
the law of alluvion (3. 4 of Beguiation 
11, 1825) is that 

physically land is added ts land; in point of 
of right, the right to the new land is accretio 
to the right to the old; [per Rankin. J„ in 
Saudamini Dassyz v. Secretary of State (5).] 

The fact that no settlement of revenue 
(is made of a portion such as there was 
in the present case, cannot affect this 
accretio to the rights, unless any question 
of limitation or adverse possession arises. 
In the present case there was no refusal 
to take settlement on the part of Gholam 
Ali or of the plaintiff or his vendor or 
an abandonment of proprietary rights in 
lieu of malikhana such as arose in the 
case of Saudamini Dassya v. Secretary of 
State (5). Gholam Ali was, therefore, 
entitled to the lands of Sch. 1 as soon 
as they accreted and the plaintiff too 
was similarly entitled. 

In my judgment the Subordinate 
Judge’s decision cannot be supported. 
The appeal must, therefore, be allowed, 
the judgment of the Subordinate Judge 
set aside and that of the trial Court 
restored with coats of this Court as well 
as of the lower appellate Court. 

Cuming, J. —I agree. 

D.D. A weal allowed. 

(6) A. iTR. 1924 Oil. 197=50 Oal. 822, 
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Page and G a ah am, JJ. 

Fakir Ghand Mondal and another--- 
Judgment-debtors—Appellants. 

V. 

Daiba Charan Parui and another — 
Decree- bolder and Judgment-debtor— ‘ 
Hespondents. 

Appeal No. 378 of 1926, Decided on 
Slst May 1927. 


Limitation Act, Art. 182 (2)*“Decrw on appeal 
on an application to set aside ex parte decree is 
not appellate decree. 

An application for execution was presented 
more than three years after an ex*patte decree 
was passed, add it was sought to be proved to be 
within time on the ground that limitation ran 
from the date of the appellate decree -passed on 
an application of judgment*debtor who applied 
to set aside the ex>parte decree. 

Held : that an application to set aside an ex- 
parte decree does not keep the- decree open and 
is not to be regarded as an appeal from the ex- 
parte decree itself: 8 Cal. 248. held wrongly 
decided : 16 Bom. 123 ; 21 Cal. 387 ; 3 P. £r. J. 
119,-Foil. [P 906 0 2] 

Muhunda Behary Mullik —for Appel¬ 
lants. 

Manindra Mohan Bhattacharfee —for 
Bespondents. 

Page. J. —This is an appeal from an 
order of the learned District Judge of 
Jessore, affirming an order of the learned 
Munsif of Bongaon. The material facts 
are simple, and can be stated concisely. 
The respondent brought a suit against 
the two appellants and a third person, 
and obtained an ex-parte decree against 
all the three defendants. No appeal has 
been preferred against that decree which 
was passed on the 2nd March 1922. On 
the 27bh March 1922 the judgment- 
debtor other than the appellants applied 
under O. 9, B. 13 for an order setting 
aside the ex-parte decree. The applica¬ 
tion was dismissed on the 9th September 

1922, and this judgment-debtor preferred 
an appeal against the order refusing to set 
aside the ox-parte decree, but this appeal 
was dismissed on the 29th January 

1923. On the 27th March 1925 the 
respondent, as decree-holder, applied 
for execution of the decree against 
all the three defendants. That ap¬ 
plication for execution, having been pre¬ 
sented more than three years after the 
decree was passed, was barred by limita¬ 
tion. The decree-holder, however, .con¬ 
tended that he was freed from that bar 
in two ways : (1) because ou the 25th 
February 1925 a sum of Rs. 5 had beon 
paid by the judgment-debtors in part 
satisfaction of the decretal sum ; (2) that 
inasmuch as the application of the judg- 
meot-debtor who applied to set asid6 the 
ex-parte decree was not finally dismissed 
until the 29th January 1923, and the 
terminus a qno for limitation is the dato 
of that final decree, his application for 
execution was within time. 

As regards the first point - there was a 
finding of fact by the learned Munsif ad' 
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‘V'crse to the judgment'oreditor ; but oa 
appeal, inasmuch as the learned District 
Judge was disposed to decide the appeal 
in the judgment'oreditor’s favour upon 
the second ground, he did not consider 
<or decide the first ground upon which 
the judgment'creditor relied. We are 
not disposed to send back the proceedings 
in order that the learned District Judge 
jnay come to a finding upon the issue as 
to whether the Rs. 5 was paid as alleged 
because the evidence upon the record is 
eufficient and such that we feel that we 
Are in a position to come to a conclusion 
ourselves upon that issue. The learned 
Munsif decided this issue against the 
judgment-creditor because he thought, 
'having regard to the evidence that was 
Adduced, that it could not reasonably be 
held that the judgment-creditor had 
ostabiished that the payment in Question 
•had been made. The parties were at 
Arms’ length ; there had been criminal 
proceedings between them ; and if this 
alleged payment of Rs. 5 bad been made 
nearly three years after the decree was 
passed, in the circumstances, one would 
have especbed that the judgment'creditor 
would have made or obtained some re¬ 
cord of this payment signed by the 
debtors or one or more of them in or* 
der that he might be in a position to 
prove this payment for the purpose of 
eaving limitation. It was admitted at 
the hearing before the learned Munsif 
that the judgment debtor could read and 
write, and yet no record of the payment 
of this sum of Rs. 5. alleged tOjhave been 
made by the hostile defendants in favour 
of the judgment'creditor, is to be found. 
4)0 the other band the judgment'debtors 
—each of them—denied having made 
the payment and upon that evidence the 
learned Munsif came'to the conclusion 
that it was not proved that the payment 
had been .made. After considering the 
evidence in this matter there can be no 
doobt that the decision at which the 
learned Munsif arrived was correct. 

As regards the second ground: it is now 
well’settled law that where an appeal 
has been preferred from a decree the 
period of limitation oommenoes from the 
date of the decree on appeal : Abdul Alim 
V. Abdul Rafez (1), Qopal Ohunder v. 
Oosain Daz (2). But what is meant by 

(11 A. I. B. 1937 Oal. 89=58 Oal, 901. 

<al [ISM] 29 Oa!. ew=ta O. W. N. 556 
(F. B.). 


“decree on appeal ?” In my opinion, to 
that question there can be but one 
answer. It means “decree on appeal from 
the decree to obtain execution of which 
the application is made.” Now, can it 
reasonably be contended that the decree 
of the 29th January 1923 was passed on 
appeal from the decree to execute which 
the application was made ? Clearly not. 
The appeal which the respondent prays 
in aid in support of his application 
for execution was not from the decree 
passed in the suit, but from an order 
refusing to set aside that decree under 
0. 9, E. 13. In ray opinion, the matter 
is clear upon principle. But it is also 
concluded by authoi'ity : see Jivaji v. 
Bamchandra (3), Baikunta Nath Mittra 
v. Aughore Nath Bose (4), Bai Brijraj v. 
Nauratan hal (5). The learned vakil, on 
behalf of the respondents, relied upon 
the decision of this Court in Lutful Huq 
V. Sumbhudin Pattuck (6). In that case 
there was an application by the judgment* 
debtor to revive a suit which had been 
decreed ex parte against him. The lower 
appellate Court determined the case upon 
the footing that tine judgment-creditor 
had bean prevented from executing his 
decree by reason of a stay order that 
had been passed by that Court, but the 
learned Judges who determined the suit 
in the High Court observed : 

The application to revive the suit really kept 
the decree open, and that decree did not become 
Saal until the order of the appellate Oourt was 
passed oa the 19th December 1677. 

If it could reasonably be held that an 
application to set aside *an ex-parte de* 
cree “really kept the decree open,” that 
case would be an authority which would 
conclude the matter in favour of the res¬ 
pondent. But, in my opinion, an appli* 
cation to set aside a decree does not 
“keep the decree open,” and is not to be 
regarded as an appeal from the ex-parte 
decree itself. The case of Lutful Buq 
V. Sumbhudin Pattuck (6) has been dis¬ 
sented from by the Patna High Court in 
the case of Bai Brijraj v. Nauratan Lai 
(5), by the Bombay High Court in the 
case of Jivaji v. Bamchandra (3) and the 
ratio of the judgment in that case is in¬ 
consistent with the decision of this Oourt 
in the case of Baikunta Nath Mittra v. 
Aughore Nath Bose (4). In my opinion^ 

~(i) 1892] 16 Bom. 123, 

(4) [1894 21 Cal. 387. 

(5) [1918 3 Pat. L. J. 119=44 I. 0. 676. 

(6) [1882} 8 Cal. 246=10 O. L. B. 143. 
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the case of Lutful Haq v. Sumbhudin 
Pattuck (6), was wrongly decided, and 
cannot now be regarded as law. 

For these reasons, the orders of the 
learned District Judge and of theMunsif 
in this case are wrong, and the appeal 
must be allowed. The order of this 
Court is that the orders appealed from 
will be discharged and the judgment- 
creditor’s application for leave to execute 
the decree of the 2nd March 1922 will 
be dismissed. The appellants will have 
their costs in all the Courts, the hearing- 
fee in this Court being assessed at two 
gold mohurs. 

Graham, J. —I agree. 

N.d. Appeal allowed. 
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CaMENG and Cammiade, JJ. 

Dwarkanath Mandal and another — 
Plaintiff—Appellants. 

V. 

Sreegobinda Choudhuri —Defendant— 
Respondent, 

Appeal No. 296 of 1925, Decided on 
20th July 1927, from the appellate dec¬ 
ree of the Second Sub-Judge, Pabna, 
D/- 20th September 1924. 

Contract Act, Ss. 59 and 60— Coats—Reversal 
of decree In part does not entitle the defendant 
to recover costa unless the Court directs to that 
effect—Defendant appropriating amount as 
such costs—Amount is not lawful debt—‘Civil 
P. C., S. 35. 

Where only portion of a decree is set aside 
ns against the defendant, and the remainder 
of the decree is not appealed .against and re> 
mains good, then unless there is an express 
order by the appellate Court allowing the defen* 
dant to recover costs incurred by him in the first 
Court it must be held that these costs cannot 
be recovered, and as such did not constitute law¬ 
ful debt within the meaning of Ss. 59 and 60. 
and the defendant is not entitled appropriate 
any amounts paid by plaintifl towards them. 

[P 907 0 1] 

Atul Chandra Gupta and Jitendra 
Kumar Sen Gupta-rior Appellants. 

Krishna Kamal Moitra —for Respon¬ 
dent. 

Cammiade, J.— This appeal is by the 
plaintiffs in a suit for damages for 
money said to have been twice recovered 
from them by the defendant. The facts 
of the case are as follows : The plaintiffs 
held three different tenancies under the 
defendant. Three suits for rent werp 


instituted for arrears of these tenanciee 
and decrees were obtained in these suits. 
The total amount due under these dec¬ 
rees was Rs. 495 odd. The plaintiffs 
then sued the defendant and two other 
persons for recovery of possession of tw<> 
of these tenancies and for mesne profits 
and obtained a decree in the first Court, 
namely, in the Court of the Subordinate 
Judge and the defendant who is the res- 
pondent before ns appealed. The decree 
of the lower Court was varied by this 
Court only on the question of the liabi¬ 
lity of the present defendant to the 
mesne profits granted under the decree. 
The relevant portion of that decree is 
as follows : 

It is ordered and decreed that the decree of ^ 
the Court below, dated the 14th August 1917, iu 
80 far as it makes defend int 3 (the present- 
respondent) liable for the amount of mesne pro¬ 
fits allowed to the plaintiff be set aside and in 
lieu thereof it is ordered and decreed that tha 
suit of the plaintiff against defendant 3 in res¬ 
pect of such profits be dismissed. And it is- 
further ordered and desreed that the plaintifis- 
respondents do pay to the defendant-appellant 
the sum of Rs. 925-13'0, being the amount of 
costs incurred by him in this Court with inte¬ 
rest, etc. 

The decree of this Court was daied 
the 5fih March 1919. The plaintiffs 
made three payments between th» 
11th July aud the Ist November 
totalling Rs. 740, and again on the IStb 
March 1920, they paid Rs. 826, 
and they made a further payment of 
Rs. 95, on the 24th June 1920. Th^ 
defendant appropriated the sum of 
Rs. 777-7-0, to himself as due to him on 
account of costs in the first Court in the* 
suit for possession which had been insti¬ 
tuted against him by the plaintiffs. The 
plaintiffs dispute the defendant’s right 
to recover this money. The defendaDt* 
then executed his decrees for arrears of 
rent and recovered a sum of R). 593, odd. 
The plaintiffs, therefore, sned for reoo' 
very of this amount together with dam¬ 
ages making a claim for Rs. 820. The 
Court of first instance decreed the suil^ 
in part for Rs. 593, odd together with 
interest at the rate of 1 per cent, poi' 
month to run from the dates of th& 
realization of the sums which make up^ 
the total of Rs. 693 odd. The lower 
appellate Court reversed the decree of 
the first Court holding that the sum of 
Rs. 777-7-0, was due to the defendant ae 
the result of the decree of this Courts 
dated the 5th March 1919, 


ISatf Nripendra Bhusan V. Baja Pramatha Bhusan Calcutta 907 


The main question for deoiaion in this 
appeal is whether or not under the dec 
ree above referred to the amount oi 
Bs, 777-7-0 was due to the defendant. 
The ground on which the learned Sub¬ 
ordinate Judge has proceeded, which is 
also the ground on which his decision is 
supported, is that the decree of the first 
Court was rereraed as against the defen¬ 
dant and that by implication the costs 
incurred by the defendant in the suit 
were recoverable by him. This conten¬ 
tion is not maintainable. The suit was 
nob merely for recovery of mesne profits. 
It was also for recovery of possession on 
declaration of title. If the entire decree 
bad been reversed in that case it would 
follow by implication that the defendant 
in the suit would be entitled to recover 
the costa incurred by him in defending 
the suit. Id the present case only that 
portion of the decree which related to 
mesne profits was set aside as against 
the defendant. The remainder of the 
decree was not appealed against and re- 
'mained good. In such circumstances 
unless there is an express order by the 
appellate Court allowing the defendant 
to recover costs incurred by him in the 
first Court ^ must be held that these 
costs could not be recovered. Therefore, 
the amount of of Rs. 777-7-0, which the 
defendant appropriated to himself as 
money due to him was not a lawful debt 
within the meaning of Ss. 59 and 60 
Contract Act, and it is not open to the 
defendant to appropriate this sum to 
himself as money legally due to him. 

Accordingly the judgment and decree 
of the lower appellate Court are rev'ersod 
and those of the Court of first instance 
restored with costs throughout. 

Cuming, J. —I agree. 

N.D. Appeal allowed. 
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Cuming and Oammiadb, JJ. 

i^ripendra Bhusan Bop and others — 
Defendants—Petitioners. 

• V. 

Baia Pramatha Bhusan Deb Bay — 
Flaiotiff—Opposite Party. 

Oiv. Rev. No. 857 of 1927, Decided on 
26th July 1927, from an order o^ the 
Snb^Judge, Jeesore, D/- 28th June 1927, 
in Rent Suit No. 2 of 1927. . . 


Civil P. C., O. 26, R. 15—Tfte rule does not 
prevent the Court from making :any terms that 
it chooses as a condition precedent to the grant¬ 
ing of the prayer for local investigation. 

Rale 15 only provides that the Court may, if 
it thinks fib, -order that the party requiring 
investigation should deposit the necessary ex¬ 
penses for the investigation. But it does not 
prevent the Court from making any terms that 
it chooses as a condition precedent to the 
granting of the prayer for local investigation. 

^ [P 908 C 1} 

Jogesh Chandra Boy and Nakuleswar 
Mukerji —for Petitioners. 

Braja Lai Chakraburti and Prafulla 
Kama] Das —for Opposite Party. 

Judgment.—The facts of the case in 
which this Rule has been granted are 
briefly these : The plaintiff-opposite party 
on the 12th January 1927 filed a suit 
for rent against the present petitioners. 
The amount claimed in this suit was 
Bs. 12,394 odd, being the balance of the 
rent due for one year and eight months 
only. The area of the demised land 
which comprises some 24 mouzas is about 
5,000 bigbas. The defendants-pebitioners 
appeared on the 17th February, After 
various adjournments they finally filed 
their written statement on the SOth 
April. Then on the 28th June the 
defendants filed an application for a local 
investigation. It was apparently a part 
of their defence that they bad been dis¬ 
possessed by the plaintiff from a portion 
of the demised land and hence they 
were entitled to total suspension of rent. 
It will also appear that the area of the 
land from which the alleged disposses¬ 
sion took place is some 100 bigbas. The 
learned Subordinate Judge apparently 
was not satisfied that the application for 
local investigation was bona fide and be- 
recorded the following order : 

It is doubtful whether'the comparison of tbs 
thak will benefit the defendant. Local enquiry 
for that will take tim^. If the defendant wants 
to do that, be must deposit tbe amount of the 
olaim and plaintiff will be able to withdraw 
ftbs of tbe amount before decree. If this is 
done within .tea days local inquiry m^y be 
ordered. 

Mr. Roy for tbe petitioners contends 
that tbe Judge bad no power to order 
that the defendants must deposit <the 
amount claimed and the plaintiff would 
be able to withdraw fths of the amount 
80 deposited. He contends that 0. 26. 
R, 15 only allows tbe Court to order 
that tbe party desiring local investiga¬ 
tion should deposit the amount of tbe 
costs of tbe local investigation. O. 26, 
R. 15, however, is not exhaustive. It 
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only provides that the Court CQay, if it 
thinks fit, order that the party ^requiriDg 
jinvestigation should deposit the neces' 
sary expenses for the investigation. But 
jit does nob prevent the Court, if it thinks 
|flt, from making any berms that it choo- 
jses as a condition precedent to the 
^granting of the prayer for local investi' 
gation. That it is so open to the Court, 
is clear from 0. 26, R. 9. If it is open 
to the Court to refuse a local investi¬ 
gation, then clearly it would be open 
to the Court to determine that the local 
investigation should only be granted on 
certain conditions. Clearly it is open 
to the petitioners, if dissatisfied with the 
conditions, not to proceed any further 
with the local investigation. They are 
now in no way in worse position than 
if the Court had at once refused to grant 
the investigation at all. In fact they are 
in a better position, because if they now 
comply with the conditions they can have 
now the local investigation desirel. 
They are not obliged to comply with the 
conditions if they do not want to. 

Looking at the facts of the case, it 
seems to us that the conditions imposed 
are really not unreasonable. The suit 
was filed so long ago as the 12th January 
1927. The petitioners appeared on the 
17ch February. They then delayed more 
than what is ordinarily normal period 
before they filed their written statement. 
Even when they filed written statement 
they di^ not apply at once for a local 
investigation but apparently waited un¬ 
til the land had gone under water and 
the relaying of tbak map would be im¬ 
possible. The result*, of course, would 
be that the trial of the suit would be 
delayed for some time. Further it would 
seem that the amount of land alleged 
to be dispossessed, is roughly some 
100 bighas. The'proportionate rent of 
which would be Rs. 150 out of the total 
amount claimed, namely, Rs. 12,394. In 
the circumstances of thij case we are of 
opinion that it was open to the learned 
Judge to impose the conditions that he 
did before granting local investigation 
and the conditions imposed in the cir¬ 
cumstances of the case are not un¬ 
reasonable, It is not easy to sea how 
the matter came within the purview of 
S. 115, Civil P. 0. 

V 

The Rule is, therefore, discharged with 
costs. Hearing-fee seven gold moburs. 


Let the record be sent down without 
delay. 

N.D. Rule discharged. 
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Page, J. 

Dehendra Lai Khan —Plaintiff. 

V. 

F.M. A, Cohen —Defendant. 

•"^"Orig, Civ. Suit No. 1673 of 1925, De¬ 
cided on 25th February 1927. 

s{« (tt) Transfer of Property Act, 8. 114— 
Forfeiture on non-payment o/ rent—Court 
should exercise discretion In tenant's favour, 
where interest of third party has not intervened 
and where tenant's conduct justifies his con¬ 
tinuance. 

Under S. 114 the Court is invested with a 
discretionary power to grant relief which it 
may or may not exercise in favour of the ten¬ 
ant. la exercising this discretion a Court in 
India, is not bound by the practice of a Court 
of Chancery in England. But the Courts in 
India in exercising the discretion intrusted to 
them under S. 114, in the absence of any special 
oirenmstanoes, should adopt the rule that pre¬ 
vailed in the old Courts of Chancery, and sub¬ 
ject to any equities that may have arisen bet¬ 
ween the date of the forfeiture and the applica¬ 
tion for relief, e. g,, where the landlord during 
that period has re* let the premises^o other per¬ 
sons, or otherwise has dealt with them, or 
where the conduct of the tenant qua tenant has 
been such that it would be unreasonable that 
the landlord should be compelled to keep him 
as a tenant, the Court, provided the tenant 
complies witbtbe conditions laid down in S. 114, 
ought to exercise its discretion ia th) tauant’s 
favour, and grant him relief. [P 910 0 1] 

(6) Transfer of Property Act, 8 . 103— Coven¬ 
ant to repair in general terms— U applies to 
new buildings erected on the premises. 

The general rule of law with respect to the 
construction of covenants to repair ia that 
where the covenant to repair is in general terms 
to keep the premises in repair, the covenant will 
attach to new buildings that subsequently are 
erected upon the demised premises during the 
currency of the term. On the other hand, where 
the covenant to repair refers to certain specific 
property that is demised, such as “the said 
buildings" or “the said houses," then unless the 
additional buildings in fact became part of tbs 
specific buildings which the tenant covenanted 
to repair, the covenant will not extend to such 
new aud separate erections. Doe d, Worcester 
Trustees v. Rowlands (1840) 9 C. & P. 734 : 
Cornish V. CUife (1864) 3 H. & 0. 446; and Smith 
V, Mills (1899) 16 T. L. R. 59, Bef. [P 910 0 2] 

Whether or not a covenant to repair extends to 
any particular property depends upon the ierms 
of the covenant and the facts proved in the case 
under consideration. [P 911 0 1] 

A. N. Chaudhuri and Sudhis Bay-^ 
for Plaintiff, 

A. K. Ray and B. 0. Ghose —for Do* 
fondant. 
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Page. J.—This is a suifc brought to 
raoover paase^sion of a block of buildinga 
lying at the corner of Wellington Street 
and Dhurrumtolla Street in Calcutta. 
I shall refer to the buildings generally 
as No. 149-1. Dhurrumtolla Street, the 
parcels being set out in the lease in suit. 

On the 3rd August 1906 the prede¬ 
cessor of the plaintiff let the said pre¬ 
mises to one Sassoon Bzra Cohen 
(through whom the defendant claims 
title) for a term of 50 years. The rent 
reserved was Rs. 416-10-8, payable on 
the 25th day of each month succeeding 
the month for which it became due. 
The lessee corenantei intar alia that he 

will at all timss daring the said term keep the 
said premises in good and substantial repair 
and tbs same in good and substantial repair 
deliver up to the lessor his heirs or assigns at 
the expiration or sooaer determination of the 
said term. 

The lessee farther covenanted that 
he would repair the said premises with¬ 
in t77o months after a notice in writing 
of the necessa’-y repairs was served upon 
him by the landlord. No such notice 
was given, but it was conceded by the 
defendant that the covenant to carry 
out specidc repairs after notice was an 
indepandect covenant, and did not 
restrict or effect the defendant's liability 
under the general covenant to repair. 
It was further provided that 

If the BMd monthly rent, Rs 416-10*8 or 
any part thereof eball bs ia arreir for the 
spjioe of three months next aftsr any of the days 
whenever the same ought to be paid as aforesaid, 
whether the same shall or shall not have been 
legally demanded, or if there shall be auy 
breaob or non-observanoe by the said lessee, bis 
executors, administrators, or assigns, of any of 
the ooveuants bereinbjfore on his or their part 
contained, or the lessee beoomiog insolvent, then 
and in any of the said calces, it shall be lawful 
for the said lessor, his heirs or assigus, at any 
time thereafter, into or upon the said dem'ssd 
premises-or any part thereof, in the nams of the 
whole to re-enter and the sam: to have, reposses 
and enjo; as in his or their former estate, and to 
hold the same free and discharged from the 
covenants and agreements herein contained and 
to hold the said lessee liable for all loss and 
damages that may bo sustained by the said 
lessor for such breach of covenant on the part 
of the said lessee. 

The plaintiff ba3ed his causa of ac¬ 
tion in ejaotmant upon a breach of : (i) 
the covenant to pay rent; (ii) the general 
covenant to repair. 

It was oono^ed by the defendant that 
before action was brought be had com¬ 
mitted a preach of the covenant to pay 
rent, and that, althongh on the 16th 
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June 1925 the Official Receiver of the 
High Oourt ( who was then in possession 
of the premises pursuant to a decree 
which had been obtained in a mortgage 
suit against the defendant ) sent to the 
solicitor of the plaintiff a cheque for 
Rs. 2,500 in payment of arrears of rent 
from August 1921 to January 1926, the 
full rent that was in arrear prior to the 
filing oE the suifc on the 17th June 192& 
was nofe tendered until the 23rd June 
1925. The plaintiff refused to accept 
the rent tendered on the I6kh June 
1925, and also that tendered on the 23rd 
June 1925, upon the ground tba*] he bad 
given Dobiod to the defendant on the 
I5jh June 1925 that the tenancy stood 
determined, and that he required po.sses- 
sion of the premises to be delivered to him. 

In these circumstances, the defendant 
admitted that a forfeiture of the lease 
for non-payment of rent had occurred. 
He seeks relief from the forfeiture, how' 
ever, under S. 114, Transfer of Property 
Act, 1882. and he has deposited in Oourt 
the amount of the rent due up to the 
date of the written statement which was 
filed on the 4th August 1925, and has 
offered to pay interest upon the rent in 
arrear and the full costs of this suifc. The 
defendant has not paid or tendered for¬ 
mally to the lessor “ at the hearing oE 
the suit " the sum fixed under S. 114, 
but 1 will assume for the purpose of my 
judgment that he has brought himself 
within 3. 114, and that the Court is at 
liberty to grant the defendant relief ac¬ 
cording to the terms of that section. 

Now, it is bo be observed that under 
S. 114 the Oourt is invested with a dis¬ 
cretionary power to grant relief which 
it may or may not exercise in favour of 
the tenant. Learned counsel for fche^ 
defendant has urged that if the sum re¬ 
quired under the section has been paid 
or tendered to the lessor at the 
bearing of the suit the Oourt has 
no discretion in the matter, and must 
grant relief to the tenant. The old rule 
in equity is stated concisely by Lord 
Eiher, Master of the Rolls, and Rigby, 
L. J., in NewboU Bingham (1). Lord 
Esher in that case observed that : 

If, at the time relief is asked for, the position 
has been altered, so that relief could not be 
given without oansing injury to third parties, I 
think that the case that was cited to us 
hope V. Haworth (2)] applies. But if at the time 

(1> [1895372 L. T. 852,=14 R. 526. 

(8) [18361 8 T. L. B. 


Debesdua Lal V. Cohen (Page, J.) 
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of the application, the position is not altere<3, so 
that no injustice will be done, I think, if the oon* 
ditioQs mantioaed ia the section are oompUed 
with, that, according to the settled practice in 
equity, there is no longer a discretion in the 
Judge, but that he ought to make the order. It 
does not matter whether it is called discretionary 
or not if the discretion ought always to be exer* 
oisel iu one way. If the couditiocs are oomplieil 
with, and no interests of third parties have inter* 
vened there is no longer any real discretion in 
the matter. 

And Lord Justiod Bigby added that : 

It was the settled practice of a Court of 
Equity to grant relief against forfeiture for non¬ 
payment of rent on payment of all rent in arrear 
and costs. Of course, the Court was not 
absolutely boaud by its practice where it would 
not do justice and if some new interest had bean 
created before the application, the Court would 
refuse to interfere. That was not done to pat 
the landlord in a better position, but .because 
rights of third parties had intervened. 

Now, in exorcising the discretion with 
|whioh it is invested under S. 114 a Ooiirt 
In India is not bound by the practice of 
a Ooarb of Ohancary in England, and I 
am not disposed to limit tbe discretion 
that it possesses. “ Those who seek 
equity must do equity,” and I do not 
think merely basaase a tonant complies 
iwith the conditions laid down in M. 114 
that ha becomes entitled as of right to 
relief. Bat, in my opinion, the Ooirts 
in India in'exercising the discretion in¬ 
trusted to them under S. 114, in the ab¬ 
sence of any special circumstances should 
adopt the rule that prevailed in the old 
Oourts of Chancery, and, subject to any 
equities that may have arisen between 
the date of the forfeiture and the appli- 
cation for relief, e.g., where the landlord 
during that period has re-let the premises 
bo other persons, or otherwise has ‘dealt 
with them, or where the conduct of the 
tenant qua tenant has been ‘such that it 
would be unreasonable that the landlord 
should be ccmpeiled to keep him as a 
tenant, the Court, provided the tenant 
complies with the coadibions laid down 
in S. 114, ought to exercise its 'discretion 
in the tenant s favour, and grant him 
relief. 

I now proceed to consider the position 
of the tenant under the general covenant 
to repair into which he has entered. At 
tbe tince when the premises in suit were 
demised to Sassoon Cohen the premises 
-consisted of 

All that upper room brickbuilt house aud 
messuage, together with the piece or parcel of 
land thereunto belonging containing by estima¬ 
tion rent free one bigha be the same a little, 


more or less, and situate betweeq the boundaries 
thereafter set out in the lease. 

After Sassoon Cohen - had obtained 
possession under the lease he proceeded 
to erect the buildings in respect of which 
it is now contended that a breach of the 
covenant to repair has been committed 
upon the parcel of land adjoining the 
two-storeyed brick house. The uew build¬ 
ings that ware erected facing Durumtolla 
Street were one-storeyed structures con¬ 
tiguous and joined to the original house, 
and I am satished from the evidence of 
Sassoon Cohen that the effect of the addi¬ 
tional work of construction that he car¬ 
ried out on the premises was merely to 
increase the area of the two-storeyed 
building that was upon the premises at 
the time when the lease was granted. 
With reference to the additional atruo* 
tures that he erected Mr. Cohen was 
asked certain questions in the course of 
his examination : 

Hjw long did it take you to construct this 
building ?—3, 7 of 8 mouths. 

Ths new room? which you allege you built 
they ware all made part of the premises of the 
two-storeyed building ?—Joined to it. 

And madi part of the same premises ?—Yes. 

Sassoon Cohen further stated :— 

Did you have to bond these rnew buildings on 
to the old buildings ?—Yes. 

You made them part of the old building?—I 
joined them together. 

After you completsd the building, .the build- 
lags became one whole building ?—Yes, the front 
portion. 

Now, the general rule of law with res¬ 
pect to the construction of covenants to 
repair is that where the covenant to 
repair is in general terms to keep tbe 
premises in repair, the covenant will 
attach to new buildings that subse¬ 
quently are erected upon the demised 
premises during the currency of the term. 
On the other hand, where the covenant to 
repair refers to certain specific property 
that is demised, such as “ the said build¬ 
ings” or ” the said houses,” unless the 
additional buildings in fact became part 
of the specific buildings which the tenant 
covenanted to repair, the covenant will 
not extend to such new and separate 
erections; Doe d. Worcester Trustees v. 
Rowlandsi^), Cornish v. Cleife (4), Smith 
V. Mills (5). 

Upon the evidence in this case I am 
clearly of opinion that the new building 

(3) [1840] 9 0. & P. 734. 

(4) [1864] 3 H. & 0. 446=11 Jar. (N. S.) 181^ 
34 L. J. Ex. 19=13 W.R. 339=11 L.T. 60l5r 

(6) [1899] 16 T. L. R. 69. 
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lall witbia the ambit of the covenant to 
cepalT, both beoausa of the general terms 
in which •the covenant is coucbedt and 
also - because, even if the covenant to 
repair was restricted to the upper room 
briokbnilt house, the now structures ware 
an addition to and became part of the 
building that was specifically demised, 
and to which the covenant to repair at* 
tached. Whether or not a covenant to 
repair extends to any particular property 
depends upon the terms of the covenant 
and the facts proved in the case under 
consideration. Notwithstanding the ge* 
nsral terms of the covenant to repair 
learned counsel for the defendant has 
contended, however, that upon a true 
construction of the lease the additional 
erections ware not within the covenant 
to repair; and in support of his argument 
he relied upon the provisions of the lease 
that gave permission to ‘the ‘tenant to 
make such additions and alterations to 
the demised premises. 

In my opinion, the provisions in the 
lease to which he refers were not intro* 
<duced for the purpose for which he cited 
them. If a tenant makes additions or 
improvements upon the premises it is 
provided under S. 108, Transfer of Pro¬ 
perty Act, that he is entitled to remove 
them during tbe currency of the term. 
In my opinion, the special provisions in¬ 
troduced into this lease with respect to 
the additions and alterations which the 
tenant was at liberty to make to the 
premises were inserted for two purposes : 
<i) in order to avoid the provisions of 
8. 108, Transfer of Property Act, and 
(ii) in order that it should not be open 
to the defendant, in tbe event of some 
part of any additional premises that be 
might erect being destroyed in the man¬ 
ner set out in the lease, to escape a pro¬ 
portionate payment of rent so long as the 
Additional structures were not rebuilt or 
•repaired. In my opinion, therefore, tbe 
general covenant to repair extended to the 
whole of the block 'including the addi- 
■tions thereto carried out by Sassoon Co- 
lien. 

The issue, therefore, that remains to 
Asb considered is one of fact: Did the de¬ 
fendants at all times during the term 
keep the premises in good and substahtial 
repair? Now,>the test as to whether any 
particular renovation amounts .to repair 
•or not, in my opinion, is 

whether the act to be done is one which in 


Bubstanoe is the renewal or replacement of de¬ 
fective partfl, or the renewal or replacement of 
substantially thel whole ; per rBuokley L. J, in 
Iiurcott V, Wdkeley ( 6 ). See also AnstruihBr- 
Qough-Galthorpe v. McOscar (7), 

(The judgment then discussed the evi¬ 
dence and, holding that tbe plaintiflf was 
entitled to a declaration that the lease 
had been determined and to a decree for 
possession, decreed tbe suit.) 

D.P. _ Suit decreed. 

{ 6 J [19113 1 K. B. 905=80 L, J. K. B. 7X3=104 
L. T. 290=55 S. J. 290. 

(7) [1924] 1 K. B. 716. 
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OUMING AND GaMMIADB, JJ. 

Sali Bewa —Plaintiff—Appellant. 



Ajijuddin Shaikh and others —Defen¬ 
dants—Respondents. 


Appeal No. 150 of 1925, Decided on 
27th July 1927, from the appellate de¬ 
cree of the Addl. Sab-Judge, Khulna. 
D/- 16th May 1924, 


Bengal Tenancy Act, S. 20—Additional consi¬ 
deration passing from landlord—Original rent 
can be enhanced. 


The plaiDtifi had an old tenancy in his pos- 
session and there was another tenancy with 
regard to whioh there was'a dispute between 
the plamtiQ and the defendants The plainfcifi 
executed a kabuliyat whioh was made un of 
two parts—one relating to tbe tenancy otiei- 
Daily held and the other regarding which there 
was a dispute. According to the kabuliyat the 
rental of the portion of the new tenancy was 
increased. The suit was brought on the ground 
that the enhanoetnent of rent of even a portion 
of the new tenancy was the violation of the 
provision of 8 . 29. 


Held : that it is sufficient that it'should ap¬ 
pear that some further consideration has pro¬ 
ceeded from the landlord to justify an addition 
to tha original rent. A new contract was 
entered into between the parties for the original 
consideration and for .additional consideration 
and the parties were free to enter into it on ' 
any terms they pleased. There is no violation 
of the provision of 8 . 29. [P 913 ^ q 3 ] 

Sarat Ohandra Basak aud Mukunda 
Behary Mullick—for Appellanfc. 

Jadunath Kanjilal and Subodh Chan- 
dra Dutt—tor Bespondenbs. 

Biraj Mohan Majumdar —for Deputy 
Registrar. 

Cammiade, J.—This is an appeal 
■by the plaintiff in a suit in whioh she 
prayed for a declaration that a kabuliyat 
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execufeed by her in Baisakh 1316 was 
void as having been obtained by nndue 
ioduence and coercion and also had been 
in contravention of the provision of 
S. 29, Bengal Tenancy Act. The plain¬ 
tiff also prayed that a decree for arrears 
of rent obt^ained against her on the basis 
of the kabuliyat in Bent Suit No. 959 of 
1919 be declared fraudulent and void 
and be set aside. The first Court gave 
the plaintiff a decree granting the re¬ 
liefs prayed for. The learned Court of 
appeal below reversed this decree. The 
learned Court of appeal below found on 
the admission of the plaintiff that her 
story of coercion in connexion with the 
execution of the kabuliyat was untrue 
and that the matter has not been pressed 
in appeal. The only matter which has 
really been pressed is the question 
whether or not the kabuliyat offends 
against the provision of S. 29, Bengal 
Tenancy Act. As regards the liability 
of the decree for rent to be set aside it 
is admitted by the learned advocate 
appearing for the appellant that he can¬ 
not support that contention, as it is 
based on nothing more than the conten¬ 
tion that the kabuliyat is void and that 
is a question of the merits of the suit 
for rent. The facts in regard to this 
kabuliyat are a? follows : 

There was admittedly a tenancy 
standing in the name of one Gour 
Biswas, father-in-law of the plaintiff. 
There is nothing to show how the plain¬ 
tiff came to possess it bub still it is an 
indisputed fact that she did come to 
possess it. There was another tenancy 
with regard to which there was a dis¬ 
pute between the parties. The plain¬ 
tiff alleged that this other tenancy 
had also belonged to Gour Biswas 
and had come to her by succes¬ 
sion. The landlord who is the defen¬ 
dant in the suit asserted that that 
tenancy had belonged to one Raso Bewa 
' and that he had had that tenancy sold 
in execution of a decree for rent and had 
purchased it himself. The plaintiff has 
admitted in her deposition that there 
was a dispute between her and the defen¬ 
dant regarding the rights to this second 
tenancy and she had admitted that in 
settlement of dispute between her and 
the defendant she executed the kabuliyat 


id2T 

of Baisakh 1316. The grounds bn whiob 
it is asserted that the kabuliyat offends 
against the provision of S. 29. Bengal 
Tenancy Act, is that the rental of th» 
tenancy created by this kabuliyat is 
made up of two parts: one relating to 
the tenancy originally held by Gour 
Biswas and the other relating to th» 
tenancy regarding which there was o 
dispute. The plaintiff alleges that ths 
area of the first tenancy was originally 
18 bighas and the rental Bs. 12-12-0 andt 
odd. According to the kabuliyat tbo 
rental of this portion of the new tenancy 
was increased to Bs. 51 the area ad' 
miutedly being 21 bighas at the presentr 
time. It has been contended that if tho 
plaintiff's assertion is correct then tho 
enhancement of rent of even a portion 
of the new tenancy is a violation of tho 
provision of S. 29, Bengal Tenancy Act^ 
It is urged that the learned Court of 
appeal below should have entered intc^ 
the question of the original area and 
rental of the first tenancy. These con* 
tentioDS are without foundation. The 
kabuliyat created a new tenancy formed 
partly of the land comprised in the ten¬ 
ancy which bad been held by the plain¬ 
tiff and partly of the land which could 
not be found definitely to have been the 
land held by her as tenant. Unless ifr 
could be found definitely that both the 
tenancies, which together formed the 
new tecancy, had been held and enjoyed 
by the person who executed the kabuli* 
yat it could not be said that the enhan¬ 
cement of the rent originally paid for 
any portion of the land comprised in the 
tenancy created by the kabuliyat con¬ 
stituted a violation of the provision of 
S. 29, Bengal Tenancy Act. It is suffi* 
cient that it should appear that some 
further consideration has proceeded from 
the landlord to justify an addition to 
the original rent. A new contract was 
entered into between the parties for the 
original consideration and for additional 
consideration and the parties were free 
to enter into it on any terms they 
pleased. There is no violation of the 
provision of S. 29, Bengal Tenancy Act. 

The appeal, therefore, fails and is dis^ 
niissed with costs. 

Cuming, J. —I agree. 

n.d. Appeal dismissed^ 


Sali Bewa v. Ajijuddin (Cammiade, J.) 
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Rankin, C.J., and Mitter, J. 

Hajani Kanta Banerjee and others —* 
Plaintiffs—Appellants, 

V. 

Baj Kumari Dasi and another —Defen¬ 
dants—Respondents. 

Appeal No. 32 of 1925, Decided on 
30th June 1927, from the appellate dec¬ 
ree of the Additional District Judge, 
Paridpur, D/- 15th September 1924. 

(а) Registration Act, S. 17 (‘J) (vi)— Compro¬ 
mise granting permanent lease—Decree is not 
exempt from registration. 

A decree embodying a compromise, purport¬ 
ing to grant a permanent tenancy, is not exempt 
from registration, because that requirement is. 
only foregone in cases coming within Cls. (b) 
and (c), S. 17: A. /. li. 1919 P. C. 10, FolL 

, ^ [P 913 C 2] 

(б) Adverse possession—Tenant holding land 
under a permanent lease —Posseision not dis¬ 
turbed for over 12 years—Rifjht to permanent 
tenancy is not prescribed. 

It cannot be affirmed as a general proposition 
of-law that a person, who is, in fact, in posses¬ 
sion of land under a tenancy or occupancy title 
can, by a mere assertion ia a judicial proceed¬ 
ing and the lapse of six or twelve years without 
that assertion having been successfully challen¬ 
ged, obtain a title as an under-proprietor to the 
lands::A. I, R. 1923 P. C.-llS; A.I.R. 1923 P. C. 
205 and.A. I. R. 1924 P. C. 05. Foil. [P-914 C Ij 

Where the tenant has a real right to be in 
possession, the mere fact that a claim was as* 
serted by him to have an 'unlimited number of 
years in which their right to the lands would 
subsist is not a circumstance that enables them 
to .prescribe a permanent tenancy as against 
their landlords. [p 914 c 2 ] 

Asita Ranjan (Jhose a.nd Salya CJiaran 
Pal —for Appellants. 

Abinash Chandra Ghose —for Respon- 
dents. 


Rankin, C. J. This is a case in which 
the plaintiffs sued for ejectment after 
service of a notice to quit. The Munsif 
did not try any issue except the issue 
whether the plaintiffs were estopped from 
bringing the suit for khas possession. The 
lower appellate Court dealt with the 
6ame question only. 


The facts are shortly these: That t 
father of the defendants sold the suit la 
and certain other lands forming a jama 
the plaintiffs' predecessors. The latt 
got possession of all the lands except t 
Irfnds now in question. Thereupon it 
said that after the expiry of 12 years ti 
plaintiffs brought a suit for recovery 
these very lands against the defendant 

father. That suit was settled by a sol 
nama and the effect of the solenama 
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that the defendants’ father admitted’the ■ 
right of the plaintiffs to get possession of 
these lands but it was agreed that the ■ 
defendants father should be a tenant to ’ 
the plaintiffs at a certain rent perma-' 
nently. In that suit it may be mentioned 
that the claim of the plaintiffs was first 
of all for khas possession and, in^the- 
alternative, if that was not granted to ■ 
them, for rent from the defendants’ father 
Now, in the present suit, the solenama 
containing the promise of the plaintiffs 
to let the defendants have these lands as 
tenants permanently, is set up as an ans¬ 
wer to the plaintiffs’ claim for khas pos¬ 
session and the learned vakil on behalf of 
the plaintiffs says that that solenama 
does not afford a defence because it was 
not registered as required by S 17 (d) 
Registration Act, ’ 


xne nrsc question, therefore, is whe¬ 
ther that solenama requires registration 
as being a lease. There can be no doubt 
that the intention of it was to operate as 
the grant of a tenancy to take effect at 
once and in ray judgment there is no 
escape from the conclusion that it was a 
lease. That being so there is no escape 
from the further conclusion that it is not 
exempt as being an order or a decree of 
the Court, from the requirement of regis¬ 
tration because that requirement is only 
foregone on’the face of S. 17. Begistration 

Act, m cases coming within Cls. (b) and 

i’-®' clearly 

held by the Privy Council in the judg¬ 
ment delivered by Lord Buckmaster in 
the case of Hemanta Kumari Debi v. 
Midnapur Zcmindarif Co (1) 

Now. the present case is affected by the 

toims of S. 8o, Bengal Tenancy Act 
which says: 

a sub-lease by a raiyat shall not be admitted 

registration if It purports to create a time ex¬ 
ceeding nine years. » ume ex 

There can be no doubt that the jama 

purchased by the plaintiffs and to which 

the plaintiffs right was recognised by 
the solenama was a raiyati holding. In 
these circumstances it being contrary to 
the policy of tiie law that a sub-lease ex¬ 
ceeding nine years should be made by a 
raiyat by a grant there can be no question 

cuio the absence of registration and such 
cases as Maho med Musa v. Aghore Ku- 

I.-a, 240 (P. a). ^ 
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mar Gang^tli (2), clearly afford no relief 
to the defendants. 

In these circumstances, there is only 
one contention made on behalf of the de¬ 
fendants by way of further defence to the 
I)laintiffs’ claim for khas possession. It 
is said that whether or not this solenama 
was valid, the defendant has been in pos¬ 
session under it for a very long time pay¬ 
ing the rent agreed upon by the solenama 
and, therefore, he being in possession 
claiming to have a permanent tenancy 
right, has under the decisions of this 
Court prescribed a limited interest and has 
a defence to the claim to khas possession. 
Now, that branch of the law has been 
considered by the Judicial Committee in 
more than one recent case. I would refer 
to the three recent cases. One is the case 
of Mahomed Mumtaz AH Khan v. Mohan 
Singh {'6). Their Lordships say: 

They are unable to affirm as a general propo¬ 
sition of law that a person who is, in fact, in 
possession of land under a tenancy or 
pancy title can, by a mere assertion in a judi¬ 
cial proceeding and the lapse of six or twelve 
years without that assertion having been suc¬ 
cessfully challenged, obtain a title as an under- 

proprietor to the lands. 

The next case Madhavrao Waman 
Saundal-Gekar v. Bagkunath Venkatesh 
Deshpande (4), is in »the same volume at 
p. 255, and there at p. 264, Sir John Edge 
delivering the judgment of their Lord- 

ships said this: . T J u- 

It is not necessary for their Lordships to 
decide in this case whether the answer of the 
Full Bench, limited as it must have been in the 
case of a stranger to the watan, setting up as a 
defence 12 years' adverse possession, was or was 
not correct, although they are constrained to 
say that it is somewhat difficult to see how a 
stranger'to.a watan can acquire a title by adverse 
possession for 12 years of lands, the alienation 
of which was, in the interests of the state, 
prohibited. 

In the case of Nainapillai Marakayar 
V. Bamanathan Chettiar (5), it was laid 
down by their Lordships that 

No tenant of lands in India can obtain any 
light to a permanent tenancy by prescription iu 
them against his landlord from whom he holds 
the lands. 

The present is a cise in which the de¬ 
fendants could not have been ejected by 
the plaintiff. It is quite true that the 
plaintiffs could have given notice to quit 

(2) "AriTR. 19P. C7~27^42" ' Ciri7“801=42 

I. A. 1 (P. C.). 

(3) A. I. R. 1923 P. C. 118=46 All. 419=50 
I. A. 202=26 0. C. 231 (P. C.). 

(4) A. I. R. 1923 P. C. 205=47 Bom. 798=50 
I. A. 255 (P. a). 

(5) A.*I. R. 1924 P. C. 65=47 Mad. '337=51 
I. A. 83 IP. C.). 


and thereby entitled themselves ex hypo- 
thesi to bring an action. The plaintiffs 
were not obliged to give notice to quit 
unless they wanted to do so. The result is 
that the plaintiffs were not in a position to 
get a decree for ejectment against the de¬ 
fendants. The defendant having a real right 
to be in possession, the mere additional 
fact that a claim was asserted to have 
an unlimited number of years in which 
their right to the lands would subsist isl 
not a circumstance that enables them to 
prescribe a permanent tenancy as against 
landlords. There is no warrant for such 
doctrine in S. 28, Limitation Act, and it 
would appear from the decisions which I 
have cited that there is no validity inTaw 
in a case of this sort for any finding to 
the effect that there has been prescription 
of a right to a permanent tenancy. A 
case of estoppel is another matter. 

These being the only points which were 
presented to us by the argument in this 
case it remains to direct that the appeal 
should be allowed. The decrees of the 
lower Courts are set aside and the case is 
sent back to the original Court for the 
determination of the issues which have 
been left undecided, that is to say, for the 
determination of issue 3 as regards 
the service of notice and, if necessary, 
issue 6. 

The appellants are entitled to their 
costs in this Court. 

Mitter, J.—I agree. 

j.v. Appeal allowed. 
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Mukerji AND Mitter, JJ. 

Sm. Gnana Dayini Dehi —Defendant 
Appellant 

v. 

Sm. Gtinamo7ii Dasi and others —Plain' 
tiffs—Respondents. 

Appeal No. 2235 of 1924, Decided on 
16th June 1927, from the appellate decree 
of the 4th Sub-Judge, 24 -Parganas, 
D/- 31st July 1924. 

Bengal Tenancy Act, S. 61— Deposit by tena^it 
less than the amount due is valid i/due*<7 
bona fide dispute as to amount. 

When the difierence between the deposit 
under S. 61 and the amount due is small an 
this is due to a boa fide dispute as tots 
amount of the cess, then the deposit is van 
under S. 61 and operates as an acquittance no 
for the whole amount*due but for the *™?'**„ 
of rent, payable by the tenant and deposited i 
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the same maiineL’ and to the same extent as it 
the amount of rent has been received by the 
landlord: 16 Cal. 166; 19 C. \V. N. 1113. Foil.', 
18 C. W. K. 84, Dist. CP 916 C 1 2] 

Sarat Chandra Bose and Saraj Kumar 
Chalterjee —for Appellant. 

Sxvrjya Kumar Guha —for Respondents. 

'Mitter, J. —This appeal arises out of a 
suit brought by the respondents against 
the appellant for arrears of rent. The 
plaintiffs-respondents claim rent at the 
rate of Rs. 133-4 annas odd and cesses at 
Rs. 15-13 annas odd per year. The rent 
suit was for the years 1324 to 1327 B. S.' 
The defence of the defendant, now ap¬ 
pellant, was that a part of the claim 
was barred by limitation as the defen¬ 
dant deposited rent for 1324 to Aswin 
kist 1326 B. S. in Court under S. 61, 
Bengal Tenancy Act, and the notices of 
the deposits were served on the plaintiff 
more than six months before the suit was 
tiled and that consequently the claim for 
1324 to Aswin kist 1326 B. S. was barred 
by the special limitation prescribed by 
Art. 2 Cl. A, Sch. 3, Bengal Tenancy 
Act, and that the claim for the cesses was 
excessive. 

The Court of 6rst instance gave effect 
to the plea of special limitation and dis¬ 
missed plaintiffs’ claim for the period 
1324 to Aswin kist 1326 B. S. and gave a 
decree for the subsequent period, i. e., 
from Kartick 1326 to the end of 1327 B. S. 
The trial Court also gave a decree for 
cesses for the year 1324 to the Aswin kist 
of 1326 B. S. at the rate of Rs. 10*6 annas 
per annum and for the subsequent period 
iiD the rate of Rs. 15-13 annas per annum. 
He gave a decree for damages at the raid of 
Hb per cent, per annum on the amount of 
the claim allowed, i. e., on Rs. 223-9-18^ 
gandas and directed that against the 
claim of Rs. 223 and odd and the damages 
on the same at the rate of 25 per cent, 
per annum should be set off the amount 
deposited for rent . from Kartick 1326 to 
<3haitra 1327 B. S. 

Against this decision an appeal was 
preferred to the Subordinate Judge of 24- 
Parganas by the plaintiffs and a cross- 
appeal was preferred by the defendant. 
The appeal and the cross-appeal were both 
dismissed with costs. 

A second appeal has been preferred on 
behalf of the defendant and two points 
have been urged on her behalf by her 
learned advocate. It is contended in the 


first place that cess should not have^been 
allowed at the rate of Rs; 15-13-0 for the 
last six months of 1326 B. S. and the year 
1327 B. S., as the defendant was not a 
tenure-holder but was a cultivating ryot 
within the, meaning of the Cess Act. 
This argument is put in this way: It 
is true that the rent of the entire land 
exceeds Rs. 100 but a portion of the 
tenancy is situate within the municipal 
area and if the area within the muni¬ 
cipality is taken into account the rent for 
the rest of the holding would be less than 
Rs. 100 and in such a ease the cess would 
be valued on the footing that the defen¬ 
dant was a cultivating ryot and not a 
tenure-holder within the meaning of the 
Cess Act. To show that the Collector 
made deductions on account of the muni¬ 
cipal area in the calculation of road-cess, 
plaintiffs adduced in evidence road-cess 
returns filed by them which contained a 
statement that the municipal area was 
excluded from consideration in the cal¬ 
culation of road-cess. It is argued that 
under S. 95, Cess Act, such returns cannot 
be admitted as evidence in favour of the 
plaintiffs who filed them. We think 
that there is considerable force in this 
contention. But it is not necessary to 
deal with this matter any further as this 
contention involves a claim for a small 
sum and we do not desire that this litiga¬ 
tion should any further be prolonged. 
This decision on the question of cess, 
however, will be confined to the cesses for 
the years in suit and will not bar the 
agitation of the question in a suit for 
cesses for any future period. 

It is contended in the second place that 
the deposit under S. 61 being a valid de¬ 
posit, it should have been credited against 
the amount decreed, i. e., the sum of 
Rs. 223 and odd and on the difference 
between the two sums the Court should 
have awarded damages. The Courts below 
have held that the deposit was not a valid 
deposit as it fell short of the amount due 
for rent. Tlie amount due according to 
the plaintiff was Rs. 223-9-18t^ gandas. 
The amount deposited under S. 61 was 
Rs. 216-6-2i gandas. It is said, there¬ 
fore, that the decrees should have been on 
the difference, viz., Rs. 7-4 annas 16 gan¬ 
das plus damages at the rate of Rs. 25 
per cent, per annum on the same. We 
think that this contention would be sound 
if the deposit was a valid deposit within 
the meaning of S. 61. In the case of 


9i6 Calcutta Deven Mandal v. Dhurba Kumar (B. B. Ghose, J.) 1927 


Sivdhar Boy v. Bamesivar Singh (1), Sir 
Comer Petheram, Chief Justice, held that 
the words in Ss. 61 and 62, Bengal 
Tenancy Act, have no relation whatsoever 
to the amount of rent justly due and pay¬ 
able but only to such rent as the tenant 
at the time of the deposit considers to be 
the rent due and payable. This view 
was adopted by Justice Sir Asutosh 
Mookerjee in the case of Sasi Bhusan 
Dey V. Umakanto Dey (2), where the 

learned Judge observed as follows: 

But the provisions of S. G1 must be taken 
along with those of S. 62. Sub-S. 2 of S. 62 
provides that a receipt given under that sec¬ 
tion shall operate as an acquittance for the 
amount of rent pxyable by the tenant and de¬ 
posited as aforesaid i'l the same manner and to 
the same extent as if the amount of rent had 
been received by the landlord or the person 
entitled to receive it. This provision has ob¬ 
viously an important bearing upon the question 
raised before us. The legis'ature has provided 
that once a receipt has been given by the Court 
after a deposit has been made, the receipt 
operates as an acquittance, not for the whole 
amount due, but for the amount of rent payable 
by the tenant and deposited as aforesaid, in the 
same manner and to the same extent as if that 
amount of rent had been received by the land¬ 
lord. The effect clea-ly is to make the amount 
deposited operate as a part payment of the sum 
actually due. 

Our atteation, however, has been drawn 
to the case of Sail Prasad Garga v. Man' 
matha Nath Kar (3), where the learned 
Judges took a view contrary to the two 
cases referred to. lo that case the tenant, 
under S. 61, deposited a sum, which was 
ultimately proved to be much less than the 
amount really due and it may be said that 
under the special circumstances of that 
case there was no bona fide deposit under 
S. 61 inasmuch as a sum of more than 
Bs. 2,000 was actually due and the tenant 
had deposited less than Rs. 1,000 and no 
suggestion appears to have been made 
tliat this was attributable to a bona fide 
dispute between the parties as to what 
was d'-ie at the time. In the present case, 
it is said the difference between the de¬ 
posit and the amount due was indeed 
|very small and it has been said that this 
(was due to a bona fide dispute as to the 
lamount of the cess. In the circumstances 
!of the present case we hold that the de¬ 
posit was a valid deposit within the 
moaning of S. 61 and operated as an ac- 
^quittance not for the whole amount due 
but for the amount of rent payable by the 

(i; 

(2) [1914] 19 0. W. N. 1143=25 I. C. 171=20 
C. L. J. 153. 

(3) [1913] 18 C. W. N. 84=18 I. C. 442. 


tenant and deposited in the same manner 
and to the same extent as if the amount 
of rent had been received by the plaintiff. 

The result, therefore, is that the 
decrees of the Courts below, except with 
regard to costs, are discharged and there 
will be a decree against the defendant foe 
the sum of Rs. 7-4 annas 16 gandas with 
damages at .the rate of 25 per cent. The 
Aggregate sum will carry interest at the 
rate of 6 per cent, per annum. The de¬ 
fendant-appellant will have her costs in 
this appeal but the order of the Courts 
below with regard to costs in favour of 
the plaintiffs will stand. 

Mukerji, J. —I agree. 

N-D. Decrees discharged. 
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Cuming and B. B. Ghose, JJ. 

Deven Mandal and others —Plaintiffs— 
Appellants. 

v. 

Dhurba Kumar Mandal and others — 
Defendants—Respondents. 

Appeal No. 2460 of 1923, Decided on 
5th Januiry 1926, from the appellate 
decree of the 3rd Sub-Judge, 24-Parganas» 
D/- 8th August 1923. 

Limitation Act, Art. ll-A—Execution of de¬ 
cree — Decree-holder obtaining symbolical pos¬ 
session—Application for khas possession — Ob¬ 
jection, by defendants on the ground of lease^ 
rejected—Suit is barred by Art. 11-.4. 

In execution of a decree the decree- 
holder-plaintifl obtained symbolical possession 
against the judgment-debtors and wanted to 
remove certain huts which were on the land 
and to take khas possession; these huts were, 
claimed by the defendants on the ground that 
they were ou the land as tenants in their own- 
right. The executing Court rejected the plain- 
tiSs’ application for khas possession on the 
finding that the defendants were on the land in 
their own right. 

Held: that the suit fell within Art. 11 A and- 
should be brought within one year from the* 
date of the order. [P 917 C Ij . 

Bamgati Sarkar —for Appellants. 

Biraj Mohan Mojumdar and Joiindra- 
Nath Sanyal —for Respondents. 

B. B. Ghose, J.—The only point in¬ 
volved in this appeal is whether the suit 
is barred by limitation. The trial Court 
made a decree in favour of the plaintiffs. 
On appeal by the defendants that decree 
was reversed by the Subordinate Judg& 
who held that the suit was barred by one- 
year’s rule of limitation under article^ 
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11-A, Indian Limitation Act, What hap¬ 
pened was this—the plaintiff obtained 
a decree against third persons in a pre¬ 
vious suit. In execution of that decree 
they obtained symbolical possession 
against the judgment-debtors. They, how¬ 
ever, wanted to remove certain huts 
which were on the land and to take khas 
possession. These huts were claimed by 
the defendants, who resisted the plain¬ 
tiffs in taking possession on the ground 
that they were on the land as tenants in 
their own right. The executing Court 
rejected the plaintiffs’ application for 
khas possession on the finding that the 
defendants were on the laud in their own 
right. That order is dated the 28th Fe¬ 
bruary 1918. The present suit was bro¬ 
ught on the 10th December 1919, that is. 
more than one vear after the order was 
passed. The suit is evidently barred by 
article ll-A, Limitation Act. 

The appeal must, therefore be dismis¬ 
sed with costs. 

Cuming, J. —I agree. 

R.D. Appeal dismissed. 
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Page and Graham, JJ. 

4 

Bajendra Nath Mitra —Defendant— 
Appellant. 

V. 

Nagendra Kumar Bose —Plaintiff— 
Respondent. 

Appeal No. 577 of 1925, Decided on 18th 
July 1927, from the decree of the Addl. 
Sub-Judge, Khulna, D/- 22nd Dee. 1924. 

Contract Act, S. 218 — Zamindar employing a 
naib and an under-niittb has a cause of action 
against the latter for collections received by 
him and not paid to Naib. 

A zamindar employed a naib and an under* 
naib for collecting amounts due to him. The 
under-naib’s duty was to collect the amounts 
and band them over to the naib. The zamindar 
sued the under*naib to recover the amounts 
received by him but which were not handed 
over to the naib. 

Held : that in law he received the money to 
the use of the plaintiS and as he failed satis* 
fa«torily to acoount for the manner in which 
he disposed of these moneys, the plaintiS’s suit 
must succeed. [p 92.9 c 23 

Kanjilalf Purno Chandra Chandra and 
Subodh Chandra Butt —for Appellant. 

Bijan Kumar Muherji and Benode Lai 

Mukerji —fof Bespondent. 

_ ^ 

, Page, J—This is an appeal from a 
t|eoree of the learned Additional Subordi* 


nate Judge of Khulna reversing a deci¬ 
sion of the learned Munsif at Satkhira. 
The suit arises in this way. A zemindar 
employed one Rakhal Ghose as his naib 
and as his under-naib the appellant 
Bajendra Nath Mitra. Certain sums due 
from the collections out of which it ap¬ 
pears that these servants of the plaintiff 
were paid, were not handed over to the 
plaintiff. During the period when Eakhal 
Ghose was the naib he was responsible 
for handing over all moneys received by 
him or which, with reasonable diligence, 
might have been so received. The duty 
of Bajendra was to hand over that part of 
the collection money which he received 
to the naib, and in a suit by the plaintiff 
against Bajendra it would have been a 
good answer that he had received the 
money, and that he had handed it over as 
it was his duty to do, to the naib. Now 
as i*egards Bajendra the plaintiff’s case is 
founded upon afitrd on adjustment of 
accounts. All the items in the furd ex¬ 
cept four in respect of which the plaintiff 
claims payment from Rajondi’ca are in re¬ 
spect of a period during which Bajendra 
was acting as the naib in charge, and the 
learned Additional Subordinate Judge 
has found, and rightly found that in re¬ 
spect of the items in the furd admitted 
thereby to be due from Bajendra which 
related to the period during which Rajen- 
dra was the naib there was no defence to 
the plaintiff’s suit. 

However, Dr. Kanjilal has with great 
pei'sistence argued that in respect of 
four of these items Bajendra is under no 
liability to the plaintiff because they 
related to a period when Rakhal Ghose 
was the naib and Bajendra was serving 
in the matter of collection in a posi¬ 
tion subordinate to Rakhal Ghose. 
As I understand the legal position it is 
this. It is found as a fact (and there is 
evidence to support it) that the sums re¬ 
presenting those four items passed into 
the hands of Bajendra and if Bajendra 
had been in a position to prove that 
those sums had been duly handed over by 
him to the naib lie would be under no 
further liability to the plaintiff. But 
that is just what Bajendra failed to do, 
and the finding of fact upon this matter 
is that although it is found that sums re¬ 
presenting those four items were received 
by Bajendra there were no aquittance, 
no vouchers, or any other documents to 
show that he had handed those money 
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over to the naib in accordance with his 
duty. The result is that in law he had 
received those moneys to the use of the 
plaintiff and as he has failed satisfacto’ 
ii'ily to account for the manner in which 
he disposed of those moneys, in my 
opinion, in respect of those four items 
also the plaintiff's suit, which in legal 
phraseology is one for moneys had and 
received to the plaintiff’s use, must 
succeed. 

In my opinion, having regard to the 
findings of fact at which the lower Courts 
iiave arrived, the appeal is without sub¬ 
stance and must be dismissed with costs. 

Graham, J. —I agree. 

N.D. Appeal dismissed. 


A I R. 1927 Calcutta 918 

Duval and Mitter, JJ. 

Sm. Kumuda Kuniari Dasi —Defen¬ 
dant—Appellant. 

V. 

Dilsooh Plaintiff—Respondent. 

Appeals Nos. 1526 to 1529 of 1924, De¬ 
cided on 24th November 1926, from the 
appellate decrees of the Addl. Sub-Judge. 
Howrah, D/- 17th June 1924. 

Evidence Act, Ss. 3*2,9,11 and 13— Recitals of 
boundaries of land not in suit in documents 
between third parties are inadmissible. 

Recitals o£ boundaries of lands other than 
those in suit, contained in documents between 
third parties who are strangers to the suit are 
not admissible and cannot be reli=d upon in 
evidence. A.T.R. 1920 Cal. 948, Foil. [P 918 C 2] 

Rupendra Kumar Mitter and Dharma- 
das Set —for Appellant. 

Sarat Chandra Basalc and Bijan 
Kumar Mukerjee~{ov Respondent. 

Duval, J.—These four appeals arise 
out of four suits brought by the plaintiff 
to eject certain persons as being tenant-at- 
will holding over after notices to quit. 
The plaintiff’s case is that the lands in 
these suits are niskar lands of one Gopal 
Chandra Mitra and that they have come 
into the plaintiff’s possession by various 
deeds of transfer. But they are home¬ 
stead lauds in which the defendants had 
no permanent right and, therefore, notices 
were served on them to quit and as the 
defendants have not removed, these suits 
have been brought. The defence is that 
these lands are not niskar lands at all but 
are mal lands of the Dighapatia Raj and 
are held at present under Kumar Sarat 
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Kumar Roy of Dighapatia by the defen¬ 
dants as tenants. 

The first Court gave a decree in favour 
of the plaintiff for ejectment aud for 
certain other reliefs. The Subordinate 
Judge in a most elaborate judgment has 
confirmed the decision of the Munsif as 
to ejectment, confirming, but varying his 
order in respect of back rent claimed. In 
appeal to this Court three points are 
taken. 

The first point which I would take up 
is, however, the only material one in this 
appeal. It appears that the learned Subor¬ 
dinate Judge came to his findings on a 
consideration of a very ‘large amount of 
evidence, and among that mass of evi¬ 
dence which he considered were two Bxs. j 
13 and 22. Ex. 13 was a kobala by which 
certain lands to the south of the lauds 
now in s dt were purchased by one of j 
the predecessors of the plaintiff from the 
widow and the son of Debendra Sarkar \ 
and in that document the disputed land 
is described as belonging to Gopal Mitter. 
Similarly by Ex. 22 which is also a 
kobala and dated 10th June 1908 one 
Rameswar Khemaka purchased lands on 
the boundary of the disputed lauds and 
there the disputed land is desenbed 
as Gopal’s niskar. Rameswar is examined 
in the case and he speaks of the lands he I 
purchased as being adjacent to and border- J 
ing on the lands in suit ; he says thifc I 
the land in suit is Gopal Mitter's and he 
also supports his evidence by referring to 
his title deeds, his vendor being dead. 

Now it is argued in accordance with a J 
long series of rulings the last of which 
appears to be the case of Braja Mohan 
Das Adhikary v. Gaya "Prasad Karan (l/» 
that recitals of boundaries of lands other 
than those in suit, contained in docn* 
ments between third parties who are 
strangers to the suit are not admissible, 
and cannot bo relied upon in evidence. 
No doubt there are some earlier decisions 
by which such documents have in certain 
oases been admitted, but so far as I 
see the whole trend of the recent authorr 
ties of this Court is that documents of this 
description cannot be received as evidence | 
in respect of lands to which they do not I 
relate. The question, therefore, arises . 
whether the admission or the considera* | 
tion of these two documents by^ the i 
learned Subordinate Judge has vitiated I 
his decision. It is urged for the defeg^ * I 
{!) A. 1. B. 1926 Cal. 948. 1 
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however, that even though these two do- 
cuments may not have 'been rightly ad- 
mitted, apart from them the learned 
Subordinate Judge came to an indepen¬ 
dent decision that these lands were Gopal 
Hitter’s which have been subsequently 
purchased by the plaintiff as the niskar 
lands. Now before he discusses the value 
of thekobala Ex. 13, he has said that the 
whole evidence shows that the disputed 
lands did belong to Gopal Hitter’s and 
that Gopal’s widow, Kakumoni used to 
realize rent from the defendants in re¬ 
spect of these lands After that he goes 
into a long disquisition as to the value of 
Ex. 13 and discusses its admissibility in 
evidence. So it is perfectly clear that he 
did put considei'able value on the recitals 
in these two exhibits. In this view in 
my opinion this evidence might have 
seriously influenced the Subordinate 
Judge in coming to the decision he has 
arrived at. I consider, therefore, that it 
is necessary to set aside the judgment of 
the Subordinate Judge and to remand the 
case to that Court for rehearing after 
excluding these two exhibits from its 
consideration. 

Two other points are raised with which 
I shall DOW deal. It is urged that the 
defendants summoned production from 
the Kundu Chowdhury Babus of a certain 
chitta of 1868. The chitta was produced 
but the learned Munsif refused to take it 
into evidence. It is urged that the chitta 
proved itself and it should have been re¬ 
ceived in evidence. But the learned vakil 
for the appellant has been unable to show 
US that there was any evidence to prove 
the chitta or what was its value and I do 
not think that we can say that its rejec¬ 
tion was in the circumstances improper. 
It was merely produced on summons and 
so far as I can see no further proof was 
given in support of it, (not even as to 
who wrote it) in the first Court. I, there¬ 
fore, consider there is no ground for order" 
ing that in the rehearing of the appeal 
this document should be taken into con¬ 
sideration. 

Thirdly, it appears that an application 
was made for leave to produce in the 
appellate Court a certain decree on the 
• ground that this piece of evidence had 
only Jbew discovered after the decision of 
the uhheif and before the case came up 
fox. bearing before the Subordinate Judge. 
The Subbxditlate Judge rejected this appli - 
cation. In my opinion he was perfectly 


justified in doing so. It was difficult in 
appeal to test the value of such a docu¬ 
ment at that late stage and, therefore, the 
Subordinate Judge was unable to accept 
it. In this point too I would uphold the 
decision of the Subordinate Judge. 

The result then is that the decree of 
the Subordinate Judge is set aside and 
the appeals sent* back to that Court for a 
retrial after taking into consideration the 
observations made above. Costs to abide 
the result. 

Let the hearing be expedited in the 
lower appellate Court. Let the record be 
sent down at once. 

Mitter. J.— I agree. I only desire to 
add that the two documents'Exs. 13 and 
22, which the appellant contends, are not 
admissible, are documents to which the 
present defendants were no parties. The 
inadmissibility of the documents depends 
on the general principle that if a party is 
not bound by the recital in an instrument 
to which he was no party, the document 
will not be allowed to affect his rights in 
any way. The general principle is well 
stated in a passage in Mr. Justice Wood- 
roffe’s well-known treatise on the Law of 
Evidence at p. 729. The learned author 
there says: 

A recital in a deed or other instrument is in 
some case.s conclusive, and in all cases evidence 
as against the parties who make it, and those 
who claim under them and it is of more or less 
weight or more or less conclusive against them 
according to circumstances. It is a statement 
deliberately made by those parties, which like 
any other statement is always evidence against 
the persons who make it. But it is no more 
evidence us against other persons than any 
other statement would be. 

As an authority for this proposition 
the learned author cites the well-known 
decisiop of Brojeshware PeshaJear v. 
Budhanuddi (2). That was the view 
which was accepted in this Court for a 
long time. The case of Imrit Chamar v. 
Sridhar Pandey (3), which laid down 
that recital of boundaries in the lease 
was admissible against a person not a 
party took the contrary view. There 
have been later decisions which have not 
accepted this latter view and the trend of 
the recent decisions is not to admit 
evidence which has been offered in that 
case and the reception which in evi¬ 
dence is objected to. viz. Exs. 13 and 22 
either under S. 13, Indian Evidence Act, 

(2) C18S0] 6 Cal. 268=7 0. L. R. 6. 

(8) [1911] 17 C. W. N. 108=18 I. C. 120=16 
C. L. J. 7. 
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or under any other section of the Act. 
With reference to Ex. 22 it has been 
contended on behalf of the respondent 
that the executant of the document is 
dead, and if tlie recital is not admissible 
either under S. 9, 11 or 13, Evidence Act, 
it is at any rate admissible under S. 32 
Cl. (3), Indian Evidence Act. But I fail 
to see how the statement that certain 
other lands lie on the bounJ!.’-ry of the 
lands forming the subject-matter of the 
document cm be regarded as having been 
made aginst tlie pecuniary or proprietary 
interest of the persons making it within 
the meaning of sub-S. (3), S. 32, Evidence 
Act. I flm, therefore, inclined to follow 
the hter decisions to which reference has 
already been made by my learned brother 
and, therefore, agree in the order of re* 
mand whicli he has just now made. 
o.B. Case remanded. 
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Mitter, J. 

Sudananda Moral and others —Peti¬ 
tioners. 

V. 

ruikhal Sana' and others — Opposite 
Party. 

Civil Bevn. No. 1113 of 1926, Decided 
on 15th February 1927, from the order of 
the Munsif, Khulna, D/- 11th August 
1920. 

{a) Civil P. C.,0. Al, B. l—Groxind for re¬ 
view viust be one existent at the time of decree. 

A ground for review must, at any rate, be 
something which existed at the time of the 
decree and the section does not authorise re¬ 
view of a decree, which was right, on the hap¬ 
pening of some .subsequent event. Therefore, 
the mere reversal of the judgment which was 
put in as a piece of evidence in the suit that 
reversal having taken place subsequent to the 
decision of that suit is not a ground for re¬ 
view : 21 Had. 1 {P. C.), Foil. [P 920, C 2] 

(f») Civil P. C., 0. 47. li. 1—“ Sufficient rea¬ 
son" viust he analogous to those stated in the 
rule. 

*’ Sutliciont reason ” must be some reason 
analogous ito the reasons which have been 
stated in O. 47, R. 1 : A. I. R. 192-2 P. C. 
112, Foil [P 921, C 1] 

{c) Civil P. C., S. 151 — S. 151 cannot be used 
to review when revieiv has been forbidden by 
other provisions. 

It would be a patent misapplication by the 
Court of S. 161 of the Code, if the Court in the 
exercise of its inherent power assumes jurisdic¬ 
tion by way of review where it is expressly 
forbidden by the legislature to entertain such 
application :45 Cal 519, Foil [P 921, C 1] 


Hemendra Chandra Sen —for Peti¬ 
tioners. 

Upendra Kumar Moy — for Opposite 
Party. 

Judgment. —This rule was issued ou 
the opposite' party to show cause why 
the 'order of the Munsif of Khulna, 
dated the 11th August 1926, rejecting an 
application under 0. 47, B. 1, Civil P. C., 
for review of a contested judgment should 
nob be set aside. It appears that the 
judgment in the suit which was com¬ 
menced by the plaintiff against the defen¬ 
dant for declaration of title to and re¬ 
covery of khas possession of land as also 
for mesne profits was based on Ex. 1, 
which was a judgment of the Additional 
District -Judge , of Khulna which held 
that the plaintiff had no subsisting title 
to the disputed land. That judgment 
has to some extent been set aside by a 
decision of the High Court in the case of 
Sadananda Mandal v. Kumar Jyotish 
Kanta (1). It has been argued by 
Mr. Sen that as the judgment on which 
reliance was placed by the Munsif has 
been set aside by the High Court, a good 
ground lias been made out for review of 
judgment. Mr. Sen has argued forcibly 
that even if a case (or review has not 
been"made out, the Court should interfere 
under its inherent power under S. 151, 
Civil P. C. I am not satisfied that the 
mere reversal of the judgment (Ex. l) 
which was put in as a piece, of evidence 
in the suit—that reversal having taken 
place subsequent to the decision of that 
suit”is a ground for review. As was 
observed by the Judicial Committee in 
the case of Kotaghiri Venkata v. Vel' 
lanki Venkata (2) a ground for review 
must, at any rate, be something which 
existed at the time of the decree and the 
section does not authorise review of a 
decree, which was right, on the happen¬ 
ing of some subsequent event. There can 
be no'question that when the Munsif 
delivered his judgm’ent on 11th Decem¬ 
ber 1925 the High Court decision revers¬ 
ing the decision of the Additional Dis¬ 
trict Judge of Khulna (Ex. 1) had not 
been passed ; consequently the case 
cleaidy falls within *the rule laid down 
by the Judicial Committee in the case of ^ 
Kotaghiri Venkata v. Velanki Venkata 
(2). Mr. Sen has further 'contended that 

(1) A. I. R. 1926 Cal. 952. 

(2) ’ [1900] 24 Mad. 1=27 I. A. 197=10 M. L 

J. 221=7 Sar. 678 (P.C.). 
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if the High Court judgment is not a new 
matter within the meaning of O. 47, 
R. 1, Civil P. C„ the reversal of the 
judgment of the Additional District 
Judge is at any rate sufficient cause 
within the meaning of 0. 47, R. 1. I 
:am unable to agree with this contention. 
As has been laid down by the Judicial 
Committee in Chhaju Ram v. Nelci (3) 
the words “ sufficient reason ” must be 
some 'reason analogous to the reasons 
which have been stated in O. 47, R. 1, 
Civil P. C. With regard to the conten¬ 
tion that in any event this Court should 
intei’fere under S. 151, Civil P. C., I have 
only to state that it would be a patent 
misapplication by the Court of S. 151, 
Civil P. C., if the Court in the exercise of 
its inherent power assumes jurisdiction by 
way of review where it is expressly for¬ 
bidden by the legislature to entertain 
such application : See Eanai Lai v. 
Jatindar Nath (4). All the grounds 
urged by the petitioners, therefore, fail. 
'The result is that I discharge this rule 
with costs. I assess the hearing-fee at 
two gold mohurs. . 

<^.B. _ Rule discharged. 

(3) A. I. E. 1922 P. C. 112=3 Lah. 127 = 
49 I. A. 144 (P. C ). 

O) [1918] 45 Cal. 519=22 C. W. N. 446=42 
1. C. 711=20 C. L. Z. 325. 
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Duval and Mitter, JJ. 

Azimuddin and another —Defendants— 
Appellants. 

V. 

Ali Hosan and others —Plaintiffs—Res¬ 
pondents. 

Appeal No. 1857 of 1924, Decided on 
7th December li^26, from a decree of the 
Addl. Diet. Judge, Chittagong, D/: 5th 
May 1924. 


Landlord and tenant — Beducticn of ren 
■chialned after dilution—Tetuinl does not relin 
guUhhia rights in hia lands. 

Mere getting reduction of rent for diluvlatec 
land does not amount to relinquishment of th( 
rights therein in the absence of pcoo 
that he never intended to hold the land whei 
teformed: 41 Cal. 683 (P.O.), Foil. [P 921 C 2; 

D- L. Kastigir —for Appellants. 

Narendra Kumar Dai —for Respon 
dents. 

JudgtAeat. —The plaintiff’s case wai 
that theiy held' certain land part of whiol 
.^ilavieted and that after dUuvion a suii 


was brought to restrain the landlord from 
realizing full rent and a decree was ob¬ 
tained for proportionate reduction of rent. 
That was in the year 1906. In 1916 tho 
lands re-formed and it appears that the 
landlord subsequently let them out to 
the defendants. The plaintiff, however, 
denied that they had ever relinquished 
their right to the diluviated lands and 
brought a suit in 1921. Both the Courts 
have decreed the suit. There ai’e certain 
findings of fact with which we are not 
concerned to prove title to the land and- 
to prove that the suit is not barred. 

The only point argued before us in 
second appeal is that as plaintiffs 
brought a suit after diluvion and got a 
decree for proportionate abatement of 
rent they had lost all rights to them. 
We do not think that the tenant obtain¬ 
ing reduction of rent is a circumstance 
which, in the absence of any overt act 
showing an intention to relinquish those 
lauds, would amount to relinquishment 
of his rights in the diluviated lands for 
all times. This view is supported by the 
decision of the Judicial Committee in the 
case of Arun Chandra Singh v. Kamini 
Kumar (1) where it is held that it is 
necessary that it should be proved that 
apart from merely getting reduction of 
rent the landlords must also show that 
the tenants never intended to hold the 
lands again after they had re-formed. 
There is no evidence in the case to this 
effect and following that ruling the ap¬ 
peal must stand dismissed with costs, 

J.V- _ Appeal dismissed. 

(1) [1914] 41 Cal. 683=22 I. C. 317=411. A* 
32 (P. C.) 
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B. B.,Ghose and Ror, JJ. 

Mohanta Ramnibash Chaubarj —Plain¬ 
tiff—Appellant. 

V. 

Jyoti Prosad Singh -Deo Bahadur and 
another —Defendants—Respondents. 

Appeal No. 129 of 1925, Decided on 
19th May 1927, from the decree of the 
Sub-Judge, Burdwan, D/- 30th April 1925. 

Evidence Act, S. 101—Party claiming land as 
revenue-free must prove his case by positive evi¬ 
dence of grant. 

Title to exemption from revenue must be 
proved by the person setting up such title and 
it must be proved, not by inference but by posi¬ 
tive proof ; by a grant to hold as revenue-free. 
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At least such evidence should be available as 
would lead to the necessary inference that there 
was a grant ; i M. J. A. 4G6, Foil. [P 922, C 2] 

Troilokhtja Nath (Jhose, AsUa, Ranjan 
Ghose, Promnta Bhusan Gupta and Man- 
matha Nath Hot/ —for Appellant. 

Sarat Chandra Boffc, Kanrunamoy 
Ghose and Krishna Chaitanya Ghose — 
for Respondents. 

Roy, J — -The plaintiff has appealed 
from the decision of the learned Subordi¬ 
nate Judge dismissing his suit for a de¬ 
claration that the entry in the record-of- 
riglits in respect of Moujjah Chota Digari 
tiiat it is a rent-free tenure held under 
the Pachete Raj, is wrong. The plaintiff 
i)rought the suit on behalf of the idol 
Raghunath Jiu and being a minor was 
represented by his aunt. The first and 
principal defendant is the Raja of Pachete. 
Defendant 2 is the former Mohanta who 
is said to have resigned his office of 
Mohanta on account of the infirmities of 
age and installed the present plaintiff in 
tlie guddee. The claim made on behalf 
of the idol is that Chota Digari is an 
independent revenue-free estate. The 
learned Subordinate Judge held that the 
plaintiff had failed to make out his claim 
and he thereupon dismissed the suit. The 
plaintiff has appealed. 

The immediate circumstances leading 
up to the suit are as follows : The Raja 
of Pachete gave a prospecting lease to one 
Rasaraj Biswas in the mouzah in ques¬ 
tion in 1919. ■ The Mohanta (who was the 
defendant 2) gave a lease to the same 
person in respect of the surface rights in 
Chota Digari. The patta was executed 
in presence of several relatives of the 
Mohanta and was drawn up under legal 
advice. It was admitted that the idol 
had a nishkar grant from the Raja 
and that the village appertained to the 
latter’s zemindari. After this patta the 
Raja gave a mining lease. A Coal com¬ 
pany brought a suit against the Mohanta 
for specific performance of a contract and 
the Mohanta made the same admission in 
his written statement, though at the same 
time asserting that he had resigned and 
the plaintiff was the proper person to be 
sued. The record-of-rights in this area 
was finally published on 5th September 
1921. The present suit was brought 
three mouths after. The plaintiff osten¬ 
sibly resigned from his office after giving 
the patta mentioned above and installed 
his infant grandson as a Mohanta. The 


plaintiff seems to have been an infant in 
arms when he was made a Mohanta. The 
circumstances give rise to the inference 
that this proceeding was gone through for 
■ the purpose of getting rid of the Mohanta’s 
statements and of trying a chance in liti¬ 
gation in the name of the minor Mohanta. 

The learned Subordinate Judge has 
devoted some time in discussing the ques¬ 
tion of under-ground rights. No doubt 
the object of the suit is to establish even¬ 
tually a claim for such rights but it is a 
question which does not arise in the suit 
and we do not propose to discuss it. The ; 
sole question is v/hether the entry in the ' 
record-of-rights is correct or not and we 
have to address ourselves to this question 
only. The Subordinate Judge again has 
laid considerablo stress on the statement 
of the former Mohanta in the patta Ex. 
K-13 and has discussed whether it is 
binding on the plaintiff or not. The state¬ 
ments are admissions. They are nob bind¬ 
ing and may be explained away if the , 
plaintiff is able to show his title indepen¬ 
dently and if he fails, they are important 
if they are consonant with the state of | 
things which have existed for generations, i 

The plaintiff has no patta or sanad 
to show the right claimed. The onus 
probandi lies on him to establish his title 
to exemption from revenue not by infer¬ 
ence but by positive proof, by a grant to ■ 
hold as revenue-free. If authority was 
needed we might refer to the case of 
Maharajadhiraj Rajah Mahtah Chand 
Bahadur v. The Bengal Government (11 j 
At least such evidence should be avilable * 
as would lead to the necessary inference 
that there was a grant. There is no such 
evidence. The alleged grant again was 
not registered under the provisions of 
Reg. 19 of 1793. The inference is that i 
no occasion arose then or subsequently to 
make the claim that the mouzah was held 
as a revenue-free estate. The estate was - 
not registered as such in the books of the , 
Collector under Act 7 of 1876. 

The learned pleader has referred to 
Ex. 4 the kabuliyat given by the Rajah 
at the time of the Decennial Settlement 


to the Government and to the gorwaw 
papers which apparently the Rajah filed 
in pursuance of his promise made in the 
kabuliyat to file a list of his mouzahs 
showing the distribution of the revenue 
and so forth. A point is sought to be 
made that Chota Digari is nob mentione d 
(1) [1850] 4 M. I. A. 466=1 Sar. 386 (P. OJ- 
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and that, therefore, it was not taken into 
account in assessing the revenue. This 
kabuUyat came under discussion in the 

oi Secretary of State v. Jyoti Pra' 
shad Singh Deo (2) which terminated in 
the Privy Council. There certain Sai- 
sikan papers were filed and the contro¬ 
versy arose whether the three Digwari 
villages concerned in that suit and not 
mentioned in the Sarsikau papers were as¬ 
sessed with revenue or not. The learned 
pleader refers to the controversy but is 
obviously in error in thinking that their 
Lordships of the Privy Council made any 
pronouncement on the subject. Their 
Lordships merely refer to the different 
findings of the District Judge (who hap¬ 
pened to be myself) and of the High 
Court. The argument is irrelevant here, 
for the Digwari villages admittedly ex¬ 
isted before the Decennial Settlement. 

The plaintiff has not shown by any papers 
that his mouzah Digwari existed before 
the Decennial Settlement was made. On 
the contrary a point made on behalf of 
the Raja by the production of papers of 
177i (Bx. 8). The Raja had been asked 
to file a list of baje-jamin or lakheraj 
lands within the zemindari ; these are the 
papers. Bara Digwari is mentioned but 
not Chota Digwari which is a contiguous 
village. Then, in 1865 there was a re¬ 
port of Achay Lai Munasarin of excess 
mouzahs of Pargana Shergarh and item 
143 appears to bo our present mouzah 
described as a khak or portion of some 
other mouzah. The argument is not un¬ 
reasonable that the village came into ex¬ 
istence subsequently. It is noticeable 
that the list of documents filed by the 
plaintiff does not go beyond 1208 (B. B ). 
There was a suit No, 75 of 1863 and the 
Mohanta filed his documents which are 
set out in the judgment of the sadar amin, 
Mr. DeCosta, and the e.irliest document 
mentioned therein is dated 1208 (B. E.). 

It is on the judgment of the sadaramin 
in this suit that the learned pleader 
founds his case. The. Rajah sued for 
possession but the suit was dismissed. 
The observation of the sadar amin that 
the Government may have a right to re¬ 
sume but not the Rajah, is of no greater 
weight than an argument leading up to 
his conclusion. It appears that the se¬ 
cond issue in the suit was: 

whether the land exceeds 100 bighas and was 
acquired before 1790? 

(2) A. I. B. 1926 F. C. 41^53 Oal. 6ii8=5S 
I.A. 100(P. 0.). 


and 'the finding was that the Mohanta 
or the idol had lakheraj debutter title 
from before 1790, It does not appear 
that this was an issue which was neces¬ 
sary for the disposal of the suit. Even 
if tile finding is regarded as conclusive 
between the parties it does not carry the 
plaintiff any further. We cannot assume 
that it was a revenue-free grant and 
unless such assumption was made, the 
implication arising out of the area being 
over 100 bighas and giving the Govern¬ 
ment the right to assess revenue and keejy 
it by virtue of S. 7, Reg. 19 of 1793 must 
fail. There was some confusion in the 
earlier days between rent and revenue—a 
matter which was elaborately dealt with 
by Sir Barnes Peacock in the Full Bench 
case of Mohamed Akii v. Asadunnessa 
Bibi (3). It is possible to think, how¬ 
ever, that where the grant was clearly 
only rent-free, there was no necessity tO' 
make this confusion. The question whe¬ 
ther the village was revenue-free or not 
did not arise in the suit and the observa¬ 
tions of the sadar amin are only obiter 
dicta. Id may be said that the claim 
that the village is a revenue-free estate 
was not definitely made till in this suit. 

There are no materials before us to 
show .that the grant was made before 
1790. We have the statement of the 
father of defendant 2, who was the 
Mohanta at the time of the thak survey, 
viz., in 1862 and he stated then, that 
the grant had been made by Nilmani Deo 
the then Rajah of Pachete. This was 
tlie year before the suit No. 75 of 1863. 
The decision in that suit could not alter 
the character of the tenure and the tenure 
remained subservient to theRaj-ih's zo- 
mindari and it was on that basis that 
the Rajah realized road-cess from the 
Mohanta from 1879. It is urged that the 
village was deemed a part of the estate of 
the Rajah only for the purposes of the- 
Road Cess Act. There is no evidence to 
show that it was regarded otherwise 
on any other occasion. We have th& 
statement of the father of defendant 2, 
made in 1861 and we have the statements 
of defendant 2, made recently. The 
judgment of the sadar amin is of no im¬ 
portance except to show that Rajah’s 
claim to possession (described in the 
proceedings as “assumption”) was dis¬ 
missed. We have the fact that th& 


(3) [1867] B. L. R. Sup. Vol. 774=9 W. R. L 
(F.B.). 
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Mohantas have been paying road-cess to 
the Rajah on the footing that the village 
is within his zemindari for half a century. 
It cannot be said, therefore, that thelplain- 
titi’s claim that the village is a revenue- 
free estate independent of the zemindari 
Pachete has any substance. We agree 
for these reasons with the findings of the 
learned Subordinate Judge and dismiss 
the appeal with costs. 

B. B. Ghose, J.—I agree. 

Appeal dismissed. 
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Rankin, C. J., and Mallik, J. 

Suhitmari Mitra —Plaintiff—Appellant. 

V. 

Kinu Mandal and others —Respondents. 

Appeal No. 380 of 1925, Decided on 
I4th January 1927, from the appellate 
decree of the Dist. Judge, Jessore, D/- 
I4th Januai'y 1926. 

Lease — Kabuliat-^Constructiori. 

Where a kabuliat provided: “when you would 
measure the lands we shall pay rent, without 
any objection, for lands found out by your 
measurement, in accordance with the prevail* 
ing rate of tenants holding similar class of 
lands. 

Held: that it means that if the landlord in* 
sists upon having a measurement he may do so 
and then when he does so the whole thing is 
to be reassessed on the basis of the prevailing 
rate for lands of the same plots; in other words 
the document is a contract by which the tenant 
goes on for the present at a fixed jama for a 
fixed land but there is a right in the landlord 
to -alter that position and to claim prevailing 
rate for the actual amount of land in the 
tenant’s possession. [ p 925 C 1] 

Samarendra Kximar Dutt and Tara- 
heshtvar Mitra —for Appellant. 

Prafulla Kainal Das —for Respondents. 

Rankin, C. J.—In this case the ques¬ 
tion arises whether the plaintiff landlord 
IS entitled to an enhancement as against 
the defendant of the rent of the tenancy. 
At the trial Court the plaintiff referred to 
a kabuliat but it was nob until the case 
-came before the Court of appeal that the 
kabuliat was laid before the Court; and 
in my judgm-ent, the first question before 
ns is to construe this kabuliat and find 
■out what it means. 

There are two clauses which require 
careful attention. It is quite clear that 
the ten ant held fora jama under the land¬ 


lord of Rs. 6*8 annas. It is quite clear 
that the rent had been changed and it is 
quite clear that the object of this kabu¬ 
liat is to increase the rent by 14 annas to 
the sum of Rs. 7-6 annas; and what is 
stated is tliat this Rs. 7-6 annas is in 
respect of about 3 pakhis of land 

as per boundaries of the different lots given 
below. 

Now, if the document had stopped there 
that would have been a very plain 'case 
indeed. It would have been as clear a 
case as could be imagined of a kind that 
is generally known as a consolidated jama 
and it would have been quite hopeless for 
the landlord to expect to get an increase 
of rent for additional area without pro¬ 
ving that the tenant was in occupation 
beyond the specific boundaries which were 
there laid down. Now, that is a fact 
which it seems quite probable was noticed 
by whoever drew up this document or 
assented to this document, and a little 
later in the document, after a,reference to 
different kists, there comes this'sentence 
(the whole dispute in the case to my 
mind is as to its meaning): 

when you would measure the lands we shall 
pay rent, without any objection, for lands found 
out by your measurement, in aocordance with 
the prevailing rate of tenants holding similar 
class of lands. 

It seems to me that the Court has to 
ask itself—Does that mean that if at any 
time there is a measurement and the 
tenant is found to be cultivating lands 
outside the boundaries he is then to pay 
the agreed jama of Rs. 7-6 annas for his 
original area plus the prevailing rate for 
the additional amount, or does it mean 
that it is to be at the option of the land¬ 
lord to have the whole thing measured 
and accurately ascertained 'and to have 
the jama fixed for the whole thing at the 
prevailing rate; in other words, superse¬ 
ding the arrangement as to Rs. 7-6 annas 
altogether. Now, it is not at all easy to 
make up one’s mind as between those two 
constructions. The document to my mind 
is highly ambiguous, but it does seem to 
me that if you ^ant to find out whether 
a tenant has gone beyond certain boun¬ 
daries you would not do j,t in a case like 
this by measurement. At the time of 
this kabuliat no measurement was made. 
The reference is to boundaries and if you 
want to see whether the tenant strayed 
beyond those boundaries you will do that 
by comparing his present holding with 
the boundaries; but the measurement 
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would be of no service in this cSiSe for the 
purpose of asoertaining whether or not 
there is an excess. The only suggestion 
that could be made of that sort would be 
to see whether or not the land was more 
than about 3 pakhis of land. T think, on 
the whole, that the best construction of 
|this document is to say that it means 
that if the landlord insists upon having a 
measurement he may do so and then when 
he does so the whole thing is to be re- ’ 
assessed on the basis of the prevailing 
rate for lands of the same plots; in other 
words, I read this document as being a 
contract by which the tenant goes on for 
the present at a fixed jama for a fixed 
land but there is a right in the landlord 
to alter that position and to claim pre¬ 
vailing rate for the actual amount of 
land in the tenant’s possession. That is 
certainly not a hard bargain because the 
landlord under that can get rent for no 
more than the tenant is actually occu¬ 
pying. What is more, he can get no 
higher rate than other tenants already 
pay. There can be no doubt whatever 
that that is a very reasonable bargain to 
make. In my judgment, that construc¬ 
tion is rather more in -agreement with 
the words used than the other possible 
construction. That being so and as the 
plaintiff cannot ask for more in this 
appeal than what he obtained from the 
first Court, the decree of the first Court 
ought to my mind to be restored. 

Under this contract the prevailing rate 
is the prevailing rate at the time and 
consequently we do not really have to 
enquire whether there is any ground for 
saying that the commissioner took three 
years’ average or did not take it. We 
are quite satisfied that Bs. 2-2 anuas per 
pakhi is a good and valid finding with 
reference to the prevailing rate and not 
in any way unjust. 

For these reasons I am of opinion that 
this appeal must succeed. 

The judgment and decree of the lower 
appellate Court must be set aside and 
those of the Court of first instance res¬ 
tored and affirmed with costs here and in 
the lower appellate Court. 

MalUk. J .—I agree. 

4 

B.®. Appeal alloued. 
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Page and Graham, JJ. 

Monoranjan Mitra —Appellant. 

v. 

Fazlar Bahman and others — Ees- 
pondents. 

Appeal No. 21 of 1926, Decided on 
14th June 1927, from an order of the 
Ist Addl. Dist. Judge, Dacca, D/- 8th 
September 1925. 

Evidence Act, S. 115 — Pre-emption —> Sale 
after notice that co-sharers have a right of 
pre-emption —Before commencement of sale 
co-sharer claiming his right without protest 
hy purchaser — Purchaser cannot subse¬ 
quently resist the claim of the co-sharer. 

Where the properties of an insolvent were 
sold after a notice that according to the terms 
of the Mahommedan Law, “ the co-sharers of 
the said insolvent have and shall have the right 
of pre-emption,” and the purchaser bid and 
before the s.ile commenced, the pre-emptor 
claimed his right of pre-emption without a 
protest by the purchaser, 

Held : that in a suit by the pre-emptor claim¬ 
ing his right of pre-emption, the purchaser 
cannot resist the suit on the ground that tho 
pre-emptor was not entitled to pre-empt under 
Mahomedan Law. [P 926, C 2] 

Bhupendra Kishore' Bose — for Ap¬ 
pellant. 

Gunada Charan Sen, Jitendra Kumar 
Sen Gupta and Amulya Charan Se 7 t — 
for Kespondents*. 

Ju^ment. —This is an appeal from, 
an order of the learned Additional Dis¬ 
trict Judge of dacca of the 8th Sep¬ 
tember, 1925. The order is oae the 
nature of which is not precisely defined. 
The receiver is an oSicer of the Court 
and he must act according to the order 
of the Court. Under S. 59, Provincial 
Insolvency Act, the receiver is entitled 
to sell the property of the insolvent sub¬ 
ject to the provisions of that section. On 
the 24th August, 1926, there was a 
notification of the conditions of sale pub¬ 
lished in'the panohayet, a local news¬ 
paper, and it was upon the terms and 
conditions of that notice that the ap¬ 
pellant must be taken to have bought the. 
property. That notification states that, 
the insolvent’s share in certain family- 
property will be sold by public auction 
subject to the charges that were there¬ 
upon imposed. The notice proceeded : 

according to the terms of the Mahommedan 
Law, tho co-aharerg of the said insulveut have 
and shall have the right of pre-emption. 

In accordance with that notice ,the 
sale was held on the 8tb September 
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and certain persons including the appel¬ 
lant bid at the auction. Before the sale 
commenced the respondent Fazlar Raha- 
inan who is the brother of the insolvent 
claimed his right of pre-emption as a C3- 
sliarer. It is not disputed that he was 
a co-sharer. As the several lots were put 
up for sale the respondent asserted his 
right of pre-emption apparently without 
protest from the appellant. Eventually 
the lots sold realized Rs. 1,515 and the 
appellant was the fiighest bidder, although 
at the close of the bidding for each lot 
the respondent had asserted his right of 
jne-emption. 

Thereupon, pursuant to the terms of 
the notification the receiver proceeded to 
give effect to the respondent’s claim as 
pre-emptor. The respondent, however, 
was not anxious to pay the whole of the 
purchase irToney at once. He paid 
Rs. 1,350 forthwith and desired to have 
a short period, until the 12th Sep¬ 
tember within which to pay the balance. 
Now, under S. 59 the receiver was not at 
liberty to accept consideration for the 
purchase by future payment without 
obtaining the leave of the Court, and he 
proceeded to obtain that leave forthwith, 
and the order complained of is an order 
under S. 59, of the Act giving leave to the 
receiver to accept a part of the considera¬ 
tion money at a future date upon the terms 
- set out in the order. It was strongly 
contended by the learned advocate for the 
respondents that this order was not an 
order within S. 75, sub-S. (3) of the Act, 
-because he contended that in substance it 
was merely a direction by the Court to 
■one of its officers. There is much force 
in that contention, but it is unnecessary 
for us to express a definite opinion on the 
point because, in our opinion, there is no 
•substance in the appeal. 

The learned vakil who appeared for the 
appellant, and who if, I may say so, 
argued his points extremely well and 
‘Confined his argument within a narrow 
compass, urged that according to the 
principles of Mahommedan Law the res¬ 
pondents had no right of pre-emption in 
the circumstances obtaining in this case. 
We resisted the temptation to embark 
upon what would have been the discus¬ 
sion of an interesting problem of law be- 
■cause we are of opinion that the appel¬ 
lant is bound by the terms of the contract 
into which he entered, and, in our opin¬ 
ion, one of the terms of the contract of 


sale into which he entered was that the 
co*sharers of the insolvent should be 
entitled if the sale took place to pre¬ 
empt the property sold. That, we think, 
is clear from the notification of sale itself 
which provide that 

the co'^harers cf the said insolvent have and 
shall have the right of pre-emption. 

It is a matter of no moment whether 
according to the rules of Mahommedan 
Law they would be held to have a right 
o! pre-emption, because the appellant 
has contracted that if he bought the pro¬ 
perty the co-sharers should have a right| 
of pre-emption. Now, the property was 
sold, and we think that, the appellant 
had no cause of complaint if after the 
sale had taken place the co-sharers exer¬ 
cised the right of pre-emption under the 
terms of the contract to which the ap¬ 
pellant had agreed. This case is to be 
determined upon the words of the con¬ 
tract to which the appellant was a party. 
It is clear that the right of pre-emption 
which was given to the respondent under 
the contract was one that he was entitled 
to exercise : see Gandy v. Gandy (1) and 
Jiban Krishna Mullik v. Nirupama 
Gupta (2). 

In our opinion there is no substance in 
this appeal which must be dismissed 
with costs ; the hearing-fee being assessed 
at three gold mohurs to the respondent 
Fazlar Rahman, and two gold mohurs to 
the receiver. 

R.D. Appeal dismissed. 

(1) [18S5] SOChH^ 57 = 54 L.” J. Ch. 1164= 
33 W. R. 803=33 L. T. 306. 

(•2) A. I. R. 1926 Cal. 1009 = 53 Cal. 922. 
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Cuming and Page, JJ. 

Sheik Kachu —Defendant l-r—Appel' 

lant. 

V. 

Mahammad Ali Mahmttd —Plaintiff— 
Respondent. 

Appeal No. 302 of 1925, Decided on 
30th March 1926, from the appellate 
order of the Addl Dist. Judge, Mymen- 
singh, D/- 7th April 1925. . it 

Evidence Act, S. 70— Document appearing 
from evidence to be invalid —S. 70 does not 
validate—Mortgage not properly executed-^ 
Mortgagor admitting execution—Document 
cannot be enforced as mortgage. 

Section 70 cannot„^n4.j$o.QS not affect to 
render valid, document which, it is apparent 
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from the evidence before the Court, is invalid 
in law ; A. I, B. 1925 P. C., 203 and A. I. B. 
1918 P. C, 3, Bel, oh. ; 16 C. W. N. 685, Dtst 

[P 923 C 1] 

A mortgage >ya8 duly executed and attested, 
but the 8Ub*registrai’ finding a teohnioal defect 
had the document re-executed by the mort¬ 
gagors in his bfiioe. This re-execution was 
duly registered though not re-attested. In, a 
suit upon the mortgage the mortgagor admitted 
execution. 

Held: that in spite of the admission the 
document did not amount to a mortgage and, 
therefore, was not an instrument creating a 
mortgage upon which the plaintiff could base 
his claim. [P 928. C 2] 

Annada Charan Karkoon —foi* Appel¬ 
lant. 

Birendra Kumar De —for Kespondent. 
Page, J . —This is a suit for foreclo¬ 
sure on a mortgage. The plaintiff claims 
to recover possession of the mortgaged 
property on the ground that the amount 
claimed under the mortgage is due. The 
defend ints plead that they had paid off 
what was due under the mortgage and 
therefore, the plaintiff was not entitled 
to recover possession of the mortgaged 
property. That plea has been found to 
be bad, and it has been held that if the 
mortgage is valid in law having regard 
to S. 59, Transfer of Property Act, the 
plaintiff is entitled to succeed. 

Now, the material facts are : that the 
mortgagors, the mortgagee and the at¬ 
testing witnesses are all illiterate persons 
and on the date upon which the mortgage 
was executed the parties and the attes¬ 
ting witnesses were all present, and in 
the presence of the attesting witnesses 
the names of the mortgagors were duly 
placed upon the document by a scribe 
duly authorized by the mortgagors in 
that behalf. The names of the attesting 
witnesses were also written on the docu¬ 
ment with liheir authority and in their 
presence. As all those acts were done in 
the presence of all the necessary parties, 
the document was validily executed 
in accordance with law. The mortgagors 
with the assent of the mortgagee on the 
following day took the document to the 
Begistry for the purpose of having it 
registered. Now, the instrument of 
mortgage was contained in two papers 
unattached to each other, and the signa¬ 
tures appeared only upon one of the two 
papers. It may, however, be taken for 
the purpose of this case that the two 
papers ssApleatly refer to each other to 
enable the ily>rtigage to be duly executed 
by the ezeolddou of 'one of them. The 

if' - 
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registration officer, however, on these 
two papers being presented to him ex¬ 
pressed the view that each of the papers 
ought to be duly executed and unless 
both the papers were executed, he stated 
that he would not accept the document 
for registration. Accordingly the mort¬ 
gagors, who were present at the regis¬ 
tration office, gave authority to one 
Hossain Ali to re-execute the mortgage 
in order to conform with the view ex¬ 
pressed by the registration officer. In 
the presence of the mortgagors and with 
their knowledge and consent a cross was 
then placed over the mortgagor’s signa¬ 
tures as they then appeared on the docu¬ 
ment and Hossain Ali wrote their names 
again on each paper. The result was 
that the document was re-executed by 
the mortgagors at the registration office; 
but unfortunately the witnesses who had 
duly attested the original execution were 
not present at the registration office 
when the original signatures were can¬ 
celled and the document was re-executed. 
In the new form the document was then 
presented to the registration officer and 
was accepted by him and duly registered. 

Now, the result of what had taken 
{dace was that the conditions of S. 59, 
Transfer of Property Act, upon the fulfil¬ 
ment of which depended the validity of 
the document as a mortgage were not 
complied with. The document that was 
originally executed was duly executed 
and attested, but was not registered ; 
whereas the document which was regis¬ 
tered did not comply with the provisions 
of S. 59 for the signatures of the execu¬ 
tants were not attested. In their written 
statement the defendants whose defence 
was that they had paid off the amount 
clue under the mortgage did not plead 
that the document sued upon was not a 
valid mortgage in law, and at the trial it 
was admitted by or on behalf of the 
mortgagors that the document was duly 
executed and attested. Now, if the plain¬ 
tiff had relied solely upon the admission 
of the defendants that the document was 
duly executed and attested, it might well 
be that he would have been entitled to 
succeed. But he did not do so. He ad¬ 
duced evidence before the lower Court 
from which it became apparent that the 
document was not a valid mortgage ac¬ 
cording to law. Now, S. 70, Evidence 
Act enables a plaintiff to dispense with 
proof of the matters therein mentioned if 
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they area-dmitted by the opposite party. 
jS. 70, however, cannot and does not affect 
ko render valid, document which, it is 
apparent from the evidence before the 
Court, is invalid in law : See Ganga 
Pershad Singh v. Ishri Pershad Singh 
(1) ; llira Bibi v. Ram Bari Lai (2). 

Having regard to th5 facts disclosed 
in the evidence the learned trial Judge 
dismissed the plaintiff’s suit. The plain¬ 
tiff preferred an appeal and the learned 
District Judge before whom the a^rpeal 
was brought decreed the plaintiff’s suit 
upon the ground that under the circum¬ 
stances the document that was registered 
must be taken to be the document as 
originally executed. In our opinion, 
there was no evidence before the Court 
which could justify such a finding, and 
on that ground the decision of the learned 
Additional District Judge cannot be 
supported. 

On behalf of the plaintiff, however, it 
was contended upon the authority of 
Gopal Chandra Chakraburtty v. Suren- 
dra Kumar Roy Choudkury (3), that the 
appellants'mortgagors were not entitled 
now to allege that the document was not 
duly executed, attested or registered. 
The facts of Gopal Chandra Chakra¬ 
burtty's case (3), however, were very 
different. In that case the Court held 
that the alteration that was made in the 
date upon which the document purported 
to have been executed by the mortgagor 
was explained to and accepted by the 
mortgagee and for the purpose of that 
case it must be taken that the mortgage 
was executed upon the date upon which 
the parties ultimately agreed that it 
should be taken to have been executed. 

In this case in our opinion, there is 
no ground upon which the doctrine of 
estoppel can operate. The parties were 
wholly illiterate persons and the mort¬ 
gagors made no representation with res- 
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not amount to a mortgage and, therefore, 
was not an instrument creating a mort¬ 
gage upon which the plaintiff could base 
his claim. Under the circumstances, we 
are of opinion that the appeal must be 
allowed and the suit dismissed. We 
make no order as to costs. 

Cuming, J.— I agree. The appeal 
should be allowed and the suit dismissed. 

Appeal allowed, 
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Cuming and Mallik, JJ. 

Jotindra Nath Ghosh and another— 
Petitioners. 

V. 

Soicrindra Nath Ultra and another — 
Opposite Party. 

Civ, Revn. No. 216 of 1927, Decided on 
2nd May 1927, against the .order of the 
Addl. Sub-Judge, Barisal, D/- 2nd De¬ 
cember 1926. 

(a) Civil P. C,, S, 115 — Error of law is no 
ground for revision. 

Ad error of law is no ground whatever for 
the High Court interfering under S. 115 : 4L 
Cal. 323 ; 11 Cal. C:(P. C.) ; 39 Cal. 473, Foil. 

[P 929 C 1] 

(5) Civil P. C., S. 115 — “ Jrtrisdiclion" 
means power to decide — Entertaining a peti¬ 
tion and deciding wrongly that it is 7iot main¬ 
tainable is not refusing to exercise jurisdiction. 

Jurisdiction in its ordinary rsense when ap* 
plied to a Court means the power or authority of 
judging and a Court is said to ,be of competent 
jurisdiction with regard to_a suit or other pro¬ 
ceeding when it has power to hear or deter¬ 
mine it or exercise any judicial power therein. 
Therefore when a Court entertains a-petition 
and deals with it but holds wrongly that it is 
not maintainable under any provision of the 
law that does not amount to a refusal to exer¬ 
cise jurisdiction : 39 Cal. 473 and 20 All. 73 

and 11 Bom. 488, Foil. CP 929 C 2] 

Brajendra Nath Chatterjee aud Sat~ 
indra Nath Roy Chaudhitry —for Peti¬ 
tioners. 


pect to the registration of tlie document 
to the mortgagee with the intention that 
the mortgagee should rely upon such 
misrepresentation. The plaintiff paid 
the money before the document was 


taken to the registry office. All tl: 
parties believed that the document an 
ounted to a mortgage valid in law. 1 
now trans pired that the document di 

(IJ A. I. K. lUiS P. C. 3=45 Cal. 74S^45~ 
A. 94 {P. C.), 

203=5 I'at. 58=52 

A. 362 (P. C.). 

(3) [1912] 16 C. W. N. 585=15 I. C. 460. 


Langford James and Nando Gopal 
Banerjee —for Opposite Party. 

Cuming, J. —The facts are as follows— 
The petitioner brought a suit No. 12 of 
1926 in the Court of the Additional Judge 
of Barisal. 

The 19th May was fixed for the hearing 
of the suit. Petitioner did not appear 
and the suit was then dismissed for default. 
He then‘made the usual application 
under O. 9, R. 9. This application was 
fixed for hearing on 14th August. He 
again failed to appear and the appli*" 
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S. 9, Civil P. C., which confers on the 
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cation was dismissed for default. He then 
again applied to have the dismissal 
set aside under S. 151 and O. 9, R. 9. 

The learned Judge heard the pleaders. 
He held that the petition could not be 
held to bo under 0. 9, R. 9 because in his 
opinion O. 9, R. 9 could not be applied 
with the help of S. 141 to the case of an 
application under O. 9, R. 9 which had 
been dismissed for default and' he there" 
fore rejected the petition. The petitioner 
moved this Court and obtained this rule. 

Mr. James who appears to oppose the 
rule contends that S. 115, Civil P. 0., has 
no application to the present case. The 
Munsif, if he wrongly dismissed the peti* 
tion holding that it was not maintainable 
under O. 9, R. 9 or S. 151 when it was 
maintainable, committed an error of law 
and that an error of law is not a ground 
for interfering under S. 115, Civil P. C. 

The petitioner's contention would seem 
to be this : That as the result of the 
error in law the Subordinate Judge re¬ 
fused to exercise the jurisdiction vested in 
him by law and deal with the matters 
under O. 9, R. 9. 

I have no hesitation whatever in hold¬ 
ing that an error of law is no ground 
whatever for this Court interfering under 
3. 115. Looking at the wording of S. 115, 
Civil P. C., this would seem too obvious 
to require any decision to support it. 

Reference, however, may be made to 
the cise of Sheto Prasad v. Ham Chandra 
Haribux (1), Amir Hassan v, Slieo Baksh 
Singh (2), Ham Gopal Jhoon fhoonwaUa 
V. Joharmall Khemkai'6), Sandar Singh 
V. Doru Shankar (4), Amritrav Krishna 
Despande v. Dalkrishna Ganesh (5) and 
Hari Bhikaji v. Naro Vishwanath (6). 

The petitioner's argument would -seem 
to be this : No doubt the Court did 
wrongly decide the preliminary question 
of law as to whether the matter did or 
did not fall within 0. 9, R. 9 and having 
wrongly decided that it did not so fall the 
Court refused to exercise the jurisdiction 
which O. 9, R. 9 gave him to decide whe¬ 
ther the petitioner had or had not a good 
reason for being absent when his case was 
called on. After all it is not O. 9, R 9 
that gives the Court jurisdiction to deal 
with the matter. It is, on the contrary . 

I irci9i85irciTr828^28Tor9T7^ 

aj [1884] 11 CaI.C=11 I.A. 237 IP.C.). 

8 ) tioiai 89 Cal. 478—15 I.O. 6*7. 

4) [1897] £0 All. 78=(1697) A.W.N. 168. 

5) [1687] 11 Bern. 488. 

6 ] [1885] 9 Bom. 482. 
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Courts their jurisdiction or power to try 
various matters. Jurisdiction in its ordi-i 
nary sense when applied to a Court means 
the power or authority of judging and a 
Court is said to be of competent juris¬ 
diction with regard to a suit or other pro¬ 
ceeding when it has power to hear or 
determine it or exercise any judicial power 
therein. 

In the present case the Court had 
power to entertain and deal with the peti¬ 
tion. It did so entertain it and did not 
refuse to exercise its jurisdiction. A plea 
in bar was then raised that the petition 
was not maintainable because it did not 
fall within any of the provisions of the 
Civil P. C. 

The Court exercised its jurisdiction for 
it heard the matter and then decided 
rightly or wrongly that the application 
did not fall within 0. 9, R. 9 and there¬ 
fore dismissed it. It certainly did not 
refuse to exercise its jurisdiction. It 
exercised its power of judgiog or its juris-’ 
diction and determined that tho applica¬ 
tion was incompetent because it fell uoder 
no section of the Civil Procedure Code. 
If it were wrong it committed an error of 
law, buc it certainly exercised its jurisdic¬ 
tion or power of judging. The arguoicnt 
of the petitioner would really come to this 
that if for some reason or other the Judge 
did not grant the relief asked for on the 
ground that he could not, that amounts to 
a refusal to exercise his jurisdiction. For 
instance where a Judge holds that a suit 
is barred by limitation and hence refuses 
to go into the merits, it might be equally 
well-argued that if he were wrong in 
holding that the suit was barred by limi¬ 
tation that he had refused to exercise a 
jurisdiction vested in him by law to de¬ 
cide the suit on the merits ; in fact that 
whenever the Judge decides a point of 
law against a party and so does not grant 
him some relief he has asked for, he has 
refused to exercise a jurisdiction conferred 
on him by law. It needs bub little exa¬ 
mination to see that the doctrine would 
always give what amounts to an appeal 
whether it was granted by the Code or 
not when the Judge by wrongly deciding 
a question of law refused to grant a suit¬ 
or the relief he sought for. 

For instance, a Court decides wrongly 
that a certain suit is barred by limitation. 

If he had not so decided he would have 
decreed the plaintiff’s suit. Hence he re** 
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fused to exercise a jurisdiction vested in 
him by law to decree the plaintiff's suit, 
This is, therefore, a case falling within 
S. 115, Civil P. C. I may, however, say 
that the Courts have consistently held it 
docs not- Ttfim Gopal Jhoon Jhoonwdllo/ 
V. Johcirmdll KheniJiCi (d) and Sundar 
Sirigh v. Doric Shankar (4). 

As West, J., tuts it in the case of 

Amritrav Krishna Despande v. Bal- 

krishna Ganesh (5) : . . 

' Whers the law speaks of oxevcise of jurisdic¬ 
tion or failing to exercise jurisdiction it means 
usin" or failing to use authority in entering on 
an enquiry and carrying it to a judicial con¬ 
clusion. The exercise of jurisdiction is not de¬ 
clined when such a conclusion has been arrived 
at merely because had the decision on a parti¬ 
cular point been diSerent, further questions 
would have had to be dispo.scd of. 

That is exactly what has happened in 
the present case. The Judge entertained 
the application, hoard it and determined 
that it did not fall within the scope of O. 
9, R. 9. Asa result of the decision on 
this point he did not dispose of the fur¬ 
ther question, viz., whether pctitionei 
had good ground for not being present 

when the case was called on. 

But by so doing he 'did not refuse to 
deal with the matter. He de^t with it 
and rejected the application. By so doing 
he did not refuse to exercise his jurisdic¬ 
tion. On the contrary he exercised it. 
The present case obviously does not fall 
within the four corners of S. 115. 

The rule must be discharged with costs. 
Hearing-fee 5 gold mohurs. 

Mallik, J.—I agree. 

( 5 . 13 . Rale discharged. 

A. I. R. 1927 Calcutta 930 
Page and Graham, JJ. 

Rakhal Chandra De —Judgment-debtor 
— Appellant. 

V. 

Mt. Kumicdini Dehya —Creditor—Res¬ 
pondent. 

Appeal No. 420 of 1926, Decided on 7th 
June 1927, from the appellate order of 
the Sub-Judge, Bakerganj, D/- 17th June 
1926. 

Execution .“ale—Setting aside—Minor pro^ 
perly repre-ented till passing of decree but 7iot 
so represented xn execution proceedings — Exe¬ 
cution sale need not be set aside — 0. 32 is not 
strictli/ applied to the stage of execution —CiviZ 
P. C., a 32. 

Even if there was no due representation of 
the minor in the execution proceedings had in 
furtherance of a dcci'ee in a suit in which the 
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minor was properly represented that fact is not 
a ground upon which the sale can be set aside. 

The provisions of 0. 32, relating to suits by or 
against minors have no direct application in 
proceedings in execution after the rights of the 
parties have merged in a good and valid decree. 
At any rate the rules in 0. 32 are not so strictly 
applied at that stage: A. /. iZ. 1921 CaL 496 
and A. I. B. 1924 Cal. 8i7, Foll.‘ [P 930 C 2] 

Surendra Nath Das Gupta —for-Appel¬ 
lant. 

Gunada Charan Sen and Prosanta 
Bhusan Gupta —for Respondeat. 

Judgment. —In our opinion, there i? 
no substance in this appeal. Both the 
Courts below have rejected an application 
by the appellant to set aside a sale partly 
for irregularities to which O. 2L, R. 90, 
Civil P. C. applies, and partly under S. 47 
upon the footing that the appellant at 
the time of the e.xecution proceedings out 
of which this appeal arises was not pro¬ 
perly represented. The only point which 
is taken on behalf of the appellant by 
the learned vakil who appears for him 
is that inasmuch as there was no 
formal appointment of a guardian 
ad litem in the execution proceedings 
the executiou proceedings are invalid, and 
the sale is not a good sale as against the 
minor. It is conceded that the minor 
was properly represented in the proceed¬ 
ings up to the passing of the decree by 
the sheristadar of vhe Court. It also ap¬ 
pears that in the execution proceedings 
notices were properly served upon the 
sheristadar of the Court, although some 
other person than the person who was a 
guardian ad litem during the trial was 
then filling that office. In Fani Bhusan 
Bhuian v. Surendra Nath Das (1). 
Sanderson, C. J., and Richardson, J., pas¬ 
sed the following observation : 

It is true that Sureudra Nath’s mother had 
died and that.at the stage of execution be had ia 
fact no guardian on the record. But as I have 
always understood the matter, the provisions of 
0. 32, relating to suits by or against minors, 
have no direct application in proceedings in 
execution after the rights of the parties have 
merged in a good and valid decree. At any rate 
the rules in O. 32 are not so strictly applied at 
that stage. The ' I..is ’ in respect of which it is 
essential that a minor defendant should be re¬ 
presented by a duly appointed guardian is at an 
end and execution having taken place, in deter¬ 
mining whether the minor was sufficiently repre¬ 
sented in the execution proceeding, the Courts 
are at liberty to look at the substance of the 
transaction. 

Now, looking at the substance of this 
transaction we have no doubt that the 

(1) A. I. R. 1921 GjI. 476. 
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miiior was properly represented in the 
execution proceedings. Further, Fani 
Bhusan Bhuianv. Surendra Nath Das (l) 
and Jinnat AH v. Kailas Chandra Ghow- 
dhury (2) are authorities in support of 
the proposition that even if there was no 
duo representation of the minor in the 
execution proceedings had in furtherance 
of a decree in a suit in which the minor 
was properly represented that fact is not 
a ground upon which the sale can be set 
aside. 

For these reasons, in our opinion, the 
appeal fails and must be dismissed with 
costs ; the hearing-fee being assessed at 
two gold mohurs. 

J.V. Appeal dismissed. 

(2) A. I, R. i924 Gal.'847. 
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SUHRAWARDY and Cammiade, JJ. 

Basirudin and others—Accused —Peti¬ 
tioners. 

V. 

King-Emperor —Opposite Party, 

Or. Revn. No. 1137 of 1926 Decided on 
2l8t January 1927, from the judgment of 
the Ss. J. Mymensing 

Penal Code, S$. 71, 147, 325 and liO— 

Sentences. 

Separate sentences uader S. 147 and 325 read 
with S. 149 are illegal in view of the provisions 
of S. 71: A.I.R. 1924 Cal. 771, Foil. [P 931 C 1] 

M. A. Quasim —for Petitioners. 

Judgment.— In this case the peti¬ 
tioners have been convicted under S. 147, 
I. P. C., and sentenced to nine months' 
rigorous imprisonment. They have also 
been convicted under S. 325 read with 
S. 149, I. P. 0., and sentenced to nine 
months’ rigorous imprisonment each— 
the sentences to run consecutively. The 
separate sentences under these two sec¬ 
tions are clearly illegal in view of the 
provisions of S. 71, I. P. C. Kiamuddi 
Karikar v. Emperor (l). We accord- 
ingly set aside the sentences passed under 
^47, I. P. C. The petitioners will 
serve out the sentence of nine months’ 
rigorous imprisonment under 8. 325 / 149, 
^ P. 0. The order under S. 106., Criminal 
P. 0., upon the accused is maintained. 

Order accordingly. 

f, • * * 

“ (iF'X'iTB.Iflas Cal. ■i7l=61 Cal. 78.- 
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Mcjkerji and Graham, JJ. 

Sm. Gourihala Debi and others —Defen¬ 
dants —Appellants. 



Probhas Chandra Batahyal and 
oilers—Plaintiffs -Respondents. 

Appeal No. 2224 of 1924, Decided on 
26th November 1926, from the appellate 
decree of the Addl. Dist. Judge, Midna- 
pore, D/- 19th August 1924. 

Possession—Possession lawfully and peace¬ 
ably obtained shall he maintained except 
against 2 >refei'enlial title-holder. 


Possession lawfully attained in the sense that 
it was not procured by force or fraud but peace¬ 
ably, no one interested opposing, is entitled to 
be maintained igainst all comers except suoh 
as could ple.»d preferential title. 12 All. 5i (P.C) 
Poll. [P 932 c’2] 

Amarendra Nath Bose and Jati Nath 
Ghose —for Appellants. 

Kshitish Chandra Chahravarti and 
Panchanan Ghosal —for Respondents. 


Mukerji, J.—The defendants are the 
appellants in this appeal. The suit out' 
of which it arises was instituted by the 
plaintiffs for establishment of their title 
to a tank and its banks which bear 
Nos. 1621 and 1622 in the settlement 
map of village Ajabnagar The plaintiffs 
claimed nishkar right in this property 
alleging that it is included in the Taidad 
of Bhagirath Batahyal, and asked for the 
declaration of title, confirmation of pos¬ 
session or in the alternative for recovery 
of possession and a, declaration to the 
effect that the record of right is wrong. 
In the record of rights, it may be stated 
here, the property is recorded in the 
names of the defendants. The defen¬ 
dants’ case shortly stated was that the 
property is included in another Taidad 
called Becharam Batabyal’s Taidad and 
that in the ordinary course of succession 
they have acquired title to it and are in 
possession of it. 


The Munsif made a decree declaring 
the plaintiffs’ niskar right to an undi¬ 
vided 2/15th share of the property in 
suit and confirmed their possession in 
respect of that share. 


The defendants preferred an appeal and 
the plaintiffs a cross-appeal. The result 
of these was that the Subordinate Judge 
declared the plaintiff’s title to the entire 
16 annas of the property as against the 
defendants, and confirmed their posses- 
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sion therein and declared the record of 
rights to be wrong. 

Now the position seems to be this. 
The Munsif found that the genealogy 
upon which the plaintiLfs relied was not 
complete and contained some false and 
unfounded statements, that they had not 
made their co*sharers parties to the suit, 
and that they had succeeded in establish¬ 
ing their title only to the extent of 2- 
16th share. The Subordinate Judge held 
that the record of rights which stands in 
the defendants’ favour has been amply 
rebutted by the plaintifl's’ evidence, that 
the entry in the record of rights is 
wrong, that the defendants have no right 
to the property, and that the plaintiffs 
have got title to and are in possession of 
it. As regards the extent of the plain¬ 
tiffs’ title, the Subordinate Judge was 
not satisfied that the plaintiffs have got 
no other co-sharer living, and though he 
found that the plaintiffs’ title had been 
made out only to the extent of 2-15th, he 
was satisfied that the defendants were 
not plaintiffs’ co-sharers. As he found 
the plaintiffs’ evidence of possession to 
be satisfactory, he decreed the suit as 
above stated, making a reservation that 
the plaintiffs’ co-sharer, if any. will not 
be bound by this judgment. 

The dtcision of the learned Judge has 
been challenged before us upon several 
grounds which ultimately resolve them¬ 
selves into two, the first being tliat the 
plaintiffs’ title should not have been 
declared, upon the findings of the learned 
Judge himself, to any thing beyond the 
2-15th share, and the second being that 
if the first ground succeeds the plaintiffs’ 
possession should be confirmed to the 
extent of that share only. 

The first ground obviously must suc¬ 
ceed as there is no point in making a 
declaration to the extent of 16 annas as 
against the defendants only which will 
not be operative as against the plain¬ 
tiffs’ co-sharers. This declaration is 
wholly unnecessary in view of the fact 
that the declaration as to the erroneous 
character of the entry in defendants’ 
favour is being retained, and if this decl- 
ai-ation is made it may lead to complica¬ 
tions. 

As regards the second ground I am of 
opinion that the decree confirming the 
plaintiffs’ possession in the entire sixteen 
annas of the tank need not be disturbed 
as the defendants have been found to be 


trespassers. The plaint discloses suffi¬ 
cient materials for a cause of action for 
a prayer for confirmation of possession. 
The finding of the learned Judge is that 
the plaintiffs have been all along in pos¬ 
session, and it is the prayer for the con¬ 
firmation of possession with which we 
are here concerned. It is unnecessary in 
the present case to enter upon the dis¬ 
cussion of the question whether and 
under what circumstances a suit for re¬ 
covery of possession may succeed as 
against a trespasser merely on the 
strength of previous possession for any 
period short of the statutory period of 
twelve years, a question which has led 
to considerable diversity of judicial opi¬ 
nion so far as this Court is concerned 
beginning with the case of Nisa Chand 
Gaita v. Kanchiram Sagani (1) and 
ending with that of Naha Kishore Talak- 
das V. Paro Beua (2). The present case, 
in my opinion, fails well within the 
dictum of the Judicial Committee in the 
case of Mt. Sundar v. Mt. Parbati (3) 
in which iheir Lordships observed that 
possession lawfully attained in the sense 
that it was not procured by force or 
fraud but peaceably, no one interested 
opposing, is eotitled to be maintained 
against all comers except such as could 
plead a preferential title. I am accord¬ 
ingly of opinion that the declaration as 
to confirmation of possession which the 
plaintiff has succeeded in getting in the 
Court of appeal below should be allowed 
to stand. 

The result is that this appeal succeeds 
only to this extent that the declaration 
as to the plaintiffs’ title to be found in the 
decree of the learned Subordinate Judge 
will be expunged, and the rest of the said 
decree will stand. In view of the 
technical nature of the appellants’ suc¬ 
cess, he will get no costs in this appeal 
and each party will bear their own casts 
therein. 

Graham, J. —I agree. 

G B. Appeal partly allowed. 


(IJ [18l9j 26 Cal. 5^9=3 0. W. N. 568. 

U) A 1. R. 1922 Cal. 193-60 Cal. 23. 

(3) U869J 12 All. 51-16 I. A. 15:6=5Sar^ 

4J8 (P. C.) 
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Mukerji and Graham, JJ. 

Bepin Behari Dandapat and others^ 
Defendints —Appellants. 

V. 

Trailahya Nath Dandapat and others 
—Plaintiffs—Bespondents. 

Appeal No. 69 of 1925, Decided on 
2nd December 1926, from the decree of 
the Disb. Judge, Zillah Midnapur, D/- 
5th June 1924. 

(а) Record of rights — Presumption arising 
from, is conclusive until rebutted. 

The presumption arising from the entry in 
the record of rights is a very importAnt piece 
of evidence and is conclusive until it is re¬ 
butted by evidence. [P 934 C 1] 

(б) Attestation—Mere attestation does not 
prove knowledge of contents by attestator. 

Mere attestation is not sufficient for the pur¬ 
pose of imputing to an attesting witness know¬ 
ledge of the contents of the document attested 
by him, in the absence of facts and circum¬ 
stances which would indicate such knowledge. 

[P 931 C 1] 

Mritunjoy Chattopadhya —for Appel¬ 
lants. 

Santosh Kumar Pal —for Bespondents. 

Mukerji, J.—The principal defen¬ 
dants are tlie appellants in this appeal. 
The appeal arises out of a suit for de¬ 
claration of title and confirmation of 
possession.. The suit lias been decreed 
by both the Courts below. Plaintiffs' 
case shortly stated was that the land in 
suit had been purchased by them under 
a kabala, dated 1294, from a person who 
in his turn had made a purchase in res¬ 
pect of it in 1290. The plaintiffs al¬ 
leged that after their purchase they wore 
in possession of the land through a tenant 
named Haru, that thereafter they were in 
possession thereof through another tenant 
named Mahipati, and that the latter sur¬ 
rendered in 1317 corresponding to 1910 
and that since then they were in khas 
possession. In 1916 the lands were 
recorded in the record-ot-rights in the 
names of the defendants and as the 
plaintiffs* title and posession were 
thereby jeopardised they instituted the 
present suit for declaration of title and 
confirmation of possession. 

In support of the plaintiffs* case, 
amongst other documeuts, the plaintiffs 
relied upon the kabala of their purchase, 
dated 129^^hat of their vendors' pur¬ 
chase, a plaint and a decree 

^ .on suit for reni against their tenant Haru 


dated 1897, a chitta of the Irrigation 
department showing Mahipat’s posses¬ 
sion before and during 1915-16, receipts 
and copies of registers of the Irrigation 
department showing payment of water 
rate for this land as well as other lands, 
collection papers, some counterfoils of 
rent receipts and a kabuliat, dated 1922, 
which the plaintiffs had executed in 
favour of the irrigation department for 
payment of Irrigation charges. On a 
consideration of these documents as well 
as of the other evidence, oral and docu¬ 
mentary that was adduced in the case 
the Courts below came to the conclusion 
that the plaintiffs had title to the land 
in suit and were also in possession of it. 

The learned District Judge has held 
that the boundaries given in the kabalas 
of 1290 and 1294 may be reconciled on 
three sides, that the plaint and decree of 
the rent suit of 1897 give the same 
boundaries and that none of the other 
documentary evidence with the exception 
of the kabuliyat of 1922 gives the bounr 
daries of the land tliey deal with. He 
does not appear to have been very much 
impressed by the oral evidence by which 
plaintiffs’ possession through tenants 
was sought to be proved. He relied a 
good deal upon the kabuliyat of 1922, 
which gives the boundaries of the land 
as they exist at present, and contains 
the signature of the defendant 1, as an 
attesting witness. On the whole he ac¬ 
cepted the plaintiffs’ case as true and 
affirmed the decree of the trial Court 
decreeing the plaintiffs' suit. 

The learned vakil appearing on behalf 
of the appellants in this case has taken 
several grounds for the purpose of chal¬ 
lenging the decree passed by the learned 
District Judge. Amongst these grounds 
three may be mentionei as being worthy 
of consideration. 

One of these grounds relates to the 
kabuliyat of L922 which is referred to in 
the judgment of the learned Distriofc 
Judge. The kabuliyat from the list of 
documents appears to have been m irked 
as Ex. 6 in the cise. It is, however, not 
on the record before m. What may be 
gathered as to the contents of this kabu¬ 
liyat seems to be that there are recitals 
in this document which go to show that 
the plaintiffs were in possession of the 
land in suit. If it was merely the reci¬ 
tals in this document which were sought 
to be used in favour of the plaintiffs and 
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against the defendants the objection that 
could legitimately be taken to the use of 
this document would be that the recitals 
are not admissible in evidence. The 
more so because they would amount only 
to an admission made by a party in his 
own favour. 

Another objection relates to the find¬ 
ing of the learned District Judge as re¬ 
gards knowledge on the part of the defen¬ 
dant 1, because of the fact that his name 
appears as an attesting witness to this 
kabuliyat. The learned Judge does not 
appear to have found any facts or circum¬ 
stances which would go to indicate that 
the defendant 1 wlien he put his name 
down on the kabuliyat as an attesting 
witness had knowledge of its contents 
and in the absence of facts and circum¬ 
stances which would indicate such know¬ 
ledge, as has been repeatedly laid down, 
mere attestation is not sufficient for the 
purpose of imputing to an attesting wit¬ 
ness knowledge of the contents of the 
document attested by him. 

These two objections to our min'l seem 
to be not altogether without substanee. 
But apart from them there is a more 
serious one to which I shall presently 
refer and on a consideration of that ob¬ 
jection it seems to me that the case must 
be sent back for a re-hearing of the ap¬ 
peal. The record-of-rights, as I have 
stated, shews that the defendants were 
recorded as being in possession of the 
lands in the year 1916 or at least that 
was the year in 'which the record-of- 
rights was finally published. In the 
judgment of the le.arned District Judge 
nothing appears from which it can be 
gathered that he was allowing the defen¬ 
dants the benefit of the presumption 
which arises from the entry in the re- 
cordmf-righls. It is true that on a 
consideration of tlje documentary evi¬ 
dence in the case coupled with such oral 
evidence as he considered reliable he 
came to the conclusion that the plaia- 
titls title was proved and that their 
jpossession had been established. But 
this presumption which the law allows 
and which, in my opinion, is a very im¬ 
portant piece of evidence and is conclu¬ 
sive until it is rebutted by evidence ad¬ 
duced on the side of the plaintiffs does 
not appear to have been properly taken 
into account by the learned District 
Judge. It being an admitted feature of 
the case that excepting the kabuliyat of 


1922 there is no documentary evidence 
posterior to 1897 which shows plaintiffs' 
possession, the record-of-rights of 1916 
is a very important piece of evidence, the 
exact value of which should be appraised 
in deciding the case. 

I am accordingly of opinion that the 
decree passed by the learned .District 
Judge must be set aside and the case sent 
back to his Court so that be may now 
proceed to re-hear the appeal and deal 
with it in accordance with the observa¬ 
tions made above. 

Costs of this appeal will abide the 
result. 

Graham, J. —I agree. 

G.B. Case remanded. 
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SUHRAWARDY AND CaMMIADE, JJ. 

Rajani Kanta Shaha Banik —Plaintiff 
—Appellant. 

V. 

Ramani Mohan Gos%vami and others — 
Defendants—Respondents. 

Appeal No. 1169 of 1924, Decided on 
30th November 1926, from the appellate 
decree of the first Addl. District‘Judge, 
Dacca, D/- 25th February 1923. 

Sped jic Belief Act, S. ^‘1, Proviso—Suit for 
a mere declaration—Property leased to insol¬ 
vent-defendant, sold as belonging to latter—SuH 
barred under S. 42 if it omits to ask for con¬ 
sequential relief. 

Where a plaintil! brought a suit for declara¬ 
tion of title to certain property leased to the 
insolvent-defendant but wrongly sold by insol¬ 
vency Court as belonging to the insolvent. 

Held : that inasmuch as the plaintiff must 
get not only a declaration of his title but must 
get rid of the sale of the property by the insol¬ 
vency Court .as belonging to ''the .insolvent, he 
Wiis bound to sue for'consequential relief in 
addition to the declaration of 'his title and so 
his suit was barred under S. 42. [P 935, C 1] 

Hemendra Kumar Das —for Appellant. 

Rajendra Chandra Guha —for Respon¬ 
dents. 

Judgment. — The question raised in 
this appeal is that the decision of the 
lower appellate Court is wrong by which 
that Court has confirmed the decree of 
the Court of first instance which dis¬ 
missed the plaintiff’s suit on his failure 
to put in proper Court-fees on the plaint. 
The property is claimed by the plaintiff 
under a mortgage-decree and the subse¬ 
quent purchase by him in execution of 
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the mortgage-decree against the insolvent 
who is his fatherin-law. His cise is 
that subsequent to his purchase his father- 
in-law took a lease of the house and has 
been living 'in it. The insolvency Court 
ordered the property to be sold as that of 
the insolvent. The plaintiff applied to-that 
Court for determination of his title to 
the property but the insolvency Court 
upheld the order passed by it for the 
sale of the property and refused to go 
minutely into the'question of title. There¬ 
upon the plaintiff brought the present 
suit for a mere declaration of his title to 
the property. Both the Courts below 
found that the suit is barred under S. 42, 
Specihc Belief Act, and that the plaintiff 
is bound to sue for consequential relief 
and properly to stamp the plaint. We 
think that this view is correct. The 
plaintiff must get not only a declaration 
of his title but must get rid of the sale 
of the property as belonging to the insol¬ 
vent by the insolvency Court. There 
has been a further complication since the 
institution of the suit, viz., the property 
has been sold under order of the insol¬ 
vency Court and purchased by a third 
party. The suit, in our opinion, even if 
it be held to be properly stamped, will be 
fruitless The learned vakil for the ap¬ 
pellant asks for permission to withdraw 
the suit. We think that we should give 
him that permission but he must pay the 
costs of the respondent in all the Courts. 

J.V. Order accordingly. 
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Ddval and Mitteb, JJ. 

Sm. Matangini Devi and another — 
Appellants. 

V. 

Behari Lal Benerjee —Bespondent. 

Appeal No. 453 of 1925, Decided on 
20th December 1926, from the original 
order of the District Judge, Burdwan, D/- 
22nd August 1925. 

Execution—Objection by judgment-debtor — 
Decree-holder abeent-^So adjudication on me- 
rite of objection-petition^Order altowiny objec¬ 
tion ie aet aside. 

Inobjeotion by the jadgment-debtor to the 
exeoutioa of a decree the decree*holder' was 
abeent:;tha jndgmenfe'debtor'Wae preseot by bis 
V plea4er the Judge passed the following 
order! * l^e petitioner's pleader is present. 
The exeontidn case U hereby dismissed for de- 
’ and pstitioner^e objeotion is allowed.*. 


The merits of the npplic.^tion of obieotion were 
not argued before the Judge ex parte, nor did 
the Judge really come to any adjudication on 
the merits of that application; 

Held', that the further order “ petitioners' 
objection is allowed,” must be set aside. 

[P 935 C 2] 

Panchanan Chon'dhury — for Appel¬ 
lants. 

Bankivi '‘Chandra Mukerji and Durga 
Das Boy —for Bespondent. 

Duval, J. —In this case there was an 
application made for execution of a cer¬ 
tain decree passed in a will case which 
had be'en finally decided by this Court on 
the 5th January 1921. In March 1923 
an application was made to transfer the 
case to the Subordinate Judge of Asansol 
for execution. It was so transferred but 
was subsequeutly dismissed for default. 
Then a fresh application was made before 
the District Judge for execution of the 
decree on the 6tl\ May 1924. A notice 
was issued apparently under O. 21, B. 22 
and a petition of objection was filed. 
The case was adjourned for various rea¬ 
sons mainly because the District Judge 
engaged himself in the Sessions from 
August 1924 to August 1925 and came 
up OQ the 22Qd of that month when the 
decree-holder was absent. The judgment- 
debtor was present by his pleader and the 
Judge passed the following order: 

The petitioner’s pleader is present. The ex* 
ecution case is hereby dismissod^for default and 
petitioner's objection is allowed. 

Now it is perfectly clear that the order 
dismissing the execution case for default 
is a good order and that order must stand 
simply on the ground on which it was 
given that is, the absence of the decree- 
holder. But that is no ground for adding 
“ petitioner’s objection is allowed.” It 
does not appear on the record that the 
merits of this application of objection 
were argued before the Judge ex parte nor 
does it appear that the Judge really came 
to any adjudication on the merits of that 
application. We think, therefore, that 
the proper order is that while cofirming 
the order dismissing the execution case 
for default we set aside the further order 
“petitioners’ objection is allowed.” In 
case ony other application is made it will 
be open to the judgment-debtor again to 
raise his objection. 

In the circumstances, we pass no order 
as to costs. 

B.D. Order accordingly. 
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C. C. Ghose, and Cammiade, JJ. 

Tula Mia —Accused—Appellant. 

V. 

King-Emperor —Opposite Party. 

Cr. A. No. 599 of 1926, Decided on 27th 
January 1927, from the order of the Ss. 
J. Noakhali, D/- 17th July 1926. 

(а) Criminal P. C.. S. 297— Charge must set 
out all points of law and fact. 

As the law allows an appeal in cases of trial 
by jnry on the ground of misdirections, the 
charge should be in such a form as to enable 
the Court of appevl to say that all points of law 
andftct were clearly and correctly and with 
sudicient fullness explained to the jury, having 
regard to the evidence adduced in the case : 34 
Cal. G98, Foil. [P 936 C 2] 

(б) Crhninal trial —Presiding officers should 
iw^ist upon compliance with procedural law as 
embodied in statutes and decisions. 

It should be the duty of the presiding officers 
in criminal trials to see that the requirements 
of law as laid down in the Criminal Procedure 
Code and by the High Courts, are complied with 
fully and satisfactorily. [1* 936 C 2] 

Siiresh Ch. Taluqdar and Hem Kumar 
Boie —for Appellant. 

Khondkai —for the Crown. 

C C.Ghose, J. —In this case we are of 
opinion that the only course open to us 
having regard to what is stated below, is 
to set aside the verdict of the jury and tho 
sentence passed upon the accused and to 
order that the accused be retried accord¬ 
ing to law. The course that has been 
forced upon us in this case is one which 
we adopt with very greit regret. 

On a previous occasion the present ap¬ 
pellant’s case had come before this Court 
and it was then ordered that the accused 
should be retided, the conviction and sen¬ 
tence being sot aside. That was some¬ 
time early last year. There has been a 
retrial in accordance with the previous 
order of this Court and the pi-esent accus¬ 
ed has been convicted under the second 
part of S. 304. I. P. G., and sentenced to 
suffer rigorous imprisonment for ten years. 

On the present appeal it has been con¬ 
tended before us that it is impossible to 
make out from the charge itself—it being 
so scrappy and insufficient as it anpears 
on the record before us—with any degree 
of certainty that the charge is not open to 
the comment of misdirection. The charge 
as appears from the record consists of 
heads of what was stated to the jury. No 
doubt the law requires that the heads of 
a charge to the jury should be recorded, 


but it is equally clear that as the law 
allows an appeal in cases of trial by jury 
on the ground of misdirections the charge 
should be in such a form as to enable the 
Court of appeal to be satisfied that it was 
delivered with sufficient fullness to the 
jury and that it is such as to enable the 
Court of appeal to say that all points of 
law and fact were clearly and correctly 
explained to the jury having regard to the 
evidence adduced in the case. What we 
have said above is no more than what was 
laid down by a very eminent and experien¬ 
ced Judge of this Court—Mr. Justice 
Rampini—in 1907, in the case of Panchu 
Das V. Emperor (1). We have been 
through the heads of the charge as recor¬ 
ded by the learned Sessions Judge and, in 
our opinion, it is impossible for us to say 
that the heads of'the charge to the jury 
have been recorded with sufficient full¬ 
ness and clearness as required under the 
ruling cited above. It should be the duty 
of presiding officers in criminal trials to) 
see that the requirements of law as laid 
down in the Criminal Procedure Code and 
as insisted upon by this Court from time 
to time are complied with fully and satis¬ 
factorily. That has not been done in this 
case and we are, therefore, left, there be¬ 
ing no other alternative, to adopt the 
course indicated above. 

The result, therefore, is that the pre' 
sent conviction and sentence must be set 
aside and the accused should be retried. 
We direct that such re-trial should take 
place as soon as possible. In the circum¬ 
stances which have happened in this case 
we direct that the re*trial should take 
place before the learned Sessions Judge 
of Comilla. 

Let fcjie record be sent down as soon as 
possible. 

J V- _ Retrial ordered. 

fl) [1907J 31 Cal. 698=*ii C. W. N. 666. 
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B. B. Ghose and Graham, JJ. 

Srish Chandra Dutta and others — 

Plaintiffs—Appellants. 

V. 

Mathura Nath Dutta —Defendant—’ 
Respondent. 

Appeal No. 1033 of 1924, Decided on 
29th April 1926, from appellate decree 
of the Second Sub-Judge, Tippera, D/" 
4th February 1924. 


1927 Srish Chandra v. Mathura Nath Calcutta 937 


Co-shflftfr — One co-iharer can hax^e joint 
possession over land afcftndoncd by a tenant rtno 
occupied by a7iolhcr co~sharer landlord. 

On tlie abandonment of a holding by a 
ant, a oo'sbarec landlord is entitled to joint 
possession without seeking for partition of the 
joint property as against another co*sharer 
landlord who takes possession of the holding ; 
26 Cal. 553, Foil. CP 917 C 2] 

Birendra Kumar Das —for Appellants. 
G, C. Sen and Preo Nath Diitta for 
Respondent. 

Judsfinent. —This appeal arises out 
of a suit for joint possession •with regard 
to a four annas shave of a piece of land. 
The plaintiffs and the defendant are 
co-sharer landlords. The disputed land 
was in the possession of a tenant named 
Brindaban Nath. After his death, his 
widow Anandimoyee was in possession 
of it. Then Anandamoyee abandoned 
the holding about 11 years ago and the 
defendant who is a landlord to the extent 
of a four annas shai'e took possession of 
the entire land. The plaintiffs, therefore, 
seek joint possession with the defendant 
of their four annas share of the land, to 
which they say they are entitled on the 
abandonment of the holding by the ten¬ 
ant. The first Court made a decree in 
favour of the plaintiffs. On appeal, the 
lower appellate Court dismissed the suit 
on what appears to be the principal 
ground that the defendant had been in 
actual possession of the land for over 11 
years by erecting a tin-shed thereon. He 
held that there was no ouster of the 
plaintiffs or any waste of the joint pro¬ 
perty nor was there any injury caused 
by the defendant’s possession. The Sub¬ 
ordinate Judge on these findings dis¬ 
missed the plaintiffs’ suit. The plain¬ 
tiffs have appealed against that decree. 

The first difficulty in understanding 
the judgment of the Subordinate Judge 
is why the question of waste and injury 
has been brought in. It appears, how¬ 
ever, that in certain of the reported cases 
persons in the position of the plaintiffs 
in this case charged waste and injury 
against their opponents and those words 
have been taken from the reports of 
those cases. But, in the present case, 
there is no allegation as regards waste 
and injury. The plaintiffs want to en- 
for^ theU ordinary right as co-sharers 
to reciDTev^dint possession *and what we 
have to^80e ilhwbether the plaintiffs have 
; iCNBt their right.; to joint possession and 
;t||^honId not be allowed to exercise that 


right on the ground of justice, equity and 
good conscience as laid down by the 
Judicial Coramitte in the well-known 
case of Watson k Co. v. Eamchand Dull 

In this case, there is nothing which 
can be said to bring into play the rule of 
justice, equity and good oon'cience 
against the plaintiffs. The only thing 
upon which the learned advocate for the 
defendant-respondent relies is the fact 
that the Subordinate Judge has found 
that the defendant has been in occupation 
of the disputed land without any objec¬ 
tion by erecting a tin-shed thereon for 
over 11 years. From this we are asked 
to infer that the defendant took _ posses¬ 
sion with the consent and acquiescence 
of the plaintiffs. This question of acquie¬ 
scence was actually raised in the issues 
in the trial Court, but it was not pressed 
by the defendmt. It can hardly, there¬ 
fore, be allowed to be raised in second 
appeal for the first time. The matter, 
therefore, stands thus ; The plaintiffs 
had the riglit to joint possession with 
the defendant on the abondonment of the 
holding by the tenant. They did not 
proceed to exercise that right at once, 
why it does not appear from the judg¬ 
ment. But •we are informed that several 
of the plaintiffs were and are still minors 
and that was the reason why this was 
not done. But the fact of their not 
rushing into Court cannot take away 
their ordinary right which the law allows 
them and, as there is nothing in the 
circumstances which can prevent them 
from exercising their right, they are 
entited to joint possession of the property 
to the extent of their four annas share 
with the defendant. The case of Watson 
k Co. v. Eamchand Diitt (l) and Lach- 
mesivar Singh v. Manowar Hossein (2) 
were distinguished in the case of Dilhar 
Sardar v. Hoseiii AH Depart (3) where 
it was held that a person in the, position 
of the plaintiffs in the present cise was 
entitled to joint possession without seek¬ 
ing for partition of the joint property. 
That case applies under the present cir¬ 
cumstances. 

It is lastly represented to us by the 
learned advocate for the respondent that 
the defendant uses the disputed land for 

" (irflSgOl IR Cal. 10=17 ”l7~A7iiO 5 Sar, 

5.35 (P C.). 

(2) [1892] 19 Cal. 253—19 1. A. 48=6 Sar. 

133 (P. C.). 

(3) [1899] 26 Cal. 553. 
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a cliaritable purpose by erecting a dis¬ 
pensary on it : and the result of giving 
joint iiossession to the plaintiff would be 
to destroy it. As a matter of law, we 
cannot take that into consideration. 
But if tlie land is being used for a chari- 

certainly the plaintiffs 
will see their way to enforce their right 
in such a manner as not to destroy the 
charitable work of the defendant. With 
these observations* we decree the appeal, 
set aside the decree of the Subordinate 
Judge and restore that of the Munsif 
with costs in this Court as well as in the 
Court of appeal below. 

Decree set aside. 
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Judge refused to grant time and there¬ 
upon the pleader for the applicant stated 
that he had no evidence and no further 
instructions. Upon that the application 
for setting aside the sale was rejected for 
default of the applicant. This order of 
dismissal was passed on the 23rd August 
1924. On the 20th September 1924 one 
of the judgment-debtors put in an appli¬ 
cation purporting to have been made un¬ 
der O. 9, R. 9, Civil P. G., for restoration 
of the application for setting aside the 
sale. The learned Subordinate Judge re¬ 
jected the application on the ground that 
that rule did not apply to such an appli¬ 
cation. The judgment-debtor appeals to 
this Court and a preliminary objection 
has been taken to the competency of the 
appeal on the ground that there was no 


B B. Ghose and Panton, JJ. 

Dasarathy Chakravarty —Appellant. 

V. 

Maharaja Khaunish Chandra Ray — 
Respondent. 

Appeal No. 349 of 1924, Decided on 
18th February 1926, from the original 
order of the Sub-Judge, Nadia, D/- 20th 
September 1924. 

(a) Civil P. C , 0. 43, R. 1 (^)— Order refwi- 
ing to set aside the dismissal of an application 
under O. ‘2L, R. 90, for default is non-appeal- 
able—Civil P. C., 0. 21. R. 90. 

There is no appe.il against an order refusing 
to set aside the dismissal of an applio.ition un¬ 
der O. 21, R. 90, for default : 25 C. L. J. 163, 

Dlst : 31 Cal. 207, Foil. [p. 933 , p. 2] 

(fc) Civil P. C., O. 9, R. 9— Applicability. 

Rule 9 does not apply to proceedings in ese- 
oution,; 17 All. 103 (P. C.). and 18 Cal. 635 and 
^ICaLl.FolL [P. 939, C. 1] 

Rupendra Kumar Milter a.adi Dharma- 
das Seth ,—for Appellant. 

D. N. JBagchi and Mohini Mohan 
Bhattacharjee —for Respondent. 

Judgment. —The appeal raises the 
question whether O, 9. R 9, Civil P. C., 
IS applicable to an application made for 
setting aside a sale in execution of a 
decree under O. 21, R. 90, Civil P. C. 
The question arises in this way : The 


appeal under the Code against an order 
made by the Subordinate Judge. In 
answer to that objection the learned-vakil 
for the appellant relies on O. 43, R. 1, 
Cls, (c) and (i). Civil P. C. Cl. (c) only 
refers to an order rejecting an application 
for setting aside the dismissal of a suit. 
That clause, therefore, does not apply in 
terms. 

It is contended that the order falls 
under Cl. (j), and reliance has also 
been placed on the case of Kali Kanta 
Ghucker!utty v. Shyam Lai Das Basu 
( 1 ), in support of an appeal. This appeal 
is not against the order of dismissal for 
default which might fall within Cl. (j) of 
that rule. But this appeal is against the 
order refusing to set aside the dismissal 
for default. It is contended on behalf of 
the respondent that on the authority of 
the case of Jttng Bahadur v. Mahadeo 
Prosad (2), which was decided under the 
old Code, no appeal lies agairst such an 
order. We think that the contention of 
the respondent should be accepted that 
there is nj appeal against an order refus* 
iug to set aside an order of dismissal for 
default of an application such as this. 
Then with regard to the main question 
whether O. 9, R. 9, applies to such a case 
as this, we are asked to set aside the 


appellant before us presented an appli¬ 
cation for setting aside a sale under O. 21 
R. 90. On the date fixed for the hea\ing 
of the case the applicant was not ready 
with his evidence and he asked for time. 
Time was granted on one occasion but on 
the next occasion he was still not ready 
with his evidence. Further time was 
asked for and the learned Subordinate 


Older in the exercise of our revisional 
jurisdiction. We are of opinion that the 
case of Thakur Pershad v. Sheikh Fakir' 
ulla (3) is really decisive of the question. 
There, their Lordships in dealing with 

(1) [1916] 25 C. L. J. 163=38 I. C. 598. 

(i) [1903 31 Cal. 207=8 0. W. N. 160. 

(3) 11894] n All. 108=22 I. A. 44=6 Sat. 626 

(P. 0.). 
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the contention that by virtue of S. 647 of 
the Code of 1882, S. 373 of the Code ap¬ 
plied to execution proceedings'observed as 
follows : 

Ihe suggestion is that it is applied by force 
of S. 647. But the whole of Chap. 19 of the 
Code, consisting of 121 sections, is devoted to 
the procedure in executions, a’ld it would be 
surprising if the framers of the Code had inten¬ 
ded to apply another procedure, mostly un¬ 
suitable, by saying in general terms that the 
procedure for suits should be followed as far as 
applicable. Their Lordships think that the 
proceedings spoken of in S. 647 include original 
matters in the nature of suits such as proceed¬ 
ings in probates, guardianships, and so forth, 
and do not include executions. 

Their Lordships approved of the case 
of Bunko Behary Gangopadkya v. Nil 
Madhub Cknttopadhya (4), where the 
matter is stated in equally clear terms. 
The section of the present Code corres¬ 
ponding to the old S. 647, is 141, which 
runs thus :• 

The procedure provided in this Code in regard 
to suits shall be followed as far as it can be 
made applicable, in »U proceedings in any 
Court of civil jurisdiction 

This section, it may very well be as’ 
sumed, was enacted in these terms to give 
proper effect to the decision of their 
Lordships in the case of Thakur Pershad 
V. Fakirullah (3). If it was intended 
that proceedings relating to suits should 
be applicable to proceedings under 0.21 
of the Code -or similar proceedings it 
might have been stated that the proce¬ 
dure with regard to suits would be appli¬ 
cable to other proceedings under the Code. 
It seems, therefore, that the clear inten¬ 
tion of the section is that the procedure 
relating to suits would not apply to pro¬ 
ceedings relating to execution, the proce¬ 
dure with regard to which is laid down in 
|0. 21 of the Code itself. In the case of 
Hari Charan Ghose v. Manmatha Nath 
Sen (6), Sir Lawrence Jenkins, Chief 
Justice, held that 0. 9, R. 13, Civil P C., 
1908 was not applicable to a proceeding 
under Rr. 100 and lOi of O. 21 of the 


Code and, in delivering the judgment of 
the Court he referred to the case of 
Thakur Pershad v. Fakirullah (3), as 
laying down the rule that the procedure 
referred to does not apply to execution 
p^Mseedings. The argument urged on be¬ 
half pf.the appellant by <Babu Bupendra 
Kuoi^ Mitra is that the Privy Council 
d^sipiu should be confined to an appU- 
tion eteontion but the case of Hari 

iJ oasii i^Cal. 686. 

41 lOal. 1=191. 0. 688==16 C.W.N. 



m 

h.. -. 





Charan Ghose v. Manmatha Nath Sen (6). 
is a clear answer to this contention. It 
is urged on behalf of the appellant that 
there are conflicting cases on the point 
and Ihe matter should be referred to a 
Full Bench for decision. But as we 
understand the decisions of the Privy 
Council the matter seems to be clearly 
laid down and we do nob think that any 
reference to a Full Bench is called for. 
The appeal, therefore, is dismissed with 
costs. We assess the hearing fee at three 
gold mohurs. 

j.v. Appeal dismissed. 
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Mukerji and Graham, JJ. 

Kumarish Ch, Mukhopadhya —Plain¬ 
tiff—Petitioner. 

V. 

Bam Taran Ghosh and others —Opo- 
site Party. 

Civ. Revn. No. 683 of 1926, Decided on 
21st Decejober 1926, from the judgment 
of the Dist. Judge, Buidwan, in Rent 
Motion No. 10 of 1925. 

Bengal Tenancy Act, S. 153— Decision that 
jama set up formed part of bigger jama does 
not come withui exception to S. 153. 

Where the decision in a rent suit was that the 
jama set up had no separate existence, but 
formed part of a bigger jama, 

Held : that no question has been decided 
which would bring the case within the exception 
referred to in S. 153. [P 940 C 1] 

Gopendranath Das—lov Petitioner. 

Biraj Mohan Mujumdar — for Dy. 
Registrar. 

Mukerji, J.— The judgment of the 
learned District Judge complained of in 
this rule deals with an application for 
revision of a decision passed by the 
learned Munsif in a suit for rent. An ap¬ 
peal was filed by the petitioner before us 
in the Court of the learned District 
Judge against the said decision of the 
Munsif. The learned Judge, being of opi¬ 
nion that no appeal lay, passed an order 
to the effect that the memorandum of 
appeal would be treated as a petition of 
motion. If the learned Judge was deal¬ 
ing with the matter in revision it is clear 
that bis judgment cannot be assailed, for 
be has observed in his judgment that 
even if the Court of first instance had 
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wrongly decided the question of res judi¬ 
cata in favour of the opposite party, that 
decision could not be challenged in revi¬ 
sion, because in revision the learned 
Judge would be confined to questions of 
jurisdiction. 

It has, however, been urged before us 
that an <ippeal lay to the learned District 
Judge. Now, it appears that the plain¬ 
tiff’s case was that there were two jamas, 
one bearing a rental of 10 annas and the 
other of Rs. 2-2 anna's and the suit out of 
which this application arises was one for 
recovery of rent in respect of the jama 
bearing the rental of 10 annas. The de¬ 
fence set up on behalf of the defendants 
was that this jama which is alleged to 
bear the rental of 10 annas has no sepa¬ 
rate existence but that this jama together 
with tlie other jama formed one bigger 
holding of which the total rental payable 
by tile defendants lio the plaintiff was Rs. 
2-12-0. The decision of the Munsif was 
that so far as the jama alleged on behalf 
of the plaintiff was concerned, it had no 
separate existence and there was no rela¬ 
tionship of landlord and tenant between 
the parties in respect of such a jama and 
generally speaking the findings of the 
learned Munsif were in favour of the con¬ 
tention put forward on behalf of the de¬ 
fendants, namely, that the defendants 
held the bigger jama as was alleged by 
them and in that view of the matter the 
plaintiff’s suit was dismissed by him. 

The petitioner’s contention before us 
is that the decision of the learned Munsif 
as aforesaid amounted to a decision 
on a question of the amount of rent 
annually payable by a tenant and that, 
therefore, the case comes within the 
exception provided for in S. 153 
153, Bengal Tenancy Act. An unreported 
decision of this Court has been cited as 
an authority for the position which the 
petitioner takes up in this rule. With all 
respe t to the learned Judge who decided 
that case I am of opinion that that deci¬ 
sion, if it purported to lay down any 
general proposition such as has been 
contended for on behalf of the petitioner, 
was not correct and I am unable to follow 
the same. I am of opinion that in this 
particular case no question has been de¬ 
cided which will bring the case within 
the exception referred to in the section 
and consequently no appeal lay to* the 
learned District Judge. In this view of 


the matter I am of opinion that the rule 
should be discharged. 

As the costs of the opposite parties 
who have appeared in this rule appear to 
have been deposited by the petitioner, 
there will be no further order as to costs 
in this rule. 

Graham, J. —I agree.' 

R Kule discharged. * 
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Mukerji and Graham, JJ. 

Abdul Bari and others —Defendants— 
Appellants. 

V. 

Amirjan and others —Plaintiffs —Res¬ 
pondents. 

Appeal No. 629 of 1924, Decided on 
26th November 1926, from the appellate 
decree of the Dist. Judge, Chittagong, 
D/- 24th November 1923. 

Decree—Setting aside—Fraud — Decree ob¬ 
tained by practising gross fraud on Court- 
Suit to set aside such decree is 7naintainable. 

Where a suit to set aside a former decree is 
not founded upon a mere allegation 'that the 
decree was wrong or incorrect or obtained by 
perjured evidence but upon allegations which, 
if true, would amount to a gross fraud prac¬ 
tised in relation to the proceedings in Court: 

Held-, that upon such allegations a decree 
may always be challenged. [P 911 C 1] 

Norendra Kumar Das - for Appellants. 

Chandra Sekhar Seii —for Respondents. 

Biraj Mbhan Majumdar—ior Dy. Re* 
gistrar. 

Mukerji, J. —The plaintiffs instituted 
the suit out of which this appeal arises 
for setting aside a decree passed in a 
mortgage suit on the ground that it was 
fraudulently obtained, and for other 
reliefs. 

In 1886, two persons Uzir Ali and 
Khadim Ali executed a mortgage in res¬ 
pect of lands of Sch. 1 to the plaint. In 
1892, Uzir Ali alone executed a docu¬ 
ment, in respect of the lands of Schs. 1 
and 2 to the plaint, the exact character of 
which is disputed in the present suit. 
The interest of the mortgagee under the 
document of 1886 ultimately passed on to 
one Asgar Ali who in 1890 instituted a 
suit, being suit No. 25 of that year, on 
the basis of the said mortgage, obtained 
a decree and in execution thereof pur¬ 
chased the lands of Sch. 1 and then sold 
them to the predecessors of the present 

defendants. 
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The plaintiffs who are the heirs of Uzir 
Ali at first instituted suit No. 636 of 
1920, practically ignoring the mortgage 
of 1886 and praying to redeem the lauds 
of Schs. 1 and 2, treating the document 
of that year as a mortgage. The claim 
was opposed on the ground that the de¬ 
fendants were in possession under pur¬ 
chase from Asgar Ali who had obtained 
the decree under the mortgage of 1886 as 
aforesaid. The plaintiffs then withdrew 
that suit with liberty to bring a fresh one. 
Then the present suit was filed. 

Shortly stated, the plaintiffs’ case is 
that the mortgage of 1886 had been paid 
off, suit No. 25 of 1898 was a fraudulent 
one and all proceedings taken therein 
were tainted with fraud and the plaintiffs 
had no knowledge of them and conse¬ 
quently the decree and proceedings sub¬ 
sequently held were void and inoperative. 

The main defence of the defendants on 
the merits was that Uzir Ali himself had 
appeared in suit No. 25 of 1898 and had 
filed a written statement pleading that he 
had tendered the money due on the mort¬ 
gage of 1886 but it had not been received 
and that Uzir Ali had thereafter with¬ 
drawn from the contest, and that there 
was no fraud. Tlie other defences of the 
defendants were that the suit was barred 
by limitation and the document of 1892 
was a kobala and not a mortgage and con¬ 
sequently the plaintiffs had no rights left 
in them under which they could get any 
relief in the suit. Tlie Courts below have 
concurrently decreed the suit. Some of 
the defendants have then preferred this 
appeal. 

The appellants’ first ground is that the 
suit is not maintainable and that at any 
rate the findings of the lower appellate 
Court are not sufficient to sustain the 
decree. The suit, it must be remembered, 
is not founded upon a mere allegation 
that the decree was wrong or incorrect or 
obtained by perjured evidence but upon 
allegations which, if true, would amount 
to a gross fraud practised in relation to 
the proceedings in Court. It is well set¬ 
tled that upon such allegations a decree 
may always be challenged. As regards 
the question of sufficiency of the find¬ 
ings the one that is enough to vitiate the 
decree is that Uzir Ali never appeared in 
the suit, but a written statement purport¬ 
ing to have been his, had been fraudu¬ 
lently filed in the suit. This finding has 
been recorded in so many words in the 


Banamali Dey Calcutta 941 

judgment of the learned Munsif. That 
the Judge has affirmed this finding is 
clear from his observation that 

it is difficult to believe that Uzir Ali having 
fabricated a false receipt would allow the suit 
to be decreed iu this fashion and it is more 
clearly apparent from his finding on the ques¬ 
tion of plaintiffs’ knowledge of the proceedings 
which he says dates from 19i0, namely, from 
the time when the written statement in suit 
No 036 of 19^0 came to the plaintiffs’ know¬ 
ledge. 

This ground, therefore, has no subst-auce. 
The question of limitation, which has 
been next argued on behalf of the appel¬ 
lants, cannot arise if the finding on the 
question of plaintiff’s’ knowledge which 
is a finding of fact is right. 

Lastly, the appellants contended that 
the document of 1892 was a kabala and 
not a mortgage. The learned Judge in 
view of the paucity of the materials on 
the record has left the question open and 
the learned vakil for the appellants was 
eventually convinced about the propriety 
of ’this course adopted by the learned 
Judge, The appeal fails and is according* 
ly dismissed with costs. 

Graham, J. —I agree. If it were the 
case that the former decree which it is 
sought to set aside, had been obtained by 
fraud in the ordinary sense of the word^ 
e. g., by means of perjured evidence, false 
documents, or the like, so as to mislead 
the Court and obtain an erroneous deci¬ 
sion, I should not in that case be prepar¬ 
ed to hold that the matter could be re¬ 
opened, and the decree set aside. There 
is, however, something more than that. 
There are, as my learned brother has 
pointed out, concurrent findings in both 
the Courts below that the decree in the. 
former suit — No. 25 of 1898—was obtain¬ 
ed by practising a gross fraud upon the 
Court, and, that being so, it is well es¬ 
tablished by authority that the decree is. 
liable to be set aside. 

j.v. Appeal dismissed. 
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Rankin, C. J., and C. C. Ghose, J. 
Kesoram Poddar —Defendant—Appel¬ 
lant. 

V. 

Banamali Dey and others —Plaintiffs— 
Respondents. 

Appeal No. 43 of 1926, Decided on 4th 
January 1927, from the original decree of 
Pearson, J., I)/- 1st February 1926. 
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(а) Evidence Act, S. 116 — Landlord and 
tenant—Person attorning to lessors as tenant 
:an7iot question title of lessors. 

Where a person has attorned to the lessors as 
a tenant, it does not lie in his mouth to ques¬ 
tion in any manner whatsoever the title of the 
lessors. [p 942 , 0 2 ] 

( б ) Landlord and tcnant—Bcnt paid accord¬ 
ing to Bengalee months—Tenancy is regulated 
by Bengalee months. 

Where the rents were paid according to the 
Bengali months, 

Meld : that the tenancy was one which was 
regulated by the Bengali months in the absence 
of any proof to the contrary. [P 943 , C 2] 

S. C. Roy and R. Rai Chowdhury —for 
Appellant. 

//. I). Bose and P. ISl. Sen —for Res" 
pendents. 

C C Ghose, J. —This is an appeal 
against a judgment of my learned brother 
Mr. Justice Pearson dated the 1st Feb* 
ruary 1926, by which he decreed the 
plaintiffs’ claim for rent aggregating to a 
sum of Rs. 1511'14’Oand for ejectment 
from premises No. 1, Raja Brojendra 
Naraiu Roy Street, against the defendant 
Kesoram Poddar. 

The facts, shortly stated, are as fol¬ 
lows : It appears that the property in 
question is one of several parcels com¬ 
prised in a lease for 25 years from the 
23rd July 1919, granted by the Maharajah 
Sir Manindra Chandra Nundy on the 29th 
July, 1919, in favour of three persons who 
are described as the Kallas. On the 22nd 
December 1919, there was an assignment 
of the lease by the then original lessees 
to the present defendant Kesoram Poddar. 
The premises in question were busti lands 
and the defendant Kesoram shortly after 
the last mentioned date proceeded to 
divide the said busti lands into two por¬ 
tions, one of which was called the eastern 
portion and the other the western por¬ 
tion. The eastern portion was let out 
to two tenants named Kamini Dasi and 
Benode Behari Ghosh. As regards the 
western portion to which the present suit 
lelates, it appears that Kesoram retained 
possession thereof and it is said that he 
erected thoreon a pucca house at con¬ 
siderable expense. On the 7th April, 
1923, Kesoram assigned in his turn the 
said lease dated the 29th July 1919, to 
one Bhagwandas Kalla. It appears that 
after the last mentioned assignment of 
the lease, Kesoram Poddar became a 
tenant or sub-lessee of the premises com¬ 
prised in the said original lease. On the 
30th September 1923, Bhagwandas Kalla, 


the last assignee, assigned in his turn, 
the said lease to the present plaintiffs 
who became also entitled to the arrears 
of rents due from the tenants in actual 
occupation of the lands. 

It appears that at no time from the 
date when the defendant Kesoram became 
tenant of the said western portion of 
No. 1 Raja Brojendra Narain Boy Street, 
did he pay any rent whatsoever for the 
same and in this suit the present plain¬ 
tiffs are seeking to recover from the 
defendant a sum of Rs. 1611-14-0 being 
the rent due from the 7th April 1923 up 
to the end of the Bengali month, Magh 
1331. The rent is calculated at the rate 
of Rs. 68 per month. So far as the claim 
for rent is concerned, there was and is 
no dispute and at the trial before 
Mr. Justice Pearson, the defendant did 
not resist it. 

So far as the claim for ejectment is 
concerned, it appears from the defend¬ 
ant's written statement that he wanted 
to raise the pleas that the said western 
portion was excluded from the operation 
of the assignment of the 7th April 1923, 
and that the notice to quit which had 
been given by the plaintiffs’ solicitor on 
the 9bh January 1925, was bad in law 
and that in those circumstances the 
plaintiffs were not entitled to any decree 
for ejectment. 

At the hearing before us, the question 
of the invalidity or otherwise of the 
notice to quit has been urged and two 
further points have been taken, namely, 
( 1 ) that the plaintiffs being minors at the 
time when the assignment of the 30th 
September 1923, of the lease in their 
favour was executed by Bbagawandas 
Kalla, they had acquired no title whatso¬ 
ever to the property in question and (2) 
that having regard to the fact that the' 
defendant, Kesoram Poddar, after he bad 
obtained an assignment of thef lease from 
the Kailas on the 22nd December 1919, 
had erected a pucca house on the said 
western portion at considerable expense, 
no decree for ejectment could be awarded 
against him unless the plaintiffs were 
prepared to pay compensation to him. 

As regards the second of these points, 
it is one which is clearly unsustainable. 
The plaintiffs were the lessors of the 
defendant Kesoram Poddar. He had at¬ 
torned to them as a tenant and it did 
not and does not lie in his mouth to 
question in any manner whatsoever the 
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tiMe of his lessors. It may also be 
noticed in passing that it is not a point 
which was taken at the trial before 
Mr. Justice Pearson, nor one taken in the 
memorandum of the appeal. 

As regards the third point, namely, 
whether the defendant was entitled to 
compensation, it appears that the pucca 
house in question had been erected on the 
western portion of the said premises be¬ 
fore the defendant became a tenant under 
Bhagavvandas Kalla. It was not a house 
or a pucca structure which was 
erected after the defendant had become 
a tenant of the premises and while 
the landlord stood by. In these cir¬ 
cumstances the assignment of the 7th 
April 1923, must be taken to have in¬ 
cluded, among others, tho pucca house 
which had'already been erected by the 
defendant on the western portion of the 
premises. It is a little difficult, therefore, 
to understand how any claim by the de¬ 
fendant for compensation can possibly 
arise. The third point, therefore, must be 
negatived. 

There remains, therefore, for considera¬ 
tion the question of the invalidity or 
otherwise of the notice to quit. The 
argument which has been represented to 
us is this. It is said that Kesoram be¬ 


came a tenant of the western portion of 
the premises in question from the 7th 
April 1923 and that, therefore, the notice 
to quit which had been given by the 
plaintiffs’ solicitors calling upon the de¬ 
fendant to vacate the premises by the end 
of Magb 1331, B. S., was not a valid 
notice to quit because the tenancy was 
not one according to the Bengali calendar 
but was ono from month to month from 


the 7th April 1923. It is further urged 
that assuming for the sake of argument 
that rents were payable according to the 
Bengali months, it could not be in- 
ferr^ therefrom that the tenancy itself 
was one which was or could be regulated 
by the Bengali months. 

Now, the defendant did not go into the 
witness box. It is s.aid that at the time of 
the hearing before Mr. Justice Pearson he 
woi ill and could not adduce any evidence. 
Be thsd: as it may, the materials before 
Mr; Justice Pearson consisted of the vari* 
one dpoaments referred to above and the 
notiee’^ qnit and of the reply thereto, 
la this naHee to quit a olaim was put for* 

plaintiffs were entitled to 
Op to the end of the Bengali 



month of Magh 1331. In reply to the 
notice to quit which is printed at p. 21 
of the paper-book, it was stated on behalf 
of the defendant that he was agreeable to 
pay the rent claimed. Prom these two 
documents it would appear that the de¬ 
fendant at that time, viz., on the 20th 
January 1925, did not, and was not 
minded to raise any question whatsoever 
that the rents were not payable according 
to the Bengali month. The matter, how¬ 
ever, does not rest there. Prom an exa¬ 
mination of the assignment of the arrears 
of rent dated 6th September 1924, (being 
a document to which Kesoram was a 
party) it appears that in respect of vari¬ 
ous premises included in the original head 
lease which had vested in tho plaintiffs, 
rents were being paid by the tenants ac¬ 
cording to the Bengali months (see, in 
this connexion Schedule, Part 11, state¬ 
ment of arrears of rent due to Bliadra 
1330 B. S. at p. 77 of the paper-book.) It 
is true that in respect of one or two 
tenants mentioned in the said schedule, 
months according to the English calendar 
are mentioned. There were originally on 
the western portion of the premises in 
question two tenants named -Dallu Singh 
and Gaya Prosad Singh into whoso shoes 
Kesoram had stepped in. 

As stated above, rents were duo from 
Kesoram from the date when he attorned 
as tenant, namely, 7th April 1923. In 
that list there is also mentioned that the 
tenants on the eastern portion, namely, 
Kamini Dasi and Benode Behari Ghose, 
had to pay certain rents up to tho month 
of Bhadra, 1330. The list itself is a 
statement of arrears of rent up to the end 
of Bhadra, 13c0 B. S., showing that rents 
were collected according to the Bengali 
months. It appears also from the docu¬ 
ments printed at pp 37, 46, 61 and 63 of 
of the paper-book that rents payable to 
the head lessor were regulated by the 
Bengali months. In these circumstances 
it would not be, in my opinion, a violent 
assumption to hold that rents in respect 
of the premises comprised in the head 
lease and in particular in respect of pre¬ 
mises No. 1 Raja Brojendra Narain Roy 
Street, bad to be and were paid according 
to the Bengali months. It is said, how¬ 
ever, that although the rents might have 
been paid according to the Bengali 
months, it does not follow that the 
tenancy was one which was regulated by 
the Bengali months. As stated above. 
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there is ao oral evidence in this case. 
Whatever evidence there was on the re¬ 
cord is documentary and on the evidence 
it has not, in my opinion, been made out 
that the tenancy in this case was one 
which was not regulated by the Bengali 
months, but one which was regulated by 
the English months. 

On a consideration of all the circum¬ 
stances of the case, I an? driven to the 
conclusion that the tenancy in this case 
was one which was regulated by the Ben¬ 
gali months and that the notice to quit 
calling upon the defendant to vacate the 
premises by the end of the month of Magh 
1331, was a valid and proper notice to 
quit. That being so, the last point slso 
must be negatived and in my opinion this 
appeal fails and must be dismissed with 
costs. 

Rankin, C. J. —I agree. 

R.D. Appeal dismissed. 
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Chotzner and Duval, JJ. 

Niknnja Behari Mullik 

v. 

Sm. Usalati Devi 

Cr. Ref. No. 194 of 1926, Decided on 
24th September 1926, made by the Addl. 
S. J. Hooghly. 

(а) Criminal P. C., S, 145 —Likelihood of 
breach of peace is necessary. 

Where there is no likelihood of breach of the 
peace occurring, proceedings under S. 115 are 
incompetent. [P 944 C 2] 

(б) Criminal P. C.. S. 115 (j)— Person legal¬ 
ly taking pos5e$si07i cannot be ousted. 

Taking possession under S. 87, Bengal Tenan¬ 
cy Act is not forcible and the person so taking 
possession cannot be ousted under Cl. (4). 

[P 944 C 2] 

Mrityunjoy Chattcrjee and Bijan Kumar 
Mukherjee —for 1st Party. 

Narendra Kumar Dasu and Debendra 
Narain Bhattacharjee —for 2Qd Party. 

Duval, J. —In this case the Additional 
Sessions Judge of Hooghly has made a 
Reference in a proceeding under S. 144, 
Criminal P. C. It appears that a certain 
holding was held by a Sanyasi who dis¬ 
appeared about two years ago ati^ has not 
been heard of since. It appears that 
after that the landlord issued and 
served in the holding a notice through 
the collector’s office under S. 87, Bengal 


Tenancy Act, to resume possession of the 
abandoned holding and that on the 3rd 
June her officers went to the laud and 
took klias possession of the land and the 
Asram on it. Thereafter one Nikunja 
Behari Mullik claiming to be a disciple 
of the Sanyasi who has disappeared filed 
a petition before the Sub-Divisional 
Magistrate the next day stating that 
thore was a fear of the breach of the 
peace if he went to the Asram again. At 
first there were certain proceedings for¬ 
bidding both sides to go near the land un¬ 
der S.144, Criminal P.C., and subsequently 
on the I7th June a proceeding was drawn 
up under S. 145 stating that there was a 
probability of the breach of the peace and 
calling upon both sides to produce evi¬ 
dence of possession. The case went on 
and the Magistrate came to a finding that 
as a matter of fact the landlord bad for¬ 
cibly taken possession within two months 
of the order and he, therefore, gave pos¬ 
session to the complainant Nikunja, a dis¬ 
ciple of the Sanyasi. 

Against that order this Reference is 
made by the Additional Sessions Judge 
on the ground that there is no expecta¬ 
tion of a breach of the peace. At the 
time of the hearing it is further urged in 
support of the reference for questioning 
the order that the lady is in possession 
and that she did not forcibly take pos¬ 
session but took possession legally and so 
cannot bo ousted under the provisions of 
Cl. (4) of S. 145. We consider that there 
is a considerable amount of weight in 
both these objections. In the first place 
it appears that Nikunja and his fellow 
disciples are mainly people of Calcutta 
and apparently only used to go to the 
Asram occasionally. It is not very clear 
what right they had to the Asram as they 
did not appear to be Sanyasis and the 
Asram belonged to the Sanyasi who does 
not appear to have left any Sanyasi chels* 
The chance of a breach of the peace 
would only occur if the first party 
attempts to take forcible possession of 
the Asram. 


It would also appear that the landlord 
complied with the provisions of S. 87, 
Bengal Tenancy Act, and, as she has done 
so, it cannot be said that she has taken 
forcible possession within the meaning of 
the clause I have referred to. She ap 
pears to have gone on the land by virtu^ 
of the provisions of the Bengal Tenancy 
Act and that would be a legal entry. 
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For these reasons we consider that the 
reference should be accepted and the 
order made under S. 145, Criminal P. C., 
is discharged. 

Chotzner, J. —I agree. 

G.B. Reference accepted. 
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Mukerji and Graham, JJ. 

Dhirendra Nath Roy and others — 
Plaintiffs—Appellants. 


V. 


Rajendra Nath and others —Proforma 
Defendants —Respondents. 

Appeals Nos. 314 and 315 of 1926, Deci¬ 
ded on 4bh May 1927, from the appellate 
orders of the Sub-Judge, Bakarganj, D/- 
16th April 1926. 

(a) Bengal Tenancy Act, S. i48-A— Co- 
sharers should sue for-rent due to all—Dues 
to other co-sharers not known—Plainti ff would 
be entitled to proceed with the suit for his share 
only. 


la order that plaint may be in accordance 
with the proyisious laid down in S. 148-A, the 
first requisite is that the co-sharer landlord 
should sue for recovery of rent due to all the 
landlords and secondly, if be is unable to find 
out the dues of the co*sharers, he would be 
entitled to proceed with the suit for bis share 
only: A. I. It. 19^5. Cal. 101, Foil.-, A. I. R. 1925 
Cal. 82 and 15 C. IV'. N. 6i0, Dist. [P 945 C 2] 

(6) Bengal Tenancy Act, S. Il8-.rl —Terms 
should be strictly complied with—Substantial 
compliatice is not enough. 

The terms of S. 118-A should be strictly com* 
plied with and a substantial compliance with 
the requirements of the section would not be 
enough to give the auction-purchaser a title to 
annul incumbrances : A. I. 2i 1925 Cal. lOfi 
Foil. IP 946 C 1] 


Hemendra Chajidra Sen and Surendra 
Nath Bose {Sr.) —for Appellants. 

Graham, J. — These appeals are 
against orders of the Subordina'e Judge, 
Baokerganj ; confirming orders of the 
Munsif, first Court, Barisal, and arise out 
of certain execution proceedings. The 
plaintiffs decree-holders, who are the 
appellants before us, applied for service 
of sale-proclamation under S. 165, Bengal 
TSitancy Act. The co-sharer landlords, 
were pro forma defendants in 
objected on the ground that the 
de^!i|0;wae not a rent decree, the plaints 
lOj enits not being in compliance 

“ ptsbvisiona of S. 148-A. Bengal 

it/trial Court gave effect 
ip thie^iBpptttaition, and that decision was 

0/119 &120 







on appeal affirmed by the learned Sub¬ 
ordinate Judge. 

The plaintiffs'decree-holders have now 
appealed to this Court, and it has been 
urged on their behalf that the Courts 
below have misconstrued the decree hold¬ 
ing eiToneouly that it is not a rent decree, 
that the plaint in the rent suit complied 
with the provisions of S. 148-A, Bengal 
Tenancy Act, and that sale-proclamations 
should have been issued under S. 165 of 
that Act. 

The learned vakil for the appellants 
has referred to several decided cases in 
support of his contention, reliance being 
chiefly placed upon the cases of Jaeja- 
bandhu Nandi v. Aldul Hamid Mea {l) 
and Nundalal Ghowdhury v. KaJa Chand 
Choiudhury (2). The latter of these oases 
is distinguishable from the present case 
as the plaintiffs in that case alleged in 
their phkint that they had reason to'be- 
lievo that the rent due to their co-sharer 
pro forma'defendant had been paid and 
consequently they.were justified in suing 
for their own share of the rent only. 

The case reported in Jagahandhtt 
Nandi v. Abdul Hamid Mea (1) lends 
support to the contention on behalf of the 
appellants. It was there held in circum¬ 
stances somewhat similar to those in the- 
present case, that there was sufficient 
compliance with the requirements of 
H. 148-A, Bengal Tenancy Act, and that 
the decree in suit was a rent decree. In 
a more recent case, however, Gangamani 
Biswas V. Rabja AH Chaukidar (3), a 
contx-ary view was taken and it was held 
that in order that a plaint may be in ac¬ 
cordance with the provisions laid down 
in S. 148-A, Bengal Tenancy Act, the first 
requisite is that .the co-sharer landlord 
should sue for recovery of rent due to all 
the landlords and secondly, if he is unable 
to find out the dues of the co-sharers, he 
would be entitled to proceed with the 
suit for his share only. In the case in 
question the plaintiffs sued for their 
share only of the rent stating that a cer¬ 
tain amount might be due to the co-sharer 
landlords and prayed that under certain 
conditions stated in the plaint a decree 
for the total amount might be made. 
The Court (Newbould and B. B. Ghose, 
JJ.) held that the plaint was not in ac¬ 
cordance with S. 148'A, Bengal Tenancy 

(1) A. I. B. 1925 Cal. 82. 

(2) [1910] 15 C. W. N. 820=8 I. 0. 50. 

(8) A. I. R. 1925 Cal. 106=51 Cal. 935. 
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Act, the terms whereof should be strictly 
complied with, and that a substantial 
Icompliance with the requirements of the 
section would not be enough to give the 
auction-purcliaser a title to annul in- 
cum brancss. 

Looking to the terms of S. 148-A and 
having regard particularly to the words 
haft instituted a suit to recover the rent due to 
all the co-sharer landlords 


it seems to us to be plain that it is an 
essential condition that the suit should 
have been instituted for the recovery of 
the entire rent due to all the co-sharers, 
and we liave no hesitation in following 
the more recent decision cited above. We 
may observe further that in the plaint 
in the present case while the plaintiffs 
sued for Rs. 1,999-6-0 alleged to be due as 
their share they specified the precise sum 
viz., Rs. 400-13-9 which they said might 
be due to their co-sharers, and that being 
so there was nothing to prevent them 
from suing for the entire amount. This 
circumstance serves to distinguish the 
present case from the case in Jagbandhu 
Nandi v. Abdul Hamid Mea (l), where 
the amount due to the co-sharers was 
apparently not known or ascertainable. 

For the above reasons and following 
the decision of this Court in Gangamani 
Biswas V. Babja Ali Chaukidar (3), we 
hold that these appeals fail, and they 
are accordingly dismissed. 

Mukerji, J. —I agree. 

R.D. Appeals dismissed. 
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Chotzner and Dqval, JJ. 

Krishna Lai Mitra —Accused — Peti¬ 
tioner. 


V. 

King-Emperor —Opposite Party. 

Cr. Revn. No. 758 of 1926, Decided on 
29th September 1926, from the order of 
the Ss.-J., Dinajpur and Darjeeling, D/- 
18th June 1926. 

Critiiinal P. C., S. 234— Misjoinder—Charge 
in respect oj JalsiJiclions of six di fferent docu¬ 
ments is bad. 

The accused was charged under S. •477-A, 
Penal Code, for making false entries in the 
pay bill and monthly cash accounts. In the 
charge framed, there were six distinct and 
separate charges of falsification of six separate 
and distinct documents, viz., three pay bills and 
three monthly cash accounts. 

Held', that the trial was illegal asbeinga 
trial of more than three offences together. 

[P 946 C 2] 


Narendra Kumar Basu and Bashupati 
Nath Ghose —for Petitioner. 

Judgment. — In this case the peti¬ 
tioner was put OQ his trial before the 
Sub-Divisional officer of Kalimpong under 
S. 477-A, I P. C., on the charge of 
making false entries with a view to de¬ 
fraud in the Range establishment ac¬ 
counts. These entries are set out in the ap¬ 
pendix to the charge; that is the pay bill 
and monthly 'cash accounts in respect of 
Sanman Forest -Guard for the months of 
May 1924, June 1924 and March 1925. 
The case apparently was that this guard 
who was no longer in service was entered 
at a.rate of pay in the pay bill and in the 
monthly cash accounts of those months 
but as a matter of fact another man was 
employed at a lower rate of pay for those 
months as a Forest Guard. The Sub- 
Divisional officer found the accused guilty 
and sentenced him to six months rigorous 
imprisonment and a fine of Es. 100 on 
each of the three charges relating to the 
pay bill. This Rule has bean obtained 
on the ground, that the trial has been 
vitiated by misjoinder of charges, that 
there is no evidence that he falsified the 
accounts, that upon the charges as drawn 
up three separate sentences"were not legal, 
that the sentence was too severe and fur¬ 
ther that the learned Sessions Judge was 
wrong in confirming the conviction. 

Now before us the point first taken is 
that as a matter of fact the charge is de¬ 
fective and illegal in view of the provi¬ 
sions of S. 234, Criminal P. C. in that as 
a matter of fact in the charge as framed 
by the Magistrate there were six distinct 
and separate charges of falsification of six 
separate and distinct documents—that is 
to say three pay bills and three monthly 
cash accounts and that, therefore, the 
whole trial is illegal, as not more than 
three of such offences committed within 
the space of 12 months can be tried at 
one time. Though no doubt, when con¬ 
victing, the Magistrate has not recorded 
any finding in respect of the falsification 
of the monthly cash accounts, it appears; 
to us that this nonfulfilment of the law 
in trying together more than three sepa¬ 
rate falsification of different papers makes 
the whole trial illegal. In our opinion, 
therefore the conviction and sentence 
must be set aside and the case sent back 
to the Sub-Divisional officer for re-trial 
according to law. 
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The petitioner ■will remain on the same 
bail pending the orders of the Sub-Divi* 
Bional officer. 

G.B. Retrial ordered. 
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Buckland, J. 

Dulichand Samsukh —Plaintiff. 

V. 

Dunbar Mills. Co, and another—Do- 
fendants. 

Civil Suit No. 1494 of 1923, Decided on 
29th June 1926. 

Company—Articles of Association — Article 
providing for issue of duplicate share certifi¬ 
cates — Construction. 

Where one of the Articles of Association pro¬ 
vided “if any certificate be lost or destroyed, 
then upon proof to the satisfaction of the direc¬ 
tors, or in default of proof on such indemnity 
as the directors deem adequate being given, a 
new certificate in lieu thereof shall be given to 
the party entitled to such lost or destroyed cer¬ 
tificate,” 

Held : that the clause gave an absolute dis¬ 
cretion to the directors as to the indemnity to 
be furnished with which the Court would not 
interfere. [P 918 C 23 

S. G. Chaudliary and R. C. Sen —for 
Plaintiff. 

W. W. K. Page, Ormond and K. P. 
Khaitan —for Defendants. 

Judgment. —-This suit has arisen out 
of the alleged loss of 25 shares in the 
Dunbar Mills, Ltd, The reliefs prayed 
for cannot be comprehensively stated, and 
I'will proceed to narrate the facts. 

The registered holder of the shares in 
question which were Nos. 2025 to 2049 
inclusive, was the defendant Durga Pro- 
sad Singhania, whose name still stands 
on the books of the company as the re- 
gistered holder to this day. In the month 
of February 1920, they were sold by him 
to Messrs. Tezpal Makunlal. This trans¬ 
fer has not been proved with the exacti¬ 
tude with which the later transfers have 
been proved, but in the circumstances I 
do not think there can be any doubt that 
these shares were among those sold at or 
4bout that time by Singhania to Tezpal 
Makunlal according to the evidence of the 
witness Tezpal Jhoon Jhoonwalla. 

Evidence has been called tracing the 
subsequent dealings in these shares. 
TeziMil Makunlal sold them to Jwala- 
pros^ ShroS who in his turn sold them 
to li!k||nin(in Bnngar. On the 28tb May 


1920, the same shares came back into the 
hands of Jwalaprosad Shroff from Narain- 
das Khendenwalla, and on the same day 
Jwalaprosad Shroff sold them to Nemai 
Chand Boral. The witnesses Khasinath 
Chobey and Jabbermull have traced the 
subsequent dealings with the particular 
shares, and eventually on or about the 
28th May 1920, they came into the hands 
of the plaintiff. 

This evidence which has hardly been 
subjected to cross-examination, in my opi¬ 
nion, clearly establishes that the plaintiff 
bought the shares in question as alleged 
in the first paragraph of the plaint ; and 
the question need nob, therefore, be fur¬ 
ther considered, and that disposes of the 
first issue submitted on ' behalf of the de¬ 
fendant. Nor has it been challenged that 
the certificates were accompanied by a 
duly executed transfer deed, and, in my 
opinion, that also was the case and I hold 
accordingly. 

The shares having come into the hands 
of the plaintiff according to bis evidence 
he found that the scrip was slightly 
damaged, and he gave orders to his man, 
Hetram, to take them to the sellers bo 
have them changed for other certificates. 
Hetram proceeded on his way with the 
scrip, and since then according to the 
plaintiff, nothing more has been heard or 
seen of it. Hetram made a report to him 
bub the report which he received from 
Hetram has not been admitted in evidence 
because Hetram is in his native'viliage, , 
and has not been called as a witness. 

The plaintiff also says that be gave in¬ 
structions for advertisements to issue as 
to the loss alleged, but as to this again no 
evidence of the advertisements has been 
adduced. I am at a loss to understand 
why no attempt has been made to produce 
the evidence of Hetram or the advertise¬ 
ments, but nevertheless such is the case. 

The plaintiff thereupon approached 
Messrs, Kettlewell Bullen & Co., the Mang- 
ging Agents of the defendant company, 
and what be desired and still desires ac¬ 
cording to the plaint, is to have new cer¬ 
tificates issued to him. A long story is 
stated in the plaint as to how the Manag¬ 
ing Agents refused to issue to him new 
certificates, but this has not been proved. 

The position taken up by the company, 
however, is that they would be prepared 
to issue new certificates to the registered 
share-holder in accordance with Art. 16 
of the Articles of Association. That could 
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not be to the plaintiff because he is not 
the registered holder but it may be that 
the plaintiff would be entitled to have his 
name placed upon the register, in which 
case it would be for him to satisfy the 
defendant comj)any as regards the indem¬ 
nity required for the purpose of obtaining 
new certificates. 

No evidence of any facts has been given 
beyond the point where the shares are 
said to have been lost, but I am prepared 
to hold, on the evidence adduced, that the 
shares having been handed to a man in 
employment of th<? plaintiff, and 
having gone away with the shares, and 
the'shares never having since been seen 
or heard of by the plaintiff, as,regards the 
plaintiff the certificates have been lost. 

This disposes of the third issue sub¬ 
mitted on behalf of the defendant com¬ 
pany, in the terms in which it is stated 
though having regard to the terms of 
Art. 16 to which I shall further refer I am 
not sure that it arises. 

But in so holding I must not be taken 
to imply that the shares are irretrievably 
lost so that in all human'probability there 
is no possibility whatever of any person 
coming forward with them and making a 
claim against the company. It is neces¬ 
sary that I should say this as it might be 
contended upon Art. 16 of the company’s 
Articles of Association that my finding 
debarred the directors from requiring the 
indemnity which that Article entitles 
them to demand in default of proof of loss 
to their satisfaction, and that by virtue of 
this judgment the plaintiff, once his name 
is registered, is entitled to new coi*tificates 
without giving an indemnity. That would 
not be fair to the company and my find¬ 
ing is not intended to go to that length. 

It is not disputed on behalf of the com¬ 
pany that the plaintiff would be entitled 
to have his name placed upon the register 
once he has proved his title, and this 
brings me to the stage when the real 
matters in controversy, which have given 
rise to all the trouble, arise. They are 
embodied in the following issues submit¬ 
ted on behalf of the defendant company : 

1. Was the defendant company entitled to 
require from the registered holder the indem¬ 
nity required in para. 8 of the witten statement? 

2. Is the plaintiff, upon adducing proof of 
loss entitled to the issue to him of a duplicate 
certificate ? 

The last issue submitted is the usual 
one as to the relief to which the plaintiff 
is entitled. 


So far as the plaintiff claims to have 
new certificates issued to him, he clearly, 
in my opinion, has no locus standi until 
he has had his name registered as the 
holder and, however much he might 
satisfy the company as to the loss the 
answer to the second of the above issues 
must be in the negative. 

The question really is as to the right 
of the registered holder, be it the plaintiff 
or be it Singhania, for the trouble has- 
arisen as to the indemnity. What the 
requirements were and what the plaintiff 
was prepared to do has not been proved 
but I have been informed that the defeii' 
dant .company 'required, among other 
guarantors, a European Bank, which the 
plaintiff could not or did not offer to 
furnish. Be that as it may, there is no need 
to discuss what actually was required for 
the whole question turns upon the point- 
whether the Court will interfere with the 
discretion allowed to the directors by 
Art. 16.- This Article is as follows : 

16. If any certificate be worn out or deface® 
then, upon production thereof to the directors^ 
the}’ may order the same to be cancelled andl 
may issue a new certificate in lieu thereof, and 
if any certificate be lost or destroyed, then 
upon proof to the satisfaction of the directors 
or in de ault of proof on such indemnity as the 
directors deem adequate teiug given, a non 
certifio.ite in lieu thereof shall be given to the 
party entitled to such lost or -destroyed certifi¬ 
cate. 

The clause, in my opinion, gives an ab¬ 
solute discretion to the directors as to 
the indemnity to be furnished with 
which the Court will not interfere, there 
being, as here, no question of mala fides. 
Various observations have been made to¬ 
me as to the risk which the company 
would incur on the one hand, and as to- 
the need for a substantial guarantee on- 
the other hand. In the'view which I take- 
I have nothing to do with such considera¬ 
tions. It is entirely a matter for the- 
directors who are given a discretion and 
may exact such indemnity as they deem- 
adequate. 

In this view there is no need to con¬ 
sider the ground upon which the various 
attempts to claim new certificates fell 
through, and indeed evidence of that- 
would not have been relevant. In ray 
judgment the defendant company is- 
entitled to require from the registered 
holder such indemnity as the directors- 
may deem adequate. 

In these circumstances it only remains 
to consider to what relief the plaintiff is 
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entitled. I have already expressed my 
opinion on the questions of fact, and I 
declare that the plaintiff is the owner of 
ordinary shares Nos. 2025-2049 in the 
Dunbar Mills, Ltd., and solely and bene¬ 
ficially entitled thereto and to all the ad¬ 
vantages and benefits thereof, and all 
dividends, privileges, bonuses, etc., de¬ 
clared since the day of purchase. 

As regards dividends it appears that 
dividends which have accrued amount to 
Bs. 6,800 but by some arrangement or 
other which is not disputed this money 
was paid to Durga Prosad Singhania 
The plaintiff by his counsel does not ask 
for any order against the company as re¬ 
gards the sura already paid to Singhania. 
I also hold that the plaintiff is entitled 
to have his name registered in the books 
of the company as the holder of the said 
ordinary shares, and I direct rectification 
of the register of the company accord¬ 
ingly. 

The plaintiff is nob entitled to an 
order that certi^cates be issued to him. 
Once his name has been placed on the 
register it will be for him to apply to the 
company for new certificates which I 
have no doubt will be supplied if he 
furnishes an indemnity which the direc¬ 
tors deem adequate. 

The question of costs required a cer¬ 
tain amount of consideration for it would 


appear as though the plaintiff had ob¬ 
tained some measure of success in these 
proceedings, but I think upon analysis it 
is clear that he has entirely failed in re¬ 
gard to his real object in bringing the suit. 
If one takes the first three issues as to 
purchase of the shares, delivery of the 
certificates with the deed of transfer and 
the loss, they are merely preliminary to 
the next point which is the rectification 
of the register. 

The need for that has, as far as I am 
aware, been entirely ignored by the plain¬ 
tiff throughout. His one object has been 
to get the new certificates. Assuming, 
however, that he was the-proper person 
to apply for the new certificates, he has 
not, aooording to the evidence, and there 

to show that he has, made any 
1*0 prove to the directors the loss 
• k them. It may 

^ snfi&ciently sub- 
■ forthcoming the 

not have Jseen too strin- 
jiipBct. The new certificates 
w l^ton\iiity, nndoubtedly, have 




been the real question at issue throughy 
out. As to that the plaintiff has entirel- 
failed in this suit. 

The questions of fact to which I have 
referred and the rectification of the re¬ 
gister have been put in issue as the com¬ 
pany could hardly have been expected to 
admit them but at the same time it can¬ 
not be said that they have strenuously 
contested It was,, however, necessary 
for the plaintiff to establish his case in 
regard to these matters before the ques¬ 
tion of the indemnity and the new cer¬ 
tificates could be reached. 

In the circumstances, though he may, 
as I said just now, appear to have obtained 
some measure of success in these pro¬ 
ceedings, nevertheless as to the real ob¬ 
jects for which the suit was brought, he 
has entirely failed. In my judgment he 
should pay the costs of the defendant 
company. 

Before I conclude I wish to refer to the 
brief of correspondence. A brief of cor- 
responlence, was tendei-ed in evidence, 
filed and marked. No letters have been 
referred to by either side. Learned coun¬ 
sel for the defendant company was will¬ 
ing that the brief of correspondence 
should be returned. Learned counsel for 
the plaintiff was anxious that it should 
remain on the record. To this course no 
objection was taken on behalf of the de¬ 
fendant. 

As I have directed the plaintiff to pay 
the costs of the defendant, there is no 
need to give any special directions as to 
this brief of correspondence, but had I 
ordered otherwise I should have directed 
that the costs of the brief of correspond¬ 
ence be borne by the plaintiff in any 
event. 

G.B. Order accordingly. 
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Cuming and Gregory, JJ. 

Kasem Ali —Appellant. 

v. 

King-Emperor —Opposite Party. 

Cri. A. No. 588 of 1926, Decided on 
3rd December 1926, from the order of 
the Ss. J., Backergunge, D/- 30th June 
1926. 

Penal Code, S. 120-B —Charge of conspiracy 
between two persons onljf~^ne acquitted — 
Other must also be acquitted. 

Where two persons are charged ender S. 120- 
B of conspiracy and the charge does not show 
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that any other person was concerned in the 
conspiracy, then if one of the accused is ac¬ 
quitted the other also should be acquitted. 

[P 951, Cl] 

Suhodk lianjan Das Gupta and 
Khitish Chandra Ghattak —for Appel¬ 
lant. 

Khxindkar—ioT the Crown. 

Gregory, J. —This is an appeal by 
one Kasem Ali who was tried before a 
jury in the Court of the Sessions Judge 
of Bakerganj and convicted and sentenced 
under S. 120-B, I. P. C, 

The facts of the case may be stated 
briefly in view of the circumstances 
under which we consider it necessary to 
interfere with the conviction and sen¬ 
tence of the accused. The facts are 
shortly these : It would appear accord¬ 
ing to the prosecution that there was 
ill-feeling on the part of the accused 
Kasem towards Kagal Sardar his uncle 
the deceased on account of Kagal wish¬ 
ing to sell his properties and so deprive 
the accused Kasem of them, by reason 
of a misunderstanding that had arisen 
between them. The accused Kasem was 
living in the same bari as his uncle and 
the case is that on the 10th February 
1926 the deceased Kagal Sardar whose 
murder is the subject of one of the 
charges, was sleeping in the eastern hut 
while his wife Sherjan Bibi slept in the 
western hut. One Jamila the wife of the 
accused Kasem Ali slept in the southern 
hut. The case for the prosecution was 
that the accused Kasem Ali himself was 
not in the house that night but he had 
gone to Barisal. On the following morn¬ 
ing it was discovered by Jamila, other¬ 
wise called Kuti, that both Kagal Sardar 
and his wife Sherjan Bibi we e lying 
dead in their huts. The evidence shows 
that the death of both was due to stran¬ 
gulation. 

The two accused namely one Ele- 
maddi and the present appellant 
Kasem Ali were put on their trial in the 
Sessions Court on the following charges 
the character of which will be referred 
to hereafter. The charge against Ele- 
maddi was one of a criminal conspiracy 
under S. 120-B, to commit the murder 
of Kagal Sardar and his wife Sherjan 
Bibi another charge against the same 
accused was under S. 302, I. P. C. in res¬ 
pect of the murder of Kagal Sardar. 
The charge against Kasem Ali the pre¬ 
sent appellant was only under S. 120-B, 
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I. P. C. The verdict of the jury as 
against Elemaddi was one of guilty, by a 
majority of 3 to 4, of the charge under 
S. i20-B, I. P. C. and of not guilty on the 
charge under S- 302, I. P. C. As against 
Kasem Ali the present appellant the ver 
diet was one of guilty of the charge 
under S. 120-B, I. P. C., by a majority of 
8tol. In consequence of the verdict 
of guilty against Elemaddi of the charge 
under S. 120-B the Sessions Judge was 
not satisfied with the propriety 'of it and 
ho made a reference under S. 307, Cri¬ 
minal P. C., to this Court and the 
ground of the reference was that there 
was no proper corroboration of the evi- . 
dence of one Menajuddi who was called 
as a witness for the Crown and-that 
therefore the conviction'under S. 120-B, 

I. P. C. was not proper in his case. Ap¬ 
parently his view was upheld and Ele¬ 
maddi on that reference was acquitted 
in respect of the charge under • S. 120-B, 

I. P. C. The effect of this is this—that 
the present appellant wa^ left convicted 
of an offence under S. 120-B, I. P. C. and 
it is against this conviction that he has 
preferred the present appeal. ' 

The charge under S. 120-B, I. P. C. 
against the two persons Elemaddi and the 
present appellant appears to us to be a { 
charge of a conspiracy between them¬ 
selves to murder Kagal Sardar and his 
wife Sherjan Bibi. It does not appear ( 
to us that it is a charge of conspiracy 
between themselves and other persons. 

It is not stated that there • were other 
parties known or unknown to the con¬ 
spiracy, and it would appear from the" | 
grounds of commitment that the com* i 
mitting Magistrate regarded the con¬ 
spiracy as one between Kasem Ali and the , 
other accused Elemaddi. In this view ^ 
of the matter the objection taken by the 
appellant is that taking the charge against 
the two accused persons on trial to^be 
one of conspiracy between themselves | 
when one of .them namely, Elemaddi was , 
acquitted of that charge, the other ac¬ 
cused Kasim Ali the appellant cannot be ; 
convicted of that conspiracy. Mr. Khund* | 
kar -for the Crown agrees that the 
charge as drawn up is capable of being 
read as we construe it ; but he contends ^ 
that it was the case for the prosecution 
supported by evidence that the con¬ 
spiracy was one not confined to the two 
accused on trial only but extended to 
other parties also. We do *not thins, 
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having regard to the charge as drawn 
that effect can be given to that argu* 
ment. Neither can it be said fairly that 
the accused would not he prejudiced if, 
as contended by the Grown, an extended 
reading were given to the charge. 

On our construction of the charge the 
appellant was not called upon to meet 
any case other than the one we have 
indicated. 

On these considerations it appears to 
us that the objection raised by the ap¬ 
pellant is fatal to the conviction, and it 
is unnecessary to consider any of the 
other objections which have been raised 
by the learned pleader who has appeared 
for the appellant. 

This being so, the conviction of and 
the sentence passed on the present appel¬ 
lant must be set aside and the appellant 
acquitted. • 

Cuming, J. —I agree. 

g.B. Conviction set aside. 

A. I R. 1927 Calcutta 951 

Duval and Mitter, JJ. 

Ebad Ali and others — Defendants— 
Appellants. 

V. 

Mt. Fatema Bibi and others —Plain¬ 
tiffs—Respondents. 

Appeal No. 1801 of 1924, Decided on 
30th November 1926, from a decree of 
the Addl. Sub-Judge, Noakhali, D/- 28th 
May 1924. 

Landlord and tenant—Suspension of rent — 
Tenant put in possession of only a part of land 
leased—Doctrine of suspension applies only 
where rent is a lump sum. 

The doctrine of suspension of the payment of 
rent, where the tenant has not been put in pos' 
session of part of the subject leased, applies 
where the rent is a lump sum foe tbo whole 
land leased treated as an indivisible subject. 
It has no application to the case where the 
stipulated rent is so much per acre or bigha : 
A. I. B. 1925 P. C. 97, Foil. [P. 952, C. 1] 

D. L. Kastgir and Shamadas Bhatta’ 
eharjee —for Appellants. 

Bijan Kumar Mukherjee and Baf 
Kumar Chakravariy —for Respondents. 

Judgment.— la this case the plaintiff 
vaad for rent for the years 1323 to 1326 
for three kanis of land at the rate of 
per kani and also prayed for addi- 
rent for additional area according 
. terms of a lease. The defendants 

defences alleging that they 
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held all the lands within certain boun¬ 
daries ; that there was no excess land ; 
that they had been dispossessed of some 
of their lands and that they had paid rent 
for 1323 and part of 1324. The Munsif 
dismissed the suit holding that there had 
been partial dispossession and holding too 
that the rent for 1323 and part of 1324 
had been paid. In appeal the Subordi¬ 
nate Judge has given the plaintiff a de¬ 
cree to this extent that he has remanded 
the case to the lower Court to ascertain 
by actual measurement the exact extent 
of land held by the respondents within 
the boundaries given in the kabuliyat and 
to assess the excess land at Rs. 13 per 
kani. He does not appear to have dis- 
turb.ed the 6nding that the rent for 1323 
and part of 1324 had been paid though in 
the ordinary portion of his judgment he 
does not refer to it. Now it appears that 
the lauds were described as being within 
certain boundaries excepting a tank and 
its bank and being of about three kanis 
■ let out to the defendants’ predecessor in 
1310. In the following year another one 
kani and 13 gandas was let out to one 
Aminulla. There appears to have been 
no litigation in the matter. Both defen¬ 
dants and Aminulla lived in the same 
bari. Now the defendants put up a claim 
that they had been wrongfully dispos¬ 
sessed after having lived amicably withj 
their dispossessor for 20 years. 

The difficulty, however, in our way iii 
dealing with this case has been avoided 
owing to the fact that since the order of 
remand for an enquiry by a civil Court 
commissioner was made, that enquiry 
has been held and we are informed that 
in that enquiry it has transpired that the 
present defendants were in actual exclu¬ 
sive possession of a little over three kanis 
and that 16 gandas of land are held 
jointly by Aminulla and the defendants, 
that certain area is held by the plaintiff 
and that a certain area is held exclusively 
by Aminulla. So far as the rent is con¬ 
cerned the kabuliyat stated that any 
excess area bad to be paid for at Rs. 13 
per kani an-i that for any decrease of area 
there should be reduction of rent. The 
defendants are, therefore, clearly liable 
for rent for three kanis and in future for 
a little more, as found by the commis¬ 
sioner. The further discussion as to whe¬ 
ther the lease of the defendants included 
all the lands within the boundaries or 
not, specially in view of the terms of the 
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commissioner’s report, appears to us to 
be purely academic. 

As to suspension of rent for loss of land 
whether there should be a permanent or 
l)roportionate suspension in such a case 
as this has now been set at rest by the 
decision of their Liordships of the Judicial 
Committee in Katijayani Debi v. Udoy 
\Kuynar Das (1). The doctrine of suspen¬ 
sion of the payment of rent where the 
tenant has not been put in possession of 
part of the subject leased, has been ap- 
jplied wlicre the vent was a lump sum for 
ithe whole land leased treated as an in- 
•divisible subject. It has no application 
to the case where the stipulated rent is so 
much per acre or bigha. 

Wo would add, however, that the Addi¬ 
tional yubordinate Judge appears to have 
overlooked the fact that the rent for 1323 
and the rent of Rs. 10-8-0 for 1324 have 
been paid. 

The order, therefore, we propose to pass 
in this case is that the appeal succeeds to 
this extent, mmely, that the plaintiff 
will get a decree for rent at Rs. 39 a year 
for the years 1324 to 1326 less Rs. 10-8-0 
already paid for 1326, and the plaintiff 
will also be entitled to a decree for any 
small additional area found exclusively in 
the possession of the present defendants. 
We do not propose to pass any order as 
to the land held jointly, and as to the 
land held exclusively by AminuUa no 
order is necessary as the defendants have 
still more than three kanis left in their 
exclusive possession. 

The order of costs in the lower Courts 
will stand. Each party will bear its own 
costs in this Court. 

Q Appeal partly allowed. 

(1) A. I. R. 1925 ‘PrcrTf^~52 Cal. 417=52 
I. A ICO CP. C.). 
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Page ane Graham, JJ. 

Sm. Jugal Kishore Debi —Judgment- 
debtor—Appellant. 

V. 

Baidija Nath Boy and another —Decree- 
holders—Respondents. 

Appeal No. 361 of 1925, Decided on 
25th July 1927, from the original order 
of the Sub-Judge, Asansole, D'- 7th 
August 1925. 

Limitation Act, S. 7— Joint decree in favour 
of one adult and two minors—Persons not 


Roy (Page, J.) 1927 

proved to be members of joint Hindu family— 
Adult not acting as karta—He cannot give 
discharge on minor's behalf. 

A j >iat decree \yas passed in favour of three 
persons, two of whom were minors. It was 
not proved that the decree-holders were mem¬ 
bers of SI joint uadivided Hindu family, nor 
whether they were liviug under the 5Iitakshara 
or Dayabhaga School of Hindu Law, nor whe¬ 
ther the major member was acting as karta of a 
joint Hindu family of which the decree-holders 
were members. 

Held: that the adult member was not able 
to give a discharge to the judgment-debtors 
within S. 7, Limitation Act : 25 Mad, 26; 7 All, 
313 (i^. B.)\ 27 Bom. 292; 28 Mad. 487; 28 Cal. 
465; 25 Mad. 431 (F.B.): A. I. B. 1916 P.C. 148; 
36 Mad. 295 (P. C.); A. I. B. 1925 Mad. 78 and 
31 All. 156, Bef. [P 964 C 1] 

Bam Chandra Majumdar, Narendra 
Krishna Bose and Gopendra Nath Das — 
for Appellant. 

Girija Prosanna Sanyal, Indu Bhusan 
Boy, Brojo Lai Chahravarti and Nripen- 
dra Chandra Das —for Respondents. 

Page, J. —'This is an appeal from an 
order of the learned Subordinate Judge ot 
Asansole of the 7th August 1925, dismiss¬ 
ing an objection by a judgment-debtor to 
the execution of a decree passed by the 
High Court of Patna on the 6th December 
1920. The present execution proceedings 
were commenced on the 23rd March 1925, 
and, therefore, priraa facie were time- 
barred. The decree-holders contended that 
the present application for execution was 
not barred by limitation, because (1) on 
two previous occasions, 15th April 1921, 
and the 11th January 1924, applications 
had been made “in accordance with law” 
to execute the said decree in “the proper 
Court,” namely, the Court of the Subor¬ 
dinate Judge of Dhanbad and, therefore, 
under Art. 182 (5), Statute of Limitation 
(Act 9 of 1908), the present application 
was presented within the time limited by 
the Statute; (2) on the 6bh December 
1920, when the decree which it is now 
sought to execute was passed, two of the 
three decree-holders were, and still are, 
minors, and the three decree-holders being 
jointly entitled to make an application 
for execution of the decree, and the adult 
decree-holders not being able to give a 
discharge to the judgment-debtors with¬ 
out the concurrence of the minor decree- 
holders the present application was saved 
from the bar of limitation by the provi¬ 
sions of Ss. 6 and 7, Limitation Act. The 
first contention raised by the decree- 
holders cannot be supported, for it has 
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not boon proved that either of the two 
previous applications was made (a) in ac- 
•cordance with law; (b) to the proper 
Court. Under S. 37, Civil P. C.. “the 
Court which passed the decree” of the 
€th December 1920, is deemed to be the 
Court of the Subordinate Judge of PuruUa 
and that Court did not send the decree to 
the Court of Subordinate Judge of Dhan- 
bad for execution as required by Ss. 38 
and 39 and 0. 21, R 6, Civil P. C. As 
the decree-holders have failed also to prove 
that the Court of the Subordinate Judge 
of Purulia had 

ceased to exist or to have judisdiction to exe* 
cute the decree 

the two previous applications to the 
Dhanbad Court for execution were not 
made “in accordance with law” or to 
“the proper Court,” and are not to be 
regarded as steps-in-aid of execution with¬ 
in Art. 182 (5), Limitation Act. It was 
established, however, that the decree was 
duly sent to the Court of the Subordinate 
Judge at Asansole for execution by the 
Court at PuruUa, and that the present 
application for execution presented in 
compliance with the provisions of the 
Civil Procedure Code. 

With respect to the second contention 
that has been raised before us by the 
decree holders it is necessary to refer to 
certain material facts that are nob in dis¬ 
pute in order that the nature of the pro¬ 
ceedings may be appreciated. It is to be 
observed that the judgment-debtors' objec¬ 
tion to the execution of this decree is 
utterly devoid of merit, and is based solely 
upon technical grounds. It appears that 
the defendants in the suit were officials 
employed in the management of the estate 
of one Prosanna Kumar Roy, a trader of 
Keshalpur, and that, after the death of 
Prosanna the present suit No. 198 of 1911 
was brought in the Court of the Subordi* 
date Judge of PuruUa inter alia to com¬ 
pel the defendants to render an account 
of the moneys that they had received in 
the course of stewardship. The plaintiffs 
were two of the sons of Prosanna; (1) 
Bireswar Roy an adult, (2) Butto Kristo 
Boy, then a minor, by hU next friend and 
- brot.ber Bireswar. The third son of Pro- 
sauna, Bhola Nath Boy also a minor was 
made defendant 7 and appears through his 
mother-Salrojini Debya as next friend and 
guardian ad litem. The suit was decreed 
on l9th September 1916, in favour of 
the plaintiffs and defendant 7 against the 


judgment-debtor or his predecessors-in- 
title. The decree-holders, regarding the 
sum decreed as inadequate, appealed to 
the High Court at Patna. Meanwhile 
Butto Kristo had attained his majority 
and Bireswar had died, and on the 6th 
December 1920. when the decree of the 
High Court w'as passed, the appellants 
were (l) Baidyanath Roy, a minor son of 
Bireswar Roy by his mother Satyabala 
Debya as his next friend and guardian ad 
litem, (2) Butto Kristo Roy and (3) Bhola 
Nath Roy, the other minor son, by his 
mother Sarojini Debya as his next friend 
and guardian ad litem. The decree pro¬ 
vided inter alia: 

Accordiogly it is ordered and decreed that 
the appollauts do realise from 

Respondent 1, Bs. 18,:328-10-9 and costs 
Rs. 

Respondents 2 to 5, .Rs. 592-12'G and costs 
Rs. -.0 13 4. 

Respondent G, Rs 278*3'0 and costs Rs 22. 

Respondent 7, Rs. l,777-1.4-6 and costs 
Rs. X40-O- •. 

Re-spondent 8, Rs. 27,676-12*9 and costs 
Rs. .,Ik7-0-9 

Respondents 2,3 4,5 and'8 Rs- a-ud 

costs Rs 100*3-C 

and the respondents to boar their own costs 
in the lower Courts 

And it is further orderod-and decreed that the 
respondents do pay to the appellants the sum of 
rupees four hundred and sixty-five annas eleven 
and pies ten only as per details at foot being 
the amount of proportionate costs incurred by 
the latter i.. this Court. 

It is not, I think, open to doubt or con¬ 
troversy that this decree quoad the prin¬ 
cipal defendant was a joint decree which 
the decree*holders were jointly entitled 
to execute. In Ahinsa Bibi v. Abdul 
Kader Saheb (1) which was a suit brought 
by the heirs of a deceased partner for an 
account, and to recover from the other 
partners their father’s share of the profits 
in the partnership,Bhashyam Ayyangar.J., 
observed: 

The claim which was possessed by one indi¬ 
vidual is now possessed jointly by a number of 
individuals, who are his legal representatives 
and all must, therefore, join in a suit to enforce 
that claim. If one or more of such joint claim¬ 
ants do not join as plaintifis, the course to be 
pursued in India, according to iong Rstabhshed 
course of decisions, is for the claimants bring¬ 
ing the suit to join, as party defendants, those 
who do not join as plaintifis. The cause of 
action fort iking an account...was one and in¬ 
divisible. as against the surviving p.irtnars, and 
it necessarily follows that the suit cannot be 
barred in respect of some of his heirs and not 
barred in respect of the others. It must be 
either wholly barred or not barred at all. This 

(1) i;i902] 25 Mad. 26. 
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is the principle underlying Ss. 7 and 8 , 
Indian Limitation Act. (now S. G and 7 of the 
present Act). 

I respectfully agree with those observa* 
tions, and hold that the decree in the 
present suit was one that the three heirsof 
Prosanna Kumar Roy were jointly entitled 
to execute witliin S. 6, Limitation Act. See 
Ahinsa Bibi v. Aldul Kader Sahib (1), 
Kaiidhitja Lai v. Ohanda?' (2\ Sitaram v. 
Shridhar (3), Banchode Boss v. Ruk^ 
many Bhoy (4), Surja Kumar Butt v. 
Arun Chnnder Boy (5) and Periasavii v. 
Krishna Ayyan (6) per Bhashyam Ay 
yangar, J , at page 437. A further ques¬ 
tion still remains to be considered, 
naniely, whether Butto Kristo was able 
to giv© a discharge to the judgment-debt* 
ors. without the concurrence of” the 
minor decree-holders. I have examined 
a number of cases upon this subject. It 
is not easy to disentangle them, and to 
reconcile them is impossible. But on the 
facts of tins case I am clearly of opinion 
jthat Butto Kristo Roy was not able to 
'give such a discharge to the judgment- 
debtors within S. 7, Limitation Act. It is 
not proved that the decree-holders were 
;members of a joint undivided Hindu 
family, nor whether they were living 
under the Mitakshara or Dayabhaga 
School of Hindu Law, nor whether Butto 
Kristo was acting as karta of a joint 
Hindu family of which the decree-holders 
were members. On the contrary, it is 
apparent that in these proceedings he did 
not act or purport to act, as the manager 
of the family or on behalf of the decree- 
holders as a whole. Much less has he 
acted in these proceedings on behalf of 
Bhola Nath. In my opinion, he has acted 

solely in his own interest. Butto Kristo 

was not a party to the Execution Case 
35 of 1924 which was brought by Bhola 
Nath, through his mother as his next 
friend; and in this suit he did not join 
Bhola Nath as a co*plaintiff but impleaded 
him as defendant 7. Moreover, after the 
decree of the High Court of Patna had 
been passed on 6th December 1920, Butto 
Kristo Roy appears to have been sub¬ 
stituted in the place of Satyabala Debi as 
the guardian and next friend of the 

(2) [1885] 7 All. 313=(1885) A. W. N. 34 

, (F. B.). 

(3) [1903] 27 Bom. 292=5 Bom. L. R. 91. 

(4) [1905] 28 Mad. 487. 

(5) [1901] 28 Cal. 465=5 C. W, N. 767. 

(G) [1902] 25 Mad. 431=12 M. L. J. 966 

(F. B.). 


. Esahak Sikdar 1927 |j 

minor, Baidya Nath Roy, and in that } 
capacity he filed Execution Case No. 101 j 
of 1921. It is in that capacity as well as ' 
on his own behalf that Butto Kristo is a 
party to the present application for exe¬ 
cution. On the other hand throughout 
the suit and the proceedings incidental 
thereto in execution of the decree Bhola 
Nath has appeared through his mother as 
his guardian and next friend I am of 
opinion that according to law, now 
clearly established, under such circum¬ 
stances Butto Kristo cannot be held to 
have been capable of giving a discharge 
to the judgment-debtors without the con- ' 
currence of the minors within S. 7, Limi¬ 
tation Act. See Nobin Chandra Barua v. 1 
Chandra Madhab Barua (7), Ganesha 
Bow V. Tulja Bam Bow ^ Lakshmanan 
Chetty V. Subbiah Chetty (9), Ganga ■ 
Bayal v. Mani Bam (10) and Jawahir 
Singh v. Udai Parkash (ll). 

For these reasons I am of opinion that 
the appeal fails, and must be dismissed 
with costs—the hearing-fee being as¬ 
sessed at ten gold mohurs. Let the re¬ 
cord be sent down without delay. 

Graham, J.—I agree. i 

D.D. Appeal dismissed. | 

Tf) A. i. R.‘l916 PTC. 148=14”Cal7 1 (P. C.J. | 

(8) [1913] 36 Mad. 295=19 I. 0. 515=40 I. A. , 

132 (P. C.). j 

(9) A I. R- 1925 Mad. 78=47-Mad. 920. I 

(lOJ [1909] 31 All. 153=1 I. C. 824=3 A. L. J. } 

62 

(11) A. I. R. 1925 P. C. 16=48 All. 152=53 I. 

A. 36 (P. 0.). 
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B. B. Ghose and Roy, JJ. 

Mahim Chandra Saha and others — 
Plaintiffs—Appellants. 

V. 

Esahak Sikdar and others —Defendants 
—Respondents. 

Appeal No. 434 of 1925, Decided on 
2lst July 1927, from appellate decree of 
the Sub-Judge, 1st Court, Barisal, D/‘ 
i3th December 1924. 

Transfer of Properly Act, S. 54— Part per' 
formance—Right of defendant to claim specific 
performance barred—Doctrine of part perfor¬ 
mance is not applicable. 

The principle is well settled that in order to 
give equitable relief to the plaintiff on the 
ground that the contract has been partly per* 
formed the defendant must be in a position to 
get equitable relief by way of specific perfot* 
xnance of contract. If that plea does not ooiQ 4 
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to the ftid o{ the defendant on aocount of the 
light to sue for apeoifio performance becoming 
time barred he cannot resist the plaintiffs’ title 
by reason of that plea : A. I.R. 1927 CaL 365, 

FolU tP 

Sarat Chandra Roy Chaudhury, Sant 
Kumar Roy Ghoudhury and Sisir Kumar 
Banerji —for Appellants. 

Gopal Chandra Das and Bhuban 
Mohan Saha —for Respondents. 

B. B. Ghose, J. —This is an appeal by 
the plaintiffs which arises out of a suit 
for recovery of possession of a certain land. 
The defendants admitted the title of the 
plaintiffs but pleaded that an agreement 
in favour of them was executed by the 
plaintiffs dated 16th May 1919, to 
sell the property to them and they 
received Bs. 50 as the earnest money. 
Afterwards the plaintiffs put the defen" 
dants in possession of the property and, 
therefore, the plaintiffs are incompetent 
to sue for recovery of possession. The 
suit was instituted pn the 12th January 
1923. The trial Court disbelieved the 
story of the execution of the bainapatra, 
and also held that the defendants had 
entered into forcible possession. Upon 
that Ending it decreed the suit and direct¬ 
ed the defendants to remove their huts 
and other belongings from the suit lands 
within 15 days from the date of the decree 
and also allowed the plaintiffs mesne 
profits. From that decree defendant 2 
appealed, and in that appeil the Subordi¬ 
nate Judge has reversed the decision 
of the Munsif and dismissed the suit 
altogether. Prom that decree the plain' 
tiffs have appealed to this Court. 

The points taken before us on behalf of 
the appellants are : Firstly, that all the 
plaintitls did not enter into any agree 
ment or sign the alleged deed of agree¬ 
ment and they alleged that only plaintiffs 
4 and 5 executed it ; secondly, that the 
plaintiffs did not deliver possession of the 
laud to the defendants in pursuance of 
any contract but, on the other hand, the 
defendants took forcible possession and 
that the plaintiffs had recourse to ;,he 
criminal Court and complained against 
defendants’ high handed acts ; thirdly : 
that the plaintiff 4 who is alleged to have 
signed the bainapatra was not an agent of 
,.the other plaintiffs and the fourth point 
' nrged is the doctrine of part performance 
of the contract on which the Subordinate 
Judge has based his judgment is not ap~ 
plioable to the case as the defendants' 


SiKDAR (B. B. Ghose, J.) Calcutta 955 

suit for specific performance of the con¬ 
tract is barred by limitation. 

It is unnecessary for us to discuss other 
points except the last. If the defendants' 
right to enforce specific performance was 
barred at the time of the suit, in our 
opinion, he could not in resisting the 
plaintiffs’ suit raise the plea of the doc¬ 
trine of part performance of a contract, 
It is, however, contended on behalf of the 
respondents that the claim of the defen¬ 
dants for part performance was not bar¬ 
red at the date of the suit and that no 
time being fixed for the performance of 
the contract, time would run from the 
date of refusal of the contract and that as 
the date of refusal is not within 3 years 
of the date of ’the suit, the doctrine can 
be invoked. He also relies upon the case 
of Mehr AH Khan v. Aroatannessa Bihi 
(1) decided by a single Judge of this 
Court for the proposition that the doc¬ 
trine of part performance can be invoked 
in aid of the defendants even if the suit 
for specific performance is barred by limi¬ 
tation. As regards the question whether 
the suit for specific performance brought 
by the defendants would be barred by 
limitation or not, the finding of the trial 
Court is relevant. The learned Munsif 
in dealing with the evidence on behalf of 
the defendants makes this observation 
that the defendant 2 said that the plaint¬ 
iffs promised to execute and register the 
kobala in 3 or 4 days from the date when 
the agreement was entered into. Then 
again disbelieving the evidence of the de¬ 
fendants as to the date of execution of 
the kobala the learned Munsif observes 
that there was no reason why the plaint¬ 
iffs would surreptitiously go away from 
Parerhat after having agreed do execute 
the kobala on that date without inform¬ 
ing the defendants about it. That clearly 
shows, as the defendants stated, that the 
kobala was to be executed within 3 or 4 
days of the agreement. Before the Sub¬ 
ordinate Judge this matter appears to 
have been raised and the Subordinate 
Judge brushes it aside by this obser¬ 
vation : 

It is oonteaded on behalf of the pladatiSs 
that as the defendants’ remedy for getting 
kobola is time barred they should not be al¬ 
lowed to stand upon the doctrine of part per¬ 
formance oi contract. It is an equitable relief. 
In my opinion limitation should not be allowed 
to stand In the way of giving equitable relief. 

(1) [1919] 25 C. W. N. 905. 
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Tlien lie recites certain cases and comes 
to the conclusion that it was held that 
limitation could not stand in the way 
when equitable relief is given to a party. 
The question, therefore, resolves itself 
into this : whether this plea can be taken 
by the defendants if the right to sue for 
specific performance is lost by the expiry 
of time. It is unnecessary for me to dis* 
cuss the cases in detail which lay down 
that in order to invoke the aid of this 
doctrine, defendant must show that he 
has the right to claim specific perform’ 
ance of contract. The cases have been 
collected and dealt with elaborately by 
my learned brother Mr. Justice Mukerji 
in tlio case of Kalipada Basu v. Fori 
Olostar Jute ManicfacturinQ Co., Ltd. (2). 
|Tho principle is well settled except for a 
i^Hgiit deviation in one or two cases that 
jin order to give equitable relief to the 
(plaintiff on the ground that the contract 
ihas been partly performed the defendant 
must be in a position to get equitable re' 
lief by way o! specific performance of con' 
|tract. If that plea does not come to the 
aid of the defendants, they cannot resist 
tlic plaintiffs’ title by reason of that plea. 

This appeal, therefore, must succeed 
upon that sole ground and decreed with 
costs. The result, therefore, is that the 
judgment and the decree of the Subordi¬ 
nate Judge are reversed and those of the 
Munsif restored with costs of both the 
appellate Courts. 

Roy, J.— -I agree. 

N.D. Appeal alloxoed. 

(2) A. I. :rT~ 1927 Cal. 365. • 
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B. B. Ghose and G. N. Rot, JJ. 

Ba^eswar Fro&ad Bhakat and others — 
Defendants—Appellants. 

v. 

Bhupendra Narayan Sinha Bahadur 
and others —Plaintiffs—Respondents. 

Appeals Nos. 70 and 123 of 1924, Deci* 
ded on'28th February 1927. 

(a) irords—“ Durbust hakuk ” means all 
zamindari rights. 

The term “ durbust hakuk ” includes every¬ 
thing which might be considered' as belonging 
to the zamindari right: A I. li. 1925 P C ^2 
and 16 C. L. J. 7, Foil. * [P 958 C •.«] 

(.6) Bengal Patni' Regulation' (8 of 1819), 
S. 3 ( 1 ) —Difference between mokarari and 
patni explained. 

Although there are various points of similarity 
between a mokarari and a patni, there are many 


points of difference. A patni, although in form 
a lease, is not a mere leasehold property. A 
patnidar may let lands in any manner that may 
be conducive to his interest By the patni 
deed every right that the zamindar has passes 
to the patnidar, and unless there is some limi¬ 
tation expressly mentioned, the patnidar can 
without let and hindrance exercise those rights: 
22 Marsh 28; 10 M. I. A. 16; A. I. R. 1917 P. C. 
8 ; 12 W. B. 413 and A. I. B. 1925 Cal. 962, Foil 

[P 959 C 2, P 960 0 1] 

(c) Limitation Act, Arts. 144 and 150— Where 
defendants worked quarries without objection, 
the period of adverse possession is not to be 
counted from the time when different sorts of 
earth were found. 

Where defendants worked the quarries in all 
parts of the land openly and not underground 
without objection or opposition, 

Held: the period of adverse possession was 
not to be counted from the time when different 
sorts of earth were'found at different depths of 
the quarry, but from the time defendants began 
to make quarries; A. I B. If 25 P. C. 42, Foil. 

CP 960 C 2] 

(d) Transfer—Mere agreement does not create 
a conveyance. 

The law requires a conveyance for the pur¬ 
pose of transfer of title and this cannot be 
made by a mere agreeirrent: 33 Cal. 807, Foil. 

[P 963 0 1] 

(e) Words — Sayer. 

Sayer ” means all sorts of imports in addi¬ 
tion to land revenue and does not include 
minerals. [P 958 C 2] 

S. C. Bose, Brojo Lai Chakrovarti, 
Panm Lai Chatterji and Santimoy Mo' 
jumdar —for Appellants. 

Sarat Chandra Basak, Sitaram Ba- 
nerji and Sures Chandra Das —for Res¬ 
pondents. 

B. B. Ghose, J .—These two appeals 
arise out of one suit brought by the plain¬ 
tiff Raja Bhupendra Narain Sinha Baha¬ 
dur for declaration of his right to a 
certain hillock within his estate as shebait 
of idol Parbati Mata, and in the alterna¬ 
tive for a declaration, by virtue of his 
right as zemindar of the estate, that the 
principal defendants have no right to 
take away earth and stones and minerals 
from the hillock in the exercise of the 
right that the defendants have as dar* 
patnidai's under the pitnis within his 
estate. The plaintiff is one of the four 
sons of Maharaja Ranajit Sinha. The 
other sons and grandsons by those sons 
are defendants 16 to 20 in the case. The 
patni was created of three mehals within 
the estate No. 1162/1 by a predecessor in 
interest of the plaintiff’s father. The 
patni was granted to two persons in 
equal shares by deeds dated the 30th May 
1861. The three mauzahs of which the 
patni was granted were called Tarof Nal‘ 
hati, Hat Nalhati and Kalindipur. 
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Out of these three mauzahs the patni’ 
dars granted darpatni of Taraf Nalhati 
and Hat Nalhati by separate leases to 
Ganga Prosad Saha in 1862; the deten" 
dants 1 to 9 came into the possession of 
the darpatni interest through various 
mesne purchases by their deed dated 11th 
October 1898. Defendant 9 died during 
the pendency of the. suit and is repre" 
sented by his sons defendants 9ka, 9kha, 
9ga. 9gha and grandson Ilka. Defendants 
10 and 11 were lessees under the darpat- 
nidars of the portion of the property now 
in suit. The plaintiffs’ claim with re¬ 
gard to ownership on the ground that the 
hillock is the property of the idol Parbati 
Mata has been found against him in the 
Court below, and no (luestion has been 
raised before us about that right of the 
plaintiff; so we have to consider only the 
question as regards the plaintiffs’ riglifc 
as zemindar. 

The plaintiff claims the zemindari 
right in himself on the ground that 
by custom of primogeniture prevail¬ 
ing in bis family he is entitled to the 
entire estate to the exclusion of his bro¬ 
thers and their descendants. He also re¬ 
lies upon an ekrar said to have been exe¬ 
cuted in bis favour by his adult brothers 
and his mother acting as guardian for his 
infant brother with regard to his sole 
riglib to succeed to the estate left by his 
father. The defendants disputed tlie 
title of the plaintiff on the ground of 
primogeniture to tho entire property. 
They further alleged that they^ were en¬ 
titled to take away stones and earth and 
minerals within their darpatni by virtue 
of the right granted to the patnidars 
(Under the patni settlement, and they also 
pleaded limitation. The Subordinate 
Judge found in favour of the plaintiff 
with regard to the question of title to the 
minerals and gave a decree to this effect 
that the plaintiff’s title to the mineral^ 
lying in the hill by virtue of his being 
the zemindar be declared, and a perpetual 
injunotion be issued restraining the prin¬ 
cipal defendants from raising the said 
minerals by digging and from appropria¬ 
ting the same, but it is ordered that the 
defendants will be competent to dig and 
take such stones and gravel as are found 
on the surface of the hill. The Subordi¬ 
nate Judge found agaiust the plaintiff on 
the question of primogeniture and he 
held that the plaintiff was entitled to 
only itb of the property and gave him a 


decree for a fourth of the sum which he 
found the defendants are liable to pay or> 
account of damages for the quantity of 
earth or minerals taken away by them. 
The principal defendants 1 to 11 appeal 
to this Court with regard to that portion 
of the decree which is against them, 
namely, the injunction granted against 
the defendants from raising minerals and! 
the amount of damages allowed to the 
plaintiff. Their appeal is’No. 70 of 1924. 
The plaintiff appeals against that part of 
the decree which dismissed a portion of 
his claim. His appeal is No. 123 of 
1924. 

Appeal No. 70 is tho principal appeil 
and it should be taken up first. The first 
ground that was taken in the appeal was 
as to the question of the title of the plain* 
tiff. This question was raised clearly under 
a misapprehension. It was urged that the 
zemindari under which' -the patnis were 
created belonged to the idol Ram Chandra 
Jiu and it was Touzi 1152/2. This argu¬ 
ment, as was pointed out by the learned 
advocate for the respondent, was based 
upon a misconception of the evidence of 
plaintiffs’ am-mukhtear and pleader 
printed at p. 63, part 1 of the paper-book. 
At line about 25 the figure 1152 2 ought 
to have been 1152/1, and this is also 
clear from the fact that the kabala by 
which the defendants acquired the dar¬ 
patni mentioned the patni to be within 
estate 1152 1. Further it appears that 
in tlie lower Court the title of the plain¬ 
tiff as zemindar was not disputed as will 
be found from the observation of the Sub¬ 
ordinate Judge on issue 17. In reply, 
however, on behalf of the appellants a 
futile attempt was made to sustain the 
plea that it was debatter property, bub 
such a plea could not be allowed to be 
heard in the circumstances stated above. 

The principal* points raised are really 
three that under the terms of the patni 
lease the patnidars were expressly granted 
all minerals and underground rights; se¬ 
condly, even if there was no express grant 
of underground rights in the absence of any 
reservation the grant of patni conveys all 
rights including underground rights which 
belonged to the zemindar; and thirdly, 
the plaintiffs' right is barred by limita¬ 
tion. The fourth ground is that the 
amount of damages is excessive. Another 
ground was taken but was not elaborated 
that the substance taken out by the de¬ 
fendants was not mineral but mere earth. 
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It was further argued that the defen¬ 
dants had not worked underground but 
their working had not gone below the 
level ground and as patnidars they are 
entitled to remove any maunds of earth 
within the patni and they cannot be 
charged with having worked any mines. 

I propose to take up the question with 
reference to the construction of the 
grant of patni first. There are three 
documents on the recoi'd relating to the 
patni grant, one patta and two kabuliats 
executed by the two patnidars. They are 
all in the same terms and one of them 
was taken by both sides for the purpose 
of their argument. This was the docu¬ 
ment which is marked Ex. 42, the kabu- 
liat executed by one of the patnidars Uma 
Sundari Dasya in favour of Rani Laohmi 
Kumari Saheba the ancestress of the 
plaintiff. The official translation of the 
document with regard to certain parts 
was questioned by both sides and I have 
taken the translation which has been 
agreed to by both sides except with regard 
to one expression which I shall put down 
in original. This document Ex. 42 after 
stating under what right the lessee 
wanted to take the property, on payment 
of a premium of Rs. 3,655, and after 
stating 'that the. zemindar was willing 
to grant a patni of the mehals in question 
excluding establishment charges and ex¬ 
penses in connexion with deities, bund, 
Pulbundi and wages and so forth, and 
after mentioning other things excluded 
proceeds thus: 

I shall enjoy down to my sons and grandsons 
etc., m succession in great bliss the mehals 
within the four boundaries without any deduc¬ 
tion, the Chhaya Hrad (shades and lakes), land 
and Water, whatever has been produced and all 
s>eeds of production, mal and sayers, barring 
those sayers prohibited by Government, all 
sorts of land held without payment of rent but 
which are liable to be assessed, hasil and patit, 
nal^kar, bankar, falkar and jalkar and Bils, Jhils 
and all tanks, gardens, trees whether fruit 
bearing or non-fruit bearing and with the ex¬ 
ception of debatter and Brahmatter and Maha- 

tran Piran etc.which have 

been confirmed under the orders of Government 
and except the aforesaid gifted Brahmatters elc. 
all rights and interests (darbast hakuk) I shall 

possess in patni taluk in the mofussil. 

I shall never make any application to any Go¬ 
vernment Official for kharij (mutation of mv 

name). 

Towards the end of the .patta after 
making certain other recitals there is the 
provision that the grantee will not be en- 
titled to cut down those trees the cutting 
of which will cause damage to the mehal 


or loss to the jama. There - is a further 
provision that the zemindar would get 
the money which will be due from the 
Government on account of Land Acquisi- 
sion for cart roads and railways and 
cacha roads, as well as any kind ofroad 
that may be made in future. 

The first^ contention on behalf of the 
appellants is that the expression Chhaya 
Hrad means sky and underground. 
Chhaya literally means shadow but in 
the dictionary it is found that it may 
also mean sun from which it is contended 
that it is sky. Hrad means a deep piece 
of water naturally formed, or in other 
words, a lake. But nowhere it can be 
found that it means something under¬ 
ground. This expression Chhaya Hrad 
in the patta or kabuliat is unmean¬ 
ing, and I confess it is new to me. In the 
course of my experience I have seen a 
large number of these pattas and kabuliats 
but I have never met with this expres¬ 
sion ; I cannot holl that the expression 
distinctly means any right to under¬ 
ground minerals. 

The next contention is that the word 
sayer” includes the minerals because it is 
stated that sayer means all income which 
is not derived from land revenue. I am) 
unable to accept that contention, because 
my impression is that sayer means all 
sorts of imports in addition to land 
revenue. 

Lastly it -is contended that all the ex¬ 
pressions taking together along with the 
expression Darabast Hakuk conveys the 
entire interest of the zemindar in the 
mehals in question to the patnidar and 
nothing was reserved. In my judgment 
that is' the proper construction which 
may be given to those words used. Thej 
only doubt that has been cist 'upon this 
construction is on account of the ob¬ 
servations made in the judgment of Lord 
Shaw in the case of Giridhari Singh v. 
^egh Lai Pandey, (1) where it has 
been observed that the words mai hak 
hakuk only refers to the rights that 
were granted previouly and not to 
all the rights of the grantor. How" 
over that may be ' the contention of 
the learned advocate is that when mehals 
are granted in patni taluk without any 
deduction, of everytiiing that can be 
mentioned within the four boundaries, 
all righ ts of the zemindar have been 

^1) A. I. R. 1917 P. 0. 163=:45 Cal. 87= 

44 1. A. 246 (P. C.). 
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conveyed, and in my opinion there is 
considerable force in this contention. It 
is argued on behalf of the respondent on 
this question'that when there are reserva¬ 
tions as regards the cutting of trees and 
Compensation money that would be ob¬ 
tained for land acquisition for public 
purposes, it should be held that 

all rights of the zemindar were not 
conveyed by the grant. In my 

opinion that argument is of very little 
substance. It seems to me that after 
giving all the right to the patnidar there 
was a small reservation about cutting 
down trees which would cause damage 
to the raehal or loss bo the jama so as to 
affect the right of the patnidar to the 
rent reserved. With regard to the com¬ 
pensation money the same observation 
may be made. In the absence of the 
stipulation about compensation money 
it would have been divided between 
the zemindar and the patnidar under the 
law. By special contract the zemindar 
provides that the entire amount should 
be taken by himself. That does nob take 
away from the rights of the patnidar 
anything more than what was reserved 
under the grant. It seems to me that 
the special mention of these reservations 
shows that nothing else was reserved. I 
need only add that minerals were nob 
reserved. 

The next question is whether by the 
grant of a patni taluk underground rights 
have been conveyed. I will rest content 
by referring to the observations of their 
Lordships of the Judicial Committee in 
the Oise (Jf Satya Niranjan Ckakrauarti 
V. Ram Lai Kaviraj ' (2). Their Lord- 
ships did not agree with the dictum of 
the Patna High Court that the judgment 
of Prinsep and Hill, JJ. in AH Quadcr 
Hossein v. Jogendra Narain Roy, (3) has 
been overruled by the decisions of the 
Privy Council cited in the judgment. It 
follows, therefore, that that case decided 
by the learned ’Judges of this Court is 
still good law. So far as we are con¬ 
cerned unless wo are prepared to differ 
from it and refer the question decided 
thereto a Pull Bench, we are bound to 
follow it. We are not prepared to differ 
from what was laid down in that case. So 
we are bound to follow the law laid down 
in it. The learned advocate ' for the res- 

(2)A.l. B. 1925 P.a 43=4 Pat. 244=53 
I. A. 109 (P, 0.). 

(a) [19131 16 0. L. J. 7=16 I. 0. iU. 


pondent endeavoured to distinguish that 
case from the present on the ground that 
the words there used in the patni 
patta were ‘ Darabast Zemindari Hakuk’, 
while the words in the present grant are 
only ‘ Darabast Hakuk’. I do not think 
that there is any difference in substance, 
because the word ‘ Darabast ’ means 
“ all ”, *' entire ” and “ Hakuk ” is the 
plural of “ Hak ” which meins “ right 
and when the zemindar grants Dara¬ 
bast Hakuk ” hi grants “ Darabast 
Hakuk^”of his zemindari right. It was 
next contended that the terms Darabast 
Hakuk ” were intended to refer only to 
those rights which had been previously 
described,* rights generally known as 
ejusdem generis. This argument was 
advanced in the case of Ali Quader Hos¬ 
sein V. Jogendra Narain (3), cited above, 
and ‘the learned Judges observed that, 
this expression was intended, to use a 
familar expression, to throw a net so as 
to include everything which might be 
considered as belonging to the zemindari 
right. With these observations, I res- 
petfully agree. 

It was next contended by the learned 
advocate for the respondent that there 
is really no essential difference between 
a mokarari and a patni taluk and he 
referred to the case ;,of Sonet Kooer v. 
Himmut Bakadoor (4) and his conten¬ 
tion was that it is open to us to decide 
notwithstanding the observation of Lord 
Dunedin in the case of Satya Niranjan 
Chakravarti v. Ram Lai Kaviraj (2) 
cited above that a mokarari and patni 
are similar in all respects. It is un¬ 
necessary for me to hazard the opinion 
that a mokararidar should have the 
same interest as a patnidar. Althoughi 
there are various points of similarity! 
between a mokarari and a patni there! 
are evidently many points of difference,' 
and I think it is necessary for me to 
point out the essential characteristics of 
a patni which may not belong to a 
mokarari. First, I would refer to S. 3, 
Regn. 1819. In Cl. (1) of that section 
it is mentioned that the interest of the 
patnidar was capable of being transferred 
by sale etc., in the same manner as other 
‘ real property It is contended by the 
learnt advocate for the appellants that 
in 1819 this Regulation being drafted by 
English lawyers the expression real pro- 

(4) [1876] 1 Cal. 891=3 I. A. 92=25 W. R. 

289=3 Sar. 608 (P. G.}. 
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perty has a particular significance, be¬ 
cause a leasehold was not considered real 
property in English law. So a patni 
lalthough in form a lease was not a mere 
jlea'iehold property. There appears to be 
jsomc substance in that contention. In 
the second danse power is given to the 
patnidar of letting out the lands compos¬ 
ing their taluks in any manner that may 
be deemed conducive to their interest. 
That also in a matter which should be 
borne in mind. In S. 11 Cl. (l) the de¬ 
faulting patnidar is described as the 
‘ defaulting proprietor,’ and in the se¬ 
cond paragraph of the first clause it is 
stated that the rent receivable by the 
zomindar is in fact his reserved 'property 
in the tenure. In the second clause of 
S. IL again tlie defaulting patnidar is 
described as the late proprietor. I may 
refer also to field's Introduction to the 
Regulations which is a well known autho¬ 
rity with regard to land tenures. The 
learned author observes with reference to 
such taluks and subordinate taluks in 

S. 116 of his introduction^: 

Considerable sums are paid by way of fine 
on the creation of both the parent and sub¬ 
ordinate taluks. INIon who do not like to part 
with the status of zemindar by an absolute 
sale of tho zemindari will readily enough raise 
money by allowing the proprietary right to be 
carved up into estates of minor value, the 
whole substance going into tho hands of 
others, while the name alone remains to them. 

Again in the case of Gyaram Mandal 
v. Gyaram Naik (5) it was held by the 
patni deed every right that the zemindar 
had passed to the patnidar and that un¬ 
less there is some limitation expressly 
mentioned the patnidar can, without let 
and hindrance, exercise those rights. The 
observations of the Privy Council in the 
case of Joykishen Mookerjee v. Collector 
of East Bi(.rdivan (6} as well 'as in Raja 
Banajit Sinha v. Kali Dasi Debi (7). 
are to the same effect. In Tarinee 
Churn Gangooly v. Watson & Co. (8), 
Mr. Justice Markby in delivering the 
judgment of the Court observed with 
reference to a patni interest. 


Though of course, we do not mean to deny 
that it is a tenure, yet the relation between the 
zemindar and talookdar has scarcely any an¬ 
alogy to the ordinary one of landlord and 
tenant. The zemindar parts with all control 


(5) [1862] 22 Marsh 28. 

(6) [1864] 10 M. I A. 16=1 W. R. P. C. 26 
=1 Suther 642=2'Sar. 54 (P. C,). 

(7) A. I. R. 1917 P. 0. 8=14 Cal. 841=44 

I. A. 117 (P. 0.). 

(8) [1869] 3 B. L. R. Ac. 437=12 W. R. 41 3. 


over 'lis property, and all interest in it except, 
to an annual rent which has been likened to- 
what in England is called a quit-rent. 

Lastly I may cite the observations of 
Mr. Justice Chakravarti, who has consi¬ 
derable experience with reference to land 
tenures, in the case of Surendra Narayan- 
Sinha v. Bijoya Singh Dudhuria (9), to 
the effect that patni taluks were really 
transfer of the zemindari interest, the 
consideration being payable not in a lump 
sum but by annual payment in the shape 
of rent, and lower down, he observes these 
patni taluks are really grants of the 
zemindar’s interest without restrictions 
. unless specially mentioned in the pattah. 
I need hardly add that I quite agree with 
the observations m-ade above as regards 
the nature of a patni taluk. 

On these grounds in my opinion the 
patnidar and the defendants as darpatni- 
dars being grantees from thepatnidars are 
entitled to all the minerals included with¬ 
in the patni grant. 

The next question of importance is the 
question of limitation. This hillock as 
it appears from the plaintiff’s evidence is 
about half a mile in length and a-quarter 
of a mile wide. The height is about 40 
feet and the diggings are from 10 to 30 
feet and the quarries were down to the 
level ground. It also appears from the 
evidence that there are about 300 to 400 
pits in all parts of the hillock. The Sub¬ 
ordinate Judge has found that the defen¬ 
dants have been working the quarries for 
stones and earth for about 60 years, and 
it also appears that a railway siding was 
taken to the hillock for the purpose of 
carrying stones and gravel. There is no 
question that the defendants have been 
making quarries quite openly and there 
is no question of surreptitious possession. 
The Subordinate Judge, however, decides in 
favour of the plaintiff on the ground that 
the yellow earth or ochre which is now 
being taken and found to be of some value 
was found in large quantities only about 
six years before suit, and, therefore, the 
plaintiff’s right is not barred by limita¬ 
tion. I do not think the period of ad" 
verse possession of the quarries on the 
hillock may be counted from the time 
when different sorts of earth were found 
at different depths of the quarry. In my 
opinion adverse possession should be con¬ 
sidered to have commenced when the de* 
fendants began to make quarries on ^e 

(9; A. I. R. 1925 Cal. 962=52 Cal. 635' 
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side of the hillock. I ani aware that it 
has been held that a stranger cannot ordi¬ 
narily acquire title to the whole of a 
mine by working a part of it and he only 
acquires possession of the minerals which 
he actually digs. But the question may 
be different where a stranger works a 
mine in such a manner as to prove posses¬ 
sion to the whole of it. See the observa* 
tions of Hall, V.G. in Ashion v. (10). 
As I have already said, here the defen¬ 
dants worked the quarries in all parts of 
the hillock openly and not underground. 
It is hardly necessary to say anything fur¬ 
ther than to rely upon the observations of 
the Privy Council in the case of Satya 
Niranjan Chakravarti v Ram Lai Kavi~ 

raj ( 2 ). Their Lordships say: 

Working by the defendants was working not 
under a lease but by a mere trespasser. If there¬ 
fore the suit is yossessory then it is barred 
under Art. 144 for more than I'i years have 
elapsed as soon as possession became adverse. 
If on the other hand the suit is declaratory it is 
barred under Art. 120 for more than six years 
have elapsed since the right to sue for the de¬ 
claration emerged. 

The question of limitation, therefore, 
must also be decided against the plaintiff. 

There is the question whether the arti¬ 
cle taken out is mineral or not. The ap¬ 
pellants rely upon the contradictions in 
the evidence of the two expert witnesses 
examined by the plaintift. One is Mon- 
motha Kumar Roy who says that the 
earth that is mineral contains Sodi Car¬ 
bonate and Sodium Sulphate, and his 
witness G. N. Frattini gives in his evi¬ 
dence an analysis of the thing taken away 
but does not mention that there is either 
sodi carbonate or sodium sulphate. I 
do not think much depends on this ques¬ 
tion. It may be a mineral or some valu¬ 
able earth underground. If nothing un¬ 
derground was given to the defendants by 
the patni the plaintiff would be entitled 
to it. If everything passed to the patni- 
dar then the plaintiff would not be enti¬ 
tled to it. 

It is unnecessary to discuss another 
small point which was urged by the ap¬ 
pellants and it is this, that the earth it¬ 
self has no commercial value but is used 
for the purpose of adulteration of real 
yellow ochre. There is evidence on the 
part of the plaintiff that the earth that is 
taken from there can be sold in the mar¬ 
ket and there is evidence on the plaintiffs’ 
side about its sale in the locality. If it 
had really no market value nobody would 
(10) [1877] 6 Oh. b. 7”l9=25 W. E. 86^ 

1927 C/121 




ever endeavour to raise a quarrel about it. 

Lastly with regard to the question of 
damages it was argued on behalf of the 
appellants that damages have been cal* 
cuiated at a very excessive rate. The de¬ 
fendants, however, have not given any evi¬ 
dence on the basis of which the amount 
can be reduced. From the evidence on the 
record the Subordinate Judge has made a 
calculation and I do not think there is any 
reason to differ from it. 

As, however, the plaintiff's case fails on 
the other grounds I have already stated 
this appeal must be allowed and the suit 
dismissed with costs in both Courts. 

It was pointed out on behalf of defen¬ 
dant 11 (ka) that he obtained the interest 
of defendant 9 in the property in question 
by a deed of gift dated 19th November 
1919. So if the defendants are liable for 
any damages this defendant would be 
liable along witli the other heirs of defen¬ 
dant 9 for damages up to 18th November 
1919, and defendant 11 (ka) would only 
be liable for damages payable by defen¬ 
dant 9 from 19th November 1919. This 
circumstance should be noted. 

The appeal of the plaintiff, that is ap¬ 
peal 123, relates to the matter of damages- 
and incidentally the question of primo¬ 
geniture arises. It is urged on behalf of 
the plaintiff that the Subordinate Judge 
has refused to give the plaintiff the entire 
amount of the damages on insufficient 
grounds. The plaintiff, however, has not 
been able to show that there was any cus¬ 
tom of primogeniture in,his family. On 
the other hand, there is uevidenco of a 
plaint in a suit brought by the ^plaintiffs’ 
father in 1895, Ex. U, where it was stated 
by him that his father Raji Kirti Chan¬ 
dra Baliadur got the entire interest in the 
property under the w^ll executed by his 
brother Kumar Cdoy Chand. This state¬ 
ment strikes at the foundation of the claim 
of right on the basis of primogeniture by 
custom. The learned advocate then re¬ 
fers to the agreement, I have already 
stated, (Ex. 43 dated 18fch June 1918) 
entered into between the plaintiff and his 
brothers Nripendra Narain, Rajendra 
Narain and Kumar Birendra Narain, 
minor represented by his mother and next 
friend Moharani Kamal Kumari Saheba 
in which the right of primogeniture was 
acknowledged and the other three brothers 
gave up their rights to the property. As¬ 
suming that the minor’s interest can be 
legally given up by such an agreement 
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the right of these persons to the property 
could not be taken to have been trans¬ 
ferred by an agreement like this. The 
law requires a conveyance for the purpose 
of transfer of title and this cannot be 
made by a mere agreement : see Jadu 
Nath Poddar v. Bup Lai Poddar (11). 

This is the only ground that was urged 
in this appeal. This appeal must be dis¬ 
missed with costs apart from the questions 
which have been found against the plain¬ 
tiff’s contention in the other appeal. 

The costs are to be recovered in both the 
appeals by the defendants-appellants in 
appeal 70, one set in each appeal. 

Roy, J. —These appeals arise out of a 
suit brought by the plaintiff zemindar to 
establish his right to minerals in a small 
hill within Mouzah Nalhati. The Sub¬ 
ordinate Judge decreed the suit in part. 
The darpatnidars who resisted the suit are 
appellants here. The plaintiff has field a 
•separate appeal in respect of his title. It 
appears that the darpatnidars have quar¬ 
ried stones on the surface of the hill with¬ 
out objection or opposition for many 
years. Recently ochre has been found 
below the surface and it has turned out 
to be of value in the market. A question 
was raised that the substance was not 
mineral and that the defendants were not 
really going below the surface. It has 
'been found by experts that the substance 
found is a mineral and since pits have 
been dug up to a depth of 30 feet it may 
be taken that the dispute is in respect of 
the sub-soil i. e. of mineral rights in the 
sub-soil. 

The substantial question in dispute is 
whether or not a patni lease, as such, 
conveys minera'ls to the patnidar. Our 
task in this discussion is easy. The ques¬ 
tion was decided in favour of the patnidar 
by Prinsep and Hill JJ. in the case Ali 
Quader v. Jogendra Narayan Roy (3). It 
was held here and in the Behar High 
Court that the authority in favour of the 
patnidar has been overruled by the deci¬ 
sions of the Judicial Committee in a series 
of cases Their Lordships of the Judicial 
Committee have now in the case of Satya 
Niranjan Ghakravarti v. Bam Lai Kavi- 
raj (2), pronounced that the judgment of 
Prinsep and Hill, JJ. has not been over¬ 
ruled, and that the question whether a 
patni lease, as such, conveys the minerals 
to the patnidar is, so far as the Judicial 

7iirri906] 3^al. 967=4 C. L. J. 22=10 C.W. 

N. 650. 


Committee is concerned, still open. Their 

Lordships go on to say that the question 

turns on what is, the true nature bf a patni 

tenure. 

• , 

So far as we are concerned, therefore, 
the judgment of Prinsep and Hill, JJ., still 
rules the field. We are bound by that 
decision. 

It would appear, therefore, that the 
principle that minerals will not be held 
to have formed part of a grant unless 
there was an express grant, apply to the 
cases of mokrari lease, maintenance grant, 
talabi brahmatter and grants of that kind. 
Dr. Basak contended that the nature of a 
patni tenure is in no way different from 
the mokrari grant discussed in the case of 
Giridhari Singh v. Meghlal Pandey (l), 
and he invites us to refer this case to a 
Full Bench. We are unable to do this 
for the reason that we do not think that 
a patni tenure is different in many res¬ 
pects from a leasehold interest. 

The difference will be apparent from a 

brief historical survey of taluks in Bengal. 

The word ‘taluk* derived from the Arabio 
word alak which 5;ignifies 'to bang from', ‘to 
depend upon’: alak also means a leech which 
hangs from the body to which it has attached 
itself and another quality said to have belonged 
to the talukdar and means connexion and 
dependence. In Upper India the taluk was de- 
pendent upon and subordinate to the Sovereign. 
In Bengal the taluk was subordinate to the 
zemindar but not always. The larger talukdars 
were buzuri, i. e. they were immediately under 
the supreme Government to which they paid 
their revenue direct ; while the smaller ones 
were mazkuri or specified i. e. in the sanad of 
the zemindar through whom they paid their 
revenue. Doubtless all were originally huzuti 
but when the revenue came to be collected 
through the zemindars, the smaller talukdars 
were directed to pay their revenue through this 
channel in order to avoid the inconvenience of 
a multiplicity of small payments into the Khalsa 
or treasury. (Field’s Introduction to the Regu¬ 
lations, page 30 notes). 

I mention this to show that the taluk- 
dar was in status equal to the zemindar. 
Regulation 8 of 1793, S. 51 recognized 
the dependent taluks created by the 
zemindars before the Permanent Settle- 
ment and protection was given to them 
subject to the payment of the fixed rent. 
A number of the talukdars was given the 
option of getting separated and holding 
directly under the Government as owners 
of separate estates. At the same time 
Government declared by Regulation 44 of 
1793 that no zemindar shall grant pattas 
to raiyat or other persons for cultivation 
of lands for a term exceeding 10 years. The 
zemindars, however, continued to grant 
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leases in violation o£ the prohibition. 
Regulation 5 of 1812 removed the restrio" 
tion of 10 years but no provision was 
made for validating the leases granted, in 
violation of the prohibition. Regulation 
8 of 1819 i. e. the Patni Regulation reme¬ 
died the omission. The preamble to the 
Regulation recites the circumstances and 
S. 2 validates these leases. 

What happened was that the zemindar 
of Burdwan was threatened with ruin on 
account of the high land revenue assessed 
on the estates settled with him at the 
Permanent Settlement, and large tracts 
were let out by him in perpetuity and at 
fixed rent. Thus were created permanent 
tenures known as patni taluks and the 
object was easy and punctual realization 
of rent to enable the zemindar to pay the 
revenue, to the Government. By 1819 it 
was found that permanent alienations of 
this kind had been extensively effected in 
other zemindaries in the neighbouring 
districts and these alienations were for¬ 
mally legalized by Regulation 8 of 1819. 
By the Permanent Settlement, Govern¬ 
ment gave up its position as the exclusive 
owner of the soil and contented itself 
with a permanent rent charge on the land, 
thus escaping the labour, risk and odium 
attendant upon detailed mofussil manage¬ 
ment. The zemindars followed suit and 
they made the talukdars proprietors in 
the same way as the Government had made 
the zemindars proprietors. The Patni 
Regulation was designed to provide a way 
to the zemindar to recover arrears of rent 
from the patnidars, almost identical with 
that by which the demands of Government 
revenue were enforced against themselves. 
Henceforth the zemindar had to be con¬ 
tent with his rent reserved and thepatoi- 
dar was the proprietor to the raiyats. 
Hence has grown up the popular idea that 
the patnidar is also a proprietor. It is 
well known that many of the mining 
Jeases are derived from patnidars and it is 
an astonishing fact that the zemindars 
have not challenged the patnidar’s right 
except as far as I know, in this case in 
which Prinsep and Hill, JJ. gave their 
decision. 

The patnidar has been able to main¬ 
tain his position that unless there was 
anything expressly reserved in ‘the patni 
contract everything passed to him. One 
class of oases is that of chonkidari chakran 
lands. The last case in the subjeot is that 
x>f RanjU y,_ Kali Dasi (7), and it was the 
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patnidar who got the lands. Recently 
there was the case of Surendra Narayaii 
Sinha v. Baja Bejoy Singh Dudhuria (9) 
before this High Court. The zemindar 
sought to restrain the patnidar from mak¬ 
ing bricks and it was held that the zemin¬ 
dar could not complain when his property 
was not jeopardised nor his rent threat¬ 
ened. Ghakravarti, J. discussed the nature 
of patni taluks and observed that 

these patui taluks were really grants of the 
zemindars entered without restrictions unless 
specially mentioned in the patta. 

Minerals were not thought of when 
these patnis were created. They were no 
more thought of when the Permanent 
Settlement was made with the zemindar. 
The position as between the zemindar and 
the patnidar is that the latter gets every¬ 
thing except what was expressly reserved. 
This follows from his position that he is 
a proprietor. The Regulation itself calls 
the tenure a taluk and the tenure-holder 
the talukdar and it is not unreasonable to 
hold that the old significance of the word 
taluk was retained. In S, 3 it is stated 
that the patniclar’s property may be dealt 
with as other “real property.” Mr. Field 
in his Digest of the Law of Landlord and 
Tenant puts a note of interrogation against 
the words. I take it the framers of the 
Patni Regulation had the same idea in 
their minds as the framers of the settle¬ 
ment of 1793 whereby they recognized 
and proceeded up:>n the footing that the 
zemindars are the actual proprietors of 
the land. In S. 11 again the patnidar is 
called the defaulting proprietor and atten¬ 
tion was drawn by the Court in Ali 
Quader v. Jortendra Narayan Boy (3) 
to para. 2, S. 11 wherein it is men¬ 
tioned that “ the rent is in fact his reser¬ 
ved property in the tennre. ” 

The zemindar, therefore, has no griev¬ 
ance if his rent is not jeopardised. If 
there is no reservation therefore the 
minerals will pass to the patnidar. 

Turning to the actual terms of the patni 
grant it is contended that there are no 
such terms as adhah and urdhah as in the 
case of Satya Niranjan Ghakravarti v. 
Bam Lai Kaviraj (2) and that the words 
‘darbust hakuk’ in it are not enough since 
‘mai hak hakuk’ were not considered 
sufficient in Meghlal Pandey's case (1). 
My learned brother has dealt with the 
matter in detail on this point. 1 agree 
with him and all I need say is that all 
the exclusions and reservations wer^ 
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catalogued and there is a long category of 
things conveyed giving rise to the infer¬ 
ence that everything else was granted by 
the instrument. 

I agree, therefore, with my learned bro" 
ther in the conclusions he has arrived at 
in the case. 

N.D. Appeal No. 70 decreed : 

Appeal No. 123 dismissed. 
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B. B. Ghose and Roy, JJ. 

Nadiar Chand Quin —Plaintiff—Appel¬ 
lant. 

V, 

Satish Chandra Sukal and another — 
Defendants—Respondents. 

Appeal No. 305 of 1925, decided on 
19th July 1927, from the Appellate Decree 
of the Dist. Judge, Midnapur, D/- 20th 
November 1924. 

Contract Act, S. 73— Sale of goods — Default’ 
inj purchaser is not entitled to recover earnest 
7noncy. 

A person, who has entered into a contract for 
the purchase of goods and has made a deposit by 
Way of earnest money and then refused to pur- 
chiuse, is not entitled to recover the earnest 
money: A. I, It. 1922 Cal. 104. Foil. 

[P954 C 2, P 965-C 1] 

Sarat Chandra Basak and Santimoy 
Majamdar —for Appellant. 

Tarakeszvar Pal Choudhuri, Jnan 
Chandra Boy and Anil Chandra Dutt~ 
for Respondents. 

B. B. Ghose, J.- -In this case the 
plaintiff is the appellant. The appeal 
arises out of a suit for the refund of the 
money deposited by the plaintiff with the 
defendants for the purpose of purchasing 
bricks which the defendants undertook to 
make for the plaintiff and to sell him at 
a certain rate. The agreement was that 
the plaintiff was to take delivery of the 
bricks at the brick-field of the defendants. 
It was stipulated that the bricks would 
be supplied within a certain date. 
The plaintiff complained in his plaint 
that the defendants had failed to perform 
their part of the contract and asked for 
the refund of the money deposited and for 
interest. The defendants pleaded that .it 
was the plaintiff who was guilty of 
the breach of the contract as they had 
actually prepared the bricks and were 
always ready to give delivery to the 
plaintiff. They also pleaded that they 
called upon the plaintiff to accept the 


delivery but that the plaintiff failed to 
do so, because the price of bricks had 
gone down. The defendants stated that 
they had suffered loss on account of the 
plaintiff’s breach of contract for which 
they were entitled to get damages in ex¬ 
cess of what the plaintiff claimed to the 
extent of Rs. 685 after setting off the 
claim of the plaintiff 4}o the extent of 
Rs. 761. The trial Court held that the 
plaintiff was entitled to get his money 
with interest to the extent of Rs 761 and 
the defendants’ claim by way of set off 
was dismissed with costs. The defen¬ 
dants’ appealed against that decision and 
the learned Judge accepted the story of 
the defendants and held that It was the 
plaintiff who was guilty of breach of 
contract and not the defendants. The 
learned Judge also held that neither party 
produced any independent testimony as to 
the fluctuation of the price of the bricks 
and, therefore, he was unable to find that 
the fall in the price *of bricks was the 
cause of the plaintiff’s backing out of the 
contract. He gave certain other reasons 
for which the plaintiff«might have commit¬ 
ted the breach. In the end he dismissed 
the plaintiff’s suit on the finding that H 
was the plaintiff who broke the contract 
and he observed that as the suit was one 
for damages for breach of contract by the 
defendants, the suit failed*. 

From this judgment the plaintiff appeals 
and on his.behalf the learned advocate has 
urged that the learned Judge below was 
wrong in holding that the suit was for da¬ 
mages for breach of contract. His argu¬ 
ment is that the suit was not for damages 
for breach of contract but for the recovery 
of the deposit or the advance made by the 
plaintiff to the defendants for the per* 
formance of the contract. Although it 
has been found that the plaintiff broke 
the contract, the defendants were only 
entitled to damages under S. 73, Contract 
Act, and as the learned Judge has found 
that there was no evidence to assess the 
actual damages suffered by the defen¬ 
dants, the plaintiff’s suit for the refund of 
money ought not to have been dismiss^. 
The question then resolves itself into this: 
whether a plaintiff, who has entered into 
a contract for the purchase of goods and 
has made a deposit by way of earnest 
money] and then refuses to purchasers 
entitled to recover the earnest nioney. 
There have been several casss in various 
High Courts on this question and ap“ 
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» pr|:£fir,£.‘„sr.-‘js 

ssrx-'r»3 y: Si” S'T. li”: 

performance of 411 these smaller sum has been realized and the 

e^erlrbe'e^n t'ussTan^ fouLed in plaintiff consequently sues for the excess 

Mangobinda v. Batsogmai ^ ®® The defence of the defendant suhstan- 

irtui'ii »SuS a “ ’““f rsii" 

^ny loss. ^VlththlS decision \ve agree. ^ be any demand from the state oq the 

The appeal must, therefore, be dismissea ^emindari for any new amount on account of 

with costs. rent or revenue payable to the king or if any 

I_ T offree order is passed, I shall abide by it and pay my 

ls.oy, J 4. as - rh<imisspd rent along with it without any objection. 

^ that the plaintiff’s claim for recovery 

(1) A. I. B. 19:^2 Cal. lu4. cesses for the year 1926 was barred by 

— limitation. 

The Munsif granted a decree to the 
1. R. 1927 Calcutta yb& plaintiff for the excess cess. , An appeal 

C J AND D. N. Mitter, j. was taken by the defendant to the Court 

’ ’ 7 -J of the Subordinate Judge of Murshidabad 

Bahadur of Murshidabad De affirmed the decision of the Munsif. 

-Appellant. ^ second appeal has been taken to this 

'V- Court by the defendant and three points 

ndra NcLTCiyctn Sinhci 3 o,h(idur have been raised before us by the learned 

—Respondent. advocate for the appellant. It is argued 

is Nos. 1805 of 1925 and 42 of in the first place that the covenant in 
cided on 24th August 1927, from the kabuliat that the defendant would 
Hate decrees of the Sub-Judge, pay “Rajaswa” would not include the 
ibad D/' 2lst April 1925, and excess cess claimed i. e., the cess in excess 
ige Murshidabad, D - 10th Sep* of the legal rate. It is contended in the 
925 respectively. second place that the excess cess claimed 

0 _ ]yroiig applicntion of law does not fall within the definition of rent 

i for revision. as given in the Bengal Tenancy Act for 

115 applies to jurisdiction alone, the under S. 3, Cl. 5 of the Act 

exercise or non-exerciso of it, or the rent includes aUo money recoverable under any 
isumption of it. The section is not, enactment for the time being in force as if it 
igainst conclusions of law or fact in ^yj^s rent 

e question of jurisdiction is not in- excess cess was recoverable 

id therefore the High Court cannot under the Cess Act but under the 

Sii'^487^ an^ .1 I. li -1924 Caf. 487,’ covenant in the kabuliat the excess cess 

[P 9d6 C 1, 2] could not be regarded as rent within the 
^ndra Nath Bose, Suresh Chandra meaning of the Bengal Tenancy Act and 
iee and Amulya Charatt Sen —for that the suit for excess cess was not a 
at. suit to which the provisions of Art. 2, 

im- Banerjee and Bijoy Prosad Sch. 3, Cl. (iii) (b). Bengal Tenancy Act, 
Boy —for Respondent. would apply and consequently the claim 

er J.— This appeal arises out of for 1326 B. S. is barred by limitation, 
y the respondent for recovery of It is contended in the third place that in 
^nce of Road and Public Works any view the plaintiff is not entitled to 
from the appellant payable for damage at 25 per cent on the excess cess 
vrs viz 1326 to 1329 B. B., with having regard to the provision of S. 68, 
i at 25 per cent. Cl. 2, Bengal Tenancy Act, which applies 

lefendant in this suit, now appel- only to a suit for rent, 
the natnidar under the plaintiff, Basing his argument on the ground 
TOudent, who is the zemindar of taken by the appellant that the sum 
S in flnit and the terms of the claimed in the suit cannot be regarded as 
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Rankin, C. J., and D. N. Mitter, J. 

Nawab Bahadur of Murshidabad—De- 
■fendanfc—Appellant. 

V. 

• Bhupendra Naraijan Sinha Bahadur 
Plaintiff—Respondent. 

Appeals Nos. 1805 of 1925 and 42 of 
1926, Decided on 24th August 1927, from 
the appellate decrees of the Sub-Judge, 
Murshidabad, Dl’ 2lst April 1925, and 
Dist. Judge, Murshidabad, D • 10th Sep¬ 
tember 1925, respectively. 

Civil P. O.. S. 115—lKrouj 7 application of law 
4s no point for revision. 

Section 115 applies to jurisdiction alone, the 
irregular exercise or non*exerciso of it, or the 
illegal assumption of it. The section is not, 
directed against conclusions of law or fact in 
which the question of jurisdiction is not in¬ 
volved and therefore the High Court cannot 
interfere in such a oase^ A. X- Ji. 1917 /. C, 71, 
roll.; 33 Cal. 487 and .1 I. Ji. 1924 Cal. 487, 
Dist. CP C 1, 2] 

Amarendra Nath Bose, Suresh Chandra 
Mukherjee and Amulya Charan Sen—lav 
Appellant. 

Sitaram- Banerjee and Btjoy Prosad 
Singha Boy —for Respondent. 

Mitter. J.— This appeal arises out of 
a suit by the respondent for recovery of 
•the balance of Road and Public Works 
Cesses from the appellant payable for 
four years viz., 1326 to 1329 B. B., with 
■dbiEDages at 25 per cent. 

The defendant in this suit, now appel- 
lanti. is the ji^tnidar under the plaintiff, 
respondent, who is the zomindar of 
ithe ttahal ip suit and the terms of the 
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rent, the learned vakil or the respondent 
has taken a preliminary objection to the 
hearing of this appeal. He contends that 
according to the appellant’s argument the 
present suit would be a suit not for rent 
but for money and as the suit is valued 
at less than Rs. 500 there would be no 
second appeal to this Court by reason of 
S. 102, Civil P. C. The appellant is in 
the horns of a dilemma for if his argU" 
raent is accepted that the present suit is 
not a suit for rent then he has no right 
of second appeal. If on the other hand 
his argument is not accepted and the suit 
is regarded as a suit for rent then there 
is no substance in any of the three 
grounds taken. The learned advocate for 
the appellant is prepared to accept the 
position that this is a suit for money and 
not for rent: consequently he is met by 
the preliminary objection which must 
prevail and the appeal is dismissed with 
costs. 

It is next argued in reply that this 
petition of appeal should be treated as a 
petition for revision and this Court should 
interfere under S. 115, Civil P. C. With 
reference to the second and third grounds 
raised on behalf of the appellant it is 
said that the lower appellate Court has 
applied the law to a case to which it does 
not apply and has thus exercised his juris* 
diction with material irregularity. 
Reliance has been placed in this connex¬ 
ion on the decisions of this Court in 
Brajabala v. Gurudas (l) and Mohini 
Mohan v. Ram Das (2). All that these 
oases lay down is that in a proper case 
where there has been an error of juris¬ 
diction the High Court may ti’eat a peti¬ 
tion of appeal as a petition for revision 
and interfere under S. 116 of the Code. 
But we do not think that S. 115 applies 
in the present case for in deciding the 
three points raised by the appellant 
against him the lower appellate Court 
has merely arrived at conclusions of law 
contrary to the contention of the appel¬ 
lant. It has been observed by the Judi¬ 
cial Committee of the Privy Council in 
the recent case of Bala Krishna v. Vasit,- 
deva (3), that S. 115 applies to jurisdic¬ 
tion alone, the 

irregular exercise or non-exeroise of it, or the 
illegal assumption of it. The section is not 
d irected against conclusions of law or fact in 

(1) [1906] 33 Cal. 487=3 C. L. J. ‘293. 

(2) A..1. R 1924 Cal. 487. 

(3) A. r. R. 1917 p. c. 71=40 Mad. 793=44 
I. A. 261. 
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which the question of jurisdiction is not', 
involved. 

I think, therefore, that this is not a. 
case which calls for our interference under 
S. 115. 

S.A.No. 42 0/1926. 

With regard to this appeal which 
arises out of a suit between the same 
parties as in appeal No. 1805 of 1925 
which I have just dealt with, it has been- 
frankly admitted by the learned advocate 
for the appellant that the case is govemedi 
by a previous decision of the High Court 
dated 1st June 1922 which has been- 
marked as Ex. 3 in the suit and that that 
decision is against him. 

I think that the decision of this Court 
referred to concludes this second appeal 
which must be dismissed with costs. 

Rankin, C. J .—I agree. 

N.D. Appeals dismissed. 
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Mukerji akd Mallik, JJ. 

Basiruddin Sarkar — Plaintiff—Ap* 
pellant. 

V. 

Sahebulla Pramanik and others —Dc' 
fendants—Respondents. 

Appeal No. 378 of 1925, Decided on 
2nd August 1927, from the appellate 
decree of the Sub-Judge, Bogra, D/- 22nd 
December 1924. 

Bengal Tenancy Act, S. 49— Suit for eject’ 
vient — Plaintiff alleging that defendant is 
under-ryot must prove that — Evidence Act, 
S. 101. 

Where the plaiutifE, alleging that he is a ryofr 
and the defendant is under-ryot, sues to eject 
the defendant on service of notice to quit in 
compliance with the provision of S. 49, Cl. (b), 
Bengal Tenancy Act, the burden of proving thst 
he is a ryot and the defendant is under-ryot i^ 
on him ; 57 J. C. 833. Foil-, A. I. R. 1920 P. C. 
67; A. I. P.-1924 P. C. 65, [P 967 0 ll 

Atul Chandra Gupta and Satis Chan’ 
dra Singha —for Appellant. 

Hemendra Chandra Sen and Nirmal 
Kumar Sen —for Respondents. 

Judgment. —The plaintiff who had- 
been unsuccessful in an action in eject¬ 
ment in both the Courts below has pre¬ 
ferred this second appeal. The plaintiff’^- 
case was that he was a ryot and the' 
defendants are under-ryots, and he sued 
to eject the defendants on service of 
notices to quit in compliance with the* 
provision of S. 49, Cl. (b), Bengal Ten' 
ancy Act. 
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Two questions have been raised on be- 
lialf of the appellant, of which the first 
relates to the onus of proof. The Sub* 
ordinate Judge has held that it was for 
the plaintiff to prove that the defendants 
were under-ryots and that the plaintiff 
has failed to discharge this burden. It 
is said that it was for the defendants to 
prove that their status was higher than 
what the plaintiff alleged. 

In support of the contention aforesaid 
reliance has been placed upon the princi¬ 
ples underlying the decisions of the Judi- 
.cial Committee in the cases of Sethu' 
ratnam lyar v. Venkatachala Goundan 
(1) and Nainapillai Marakayar v. Rama' 
nathan Chettiar (2) and the line of cases 
in which it has been held that where a 
defendant alleges that ho has a perma¬ 
nent right to remain on the plaintiff's 
land it is for him to prove it, the case of 
Nubo Coomar Ghose v. Oozir Shikdar (3) 
and also the decision of this Court in 
the case of Varan Chandra Karmokar v. 
Khazez Mandal (4) which is directly in 
point and in appellant’s favour. 

The respondents, on the other hand, 
have relied upon the decision of this 
Court in the case of Abbey Charan Dutta 
V. Futtari Dasi (5) which is in their 
favour, and have urged that the decisions 
on which the appellant has relied are 
distinguishable. 

In my opinion the question may be 
looked at from several points of view 
and the result that follows is exactly the 
same. 

Apart from authorities and from any 
other considerations the elementary rule 
oontained in S. 101, Evidence Act, is a 
rule that is indexible and must apply to 
all oases. The plaintiff came to Court 
with the case that he is a ryot and the 
defendants are under-ryots and he asked 
for ejectment of the latter on the ground 
of his legal right as accruing on the foot¬ 
ing of the respective status aforesaid 
and on the service of the notices. He 
asserted those facts and desired the 
Court to give judgment in his favour on 
the basis of those facts. He must, there¬ 
fore, prove them. 

Then again iu an action in ejectment 

A. I. R. 1920 P. C. 67=40r^T’567=47 
I. A. 76 (P. C.). 

■ <2) A. I. R 1924 P. 0. 66=47 Mad. 337=51 
I. A. 68 (P. C.). 

(8) 28 W. R. 288. 

14) [1917] 42^ I. C. 262. 

<6) [1920] 67 I. C. 838. 


one of the things that the plaintiff must 
prove is his title to immediate possession. 
This is a proposition as old as the hills. 
In a case where the defendant’s tenancy 
is admitted—an admission that involves 
the admission of the defendant’s right 
to be in possession—the plaintiff must 
necessarily establish as to how he is 
entitled to possession ; in other words 
how the tenancy has come to an end. 
He has in this particular case asserted a 
particular set of facts to exist which 
entitles him to immediate possession. 
Must he not prove these facts ? 

Section 102, Evidence Act, makes it 
clear that the initial onus is always on 
the plaintiff. If he discharges that onus 
and makes out a case which entitles him 
to relief the onus shifts on to the defen¬ 
dant to prove these circumstances, if 
any, which would disentitle the plaintiff 
to the same. It may be said that it is 
not always easy to determine at what 
particular point it shifts from the plain¬ 
tiff to the defendant and then again from 
the defendant to the plaintiff', and then 
once again from the latter to the former 
and so on ; the more so in contested pro¬ 
ceedings as evidence gradually continues 
to be adduced, but at the conclusion of 
the trial when the issues come to be 
judged, it has to be seen whether the 
iuitial onus which S. 101 casts upon the 
plaintiff has been discharged or not. 

Taking S. 109, Evidence Act, next, the 
tenancy being admitted, the burden of 
proving that the parties no longer stand 
in the relationship of landlord and ten¬ 
ant—a position which must be found 
before a decree in ejectment can be 
passed—is on the plaintiff. He undertook 
to prove it in this case in a particular way, 
namely, by proving the respective status 
as alleged by him and also by proving 
the service of the notice. If he fails to 
prove the same, S. 101, Evidence Act, 
will stand in the way of his obtaining 
any relief from the Court. 

In my opinion, the decisions of the 
Judicial Committee do not indicate that 
their Lordships ever intended to depart 
from these elementary rules. In both 
the cases the plaintiffs’ title to the lands 
was conceded, and notices by which the 
defendants’ tenancies were terminated 
were not disputed. In neither case had 
any grant been alleged, asserted or ad¬ 
mitted on behalf of the plaintiffs, but 
inismuch as the defendants had been in 
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occupation on payment of rent, a tenancy 
fiom year to year terminable on notice 
was all that was conceded. In both the 
cases the actions were resisted on behalf 
of the defendants on the ground of a 
permanent tenancy or occupancy right. 
As their Lordships have pointed out in 
the later of these cases: 

A permanent right of occupancy in land in 
India is a right, subject to certain conditions, 
of a tenant to hold the land permanently which 
he occupies. It is a heritable right, and in 
some places it possibly may be transferable by 
the tenant to a stranger. That permanent right 
of occupancy can only be gathered by a tenancy 
by custom or by a grant from an owner of the 
land who happens to have power to grant such 
a right or under an Act of the Legislature. 

All the facts which the plaintiffs in 
those cases asserted as entitling them to 
a decree in ejectment had been established 
by them; indeed most, if not all, of them 
were admitted on behalf of the defence 
and the initial onus that lay on the 
plaintiffs had thus been discharged. 
From these facts they asked the Court 
to infer that the defendants had nothing 
more than the right of a yearly tenant 
and as the said tenancy had terminated 
by notice to quit they were entitled to 
the decree they asked for. It was then 
for the defendants to prove those facts 
on which they relied as establishing a 
permanent or occupancy right in their 
favour as a shield against eviction. In 
the pi-esent case an under*ryoti interest 
in defendants’ favour is admitted on be¬ 
half of the plaintiff. In other words, the 
plaintiff asserted that what was parted 
within the defendants’ favour was the 
interest which created an under-ryoti in 
favour of the latter, and what was left 
in him as a ryot would entitle him to a 
decree for possession. These facts he 
must prove. In my opinion the onus 
has been rightly placed on him. 

In this view it is unnecessary to deal 
with the appellant’s second contention 
which relates to the view that the Subor¬ 
dinate Judge has taken of the applica¬ 
bility of S. 182, Bengal Tenancy Act, to 
the present case. 

The appeal fails and is dismissed with 
costs. The cross-objections have not 
been pressed and are also dismissed, but 
without costs. 

N.D. Appeal dismissed. 
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B. B. Ghose and Roy, JJ. 

Radha Binode Mandal —Claimant No.- 
3—Appellant. 

V. 

Surendra Nath Ghosal and others —Res' 
pendents. 

Appeal No. 228 of 1925, Decided on 
21st June 1927, from the original decree' 
of the President, Calcutta Improvement 
Tribunal, D/- 16th September 1925. 

Land Acquisition Act, S. 2L — Landlord t5 en' 
titled to compensation given for the land ac- 
guired according to terms of the. lease. 

Where under a contract in a maurasi mokarari 
lease, the lessor was to get half of the compen¬ 
sation as milg mi right, if the land was ac' 
quired for the purpose of the Government and 
the land was subsequently acquired for the 
public purpose, viz., for the construction of a 
sewer road in a municipal area, 

Held: that the land must be hold to have ^ 
been acquired for the purpose of the Govern* IJ 
ment and the lessor was, therefore, entitled 
half of the compensation under the special 
provisions contained in the lease: .4. I. R. 19il 
Cal. 40G, -Disf. [P 970 011 

Atiil Chandra Gupta and Radhika 
Ranjan Guha —for Appellant. 

Sarat Chandra Bose, Hira Lai Gan* 
guly, Nirmal Chandra Das Gupta au4- 
Saraj Kumar Haiti —for Respondents. 

B. B. Ghose, J . —The question for de^* 
cision in this appeal depends upon the 
effect to be given to a contract contained 
in a maurasi mokarari lease, dated 8th.* 
April 1889. Two persons, the appellant 
before us and his brother granted a man?* 
rasi mokarari lease in favour of the pre- 
decessor-in-interest of the respondent at 
a rent of Rs. 21 per year. A provision 
was contained in the lease which may bo 

translated in these words: 

In future, if only for the purpose of the 
Government, the land is acquired, then out of 
the compensation awarded we shall get 8 anna^ 
as the malikani right, and you shall get 8 an¬ 
nas of the compensation in your maurasi right. 

The land had been acquired for a pub¬ 
lic propose by a declaration, dated l6th 
November 1920. It was for the purpose 
of constructing what is called the new 
main sewer road from Cbetla to the Bally' 
gunge railway station. The brother of 
the appellant, Gopi Kristo, sold his eight 
annas interest of the malikani^ right to the 
lessee in the year 1901. The.appellant is, • 
therefore, only entitled to the remaining • 
eight annas share of the malikani interest. 
The total amount of compensation awar* 
ded by the Collector was Rs, 46,000 odd. , 
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The Collector apportioned the compensa¬ 
tion and, in his view, the appellant was 
entitled to one-halt of the lessor’s dues 
under the agreement in the lease which I 
have already recited. In accordance 
with that view, he made an award 
in favour of the appellant for Rs. 
11,565*6-1 The lesses asked for a 
reference to the Court under S. 18, Land 
Acquisition Act read with the Calcutta 
Improvement Act. The matter came for 
consideration before the learned Presi¬ 
dent of the Calcutta Improvement Tribu¬ 
nal. That learned Judge held that the 
provisions contained in the lease do not 
apply to the present acquisition. He 
held that the land had not been acquired 
for the purpose of Government and, there¬ 
fore, the compensation money should be 
apportioned between the parties as if the 
clause referred to in the lease had not 
existed. In that view, he held that the 
appellant before us was only entitled to 
540 years’ purchase of the maurasi rent 
due to his share, or, in other words, 
Es. 210 only and the whole of the balance 
of the compensation for the land was 
awarded to the lessees. The lessor-clai¬ 
mant appeals against that judgment and 
order of the President. 

The ground on which the learned Presi¬ 
dent bases his judgment was that it has 
been held by this Court in the case of 
Bejoy Kumar Addy v. Secretary of State 
(1), that a requirement for the Calcutta 
Corporation was not a requirement for 
the Government and so a requirement for 
the Board of Trustees for the improve¬ 
ment of Calcutta cannot be considered as 
a requirement for Government. With 
great respect to the learned President, it 
seems to me to be quite clear that the law 
was not laid down, as the learned Presi¬ 
dent considers it to have been in the case 
referred to decided by this Court. There, 
the Government was the lessor of the 
land in question and the stipulation in 
the lease was to this effect: 

If any portion or the whole of this land be 
ceqaired for the Government, we shall give up 
^he same without any compensation. 


The land was acquired for a public 
purpose, namely for the purposes of Cor¬ 
poration of Calcutta under the Land Ac- 
quii^tion Act; and it was held by the 
OoUp<^r that by ^reason of the stipu- 
ioontained in the lease, the lessee 
entitled to anything and this 
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opinion-of his was confirmed by the Dis¬ 
trict Judge on reference. What the 
High Court held was this, that possession 
was not taken by the Government which 
was in the position of the lessor in terms 
of the lease; and when that was not done 
it could not be said tbat the lessee had 
no interest in the land which was incap¬ 
able of valuation. The position was the 
same as if in a lease by a landlord it is 
stipulated that if the land is required 
for the landlord’s own purposes, the te¬ 
nant would give it up without any com¬ 
pensation. If afterwards the land is ac¬ 
quired for any public purpose, the land¬ 
lord certainly could not have said that 
the tenants’ interest was of no value and 
the tenant was not entitled to any com¬ 
pensation. It was distinctly observed in 
the judgment of Mr. Justice Woodroffe 
that the land was not taken in that case 
by enforcing the terms of the lease but it 
was acquired under the provisions of the 
Laud Acquisition Act. That makes a 
world of difference. If the Government 
had enforced the terms of the lease, the 
condition of ejectment would have been 
quite different from the conditions under 
which the land was acquired for a public: 
purpose under the Land Acquisition Act. 
The argument, therefore, on which the- 
judgment of the learned President is- 
based does not appear to me to be of any 
substance. 

The learned advocate appearing for the 
respondents admits that he cannot rely 
upon the case of Bejoy Kumar Addy v. 
Secretary of State for India (1) in sup¬ 
port of the judgment of the learned Pre¬ 
sident. He contends that the stipulation 
contained in that part of the lease 
should be strictly construed as derogating 
from the ordinary rights of a grantee 
under a maurasi mukarari title. His con¬ 
tention is that under the ordinary law 
the landlord is only entitled to the capi¬ 
talised value of his own interest in the 
land after the grant of the permanent 
lease. The stipulation expressly provides 
that if the land is acquired only for the 
purpose of Government, then the com¬ 
pensation should be divided half and half; 
and his contention is that this land had 
not been acquired for the purpose of 
Government. It seems to me to be difid- 
cult to give effect to his contention. 
Under the Land Acquisition Act, lands can 
be acquired either for a company or for a 
public purpose. The learned advocate 
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for the appellant concedes that if this 
land had been acquired for a company, he 
would not be entitled to rely on the sti¬ 
pulation contained in the lease. But 
when the land is not acquired for a com¬ 
pany but for public purposes, it must be 
considered to have been acquired for the 
requirement of the Government. It 
seems to me that this contention is of 
considerable weight. Tlie Government of 
the country is carried on by different 
•bodies and anything which is for a public 
purpose must be considered to be a pur- 
jpose for the Government of the country; 
e. g., Local self-Government. 

In my judgment, therefore, the lessor is 
entitled to rely on the special provisions 
contained in ' the lease and under the 
terms of those provisions, he is entitled to 
the half share of the lessor’s interest re¬ 
served under the conditions set forth 
above, that is to say, he is, entitled to 
Rs. 11,565-6-1 as awarded by the Collec¬ 
tor. The judgment and order of the Pre¬ 
sident of the tribunal is, therefore, varied , 
in the manner as aforesaid and the ap¬ 
pellant is entitled to his costs of this ap¬ 
peal as well as the costs of the lower 
Court. 

Roy, J .—I agree. 

N.K. Order varied. 
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B. B. Ghose and Roy, JJ. 

Sm. Dintarini Devi and others —Plain¬ 
tiffs—Appellants. 

V. 

Amhioaprosad Sanyal and others —De¬ 
fendants—Respondents. 

Appeal No. 263 of 1925, D/- 6th July 
1927, from appellate decree of the Sub- 
Judge, Fourth Court, Alipur, 24 Par- 
ganabs, D/- 9th September 1925. 

Hindu laro —5wcc<J«sioH —Dayahhaga School — 
Daughter's daughter's son is not an heir. 

A daughter’s daughter’s son cannot be an heir 
under the Dayabhj-.ga School of Hindu law and 
cannot as such be a reversionary heir of an 
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agnatic relation of his mother’s mother’s father * 

A. I. B. 1926 Cal. 460, Foil.', [P 970 0 2], 

Prokas Chandra Majumdar and Satin"'> ^ 
dra Nath Choudhuri —for Appellant. 

Tarakeswar Pal Choudhuri and Hem~ |< 
endra Chandra Sen —for Respondents. 

Judgment. —A preliminary objection! 
has been taken that the original appel¬ 
lant being dead, the persons who have i , 
been substituted in the place of the de- ^ ! 
ceased appellant have no right to carry 
on the appeal as her heirs. The plaintiff-* 
appellant was a lady named Dintarini I 
Debi. She died during the pendency of 
the appeal in this Court ou 11th Pebrn 
ary 1926. The persons who got them 
selves substituted in her place are related 
to her as her husband’s paternal uncle’s 
daughter’s daughter’s sons. The objec 
tion taken on behalf of the respondents is 
that these persons cannot be the rever 
sionary heirs, under the Hindu law, o 
the husband of the original appellant an 
so have no right to carry on the app 
This matter has been long settled tha^ 
daughter’s daughter’s sou cannot beau 
heir under the Dayahhaga School of 
Hindu law. If these substituted persons 
could not be the heirs 'of their mother's] 
mother’s father, surely they cannot bd 
the reversionary heirs of an agnatic relM 
tion of their mother’s mother’s father! 
The last case to which our attention ha^ 
been drawn in which this point was deoi*' 
ded is that of Nepaldas Mukherjee v^ 
Prohhas Chandra Mukherjee (l). Thq 
question being concluded by long estab*' 
lished authority of cases which have been 
cited in that recent judgment, we must 
hold that the substituted appellants can" 
not continue the appeal. The appeal 
therefore, has abated and must be dis" 

; missed with costs. As the matter has 
been disposed of on the preliminary point, , 
we assess the hearing-fee at ten gold 
mohurs. 

S.J. Appeal dismissed. 

(1) A. I. R. 1926 Cal. 46a 
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